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During  the  very  short  periotl  which  has  elapsed  since  the 
issue  of  the  Third  Edition  of  Clerk  and  Lindsell  on  Torts  a 
considerable  number  of  actions  dealing  with  the  wrongful 
invasion  of  the  civil  rights  of  individuals  have  been  adjudi- 
cated  upon  by  the   Courts.    In   particular,  very  important 
cases  are  Scarborough  v.  Cosgroce  (a),  relating  to  the  liability 
of   boarding-house    keepers    for    negligence;    The   Attornen- 
General  and  Monmouth  County  Council  v.  Scott  (b),  discussing 
alike  the  duties  and  obligations  of  local  authorities  with 
regard  to  repairs,  and  of  persons  using  the  King's  highway 
for  extraordinary  traffic ;  and  Nine  v.  Jolly  (.),  and  Iliyglns  v. 
Betta  (d),  upon  the  quantum  of  obstruction  to  ancient  lights 
which  will    entitle   an    aggrieved    party   to    a    mandatory 
injunction. 

In  the  present  edition  the  Editor  has  endeavoured,  not  only 
to  epitomize  the  effect  of  these  and  very  many  other  recent 
decisions,  but  also,  by  incorporating  in  the  text  a  considerable 
number  of  the  longer  foot-notes  contained  in  the  earlier 
edition,  generally  to  facilitate  reference  and  thereby  to  enhance 
the  utility  of  the  work  to  the  legal  practitioner. 

(iJDo)  ^J  1.  L.  K.  18  ;  an. I  llemm-orth 
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IV  PREFACE    TO    THE    FOIRTH    EDITION. 

The  last  few  sessions  of  Parliament  have  not  been  prolific 
in  Legislation  germane  to  a  work  on  Torts ;  the  Trade  Marks 
Act,  1905,  as  consolidating  and  amending  the  law  on  this 
important  subject  (o),  is,  however,  a  much  needed  addition  to 
the  Statute  Book,  and  has  been  dealt  with  at  considerable 
length  in  the  present  volume. 

The  Eailway  Fires  Act  (h)  (which  cornea  into  operation  on 
January  1st,  1908),  and  is  interesting  as  applying,  to  some 
extent,  the  old  common  law  right  of  action  to  the  case  of 
persons  injured  by  the  Torts  of  corporations,  acting  in 
pursuance  of  Statutory  Powers,  is  also  discussed  in  the  text. 
The  Editor  desires  to  express  his  indebtedness  to  his  friend 
Mr.  Harold  B.  Barkworth,  :>f  the  Inner  Temple  and  Western 
Circuit,  Barrister-at-Law,  for  valuable  assistance  in  revision 
throughout  the  work. 

WYATT  PAINE. 

■*,  HAUCOURT   BuiLDINGtl, 

Temple,  E.C. 


00  5  Edw.  VII.  c.  15. 
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Probably  in  no  branch  of  Law  ia  the  process  of  evolution, 
80  essentially  characteristic  of  every  living  system  of  juris- 
prudence when  untrammelled  by  the  fetters  of  codification,  more 
conspicuous  than  in  that  which  treats  of  civil  wrongs  to  the 
individual  and  their  appropriate  remedies,  in  contradistinction 
to  those  felonies  and  misdemeanours  which  are  punishable  by 
the  State  as  offences  against  society  at  large. 

It  is  consequently  small  matter  for  surprise  that  during  the 
eight  years  that  have  elapsed  since  the  issue  of  the  last  edition 
of  Clerk  and  Lindsell  on  Torts  many  considerable  and  impor- 
tant changes  have  taken  place  in  that  wide  field  of  Law 
with  which  a  Treatise  on  so  extensive  a  subject  necessarily 
deals. 

Having  regard  to  the  varied  modifications  resulting  from 
judicial  decisions  and  legislation,  and  the  large  number  of 
modern  cases  of  importance,  the  Editor  of  the  present  edition  ; 
in  his  endeavour  to  preserve  the  original  scope  and  style  of  the 
work  and  to  eliminate  none  of  those  features  which  have  earned 
for  the  earlier  editions  so  worthy  a  place  among  standard  legal 
treatises,  and  yet  at  the  same  time  to  bring  the  work  up  to 
date ;  has  found  it  necessary  somewhat  to  increase  the  size 
of  the  volume. 

Something  has  been  rewritten,   much  added,  and,   it  is 
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believed,  the  whole  of  the  subject-nmtter  thoroughly  and 
completely  revised. 

The  Index,  always  a  matter  of  the  first  importance  to  a 
practising  lawyer,  1„h  been  carefully  collated  and  considerably 
amplified ,.  whilst  among  other  novel  features  will  be  found 
tl-e  introduction  of  Head  Notes  to  each  chapter,  indicating 
the  more  important  matters  dealt  with  therein;  a  Table  of 
Statutes;   and  the  addition  of  Dates   to  all   references   to 
decisions  alike  in  the  Table  of  Cases  and  at  the  foot  of  each 
page  where  they  originally  occur. 

The  Editor  desires  to  express  his  indebtedness  to  his  friend 
Mr.  Harold  B.  Barkworth,  of  the  Inner  Temple  and  Western 
Circuit,  Barrister-at-Law,  for  valuable  assistance  in  revision 
throughout  the  work. 

•fiihj.  VM)^. 


I.,  compliance  wUh  .  sugge.li„„  „t  He  P„bli.her.,  ,l,i.  TWrd 
Eifon  0,  Clerk  and  Li„d.ell  on  Tor.a  i,  p„d„„ed  .,  . 
companion  volnn>e  to  .he  Fourteenth  Edition  „,  Chitty  „„ 
Contracts. 

The  Editors  „(  theee  .orke,  ih„„jh  each  of  them  solely 
«.p.neib,e  for  hie  own  book,  have  had  the  advantaj  - 
fr«,uen.ly  conferring  with  one  another  both  on  point,  of 
arrangement  and  difficulty. 
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A  TORT  may  be  described  as  a  wrong  independent  of  „.  f  . 
for  which  the  appropriate  remedy  is  :  .o:ZnZ  LZ  \;^  ^''' 
order,  there  ore  to  discover  what  a  tort  is.  we  must  e  amTne  t J e 
vanous  kmds  of  action  which  the  law  has  from  tit^e  to  tin  e 
recogmse  .  not  on  any  systematic  theory,  but  accord",  to  " 
dta^esof  expenence  and  convenience,  and  eliminate  from  the 
hat  those  which  are  dependent  on  contract 

.nd  a  corresponding  duty  on  .he  latter  °ih  "tab   L."T 
mtaged,  and  «hich  d,Uy  ha.  been  broken.    A    te  of  Ir" 
of  conlracl  arises  not  merely  where  one  mrtJl,     ,    T  " 

bWing  .greenren.  .,.„  .hi  ^ZZZlsZof::-^T: 
m  .uch  a  mutual  relation  that  a  sum  o.  2^™  if  IVT' 
.ron.  the  one  to  the  other,  in  „bich  case  tbeZTs  s'a  dTo l^' 


(«)  formerly  an  injure.1  husband 
couUl  sue  the  seducer  of  his  wife  in  an 
action  of  ..-riminal  conversation  The 
5'-'ducuo!i.  then  io'e,  was  a  tort.  As  the 
law  now  stands,  the  husban.l's  remedy 
IS  by  a  petition  in  the  divorce  court 
I  (20  4:  21  Vict.  c.  85,  ss.  33,  r,9%    The 

C.T. 


alterafon  is  merely  in  procedure,  for  the 
ame  redress  is  given  as  before  and  on 

'  ntT.?"""''^'*^-  '^'^titvvouldseem 
.h.it  as  the  essential  character  of  a  tort 

js  the  form  of  remedy,  the  change  must 
be  consuered  as  taking  t.>e  seduction:; 
a  marncd  womau  out  of  the  class  of  torts. 


INTRODUCTOBT. 


Indepcnik'iit 
of  contract. 


a  contract  to  pay  the  money.    Where  a  statute  imposes  a  penalty 
on   one  man  in  favour  of  another,  the  penalty  is  recoverable 
usually  in  an  action  uf  debt,  which  in  form  is  an  action  of  con- 
tract.    But  whore  there  is  a  breach  of  duty  imposed  by  the  law 
apart  ftom  any  consent  of  the  person  owing  the  duty,  and  the 
remedy  claimed  is  not  the  payment  of  a  definite  sum  of  money 
but  pecuniary  compensation  for  the  injury,  then  we  have  a  wrong 
independent  of  contract  which  p'^vea  rise  to  an  action  of  tort  (a). 
The  expression  "independent  of  contract "  is  one  that  requires 
explanation,  for  there  may  be  a  tort  which  arises  out  of  a  breach 
of  contract  and  yet  is  independent  of  it.    At  a  time  when  the 
forms  of  action  were  strictly  distinguished  in  pleading,  it  was 
often  allowable  to  declare  in  tort  on  a  breach  of  duty  which  arose 
simply  in  consequence  of  the  agreement  of  the  parties.     Thus,  if 
a  banker  improperly  dishonoured  a  customer's  cheque,  he  might 
be  sued  in  tort  {h).     So  if  a  bailee  by  some  careless  act  damages 
goods  entrusted  to  him,  he  probably  commits  a  breach  of  the 
express  or  implied  contract  of  bailment,  but  he  is  also  guilty  of  a 
tort,  foi  everyone  is  bound  to  take  care  that  he  does  not  damage 
the  p'crarty  of  another  (c).     As  between  the  parties  to  the 
contract  themselves  the  fact  of  the  existence  of  this  double 
remedy  is  immaterial,  for  the  law  looks  at  the  substance  of  the 
thing,  and  does  not  permit  the  form  of  action  to  alter  rights 
which  are  defined  beforehand  by  the  consent  of  those  immediately 
concerned  (rf) ;  but  as  regards  the  rights  of  third  parties  an  act 
is  none  the  less  a  tort  because  it  is  also  a  breach  of  contract.     If 
a  father  employs  a  medical  man  to  attend  on  his  son,  and  the 
latter  is  injured  by  unskilful  treatment,  the  father  has  a  remedy 
for  the  breach  of  the  contract,  but  the  son  has  also  a  remedy  for 
the  tort  (e).    "Suppose  A.  lets  B.  a  horse,  B.  with  C.'s  licence 
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(fl)  The  stBtutory  remedy  of  an  action 
against  the  police  aathority  of  a  district 
in  respect  of  property  damaged  in  riots, 
which  has  been  substituted  for  the  old 
action  against  the  hundredors  (49  k  50 
Vict.  c.  38),  stands  outside  this  classifica- 
tion altogether. 

(J)  Marzetti  v.  William*,  (1830)  1 
B.  &  Ad.  41.-), 

(<■)  Uayn    t,     Culli/ord,    (1879)    4 


C.  P.  D.  182.  An  action  founded  on 
the  common  law  liability  of  a  bailee  is 
an  action  founded  on  tort  within  the 
meaning  of  s.  116  of  the  County  Courtg 
Act,  1888  {Turrwr  v.  Stallibrau,  (1898) 
1  Q.  B.  56,  C.  A.). 

(rf)  Marzetti  v.  Williamt,  tupra. 

(p)  Gladwell  v.  Steggall,  (1839)  5 
Bipg.  N.  C.  733. 


K-r^^t-' 


WHAT   CONSTITUTES   A    TOIIT. 

puts  up  at  C/H  stable,  for  reward  to  C.  from  B.C.  turns  into 
the  stables  loose  a  vicious  horse,  known  to  be  so.  not  to  injure 

A.  8  horse,  but  not  thinking  of  the  matter;  there  cannot  be  a 
doubt  that  C.  would  be  liable  to  A.  if  the  hor.e  was  injured  (.,) 

Vu    r?  '  '  ''"'■''  ^^^  "**^  ^^'*=^  '"i"^^d  the  horse  he 
would  be  hable    (/>).     So  if  A.  in  breach  of  contract  supplies  to 

B.  a  chattel  dangerous  by  reason  of  a  latent  defect,  and  B  using 
It  in  the  way  contemplated  by  the  parties,  entrusts  it  to  C.  who 
thereby  suffers  damage.  C.  has  an  action  of  tort  against  A  (r) 

In  all  these  cases  the  injury  arises  out  of  a  breach  of  contract  • 
the  mjured  party  has  to  show  how  the  duty  arose  towards  him' 
by  proving  the  contract  as  one  of  the  facts  of  the  case,  but  the 
wrong  IS  independent  of  contract  because  the  defendant  has  not 
contracted  with  the  plaintiff  to  perform  any  duty ;  the  law  has 
imposed  it  upon  him. 

There  is  another  kind  of  case  which,  although  the  cause  of 
act  n  involves  a  breach  of  contract,  is  yet  independent  of  con 
tiact.  inasmuch  as  there  is  no  contract  between  the  parties.  If 
A.  knowing  that  B.  has  made  a  contract  with  C.  maliciously 
-  uces  B.  to  break  that  contract,  and  C.  is  thereby  damn  fied 
the  latter  can  not  only  sue  B.  for  his  breach  of  contLt.  bu  has 
also  an  action  o    tort  against  A.  for  procuring  that  breach  (!/) 

Hy  down  any  general  principle  to  which  all  actions  of  tort  may  ^^^  "'"«'»'' 

afford  the  simple  remedy  of  pecuniary  satisfaction  for  direct  and 
obvious  invasions  of  the  three  elementary  rights  of  civ  lised 
society-the  r^ht  of  personal  liberty  and  security,  the  7ght  of 
reputation,  and  the  right  of  property.  ^ 

Under  this  lastheadmust  be  included  not  merely  those  various  n.,ht,  c 

property. 

A   U  420  ,   Glamorgan  Cml  Co.  v.  South 
fy alei  Minert' Federation,  (1903)  1  K  B 

South  nale*  .Vi,uT»'  Federation  y. 
Olamorgan  Chul  Co.,  (Igor.)  A.  C. 
239  ;  Gil  I  T.  Xational  Anmlgamated 
Labourer,  Union  of  Great  Britain  a,id 
Ireland,  (1903)  2  K,  B.  COO.  C.  A  • 
Hoicen  r.  Hail,  (Issi)  6  Q.  B.  D.  333  '  ' 


(a)  Although  B.  would  also  have  a 
right  of  action  against  C.  {The  Wink. 
Mid  (,902)  P.  42);  see  also  ne 
Milhoall,  (1905)  91  L.  T.  696 

^/*^/f    ^™">«-e"-    ^i.,' Hayn    y. 
lulhford,  (1879)  4  C.  P.  D.  p.  I85 

(r)  George  v.  Skirington,  (1869)  "l.  R 

<}.  R  D.^'l.5^'"'"'    ^-    """'  ^'®«'>    ^^ 

('0  Qii'HH  V.   Leathern.  fl901)  4  c 

i-yo  ;  T<^ff  Vale  Uailwayv.  Amalgamated 
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rightH  nnd  interests,  corporeal  nnd  incorporeftl,  with  their  respec- 
tive incidents,  wliich  lue  capable  of  transfer  from  one  to  another, 
and  which  in  ordinarj'  language  are  intended  when  the  term  pro- 
perty is  used,  hat  also  all  those  collateral  rights  of  a  i)er8onal 
nature  hy  means  of  which  men  are  enabled  to  acquire,  enjoy  and 
preserve  their  property.     "  I'rivate  property,"  it  has  been  said, 
"  is  either  property  in  possession,  i.roperty  in  action,  or  property 
that  an  individual  has  a  special  right  to  ac(juire.  ...  A  man  in 
trade  has  a  right  in  his  fair  chances  of  profit,  and  he  gives  up 
time  and  capital  to  obtain  it  "  («).     I„  other  words,  the  right  to 
earn  a  living  by  all  lawful  means  may  in  a  certain  limited  sense 
be  said  to  be  a  right  of  property. 

Domestic  rights,  in  so  far  as  they  are  recognised  in  the  law  of 
torts,  may  be  classified  as  rights  of  property.     A  father  has  a 
right  to  the  service  of  his  child  up  to  the  age  of  twentvone  years 
and  for  the  loss  of  that  service  he  may  have  his  action  (/>; ;  but  a 


(")  /»<•/•    Cm-..    Iliitimuii     V.     Mo.kitt 

(i«2i)  2  It.  &(•.  p. '..a:. 

CO  This   riylit   of   the   lal.Ki-  to  llif 
cUHtiKly   (7«   ,-,.  ,!,/„,•  /;//;,_  (i.xsn)  2( 
rii.  D.  317)  nnd  to  tlie  services  i^Denn 
V.  I'M.  (isin)  :,  East,  4:,)  of  his  chiM 
exists  ii|,  to  the  njic  of  twenty-one.    Hut 
the  tsttiit  to  which  that  ii"),hf  can  he 
enforced  has  been  considLinhly  incliHed 
in  modern  times.     From  the  jioint  of 
view    of    the   early  common    law   the 
tiatiii,  of  n  child  wa.s  one  of  iiualitied 
servitude  :  it  was  rejianled  astliecliattel 
of  the  father.     In  course  of  time,  how- 
ever,  even  tlie  Courts  of  Common  I^w 
came  to  limit  the  parent's  ri^jlits  to  this 
extent,  that  after  the  child  lia.l  nrrivc.l 
at  n  certain  age— fourteen  in  tlie  ca«e  of 
boys  (///  re  Sliaiiiilmii,  (l,S5i>)  20  L.  T. 
iX'A).  sixteen  in  that  of  j^irls   (lit'i/.  v. 
//.-»•<•<,  (ISCO)   ;!   K.   Si   E.   332)— tiiey 
refusetl  to  assist   the   father   to   regain 
l)OS9ession  of  the  child  for  the  purpose 
of  enforcing  his  rights,  even  though  no 
misconduct  on  the   father's  part   were 
proved  ;  and  they  also  jefused  to  allow 
a    father    to    apprentice    his   cliild  to 
another  person  without  the  child's  con- 
sent (It.  v.  Anir.ihtj.  (1820)3  B.  &  A. 
r.X4,  dissenting  from  the  earlier  authority 
of  Com.  1),.,.  tit.  Jiintuei  of  the  Peace, 


I'.  •"•')).      liut    thou;.'h    the    Courts    of 
I'ommon    [.aw    would    not    nssi.st    the 
I'aient  in  tnforcinj;  his  rights  against 
liis    child    after   the  ages   of   fourteen 
or  sixteen  as  the  ca.w  might  Ix.-,  they 
apparently  nllowed  liini  to  take  the  law 
into  his  own  hands  and  to  maintain  his 
rights  by  force  (see  below,  p.  21.".).  nnd 
they  fl|>o  allowed  him  to  recover  damages 
f'>rany  inieiference  with  his  right.s  by  a 
thiid  person,  by  injuring,  debauching, 
or  enticing  away  the  chihl,  up  to   the 
age  of  twenty-one.     On  the  other  linnd 
the  Court  of  Chancery  Wked   at   thr 
■  luwtion  of   the  custo.ly   of   the   child 
from   the   point   of    view,    not   of    tin 
father's  rights,   but   of  his  .luties.     it 
considered  only  the  welfare  of  the  child, 
and  claimed  under  the  autliority  dele- 
gated to  it  by  the  Crown,  as  thesuprenie 
j>,in;i.i  jmtri.r,  to  control  and.  if  neces- 
sary, to  supersede  the  natural  right  of 
the  parent  (/„;■  Lord  Cottenham,  J»  ,;■ 
Spence,  (l.s-ir,  ■>  Pi,.  247).     The  Court 
h.id  an  absolute  tliscretiou  to  regulate 
the  custo.ly  of  the  child  up  to  the  age  of 
twenty-one  :  but  in  the  absence  of  mis- 
conduct  on  the  part  of  the  parent  or  of 
facts  showing  that  it  was  obviously  for 
the  beneHt  of  tlie  child  that  it  should 
live  elsewhere    it  would  only   exercise 


niOntS    op    PROPKRTV. 

child  by  the  common  law  Im,  no  corre.,ondin«  remedy  for  the 

ZZ    r  V"'  "'^'"•"^  ''  '  '•'■«*•'  «'  I'roperty.     By 

statute  00     however,   he  may    recover   compensation    for    the 

n  the  death  of  hu  father.     It  i«.  to  say  the  least,  very  .loubtful 
-ever,  whether,  except  under  the  statute  above  referred  t     a 

i    ta  hu  band  may  sue  for  the  loss  of  his  wife's  service;  and 

tn   r,'      ,  /      '■"'""■"""  ""^  ''''^'''  «'  hi«  wife  must 
Ht.Il  be  regarded  as  a  valid  and  subsisting  right  available  a 


'f«  .l.«;retinn  fi,  one  wny,  thnt  of  jtivinB 
•lie  cuHtCKly  t.,  „,,  f„t,,,,,      y,      „.;J^ 

A/'v.  the  ronrt,.' whatever  Ik.,  its  „„,ho. 
rity  or  jiins,liction.  tms  no  right  to 
interfere   «itl,    ,1,^    «„cre.l   riKht    of  a 

!"'■"  '''"  '"•*  own  children-  („,.,• 
Hnmn   V.-c,  /„  ,,  ,.;,„„,,^_  ^,,,;v^^ 

L.  r.>.s.,,  a,MO,  it  Wn^.  ;,,.;,«,?/•„,,> 
<.f  the  greatest  l^-nettt  to  the  ehil.l  "to  be 
w.lh   Its  falherf/;^,.  Kinder.lev    V -f 
/«  '■>-  CotU.  {\m>)  2»  L.  .J.  6h.  4.1h'' 

1  1 1".  M,H).  f„  tiie  o:,(.reise  of  this  ,lis- 
cretion,  thc.Court  of  Chancorv  .li.l  not 
like  the  Courts  of  (•omnion  Law,  refuse 
to  restore  u  ehil.l  to  i.n  father  after  the 
•yc  of  fourteen  or  sixteen  (/;„/,/  y 
A'/»M,  Times,  2«  Julv,  1n73). 

Now  by  s.  2.-..  subsVc.  Jo,  of  the  Judi- 
cature  Act,  in  <,uestions  relating  to  the 
cuMtody  of  infants,  the  rules  of  equity 
J.-evail.  The  net  result  of  the  eonunon 
aw,  as  mo.Iif5e.l  by  tiiat  provision,  may 
be  exprcs8e.l  in  the  following  pro,K«i. 
tions :—  ' 

1.  A  father  has,  in  the  absence  of 
misconduct  on  his  part,  and  until  inter- 
ference  by  the  Court,  a  right  to  the 
custo.ly  and  services  of  Ids  children  of 
either  sex  unmarried  up  to  the  age  of 
twenty-oiie,  for  infringements  of  which 
right  he  has  as  against  third  persons 
a  remwly  in  damages :  and  for  the 
purpose  of  enforcing  it  as  against  the 
chiul  he  probftbly  may  keep  or  retake 


"f    his    child's    person    by 


possession 
force. 

■i-  He  probably  loses  those  rl-hts  by 
miscomlucf,  even  without  the  interven. 
tion  of  I  he  Court  (see  below,  pp.  21, •5-21 7) 

3.  The  ( 'oiirt,  upon  its  aid  being  in." 
voked  to  recover  posses,sion  of  the  chil.l 
has  an  absolute  .lisc-retion  to  di,,K«e  of 

<l.ech,]dseu.,to,Iy,  even  though. here  be 
no  "usoomlucf  on  the  part  of  the  parent. 
•  lit,   except   in  extreme   cises,  •>   will 
always  consi.ler  it  to  U>  to  the  best  in- 
fcrests  of  the  child  to  be  with  its  father 
*•    Ihat    discretion    the    Court    will 
exei-cise  so  long  as  the  child   is  under 
twenty-one.     The  old  common  law  dis- 
tinctmn  between  chil.lren  under  theages 
of  fourteen  or  sixteen  an.l  chil.lren  over 
those  age,,  must  be  regard.,!  ,^s  obsolete. 
(It  IS  8ubmitte<l  that  the  .licta  .,f  Lord 
fiaher,  M.K     and  Smith,  L.J.,  in  Jfe,. 
V.  G^„!,„!l.  (18!.3)  2  Q.  Jj.  at  pp.  24.-..  2,53 
to  the  contrary,  are  not  law.     It  will  be' 
observed  on  reference  to  that  case,  that 
ft-ay,  j.,j.,  did  not  express  any  assent 
to  their  proposition.) 

(")  9  A:  10  Vict.  c.  ys  ;  and  see  60  &  61 
Vict.  c.  37. 

CO  In  /.y«,./,  V.  Kriiff/if,  (1S61)  9 
«•  I^.  C.  .577,  Lonl  Wcnsleydale  ex- 
pressly hel.l  that  she  could  not  The 
other  law  lords  expressed  opinions  in  the 
contrary  sense,  but  their  judgments  did 
not  turn  on  this  point,  --ee  below,  p.  228. 
((■)  Jl,y.  V.  Jack.,;,,,  (1891)  1  Q.  B.  671 
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How 
•djuate<l. 


against  third  persons,  and  that  the  case  of  IVinsmore  v.  Green- 
bank  (a),  where  an  action  \ras  held  to  lie  for  persuading  a  wife  to 
continue  absent  from  her  husband,  is  still  good  law  (b). 

The  decision  in  A.^liby  v.  White  (c),  that  the  malicious  refusal 
of  a  returning  oflBcer  to  accept  the  vote  of  a  duly  qualified  elector 
was  a  tort  as  well  as  a  breach  of  public  duty,  probably  rested  on 
the  notion  that  the  political  franchise,  like  other  franchises,  was 
to  be  regarded  as  a  right  of  property.  It  is,  perhaps,  doubtful 
whether  at  the  present  date  such  a  principle  would,  apart  from 
authority,  find  acceptance. 

It  is  obvious  that  unless  the  rights  of  individuals  are  modified 
and  limited  they  must  be  frequently  in  conflict  one  with  another. 
No  man  can  always  do  as  he  pleases,  except  by  preventing  other 
people  doing  as  they  please.  "The  due  regulation  and  sub- 
ordination of  conflicting  rights  constitute  the  chief  part  of  the 
science  of  law.  It  is  im^  -  lible  to  give  any  rule  applicable  to  all 
cases  which  may  arise,  except  the  general  one  that  whenever 
damage  is  caused  to  one  man  by  another  the  law,  in  deciding 
which  shall  bear  the  loss,  is  governed  by  principles  of  expediency, 
modified  by  public  sentiment"  (cJ). 

In  many  cases  where  there  is  a  conflict  of  interests  the  law  does 
not  interfere,  but  leaves  each  individual  to  do  the  best  he  can  for 
himself.    If  one  landowner  has  a  well,  and  his  neighbour  digs  a 
well  in  the  adjoining  close,  which  drains  away  the  percolating 
water  and  leaves  the  first  well  dry,  the  owner  cannot  complain, 
for  his  neighbour  has  as  good  a  right  as  he  to  the  subterranean 
flow.    His  remedy  is  to  dig  deeper  (e).    So,  a  landowner  may 
ward  off  a  sudden  flood,  although  the  effect  be  to  throw  the  water 
on  to  another  man's  land  (./).    Somitimes  a  right  or  license  yg) 
is  given  subject  to  the  condition  that  it  be  used  with  care.    Thus 
the  highway  is  open  to  all,  but  every  passenger  is  bound  to  do 
his  best  not  to  impede  or  injure  other  passengers  (li).     Sometimes 


(«)  (1745)  Willes,  577. 

(6)  And  see  6'/« ith  v.  A'ai/e  and  Another, 
(1904)20T.  L.  i:.  2G1. 

('•)  (170.1)  Lord  Knym.  938.  An 
action  will  not  lie  against  a  Member  of 
I'ailiament  for  refusing  to  present  a. 
petition  to  Parliament  (Cliuffert  v. 
Goldtmid,  (189-1)  1  Q.  Ij.  186). 


(rf)  Addison  on  Torts,  8th  ed.  p.  1 7. 

(/)  Chatemorc  v.  Uichufdn,  (1859)  7 
H.  L.  C.  .S49. 

(/)  yield  V.  Lo/tdim  .V  Aoith  Wetlern 
n.  Ci>.,  (1874)  I,.  R.  10  Ex.  4. 

(,'/)  (iihbing^  v.  Ifuiii/erf'oi-d,  (1904)  I 
Ir.  1!.  211.  C.  A. 

(A)  Where,  however,  the  tendency  of 


v^-^. 


ACTS   WRONGFUL   IN    THEMSELVES. 

the  only  limitation  to  a  right  is  that  it  must  be  exercised  in  good 
faith  Sometimes,  again,  the  law  snbordinates  the  one  riafat  to 
the  other.  Thus,  a  landowner  has  a  right  to  dig  and  carry°awav 
his  own  soil,  but  if  in  so  doing  he  lets  down  the  soil  of  his 
neighbour  he  is  answerable  ;  for  the  right  of  the  latter  to  have 
his  soil  supported  is  the  better  right  of  the  two. 

Where  a  right  exists  there  must  be  a  corresponding  duty  to 
observe  that  right,  and  a  tort  may  be  spoken  of  either  as  a  breach 
of  duty  or  an  infringement  of  a  right.  It  is  convenient  to  use 
the  latter  expression  where  the  act  is  wrongful  in  itself  apart 
from  its  consequences,  for  then  its  injurious  character  is  best 
ascertained  by  an  accurate  definition  of  the  right  of  the  party 
aggriev-ed.  But  where  an  injury  is  consequential  only  it  is  moi^ 
convement  to  consider  the  nature  of  the  duty.  If  a  defendant 
has  been  gu-lty  of  negligence  it  makes  no  difference  in  the 

It      .i?',^^^"'""'*^"^^*^^'-  ^'  ^"J--«^  *he  person  or  the 
goods  or  the  land  of  the  plaintiff. 

Torts  may  be  divided  into  three  classes  :  first,  those  in  which 
a  party  IS  liable  simply  because  he  has  done  or  omitted  to  do 
something,  which  of  itself  amounts  to  an  infringement  of  right 
or  a  breach  of  duty ;  secondly,  those  in  which  the  conduct  of  the 
wrong-doer  has  been  unlawful  only  by  reason  of  his  failure  to 
exerc.se  proper  care  and  skill ;  thirdly,  those  in  which  there  must 
be  an  element  of  moral  miscnduct. 

1.  A  trespass,  that  is  to  my,  a  direct  physical  interference 
with  the  person,  land,  or  goods  of  another,  is  as  a  rule  actionable 
m  Itself,  however  innocent  the  conduct  of  the  wrong-doer  mav 
be.  If  A.  walk  over  B.'s  field  without  permission,  he  may  have 
no  knowledge  of  the  owner's  right  nor  intention  to  injure  him- 
he  may  reasonably  believe  that  he  is  using  a  public  footpath  ;  buj 
his  good  faith  and  absence  of  negligence,  although  they  may  be 
very  material  in  considering  the  damages  that  shall  be  awarded 
against  him,  do  not  alter  the  fact  that  he  has  been  guilty  of  a 
legal  wrong  (a).  The  only  question  is  whether  the  very  act 
which  constitutes  the  trespass  is  his  act.     That  is  a  man's  act 


Right  implies 
corresponding 
>luty. 


Three  classes 
of  torts. 


Acts  wrongful 
in  themselves. 

Trespass. 


Wilful 
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which  he  wills  to  do,  exercising  a  choice  between  acting  and 
forbearing,  and  the  strongest  moral  compulsion  still  leaves  free- 
dom of  such  choice.     Therefore  where  the  defendant  had  formed 
one  of  a  partj-  who  committed  a  trespass,  it  was  held  no  answer 
to  plead  that  his  co-tresimssers  had  compelled  him  by  menaces 
to  accompany  them  (a).    So  it  will  seem  that  if  a  man  finding 
himself  in  the  neighbourhood  of  a  dangerous  animal  goes  where 
he  has  no  right,  in  order  to  secure  his  safety,  he  is  a  trespasser  ; 
but  if  being  pursued,  in  the  blindness  of  fear,  he  takes  refuge  in 
the  same  place,  then  since  he  exercises  no  choice  he  cannot  be 
considered  a  voluntary  agent  and  commits  no  wrong.     This  pro- 
position would  seem  to  be  involved  in  the  well-known  American 
decision  (b),  where  it  was  held  that  the  defendant  was  liable  in 
trespass,  because  a  boy  whom  he  had  pursued  with  uplifted 
weapon  rushed  headlong  into  a  shop  and  did  damage  there,  for  if 
the  boy  were  a  trespasser,  other  than  in  relation,  his  entry  could 
not  well  be  the  act  of  the  defendant.    If  A.  driving  along  the 
high  road  and  seeking  to  avoid  a  collision  with  B.  comes  into 
contact  with  C,  he  may  be  liable  to  C.  if  he  be  negligent,  but 
not  otherwise.    But  if  in  order  to  avoid  B.,  he  directs  his  vehicle 
against  C,  making  as  it  were  a  choice  of  evils,  this  of  itself 
constitutes  a  good  cause  of  action,  because  he  has  chosen  to  do 
the  very  thing  which  infringes  C.'s  right  (c).    And,  pnmd  facie, 
there  is  evidence  of  negligence,  on  the  part  of  the  owner,  if,  in 
broad  daylight,  a  runaway  horse  and  cart  cause  injury  in  a  public 
street  (rf). 

It  is  to  be  observed  that  under  the  form  of  the  action  of  tree- 
pass  were  included  wrongs  essentially  diverse  in  their  nature  If 
a  man  aims  at  another  with  his  gun  and  wounds  him,  here  the 
wounding  is  the  very  thing  which  he  intends;  but  if  he  fires 
carelessly  and  hits  a  passer-by,  in  this  case  the  wound  cannot  be 
said  to  be  his  act,  that  is  to  say,  the  thing  which  he  chooses  to 
do;  it  18  rather  the  consequence  of  his  act(e).    In  both  cases 


(a)  Gilbert  v.  .Stone.  (1647)  Aleyn,  33. 

iV)  Vaiidenlmryh  v.  Trvaj;  (1847)  4 
Dcnio.  464. 

((•)  IMmeii  V.  Mather,  (1«7.">)  L.  R.  10 
Ex.  2(!1.  .As  to  the  liability  of  infants 
of  temler  years,  and  lunatics  for  their 
tre«pai«ses,  see  below,  pp.  46-48, 


(d)  Siife  V.  Dnrhie,  (1903)  G  F.  42,  Ct. 
of  Sess. 

(«■)  As  to  rospon.sibility  when  the 
immoliate  cause  of  the  accident  is  the 
act  of  a  third  party,  see  .S«;/,rfl«  v. 
r«.^rf.(l!Hi4)2Ir.R.3I7,C.A.  In  the 
old  authorities  trespass  seems  to  have 
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they  are  .ufflcUn  /  fe/roirT"'  °'  ■■"  "'•  """'"O 
be  found  in  «„  „1J";';  ,,,'?,'"°™'""=»  '»  """  »«eet  may 

••  H  a  n>an  assault  m, 'a  if  °  """l-  ^''"'  "  ''  '""• 
and  in  lifting  ii  ut  Tnoa"e,  l^  .'  ""V'""  '°  ''°'™"'  ""y"'"' 
5-ei  I  did  a°aw,„,  .w,  "",•,;"  if;"  '""  ";""'  P-°".  -1 
«y..  "  Looking  into  all  hi  .„  T  '^  "''"  "'>  ^™''  '- 
21  Hen.  VII.  down  loth  ,',17  ■°'"  ""  ^'""■*'>'  '° 
.he  principle  .o  be  ftaU^  ti::;rdlt  ™*"*'  '  ^"'' 
party  himeolf  at  the  lime  or  he  be  ,t  I        '°'  °'  ""^ 

though  it  happen  accidentally  „  by  ^r™""'  ~"»'  °'  " 
...swerabje  in  treepa.."  Th'e  author t' ™d  l:'i"\;' 
lear-Book  amply  amounts  to  this    tb„t  i        u  '"  "■" 

-unds  another  unintentionally  ly^t  "i^"^"  ■  *?"  "■"■ 
...ough  he  commit,  no  ,elonyfr,,     L^i^  ^^2 
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been  allowed  as  a  foi  ,  of  action,  where 
t..e   injury  was  clea.ly  consequential, 
nml  was  m  fact  averre.1  with  ^j,er,juo,l. 
Tlius  m  F;tzhe,-hert,  X.   B.  p.  89  it  is 
*ni.l  if  a  man  fill  a  .lltch  with  mud  and 
eirth  by  which  another  man's  lan.l  is 
overflowed  he  shall  have  a  writ  of  tres- 
pass    ■'  wherewith   force  an.I  arms  he 
filled  a  certain  .litch.  ..  ,«„„„„,./,  that 
the  water  being  hin.lere.1  of  its  ancient 
om,|^overflowe.l..vc.-.see,to„,/v..,„« 

>.<"//-».  (leys)  i^r,,  Haym.  273.    I„ 

tl.c   more    recent    ca.se  of   fr'r^ory   y 

f^."';   ■«f)»«-&C.691.t,espaaswa 

mamtame,l.whereonIyinahighlvart"! 

hcial  sense  could  it  be  said  that' force 
was  .Inectly  applied. 

(*)  (ISO.S)  3  East.  p.  ,;oo. 

('■)  In  another  case  from  the  Year- 
Books  (6  Ed.  IV  7  .,1    7«^  •/ 
tn  l,n  .  .  '  '  '•  ^^>  "  wn*"  said 

h  8  hedee  and  the  thorns  .,.,«,.,>„  fell  on 
h^  ne„.hW8  lan.1;  but  here  there 
was  clearly  negligence.    I„  nw„r.  v 


"•'"•'A  (I(!l,i)  Hob.   134,  the  .lefen.lnnt 

;"""'•  •'^"'l  the  plea  was  adjud  J    ; 
l^cause  he  ought  to  have  set  out  the 

;,"=:;'''^^'''^"y-thatit„„ghtaj.>lar 
;    ether  he  ha.I  been  negligent  orTot 
11m  cse  appears  an  authority  for  the 
Pro,>os,t,on   that    where   the    p  a  n  S 
P'ov'es  a  i,n,na  fa,ue  case  of  tresp^s 
hebunlenofproofisonthedefenrnt 
gence.     in  D„.ken»on  v.  »«/,„«  nejj^-) 
1.  Jones,  20.-,  and   CuUncood  y    ff'w 

-«,  0-2^)  Stm.  590,  which  were  S^ 
of   trespass  by  gunshot   wounds,   th^ 

^y.  as  f.ar  as  can  be  gathered  from  tl^ 
meagre  reports,  evidence  of  negligence 
In  .V„„/.y  V.  Ponrn,  (1891)  i  n  f  s,^' 
Where  the  defendant  whi.,,;fi,T„/„f: 
pheasant  acci.Ientally  and  without  ne- 
■t-ence  wounded  the  plaintiff  with  °a 
I>e  let  from  his  gun,  iMvas  hold  that  no 
«ct,onlay.    And  see  the  discussion  on 

n.ss„Vct  in  Holmes  on  the  Common 
■-'•'" •  Pl>.  f*?  iijy. 
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scantiness  of  direct  authority,  the  law  may  be  thus  summed 
up  (a) : — "  As  to  the  cases  cited,  most  of  them  are  really  decisions 
on  the  form  of  action  whether  case  or  trespass.  The  result  of 
them  is  this,  and  it  is  intelligible  enough  ,*  if  the  act  that  does 
an  injury  is  an  act  of  direct  force,  ri  et  armis,  trespass  is  the 
proper  remedy  (if  there  is  any  remedy)  where  the  act  is  wrongful, 
either  as  being  wilful  (h),  or  the  result  of  negligence.  Where  the 
act  is  not  wrongful  for  either  of  these  reasons,  no  action  is  main- 
tainable, though  trespass  would  be  the  proper  form  of  action  if  it 
were  wrongful." 

If  one  man  takes  the  chattel  of  another  without  authority, 
prima  fade  it  is  a  trespass,  but  this  is  not  a  universally  true 
proposition.     "  The  finder  of  goods  is  justified  in  taking  steps 
for  their  protection   and  safe  custody  till  he  finds   the   true 
owner  "  (c).    So  a  stranger  may  in  the  absence  of  the  executor 
do  what  is  immediately  necessary  for  the  preservation  of  the 
goods  of  a  deceased  person  ((/).    In  these  cases,  therefore,  the 
question  of  trespass  depends  not  upon  the  act,  but  upon  the 
motive.     If  the  finder  deals  with  the  goods  with  the  object  of 
benefiting  the  owner,  he  does  not  commit  a  trespass,  but  if  not, 
he  does.     If  a  man  not  merely  takes  the  chattel  of  another,  but 
also  makes  use  of  it  in  a  manner  inconsistent  with  the  title  of 
the  real  owner,  he  is  guilty  not  merely  of  a  trespass  but  of  a 
conversion  (e^,  and  generally  is  liable  for  the  total  value  of  the 
article.     Where  an  act  is  ambiguous  in  its  natuie,  it  must  depend 
upon  the  motive  of  the  doer  whether  it  is  a  trespass  or  a  conver- 
sion  (f),  and  the  motive  again  may  depend  upon  his  knowledge 
of  the  title  of  the  true  owner  (<i). 

Althougli  it  is  customary  to  speak  of  an  injury  done   by 
straying  cattle  as  a  trespass,  and  trespass  in  such  a  case  was 


(«)  Per  Bramwell,  li.,  //,■/«,«  v. 
Mather,  (187.))  L.  H.  10  Ex.  p.  2(;8. 

(*)"  Wilful'  hei'c  clearly  niiMiis  not 
that  it  was  inten<le<I  to  coiuuiit  a  tres- 
pass, but  that  it  was  intended  to  do  the 
very  thing  which  constitutes  a  trcspoKs. 

('•)  I'rr  Hlackburn,  J.,  Fmrler  v  //,./. 
/'«*,  (1872)  L.  K.  7  H.  L.  p.  7iiti.  As  to 
what  takin;,'  coiistitutcs  a  trespass,  sec 
below,  [ip.  231-232. 


((/)  Kirk  V.  Gregory,  (187fi)  1  Ex.  D. 
oo. 

{e)  .See  Mow.  pp.  234-23i>. 

(/)  Fiiiihletw  Willoio/lihu,  (1841)  8 
M.  &W. -.40.  .      .-    V 

(.'/)  See  /ler  Hlackburn,  J.,  Fowler  v 
IMliN>,  (1872)  I,,  n.  7  H.  L.  pp.  766-7. 
As  to  the  i|ue«tion  of  title  by  mere 
jMis-sossioiLSee  .Soiitl,  Staforil.hire  Water 
Co.  V.  Sliarmait,  (18U0)  2  g.  li.  44. 
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*..  the.  do  nou" ; :,  '!iti  r  "■"' "" " '"""" '» --- 

road  he  is  onlv  bound  rfll,  ."^  "^  P""°8  <>»  'he  high 

A  treepaae  tothe  pel„^°"'  """  '^'^  '"  »°'  ='«J'  (')• 
depriving  the  master  M  h°  LlZT,  t'u  ""  '""  "*'='  "'  ■-'""" '« 
master,  who  is  considered  ,„  h  """  '"  '"'"''  ^  'he  """"•■ 

^rvant.  Hence,  to  .711,™  '  T'^" '"  "'^  ««"<"•  -"  *» 
trespass,  though  an  aZtt  T  '  ■"■""'  '"  "»»■''  "«  » 
also  necessar'  a  t'rt  "g" V':;  7"  •"^"""  """"' "" 
asquential  iniurv     R„f  .„    >  ?  ""  "'="°''  ™  ""«  «on- 

iuLterenee  2  righ  s  o^  »  "■""  ''"'°"°'"  »"°°'»'^'  "■> 

is  no.  actionahie  u:^e.:  t^  Z"''''  °'  »"'-'  8»-"^- 

'^I'l   act   which  amounts  to  a    ?"     f   • 
incorporeal  right  of  property  is  of  itJel    T^f"   ?^  '  ^'^"^'^  ^"^"^^  ^" 
is  in  the  case  of  corporeal  prop^t"  ^^^' ^"^  .^  *»•««?-«  H^'^ 
disturbance  of  an  easement  ihl     T^'  *°  ^'*'°"  '«'•  *»>« 

plaintiff  has  the  Tht  he  .        '       ^^  "'"  ^^''^''  '^' 

fact  disturbed  by  wha   th  J  r!'  *"'  ^^^^^^  '^  ^-^  been  in 
to  Personalt;^  ^r:^^^^^^^^^^  «-^^^  regard 

monopoly  in  th!  si  of  a Tt  „  til'  H^^'^  ''^''''  ' 
infringed  the  possessor  of  the  L  ht'  J  *^^. '^^"«P<^'>- '« 
innocent  the  infringement  my  "e  j'l '"  '^"*""'.;— 
right  in  a  trade  mark  or  trade  name  is  a  ntht  T"  '"''  *'**  ^ 
will  be  protected  in  the  same  mann  rl  .t^  S^r '"' 
however,  apparently  not  absolutely  certain  W^  ah/ ^u.u' ''' 
of  recent  legislation  and  notably  of  t  e  r  Id  5°?.  ''  *''"'' 
>s  to  affirm  the  existence  of  such      Ih       At  ''I'  ''"'' 

p--^paimingoff^sr::rr::-;;-^^^ 
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n.^tS  '■  ^""'''  '^^^^^  ^^  ^ 


I!. 


j.(*'  ^'"'^  V.  ]r«,-rf,  (1882)  10  Q.  B.  L,. 

y)  ('"tiU'  V.  ,<*,«•*/„«  »-„/^,.„„,.x., 

^"■.  (1"5)  L.  K.  10  Q.  B.  433.  Tl,e 
mere  fact  of  interference,  however 
•"".v  ra.se  a  ,.resuin,,ti„„    of    malice 


.!//«»•«  t>-<1.'ratio„,(\WA)2K   B    -,4-,  • 
nttirmcl   by   House  of   T„   i        ,"         ' 

'''""""■V""  '"""/  ^1'.,  (190.-.)  A.  C.  23'» 
C'O  .See  the  question  <li8cu.s9e.l.',V/»„,,,. 

;^'-.    r.  ■''"""/"'•""•'•'•''     V.     WuLn. 
(!»*-».,  3  Ap,,.Cas.37(i.    See  Ch.  XXI. 
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Absolute 
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Statutory 
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the  plaintiff.  Since,  however,  trade  marks  are  now  regulated  by 
.statute  and  registered,  there  may  be  some  ground  for  regarding 
them  as  property  in  the  strict  sense. 

There  are  many  duties  which,  subject  to  the  exception  of  the 
act  of  God  (a)  and  the  King's  enemies,  are  unqualified  in  their 
nature.    Among  the  most  important  are  those  which  arise  out  of 
the  use  and  enjoyment  of  land.    Here,  subject  to  certain  natural 
rights  (h)  of  mining,  quarrying,  and  cultivation,  the  maxim  sic 
nt.ri'  tun  nt  alienuin  n<m  ladas  applies.     Nothing  must  be  done 
on  the  land  to  damage  those  outside  it.    Whatever  the  owner 
brings  there  he  must  keep  in  at  his  peril  (c).     A  riparian  pro- 
prietor may  not  bank  his  land  against  the  flooding  of  a  stream 
if  the  effect  is  to  send  more  water  on  to  his  neighbour's  {d)  ; 
altiiough  .,here  the  sea  encroaches  or  there  is  an  inundation  of 
land  water,  this  is  a  common  danger  against  which  everybody 
may  guard  without  regard  to  the  effect  on  other  proprietors  (e). 
If  water  is  on  a  man's  land  which  he  did  not  bring  there,  he 
is  not  bound  to  keep  it  in,  but  he  may  not  artificially  send  it 
away  (/). 

The  duty  of  the  occupant  of  land  to  keep  cattle  from  straying 
is  unqualified  {g).  So  also  is  the  duty  to  keep  animals  fera 
natura,  or  of  known  vice,  from  doing  harm  in  accordance  with 
their  propensities  {h).  So,  if  a  man  light  or  maintain  a  fire  he 
must  see  that  it  does  not  send  out  sparks,  or  otherwise  spread 
and  set  light  to  the  property  of  others  (i). 

Where,  however,  an  express  statutory  authority  is  given  to 
make  a  certain  use  of  property  or  to  do  a  certain  class  of  acts, 
such  acts  or  such  user,  apart  from  specific  legislation,  cannot 


(<')  For  the  expliination  of   tin's  ex- 
pression, see  C'h.  XV. 

{h)  As  to  distinction  Iwtwecn  natural 
and  non-natural  user,  sec  Ch.  XV. 

(!•)  See  Ch.  XV. 

(,'0  Men:iet  v.  Jlmidutbaiif,  (1,S28) 
3  Bli.  X.  R.  414.    .See  below,  p.  1.57. 

(<•)  Melt!  V.  Limdim  .ij-  Soi-ff,  U M^c//i 
II.  r,,.,  {1S74)  L.  R.  10  Ex.  4  ;  lie^r  v. 
Puijhaiii  CuHiiiih»ioiifini.  (1828)  8  I),  i;  C. 
.3.-..i.  But  it  IS  unlawful  for  the  owner 
of  I.md  to  remove  a  natural  bulwark 
against  the  sea,  and  he  may  be  liable 
for  the  damage  so  caused,  not  on  the 


ground  that  it  is  a  breach  of  private 
duty  but  1)ecause  it  is  a  breach  of 
public  <]uty  causing  i>articular  damage 
(Attiinieij- General  v.  TiniiliHe,  (1879-80) 
12  Ch.  D.  214;  14  Ch.  D.  58). 

if)  M'fiiillei/  V.  Laiwiuliire  .(•  York- 
shire R.  ^',..,(1884)  13  Q.  B.  D.  131 

(.'/)  Lee  V.  Jine!/,Q86-,-)  18  C.  B.  N.  S. 
722. 

(/()  Mi;/  v.  Burdetf,  (1846)  !)  Q.  B. 
101  ;  rnhurn  V.  PeopU't  Palaee  and 
Aijmirhnn  Co.,  (1890)  25  Q.  B.  D.  2.->8. 

(0  FUliter  V.  Phntpnrd.  (1847)  11 
Q.  B.  .347.  V         ^      1 


NEOLIOENCE. 

uL!!lirf  ?  "?'•'"''  '^  "'""«  ^"'-  Th«  ^^"*y  <^«'^«e«  to  be 
unquahfaed  but  tl.ere  still  remains  a  duy  to  act  ^vith  proper 
care  and  sk  1.     Tlnm  if  „  ,.„-i  I'lopei 

Btatutorv  nnfj     •.  '"■">^'  '=°"^P'^"y  "8«  engines  under 

and  cause  damage,  no  action  lies  (/;) 

thll  .?; f°'''''''  ^r'"'''^^  ^•^'  ^'^^  ^^''"-"y  ^^^'^^^  Act.  1905  (c). 
'.■'l\'  '  •  '^^'""S^  "  (»ot  exceeding  one  hundred  pounds) 
th     Ic    d!fi      iT'f ""'  '""'  "•  ^"  "SHcultural  crops,  as  in 

om  a  V  ;  "^  '•■'  '"""»  '^-""^  ^'^'^'•^'^  -  "-^^rs  emitted 

nie  i  "'"l  'r'^""'  "^"'  ^"  '  ''''''-^y'  '^-  ^'^"^  "^-t  tl^e 
m  an  action  for  such  damage." 

Statiitory  authority  is.  moreover,  no  defence  to  an  action  based 

'^'Z:-    .r'^-^;  ^— '  tl^e  negligent  tort-feasor 

public  authonty."  the  action  must  be  brought  within  the 
penod  Imnted  by  statute,  or  it  is  altogether  barred  i<l). 

mj  be  a^  source  of  fallacy.     It  is  sometimes  used  to  express  a  """'r°" 
breach  of  du  y  unqualified  in  its  nature,  as  .here  we  sp'eal  of     "      ""• 
he  negligent  keeping  of  fire,  the  negligent  storage  of  water,  or 
he  negligent  keeping  of  a  dangerous  animal.     In  these  cases 

ndTa^-  f"  uf  *'\'^^^"''-^*  »-3'  have  been  perfectly  reasonab 
and  caieful  throughout,  and  yet  he  may  be  liable.  But  when  we 
speak  of  neghgent  driving  along  a  highway,  or  the  negligent  use 
of  a  gun,  we  indicate  a  very  different  source  of  liability,  arisinc. 
not  from  the  nature  of  the  thing  done,  but  from  the  want  o^ 
proper  care  and  forethought  in  the  doing  of  it.  It  is  in  the 
latter  sense  that  it  is  proposed  to  use  the  word  negligence  in  the 
present  work  (e).     "Negligence  is  an  omission  to  do  something  Definition 
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(»)  Lomlon,  liriijliton  ,<•  Smth  (oust 
Jl.Co.  V.  Truman.  (KSs:,)  11  App.Cas.45. 
Cp.  Met.  AKi/liim  Bis.  v.  //,//.  (Ksgn  « 
App.  Cas.  HO, 

(i)   Vanghiin   v.    T,if    V,tJe  II.    Co 
(I860)  .5  H.  &  \.  679  ;  ^JoHe.^.  v.  Fcsti,,;.',!, 
H.  (\  (18<i8)  L.  If.  3  Q.  li.  7;i3.     Cp 
Powell  y.  Fall,  (lSf*(i)  ,-,  y.  n.  u.  ,5.,; 

('•)  5    Ed.   VII.   c.    n.     (ThiVa'ct 

COMES  INTO  OPEHATIOX    OX   jAXrvRV 

IST,  luos.) 
{<>)  56   k   57    Vict,  c  61,    and    see 


\VUtiaiii»  V.  Mei-xen  Itorkt  am!  Ua,h,<„r 
Jhmril.  (l-JO.-.)  1  K.  U.  804,  C.  A. 

('■;  There  is  another  fallacy  lurking 
in  the  use  of  the  w.ird  negligence.  A 
mine-owner  is  not  bound  in  working  his 
mine  to  take  care  not  to  damage  his 
neighbour.  If  his  operations  are  re.isou- 
nble  and  proper  m  his  own  interest  he 
is  not  obliged  to  take  precautions  against 
tho  natural  consequence.  It  is  sonit- 
tinies,  however,  said  that  he  is  liable  it- 
he  mines  negligently.    But  negligence 
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INTRODUCTORY. 


JTcgligence  of 
omiMioD. 


Damage 
must  be 
proximate. 


Kegligence  of 
infants  and 
imbeciles. 


Xegligence 
ilcpends  on 
general  view 
of  circum- 
stances. 


which  a  reasonable  man,  guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  aflfairs  would  do,  or 
doing  something  which  a  prudent  and  reasonable  man  would  not 
do  "  (a).  A  mere  omission,  however,  except  where  some  duty  of 
a  public  nature  is  imposed  by  the  law,  or  where  the  functions 
of  some  office  have  to  be  discharged,  is  not  actionable.  It  is  not 
egal  negligence  to  refuse  to  throw  a  rope  to  a  drowning  man,  or 
to  omit  to  warn  a  person  of  an  approaching  vehicle.  An  omis- 
sion is  only  negligent  when  coupled  with  a  precedent  act  out  of 
which  a  responsibility  arises.  The  reasonableness  of  any  con- 
duct mi  t  be  considered  with  reference  to  the  probability  not 
only  of  its  causing  damage  to  others  at  all,  but  further  of  causing 
damage  in  a  particular  way  and  to  a  particular  person. 

It  is  not  enough  to  show  a  negligent  act  and  damage  following. 
The  damage  must  not  be  too  remote  ;  it  must  not  happen  in  a 
way  that  could  not  reasonably  have  been  anticipated,  and  it  must 
happen  to  a  person  whom  the  wrong-doer  might  reasonably  have 
contemplated  as  likely  to  be  affected  by  his  conduct  (jb).  As  the 
essence  of  negligence  is  a  lack  of  reasonableness,  it  would  seem 
that  it  can  never  be  imputed  to  those  who  in  consequence  of 
their  tender  years  or  natural  imbecility  cannot  be  said  to  possess 
reasoning  powers  (c).  This  latter  proposition  must,  however, 
be  taken  with  the  qualification  that  although  a  person  of  unsound 
mi::.!  la  undoubtedly  irresponsible  for  a  tortious  act,  arising 
immediately  out  of,  or  actually  covered  by,  the  mental  derange- 
ment from  which  he  suffers,  it  is  quite  conceivable,  nay  probable, 
that  a  plea  of  monomania  would  be  no  defence  to  an  action  against 
him,  when  the  act  complained  of  could  be  shown  to  the  satisfac- 
tion of  the  Court  to  have  arisen  under  circumstances  evidencing, 
on  the  part  of  the  wrong-doer,  a  normal  appreciation  of  the 
necessary  consequences  of  his  illegal  act. 

In  all  other  cases  it  is  assumed  that  the  party  in  question 
possesses  average  common  sense  and  the  ordinary  experience  of 
life.    But,  though  no  one  is  excused  for  not  knowing  what  every 


here  means  omission  to  mine  properly, 
not  omission  to  take  care  of  his  neigh- 
bour.   See  Ch.  XV. 

Crt)  Per  AUlcrson,  B.,  Blyt/i  v.  Hir- 
ixiHgham    Wateru-orkt    Co.,  (185C)   11 


Ex.  p.  784. 

(ft;  See  Ch.  XV. 

(<-)  Lay  V.  Midland  R.  fi».,  (1874-r.) 
34  L.  T.  N.  S.  30.  See  below,  pp.  46-48. 


NEOLIOENCE. 


p.rt  oTa.  JruS V  r '  """" " '"  "  """"^  "«*  »"  'he 
re(ar„„  ,„  .IHhe  .„  rol  '  •°°'-  ''«"°"'"''»e"  ■"««  Lave 
i.  one  0,  .hose  ^ZZlt^'""""''^'''' '""  ^■■'  ""-"^S' 

™.ri\rr^er  :„r:;:"rr/  ?:--  -  -  -'- 

it.    As  between  persons  ITlT^    .     ''''^  *"^  *^°'«  °"t«'de  -«'»'  'and. 
duties  are  ns.j;:ZZ'''lZV^  ^''''^  ''''''  ^"' 
towards  all  who  come  lawfully  on  the    and    whTr'  '"'  ""*' 
servants,  bare  licensees,  or  in  virtue  of  «^  '  "'  ^"''''■ 

The  respective  duties  towardTth  ll  L  T.  "^^'*  ''  '"'''''''■ 
fully  pointed  out  (.).  Apltffortrurol tnT"  '''''''''' 
omission  which  is  in  itself  negligent  and  u  1'  """"^'  '"*  ""' 

mate  cause  of  damace  to  Z  *  sufficiently  proxi- 

another,  affords  a  cZ^ac^^nT^BuVt^^^T'  ^^'^^^^'^  «^ 
there  is  no  duty  to  take  care  that  ler  ^1    Xt  tL^'hTr 

exce^^forthXt^rotl^^^^^^^^ 

that  which  the  law  expressly  forbSl  ^2^.? "^^     *«^° 
18  no  defence,  when  a  man  has  by  a  nLuaZl'll  ''"'  '' 

done  damage  to  another,  to  say  that  tht Tl     -     ««^°^'««ion 
trespasser  (e).  ^  ""^  P*'^*^  aamaged  was  a 

In  some  cases  of  negligence  the  immediate  cause  of  f  b«  ^ 
complamed  of  is  the  plaintiffs  own  act  asforTnT     ^^'^^""^S'  ^^««"^nt 

efendantnegligentlyputsintohrhaniV^^^^^^^^ 
he.  using  it  in  the  way  contemnUf^^i  •   a     ""^^^erous  thing,  and 

proper.,.    lo  .„„h  IZTtT^oTZ'ut  f  ""7  " 
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(a)  See  Ch.  XV. 

(>)  -Hayn    v.     CuUiford,    (-1879)    4 
C.  P.  D.  182.     As  to   the  <,kn2  ol 
contnbutory  negligence,  see  Ch.  XV 
1    ^'      r/""  '•  ^««'-<'^  (1866)  L.  B 


628     S^  below,  pp.  igg-isg.     ^^^^ 

'•  "arrf,(i850)9C.  B.302 

VV^'if"^^;.'^"'"''  ('812)  10  M.  Ic 
"  •  546.    See  Ch.  XV. 

if)  For  the  limitations  of  the  m-jTim 
»««  Wow,  Ch.  XV.  raaxim. 
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ISTBODUCTOnV. 


Moral 
misconduct. 


Malice. 


therefore  to  estAlilish  a  cause  of  action,  lie  must  bIiow  that  lie  was 
in  ignorance  of  the  risk,  ami  tlint  for  sucli  ignorance  the  defen- 
dant was  responsible  I'V  renson  of  representations  expressly  or 
implieill}  made  that  the  thing  might  be  safely  used.     Tlio  cause 
of  action,  therefore,  is  for  a  misrepresentation,  not  necessarily 
wilfully,  but  negligently  made.     So  the  liability  of  the  possessor 
of  land  to  those  coming  ui»on  it  by  his  invitation  may  be  said  to 
depend  ultimately  upon  an  implied  representation.     As  a  general 
rule,  however,  a  negligent  misrepresentation,  although  acted  upon 
to  the  damage  of  the  person  to  whom  it  was  n)ade,  is  not  ground 
of  action.     Though  the  question  was  at  one  time  regarded  as 
doubtful,  it  is  now  finally  settled  that  in  general  a  misrepresenta- 
tion is  not  actionable  against  the  prson  making  it  unless  it  be 
fraudulent  {<t)  ;  and  to  this  general  rule  the  only  exception  which 
the  law  makes  is  where  the  injury  suffered  by  the  plaintiff  in 
consequence  of  the  misrei)iesentation  is,  as  in  the  cases  above 
referred  to,  a  physical  injury  {h),  although  on  the  other   hand 
an  innocent  misrepresentation  may  go  so  much  to  the  root  of  the 
matter  as  to  avoid  a  right  which  would  otherwise  accrue  to  the 
person  making  it  (c). 

3.  In  certain  cases  the  wrongfulness  of  an  act  is  made  to  depend 
upon  the  existence  of  an  element  of  moral  misconduct.  Such 
moral  misconduct  may  consist  either  (a)  in  doing  the  act  from  an 
improper  motive,  or  (b)  in  the  use  of  improper  means  to  gain  the 
end  which  the  defendant  has  in  view. 

(a)  The  technical  name  usually  given  to  the  various  motive.^ 
which  the  law  dues  not  allow  is  "malice,"  under  which  term  are 
included  many  motives  besides  that  of  spite,  or  a  desire  to  injure 
the  plaintiff.  What  particular  motives  the  law  will  consider 
improper  and  malicious  will  vary  according  to  the  circumstances. 
Under  some  circumstances  it  will  consider  a  particular  motive, 
such  as  that  of  a  desire  to  benefit  oneself  at  another  person'.« 
expense,  as  a  wrong  motive,  while  under  other  circumstances  it 
will  regard  the  same  motive  as  innocent  (d). 


00  Set' below,  Ch.  XVI, 
(A)  See  below,  Ch.  XVI. 
(c)  .^ildoii  V.  'J'lie  yvith-Kantiitt  Silt 
Co.,  Ltd.,  (11(05)  1  Cli.  320.     Li/r  .iml 


IleaWt  Inmiranec  Cv.  v.   Yule,  (1004)  li 
V.  137.  Ct.  of  Soss. 

(.(/)  Ci)iii()iiie  the  ca>e  of   JUoicen    v 
/loll.  (Itisl)  c  Q.  It.  D.  333,  with  Moyul 


MALICK. 
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In  cases  in  which  the  respective  liohfM  «#  ♦!.      ... 
defendant  conHict  the  law  Im    1  ^'  ''''*'"*'''  '^"'^  Maiioeinca^ 

the  condition  oTh  1  ^  the  plaintiff's  detriment  subject  to 

the  latter   Is  if  he  dT""!;"?  ''  '"  '  P"^^"*^"'"  P^P--     In 
that  of  tuimn'    U         '"^'"*  "'=*''  '^^"^  •'"^  •"^"ve  other  than 

him.  the  lal "    fhl^  ^^^^   T^t"'  ^'^  P"^"^««  ^^  «'-" 
The  most  fami  arexamrof        't^*^  •^''"•^"'»^'«- 

in  thatof  publishiLdeZ!.^   '  "'^*  "'''"  '°'*  *  «P«'"'«'  P^'-Po^e 

/-■  wrongful.     If  he Zr  o  foMh''"'  ''  ^•'  ''^  •''^*  '«  ^'^""^ 
information  which  it  fs  r^^ht  thlt  C    ,  ''"mT  ''  «"'"«  ^^  ^^'"^ 
but  if  his  -.unication'il  ml'-Jirnw:;';"^^^^^^^^^^ 
giving  information  to  C  but  fmn,  -J        "'*  P'""?^^^  »' 

acting  under  the  privLg;  and  hTconT/-'^  "°*'^^' '^^  '«  "°* 
if  one  man  sets  tL  crimLTlaw  n  "li  "  '*^'""'''^"  ^«'^^"' 
protected  against  the  consul:  oT  o'V'""'  "'^"''"'^^  " 
acted  without  sufficient  cause  ibis  mot.  ^^'  '''"  *^°"«^^  ^« 
ends  of  justice.     So.  it  is  a lod "l  """'  '"  ^^'"^"'^  ^'^^ 

title,  and  other  actio.  ofVe  ^n    rreraurdl  tf  °' 
seekmg  to  protect  some  interest  of  his  own  '^''"*  ^^' 

Another  class  of  cases  in  which  the  nriaf^L     « 
is  an  ingredient  of  liability  consis^of  .f  u  •  "^'""^  "'^"^^  "«"^-«  P- 

persuades  another  to  corn'mTrb  el  H^hr  ^' ^ "  ^^^^^^  =-" 
third.     In  Bouen  v   Halnn^    *.     ?,  '  ''°°*''*'''  '^i'h   a  «'■>"•«='• 

persontobreakhi  conttJ  f'ex  1  "'"'  "'"^^^  ^^^^er 
plaintiff  in  order  that  h  mth  ente  7  """"''  ""'^^^  ^^*^  ^^^ 
The  latter-s  conduct  was  h  M  to  b A  .  ''T  °'  *^^  '^'^^'^^t. 
that  it  was  done  4h  an  miner  T'\"^°"  *'«  «^°"°<^ 
himself  at  the  expense  othrS  It  ^  T  °'  '^"^^"°« 
the  Court  that  "  merely  to  n«r«r/  '  ^^^'^  •'°°"«<^«d  by 

tract  '•  without  any  such  ZroT      t  ^'''''  *°  '^«^^  ^"  ^^^ 

As  a  general  r^l^Vwr  r  ^ ^^^^^^^ 
and  not  the  reason  why  it  was  done.    Thri;^:^^ Ltl 


(«)(lS81)6g.B.D.333.     This  ease 
C.T. 


SIT?  ;?/'r  ?""-"• 
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INinoDUCTORY. 


Motire  in  um 
of  l«od 


the  South  Wahs  Miner*'  Fcdf  ration  v.  Olamorfian  Coal  Co.,  Ltd.  («), 
it  was  held  that  the  conduct  of  a  i>erHon,  or  combination  of 
persona,  in  good  faith  advising  others  to  break  their  contractual 
obligations  with  third  parties  affords  a  ground  for  action,  even 
thoagh  the  advice  be  lionest,  and  free  from  evidence  of  malicious 
intentions. 

Again,  it  has  been  held  that  in  the  use  which  an  owner  makes 
of  his  land  his  motive  is  immaterial.  In  Simmom  v.  Lilly»ton,'  (b), 
certain  timber  of  the  plaintiff's  had  become  imbedded  in  the  soil 
of  the  defendant,  who  caused  a  saw-pit  to  be  dug  on  the  spot, 
and  the  workmen  employed  cut  the  timber.  In  an  action  for 
conversion  of  the  timber  the  defendant  justified  the  cutting 
as  necessary  for  making  the  saw-pit  and  the  beneficial  and 
profitable  use  of  his  land.  It  was  left  to  the  jury  to  say  wliether 
the  defendant  had  simply  dug  a  hole  in  order  to  have  a  pretext 
for  cutting  the  timber,  or  really  and  homi  fide  had  an  intention 
of  making  a  saw-pit.  This  dirp'tion  was  held  wrong  because 
the  defendant  had  a  right  to  make  a  hole  in  bis  ground  if  he 
pleased ;  and  neither  his  intention  to  use  it  as  a  saw-pit,  nor  his 
good  faith,  could  be  enquired  into. 

In  Corporation  oj  Bradford  v.  Picklet  (c)  it  was  held  by  the 
House  of  Lords  that  a  landowner  has  an  absolute  right  to  inter- 
cept on  his  own  land  underground  percolating  water  and  prevent 
it  from  reaching  the  land  of  his  neighbour,  even  though  his 
motive  in  so  doing  be  not  to  benefit  himself  but  to  injure  his 
neighbour.  "  No  use  of  property,"  said  Lord  Watson,  "  which 
would  be  legal  if  due  to  a  proper  motive,  can  become  illegal 
because  it  is  prompted  by  a  motive  which  is  improper  or  even 
malicious  "  {d).  In  the  earlier  case  of  Crompton  v.  Lea  {e)  it  was 
alleged  in  substance  that  the  defendant  was  proposing  to  work 
in  such  a  manner  as  to  let  water  into  the  plaintiff's  mine,  and 


(rt)  (1905)  A.  C.  239. 

(*)  (18r.3)  8  Exch.  431. 

(c)  (1895)  A.  C.  387. 

(rf)  Corporationof  Bmdford^.PiclUe*, 
at  p.  .'■.98.  In  the  Roman  Law  such 
interception  of  underground  water  was 
held  to  be  actionable  if  done  maliciously. 
Marcellus  scrihit  cum  to  qui  "in  suo 
fodiena  vicini  fontem  avertit  nihil  posse 


agi  nee  de  dolo  actionem  ;  et  sane  non 
debere  habere  si  non  animo  vicino 
nocendi  ge<l  suum  agrum  meliorem 
faciendi  id  fecit  (Dig.  29,  §  3).  But  Lord 
Wensleydale  had  already  in  Chatemore 
V.  Richards,  (18.J9)  7  H.  L.  C.  p.  387, 
denied  that  such  a  doctrine  found  any 
place  in  our  law. 
(«)  (1874)  L.  R.  19  Eq.  113. 


MAUCK. 


hat  the  operation  could  not  benefit  the  plaintiff,  and  wa8  not 
for  any  proper  purpo.e,  and  it  wa.  decid/  murrer  thara 

riKht  to  an  injunction  was  shown      But  n,      7 

.«».  .0 ...  „„.  „„  .„,  ,„.„  j„r J;  :;;„  -r^-it 

,,        .  I'loperiy  is  independent  of  motive,  it  mav  b«  Umf  '"•»«ri*i  in 

t'ZT """""'" .'"  "■" '»" "' """» el.  J„Tlu."«  °"^"- 
.-  „p„„  L  ^IZ'TZ.ZZtT'T'"''" 

.nee  .0  th.t  „t  which  he  compLtaV    O^n      '  ''"  *°"°^- 

the  burning  ol  w«,d.    .Zfli        .       °"""""»  »'  '««  kind 

orm.Uei„„.,y,.h„.,h  no.  iC^e"  Wnd  f  h'"™  "'"'""'^ 
been  held  .ha.  noieee,  ,nch  ..  thT.   *'.  ««0'dingly 

men.,  which  .re  no.  restrmi  ' """^  '  ""»"'"  '■""">- 

^.Hce,  wi„  ^  re.i^X'^ir^.'i  r,;;r  r-^"-'  r 

of  Iheee  c.»ee  seems  to  be,  no.  lh«.  T  ^'"'""'''' 

.n.on„. »  .  „^^,.  i„  „;  ."CeVlrrLtT  •■'°' 
nuisance  of  a  kind  which  mn«f  i«      !  "^**  ^*  "  » 

l^eing  reciprocal  in  ils  harder  Irj''^-  ^'^^ -"-- 
bearance  (c).  But  it  mn^TrLT,.  ""'^  ^'*^  '""*"'^'  '°r- 
«ince  the  decision  irTZ^Z'T^I^ffj'^l^l 

principle  can  any  longer  be  regarded  as  gotdllw  *'"' 

"An  act  which  does  not  amount  to  ^ }7  .    '■ 

actionable  because  it  is  done  with  a  Lh     f   '"^"'^  """""^  *^«  "'"-^^o" 
«o  such  thing  as  an  action  fll'ie'lr        ^'^^     "^'"^  '«  -"''"■ 
a  distress  or  execution  for  rrntrfor  "  f  T"'  ''"^^  "'^'^^ 
remains  unsatisfied  (.)     If  the  1  .  ^  ^'"'"*  ^'^^  ""^^'^ 

ie).    If  the  seizure  is  legal  there  is  no  cause 
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(«)  Ar  Bramwell,   B.,   Bam/ord  v 
Xaughan    WiUian,,.     J.,    //Lw.;'v 


W  Per  Bramwell,  B.,  (i860)  3  B.  i  s 

V.  Jianubotluim,  (1798)  7  T.  K  C54 

WAS  to  a  malicious  levy  of  exnnu- 
-aror  the  whole  of  a  judgment  debt 
2—2 


so 


INTRODUCTORY. 


of  action  at  nil ;  if  it  is  illegal  the  form  of  action  is  trespass.    In 
either  case  the  allegation  of  malice  is  immaterial.    In  Lucas  v. 
Nockells  (a)  the  plaintiff  was  a  shipowner  and  the  defendants  the 
consignees  of  the  cargo.    A  dispute  having  arisen  as  to  the  pay- 
ment of  freight,  the  defendants  took  out  execution  on  a  judgment 
which  they  had  against  the  consignor,  went  on  board  the  plain- 
tiff's vessel  with  a  sheriff's  officer  and  a  warrant,  forcibly  removed 
the  cargo,  and  afterwards  sold  it  by  auction,  having  made  affidavit 
at  the  custom  house  that  they  landed  it  as  importers.    Lord 
Tenterden  left  it  to  the  jury  to  say  whether  the  goods  were  bond 
fide  taken  under  the  execution,  or  whether  it  was  resorted  to  as  a 
colourable  pretext  to  enable  the  defendants  to  get  the  cargo  without 
paying  freight.    The  jury  having  found  for  the  plaintiff,  the  direc- 
tion was  upheld  both  in  the  Exchequer  Chamber  and  the  House 
of  Lords.    It  was  conceded,  however,  that  if  the  execution  had 
been  regularly  carried  out  tc  the  end,  the  motives  of  the  defen- 
dants could  not  have  been  enquired  into,  and  the  case  must  l)e 
considered  an  illustration  of  the  doctrine  of  trespass  ab  initio.    If 
a  man  having  begun  to  act  under  an  authority  given  by  the  law 
afterwards  departs  from  it,  he  is  considered  as  having  been  wrong 
throughout.    "  If  a  man  has  done  what  he  is  justified  in  doing 
and  no  more,  the  law  in  many  cases  will  not  permit  his  motives 
to  be  enquired  into ;  as,  if  he  has  a  right  to  prosecute  for  a  crime 
or  to  arrest  for  a  debt,  there  can  be  no  enquiry  with  what  motives 
these  acts  are  done  :  but  if  he  does  more  than,  as  a  prosecutor  or 
creditor,  he  has  a  right  to  do,  he  will  not  be  justified,  and  it 
becomes  proper  to  enquire  whether  the  prosecution  and  arresting 
were  not  mere  pretences  "  (i). 

In  Oakes  v.  U\md  (o)  the  plaintiff  had  behaved  in  a  disorderly 
manner  in  the  defendant's  public-house,  and  he  had  thereupon 
forcibly  ejected  her.  She  brought  an  action  for  assault,  and  the 
question  was  discussed  but  not  decided  whether  it  was  open  to  the 
plaintiff  to  prove  that  though  it  was  justifiable  to  expel  her,  the 
defendant  bad  really  acted  in  mere  spite  and  ill-will.    Parke,  B., 


after  a    |)art    haa   been    latigflLil.   aeo 
below,  (^h.  XIX.  ;  ami  nee  Jliiirr  nnd 
Wi/f  T.    W'.thi  and  Others,  (I!»04)   1 
K.  11.  743. 
(a)  (1828-33)  4  Ding.  729;  10  Bing. 


157. 

(A)  Per  Best,  J.,  (1828)  4    Biug.  p. 
744. 

(<•)  (1837)  2  M.  i  W.  791. 
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said  («).  ••  The  whole  difficulty  arises  from  the  decision  in  Lmas  v 
^ockelh.  If  it  were  not  for  that  case  I  should  have  no  difficulty 
I  should  have  thought  that  if  the  defendant  had  a  justifiable  cause 
for  turning  the  party  out  the  motive  was  wholly  immaterial  •  even 
though  he  did  it  in  pursuance  of  an  old  grudge  it  made  no  difference 
so  long  as  he  did  no  more  than  was  necessary  to  turn  her  out  " 

(b)  The  second  of  the  two  kinds  of  moral  misconduct  above  men-  imp«.priet, 
tione<l  as  being  material  to  liability,  consists  in  the  use  of  unfair  "'  ?^  ^ 
or  improper  means  to  gain  a  particular  end.    In  certain  cases,  if 
one  person  makes  use  of  either  force  or  fraud  to  gain  a  benefit  at 
the  expense  of  another,  this  conduct  will  be  actionable,  though 
he  gaming  of  the  same  benefit  by  other  means  might  be  perfectly 

larly  material  in  the  various  classes  of  cases  which  may  be  grouped 
under  the  head  of  "  competition."  ^ 

fesL'"'  ^"n'  """'^^-  "^'''  ^"  "^^  '""^'^^g  «"  ^'  *»y  tr^e.  Pro- 
fession, (      alhng.  or  m  the  acquisition  or  disposal  of  prooertv 

We  must  ail  take  our  chance  of  the  intentional  compeUtTn  oi 
others.    But  every  muu  has  a  right  to  a  fair  chance.  and7f  force  o 
fraud  IS  employed  to  seduce  or  deter  those  who  wiuld  ot  Wise 
have  had  dealings  with  him  (i)  or  given  him  employment  the  r  gh 
mnva  ed  (.).    '' When  a  violent  or  malicious  act  is  done  to  a  rn'r^ 
0^  upa  ion.  profession,  or  way  of  getting  a  livelihood,  the'ean 
action  hes  in  all  cases.  ...  One  schoolmaster  sets  up  a  new 
schoo  to  Uie  damage  of  an  ancient  school,  and  thereby  the  scholar! 
are  allured  from  the  old  school  to  come  to  his  new     The  Ltion 

tz :::'''' "r:"^-  ^"' ^-p^- ^^- Hickenngm sro i 

Zl      .r  '       ^''  '""'  """^  '"«^^"  "^«  b«3'B  from  going  to 
schoo  and  their  parents  would  not  let  them  go  thither  •  sure  that 

schoomastermighthavean  action  fortheloss^fhisilZ-tr 
Accordingly,  where  the  captain  of  a  trading  vessel  on  the  coast  oi 
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L'nfair  com- 
petition. 


(«)  p.    :!M.     He   lm.l   .listened    iu 
txriif  V.   .\Wkflh. 
(*)  The  rulo   lai.l  ,Iown  in   Trc,,,  y 

i^«./.(189.i)A.C.7,tl,„,  .hevomiorof 
the  g.KKlwill  of  a  bui.i,K,s  mny  not 
^lieit  any  |^.ns.,n.  who  wa.  «  customer 
Of  the  old  biwiness  prior  to  the  wile  to 
cont.m.o  to  deal  with  the  ven.lor.  or  not 
to  Uoal  with  the  pureJuwer,  ia  of  univer- 


sal   application:    r»W   Jtnu.,  Ij,]    y 

i»w«^^/,  (iwu)  1  Oh.  iw.-,.  ■    ■ 

W  ••  What  i.s  the  definition  of  a  ■  fair 
con.,K.tition'.'  What  i.  unfair  that  is 
neither  forcible  nor  fraudulent  •  •  ,^r 
1-or.I  Bramwell.  {lH>.t2)  A.  f  p   47 

CO  J^r  I^nl  Holt,  f..l..  A^hle  y. 
UakenHgUl,  (1705)  il  Ka«t,  p.  oT.\  (n 
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Fair  compe- 
tition. 


Africa  fired  guns  to  frighten  the  natives  from  resorting  to  a  rival 
ship,  it  was  held  that  an  action  lay  (a).  So  it  is  actionable  if  an 
omnibus  proprietor,  with  the  view  of  preventing  his  rival  from 
having  a  fair  chance  of  attracting  customers  to  his  omnibuses, 
habitually  places  his  own  omnibuses  so  close  behind  those  of  his 
rival  that  the  doors  of  the  latter  are  unable  to  be  opened  and  the 
access  of  the  passengers  thereto  is  forcibly  obstructed  (b). 

Just  as  a  trader  has  no  vested  right  in  the  customers  who  resort 
to  his  shop,  so  a  landowner  has  no  absolute  right  in  the  game 
that  resorts  to  his  land.    But  the  law  will  afford  the  same  pro- 
tection in  the  one  case  that  it  does  in  the  other.   It  will  not  allow 
other  persons  to  employ  forcible  means  to  scare  away  the  game 
from  the  plaintiff's  land  or  prevent  it  resorting  there.     Thus,  a 
person  is  not  justified  in  firing  guns  or  exploding  rockets  in  the 
immediate  neighbourhood  of  the  plaintiff's  decoy  pond  or  grouse- 
moor  with  the  object  of  frightening  the  ducks  or  game  from  off 
the  plaintiff's  land  on  to  his  own  land  in  order  that  he  may  have 
an  opportunity  of  shooting  them  there  (c).  In  Youm,  v.  Hichent  (d) 
the  plaintiff  had  partially  enclosed  in  a  sein  net  a  large  number 
of  fish  in  the  sea,  the  opening  between  the  end  of  the  net  being 
about  seven  fathoms,  which  he  was  about  to  close  with  a  stop  net, 
when  the  defendant  rowed  up  to  the  opening  and  disturbed  the 
fish  and  prevented  their  capture.    The  plaintiff  brought  trespass. 
It  was  held  the  plaintiff  could  not  recover  in  that  form  of  action, 
not  having  sufficiently  reduced  the  fish  into  possession.    Had 
he  sued  in  case  for  disturbance  there  would  seem  to  have  been 
sufficient  use  of  force  to  have  supported  the  action. 

In  all  these  cases,  however,  if,  as  is  almost  invariably  the 
case,  the  defendant's  motive  be  to  benefit  himself  and  not  to 
injure  the  plaintiff,  it  is  the  use  of  the  improper  means  for 
gaining  his  object  that  alone  makes  the  damage  to  the  plaintiff 
actionable. 

The  defendant's  conduct  in  such  cases  is  sometimes  said  to  be 
malicious,  but  the  use  of  the  term  "malice"  in  that  context 

rfn  /^  ,     .  '"«    V.    Tayh,;  (1H<«0   II    Ea.t.   :.n  ; 

»w  IK  (18510  -  C.  B.  N.  8.  2i).  (^  (,844)  g  Q.  B.  606. 
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can  only  create  confusion  (a).  If  with  the  same  motive,  that  of 
benefitmg  himself  at  the  plaintiff's  expense,  he  had  prSucei 
prec.se  y  the  same  damage  by  other  means  not  involv  ^the 
use  o  force  or  fraud,  the  plaintiff  would  have  had  no  ground  of 
complaint  (.).  Thus  the  setting  up  of  a  rival  shop  o  s^hoo 
jUh  the  express  object  of  enticing  the  plaintiff's  custom  s  or 
rtai?  "7"  ""'  «""'^'  ''  •^°"-'  »-  »  the  making  of  a 

differen  "''''''  '"  *^^  ^^^^^  consequences  of  the 

t^J^^^^f^  r'-'l  *^«  --  --t  is  wen 
frJcrhf..  ^  *"«<">«  V.  Peat(d),  where  to  a  declaration  for 

fiightening  grouse  off  the  plaintiff's  land  by  exploding  r^kets 

land";  itTeor     ;S^^^^^^^^ 

complained  of  were  mer^  donTf     1  ''™'  '"^  *^"'  *^«  ^^*^ 
the  birds     nn  I  u  °'  *^^  ?""■?«««  of  recovering 

tlie  birds.     On  demurrer  the  plea  was  held  bad.     But  thourrh  if 
was  unnecessary  to  decide  the  point  Bramwel    if  ^. 

■t  («).  Oneflsherman  cannot  complain  it  he  i.  fruslrated  i„ 
h«  e,pec.a..on  of  a  catch  ol  «.h  by  the  anticipation  o  anoltt/," 
though  ,t  would  ha  other,vi,e  il  force  «ore  usci     o!.  ,1  , 

1...U  out  of  .ho  trade  and  securing  a  monody  for  him,ell.    And 


(")  The  term  "  malice  "  is  also  gome- 
t..Me»  U8t-,1  in  a  hijrhly  nrtiricial  sense  in 
connection  wiih  the  subject  of  libel,  if 
a  ue»-8|m,K..r  etlitor  publishes  in  his 
P«|H!r  a  letter  which  he  ha.,  ..cglectcl 
o  read  before  sen.lin^  to  pa-^s,  an.l  it 
turns  out  to  be  .iefamatory.  he  is  liable. 
•I.,  his  act  m  publishing  it  is  sni.l  to  be 
n.;.hc.ous:  though  it  is  obvious  that  his 
mmd  was  purely  ..egative  a.  to  motive 


the  publication  having  been  the  result 
of  meie  imulvertencc. 

J']  f"".,""'*-  '^'•J-'   nr«'5)  n   East, 
6<3(n.);  lear-Mook,  U  Heu.  IV  47 

('0  (IHtM)3H.JiC.644. 
W  I'.  «.">u. 
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(/)  .Vcr*-fl*  wJeacot'ke,  (1848)  U  Q.  B. 
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equally  may  a  number  of  traders  combine  to  produce  a  similar 
result  by  similar  {)eaceable  means.     In  MofiiU  Steamship  Co.  v. 
McGref/or,   Goii    ,£•  Co.  (a),   the  defendants   were  a  so-called 
"  conference  "  of  shipowners.     They  traded  to  certain  ports  and 
acted  on  a  common  system  of  rules  for  the  regulation  of  freights 
with  the  object  of  keeping  the  trade  of  the  ports  in  their  own 
hands.     The  plaintiffs  traded  to  the  same  ports  independently. 
The  defendants  systematically  underbid  them,  and  used  pressure 
to  prevent  shippers  giving  them  cargoes,  with  the  direct  object 
of  driving  them  out  of  the  trade.     The  plaintiffs  in  consequence 
lost  business.     It  was  held  by  the  House  of  Lords  that  as  the 
acts  of  the  defendants  had  been  done  with  the  lawful  object  of 
protecting  their  own  trade,  and  as  they  had  not  employed  any 
unlawful  means  or  been  act-tated  by  motives  of  spite  towards 
the  plaintiffs,  tlv  plaintiffs  had  no  cause  of  action.     The  case 
was  merely  an  instance  of  the  ordinary  expedient  of  commercial 
men  "  of  sowing  one  year  a  crop  of  apparently  unfruitful  prices, 
in  order  by  driving  competition  away  to  reap  a  fuller  harvest  of 
profit  in  the  future  "  (l>).    But  where  the  combination  of  parties 
for  the  attainment  of  a  particular  end,  in  itself  not  illegal,  is 
clearly  antagoiiiatic  to  the  existing  legal  right  of  a  third  person, 
to  whom  one  of  the  parties  combining  is  under  a  contractual 
obligation,  the  interests  of  the  combination  must  not  clash  with 
the  existing  legal  riglit  of  the  individual ;  and  in  the  event  of  a 
breach  of  such  right,  the  aggrieved  person  is  entitled  to  damages. 
Thus,  H  has   l)een   held  that  the  existence  of  an  agreement 
between  an  euiployer  of  labour  and  a  trade  union,  to  obey  the 
union  rules,  is  no  justification,  in  an  action   by  a  workman 
against  the  union,  for  the  latter  calling  out   tlie  employer's 


I 


I 


('/)  (1892)  A.  C.  2.-.. 

(A)  J'rr  Bowiii.  I,..|..  in  the  Court  of 
ApfieaL  23  Q.  II.  |i.  p.  ,;\o.  It  will  bo 
ob8crve<l  that  in  this  euM;  the  vory  same 
motive  which  in  Jlnwfii  v.  J/u'll  (see 
above,  p.  17)  was  hekl  to  Ix;  iiialioious 
and  actionable,  namely,  a  desire  on  the 
part  of  the  defendant  to  bonetit  himself 
at  the  plaintiT^  eX|K;n«e.  was  held  to 
be  non-maIici<iu»  ami  iimcicent.  The 
difference  between  the  two  cases  lies  in 


the  difference  of  the  circumstances.  In 
the  former,  the  defendant  interfere.1 
with  the  iicrformanee  of  an  existing 
contract,  the  right  to  have  which  i^r- 
formctl  may  be  regarded  as  au  absolute 
rijfht  of  |.r«|>erty.  In  the  latttT  the  .le- 
fen.lant  only  interfered  with  the  plain- 
tiffs  chance  of  makini;  b'.-neHcial  con- 
tracts in  the  future.  (But  see  the  next 
cases.) 


^X  "A' 
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,om    commute  at  a,r,ai„  .,ade  „„io„,  con^ecW  ^tt    ho 
b».M,„g  trade,  being  desirous  ot  securing  that  a  certl^u  fil 

LSt       °'t  """^  "'°  "■"'  ■"  "-e  unions,  re    Id  i," 

s:t.\r.r"h7';is":r:!'t'°r ''™ "-'"  '*- 
r.rL-o£xt-^"- 

as  the  latter  head  of  til    H  ■^™  '''"'°°"-  «>  bf 

.hat  case  ,r„.;t^'rirc:  i'  uT""'  '"  *'""«""^ 

•or  the  ohieo.  o,  tife  ^^<:::!z^z^::iZZ;^s^' 

an  end  in  itself  hnf  nni,r  f«      *  ^         ^  plaintiff  as 

sseure  a  >^«^^:::::vz::;zz:!::jrzr''  i 

anv  force  or  fian^      tu  ^^^  '"^'^e  use  of 

^.uip  repairers.     The  defendants,  who  were  resoectivfilv  fKn  «u  • 

nevertheless  .^^ff^'"'*  ^*^«/hu-d.     In  sp.te  of  this  verdict  it  was. 

(1)  Ufiid     V.      FrieMdlu      v..»-  .  >. 

lun.1.  and  HV,/,,,  (,9„2)"2  KB   -3/  ^^  ^'^'*'^  -  "^^  "•  2'- 

(*J  (1S93)  1  y.  B.  715.      ■     ■  '    -  (■;)  ■^-    I'-    'Kh   nom.   Allen  v.  /7««f. 


^'s^.;;!-'^ 
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Fenoul 
ipite. 


Cotupinoy. 


however  malicious  and  bad  his  ulterior  motives  might  be,  and 
consequently  that  he  was  entitled  to  judgment.  It  should,  how- 
ever, always  be  remembered  that  the  adoption  of  intimidation,  or 
other  violent  methods,  for  the  attainment  of  an  ulterior  end,  not 
in  itself  illegal,  is  an  offence  at  common  law  (a). 

In  Mogul  Steamihip  Co.  v.  McGrepor,  Gow  d-  Co.,  the  defen- 
dants' motive  was  to  benefit  themselves,  and  not  to  injure  the 
plaintiffs  except  incidentally  and  as  a  means  to  that  end,  and 
such  a  motive  as  between  trade  competitors  was  there  held  to  be 
a  perfecly  innocent  motive.    All  the  Lords,  however,  were  care- 
ful to  point  out  that  the  defendants  had  not  been  actuated  by 
malice  in  the  popular  sense  of  the  term,  thereby  suggesting  that 
if  they  had  been  so,  they  would  have  been  liable,  notwithstanding 
that  they  made  use  of  neither  force  nor  fraud  to  secure  their 
object.     The  use  of  unfair  means  is  material  onlv  where  the 
defendants'  motive  is  innocent.    The  defendants  in  that  case 
were  a  combination  of  persons,  and  not  an  individual,  and  it 
may  be  that  the  majority  of  the  Lords,  when  making  that 
suggestion,  intended  it  to  be  understood  as  applicable  only  to  a 
case  similar  to  that  before  them,  namely,  one  in  which  the 
damage  is  caused  by  several  persons  acting  in  concert.     Indeed, 
Lord  Halsbury  there  conceded  that  "  there  are  many  thingi 
which  might  be  perfectly  lawfully  done  by  an  individual  which 
when  done  by  a  number  of  persons  become  unlawful" (i),  and 
expressed  an  opinion  that  a  combination  to  insult  and  annoy  a 
person  wonld  be  an  indictable  conspiracy.    And  Lord  Bramwell, 
who  took  the  same  view,  explained  it  by  saying  that  "  a  man  may 
encounter  the  acts  of  a  single  iwson,  yet  not  be  fairly  matched 
against  several "  (c). 

But  as  to  whether  an  action  will  lie  against  several  conspirators 
for  an  act  done  by  them  in  concert,  which  would  not  be  action- 
able if  done  by  one  alone,  there  does  not  appear  to  be  any  express 
authority  to  show.  The  case  of  Greoovy  v.  Duke ofBrumnirk  (d), 
mdeed,  appears  to  have  been  sometimes  regarded  as  sugrresting 
that  such  an  action  will  lie.    But  there  the  question  did  not 


(")  Lyimi  4-  .S.«*  V.  WHkiH».  (ISiifi) 

1  fh.  «n.  f.A. :  s.r  (i«!tii)  1  ni.2.v. ; 

nnil  sec  Churmu-li  v.  Cnhrt.  (\W.>)  2  Ch. 
.'»••>:   ^yalterl\■.  r,Vf,  «,  (I8U»)  2  Cli.  61tr,! 


(A)  (189.-.)  2  Q.  B.  |).  38. 

('••>  p.  4.-.. 

('/)  U»<3)CM.t0.953. 
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arise  In  that  case  the  detendants  conspired  to  injure  th« 
Plamt.ff  as  an  actor,  and  hired  other  persoL  to  join  S  thL 
.n  hissing  h.m.  and  in  pursuance  of  such  conspiracy  they  hsZ 
h.m  oflf  the  stage.  Tindal.  C.J..  directed  the  jury  that  if  t^e 
conspiracy  was  proved  the  defendants  were  liable.  But 
Coltman  J.  when  subsequently  delivering  the  judgment  of  the 
Court,  pointed  out.  the  conspiracy  there  was  only  niatedal 
evidence  of    malice  («).    For  it  is  actionable  slander    i„    a„ 

just  fiable  unless  honest.     The  difficulty  in  the  wav  of  holdinf 
an  individual  liable  to  an  action  in  suc'h  a  case  Is  that  in    he 
absence  of  proof  of  conspiracy  (.).  it  is  very  difficult  to  ;^;;  t^a 
he  acted  from  a  wrong  motive. 
On  the  other  hand.  Lord  Field,  in  Mo.,ul  St.nnship  Co.  y 

hat    ^here  a  malicious  act  is  done  to  a  man's  occupation 
tliere  an  action  les  in  all  casps  ••  (.h  o„  i  i  "l'»"on  .  .  . 

Ar-fa  n*  fi,.  ^  *    J     .  ^  ^'  ""*^  ^^®  Suggested  that  the 

act    of  the  defendants  in  the  case  before  him  would,  if  done 
malicionsly  ,n  the  popular  sense  of  the  term,  have  equally  be" 
actionable  if  done  by  an  individual.     In  Flood  v  Ja.L„ 7,  h 
motive  of  the  defendant  appeared  to  have  been  ^^    I^L^^^^^^ 
punish  teplaintifr  for  past  conduct,  and  upon  thai  groL, 

su  pon^d     BuTa^  'r'\'''\^^^^  -ight  perhaps  have  been 
supported.    But.  as  above  stated,  the  Court  did  not  go  upon 

iTotnefi^^^^ ";:  •"  '"""^"^"  '^*"««° "'« "-'- 'f : 

desire  to  benefit  oneself  at  another's  expense,  and  that  of  a  desire 
to  cause  injury  to  another  as  an  end  in  itself     In    h« t 

•r  inhth'r" " '''"'" ''' '  --^^  *^-  Xh 

an  act  which  does  not  amount  to  a  le-al  iniurv  oann^f  i 


r 


(")  Jhi,t.,   p.  959.    The  decision  on 
the  sufficiency  of  the  |)lea<lings  in  that 

cane  ((l,S<3)«M.iG.  20.-,)  merely  came 
t"  tins,  that  in  an  action  for  c.tmi.irai'y 
a  I'len  justifying  one  of  the  overt  acts 
eaying  the  othem  unanswere.!.  is  ba<)' 
It  <ii.l  not  decide  that  a  juntification  of 
nil  the  overt  acts  would  not  have  been 
"  P^l  answer  to  the  conspiracy. 
('')  In    an    action    for    consi.imcy 


especially  if  i,  be  for  framlulcnt  mis- 
represcitation,  a  plaintiff  i,,  entitled  to 
full  discovery  by  tlie  defendants  (//„»;. 
'.'«  «W   Of/,rr>  V.  //.,Mer  Jir,,..  ,<•  r., 
(m4)\  K.  It.  784.  r.  A.). 

(•■)  (I'*!'2)A.  ('.  p.  .-il. 

('/)  A;-I,I,-   v.  JIivkrnH,jH!,   (17o.>-»  11 
fcast.  p.  573  (n.).  '' 

('•)  (189.-.)  2  y.  B.  21 

(/}  (i!ft>i)  A.  C.  49.-,  (Ire, 
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of  public 
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Obstruction 
of  highway. 


INTRODUCTOBT. 

"a  conspiracy  to  injure,  resulting  in  damage,"  does  give  rise 
to  a  civil  liability,  when  the  purpose  of  the  combination  was 
"  to  injure  the  plaintiff  in  his  trade,  as  distinguished  from  the 
intention  of  legitimately  advancing  its  own  interests  "  (a) ;  the 
ground  of  the  decision  apparently  being  that  a  conspiracy  to 
injure,  apart  from  the  motive  of  personal  aggrandisement,  raises 
a  presumption  of  actionable  malice  against  the  conspirators. 

There  are  a  variety  of  cases  in  which  the  gist  of  the  action  lies 
in  an  intent  to  defraud.    In  any  action  founded  on  a  misrepre- 
sentation made  by  the  defendant  to  the  plaintiff,  which  the  latter 
is  intended  to  act  upon,  and  does  act  upon  to  his  damage,  it  is 
essential  to  show  that  the  misrepresentation  was  fraudulently 
made.    As  above  pointed  out,  if  one  person  fraudulently  misleads 
others  into  a  belief  of  facts  contrary  to  the  truth,  with  the  object 
of  inducing  such  persons  to  withdraw  their  custom  from  the 
plaintiff,  who  suffers  damage  in  consequence,  the  plaintiff  will 
have  a  cause  of  action.    It  is  actionable  to  sell  goods  on  a 
market  day  just  outside  the  limits  of  the  market  with  the  object 
of  defrauding  the  lord  of  the  market  of  bis  toll  (6). 

An  infringement  of  a  right  which  exists  for  the  benefit  of  the 
community  generally  is  the  subject  not  of  an  a(  on  but  of  an 
indictment  (t).  But  if  out  of  the  public  injury  some  particular 
damage  to  an  individual  flows,  this  is  a  private  wrong,  and  the 
party  aggrieved  may  sue.  The  common  application  of  this 
principle  takes  place  where  some  person  suffers  a  damage  pecu- 
liar to  himself,  by  reason  of  an  obstruction  or  other  nuisance 
to  a  highway.  Mere  delay  and  inconvenience  is  not  a  particular 
damage,  for  that  is  shared  with  all  those  who  use  the  highway. 
The  plaintiff  must  prove  that  >ii8  person  or  property  were  injured, 
or  that  he  was  put  to  some  exjiense  (</).     Mere  loss  of  custom  by 


(rt)  SterfDmm  v.  yewnham,  (1853)  13 
C.  B.  28.->,  at  p.  2<J7. 

('»)  Frau.l  need  not,  however,  be 
prove<l  1,-  ,rder  to  support  an  action  for 
disturlmuce  of  market  (  nUrof  t.  Steel, 
(1»(M)  1  Ch.  2la,  C.  A.). 

('•')  An  iniormation  for  an  offence 
umler  sect.  «0  (.-.87)  of  the  3Ietro|K)litan 
Police  Act.  18»9,  may  be  laid  by  an 
inspector  of  streets  as  agent  for  and  on 


behalf  of  a  Borough  Council,  Allman  v. 
IlardcmtU,  (1904)  89  L.  T.  553. 

(rf)  WiKterbottom  v.  Urd  Derby, 
(1867)  L.  U.  2  Ex.  31ti  ;  JieiyamU  v. 
Storr,  (1874)  L.  K.  9  C.  V.  400  ;  as  to 
what  causes  nn  obstruction,  in  respect 
of  which  action  will  lie,  sec  JJmhh  v. 
//..;/,  (1904)  73  L.  J.  K.  B.  341  ;  jr,«;<. 
biirroic  v.  Loiuitm  JuiiU  Stock  Hank, 
(1903)  88  L.  T.  803. 


public  dutle«. 
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reason  of  an  obstruction  does  not  under  ordinary  circumstances 
afford  a  cause  of  action  (a). 

It  is  a  public  wrong  for  a  landowner  to  cut  away  bis  own  soil 
and  so  let  in  the  incursions  of  the  sea,  for  this  is  a  matter  which 
concerns  the  general  welfare  of  the  realm ;  and  if  by  so  doing  he 
floods  any  adjacent  lands  he  is  liable  to  the  owner  for  the 
damage  (l>). 

The  public  duties  which  everybody  owes  are  generally  negative  Po-ftive 
Jn  then:  character;  they  consist  simply  in  abstaining  from  the  ""'""' 
^olation  of  some  prohibition.     But  there  are  many  cases  in  which 
the  duty  is  imposed  on  individuals  and  classes  of  doing  some- 
thing  for  the  benefit  of  the  public  at  large.    And  here.  too.  the 
same  rule  applies  that  an  action  lies  for  private  damage  flowing 
ou    of  a  breach  of  public  duty  (c).     Such  duties  are  owed  by 
public  oflScers.  and  by  the  undertakers  of  works  intended  for  the 
benefit  and  use  of  the  public  at  large,  such  as  docks,  canals  and 
railways.    Landowners  may  by  the  express  terms  of  a  Crown 
grant  or  by  prescription  be  bound  to  repair  a  highway  or  a  sea 
walKJ).    Any  one  who  holds  himself  out  as  a  common  carrier 
owes  the  duty  of  carrying  on  reasonable  terms  for  any  member 
of  the  public,  who  is  willing  to  pay  the  proper  charge  (e).  all 
goods  which  he  has  convenience  for  carrying,  and  in  respect  of 
which  he  holds  himself  out  as  a  carrier  (/).    Innkeepers  owe  an 
analogous  duty  to  receive  and  accommodate  guests  O7).    There 
are  besides  a  variety  of  cases  in  which  the  owners  of  ships,  mines, 
machmery.  and  other  property  have  statutory  duties  imposed  on 
them  for  the  sake  of  public  safety  and  convenience. 
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(a)  Jiieket  v.    MrtropolUan  B.   Co 
(1864-7)L.  R.2H.  L.  176. 

(*)    Attortteg.Oeiiei-al      v.       Tomline 

(l87!>-8(0  12  Ch.  D.  214  ;  14  Ch.  D.  68.' 

(c)  FrrffMMOH  V.  Kinttoul,   (1842)    9 

(-1.  4:  F.  251  ;  Forbe*  v.  Lee  Cumermneu 

•*'«/•</,  (1879)  4  Ex.  D.  116. 

(rf)  //fn/y  V.  Mayor  of  Lyme  Ilea,. 
(1834)  .5  Bing.  91  ;  3B.&Ad.77. 

(e)  The  ezpretsion  generally  used  ig, 
that  the  propercharge  must  be  tendered.' 
A  fonnal  tender,  however,  in  the  strict 
sense  is  not  necessary,  Piek/ord  v.  Grand 
JuietioH  It.  Co.,  (1841)  8  M.  t  VV  37'>  ■ 


see,  however.  Fell  v.  Knight,  (18411  A 

M.iX269.  ^        '  " 

(/)  PUk/ord  V.  Grand  Jtimtion  R 

Co.,  lupra  ;  GartoH  T.  Bristol  ,«•  Kreter 

i?.ft.,(1861)lB.lcS.li2;  Jl,A^,v 
Midland  R.  Co.,  (1849)  4  Ex.  367 

ia)  Fell  V.  Knight,  ,H,,ra ;  gee 
ThomjuoH  V.  Laey,  (1820)  3  B.  *  Aid. 
283.  The  obligation  to  receive  guests 
is  confined  to  traveUers.  Innkeepers 
are  not  bound  to  enteruin  guests  |>er. 
manently,  Lamond  v.  Riehardt,  (I897) 


80 


INTRODUCTORY. 


8r>ecial 
'tnmaKC  from 
bre»ch  of 
public  duty 
not  always  n 
cauae  of 
action. 


It    18  not,  liowever,  in  every  case  that  a  party  is  entitled  to 
maintain  an  action  by  reason  of  his  having  suffered  some  per- 
ticular  damage  from  which  the  due  fulfilment  of  some  public 
duty  would  have  saved  him.     It  must  further  appear  that  his 
damage  was  within  the  mischief  against  which  the  law  intended 
to  provide.     In  Gorrit  v.  Scott  (a)  the  defendant  had  carried  on 
his  vessel  certain  sheep  for  the  plaintiff  and  had  omitted  to 
pen  them  in  accordance  with  the  regulation!  made  under  the 
Contagious  Diseases  (Animals)  Act  of  1869.     The  sheep  were 
washed  overboard,  which  would  not  have  l)een   the  case  had 
they  been  penned  as  required  by  the  Act.    It  was  held,  however, 
that  the  owner  could  not  recover,  because  the  object  of  the 
regulations  was  to  prevent  contagion  and  not  to  provide  for 
safe  carriage.     So,  if  infected  animals  are  exposed  for  sale  in  a 
market  contrary  to  law,  whatever  other  remedy  a  purchaser 
from  whom  their  state  is  concealed  may  have,  he  cannot  sue  as 
for  damage  suHtained  by  the  breach  of  public  duty,  since  the 
object  of  the  law  is  to  check  the  spread  of  contagion  and  not  to 
protect  individual  i>iirchaser8({)). 

Even,  however,  where  a  party  has  suffered  the  very  damage 
against  which  some  statutory  obligation  is  provided  as  a  safe- 
guard, he  will  not  necessarily  have  any  right  of  action.     The 
whole  language  and  scope  of  the  statute  must  be  carefully  con- 
sidered in  order  to  discover  whether  it  was  the  intention  of  the 
Legislature  to  give  by  implication  such  a  remedy  (r).    But  the 
general  rule  would  seem  to  be  that  where  a  statute  imposes  a 
penalty  for  the  breach  of  the  duty  which  it  creates  there  is  no 
right  of  action.    The  presumption  is  that  the  Legislature  con- 
sidered the  penalty  sufficient  protection  (d).    In  such  and  cognate 
cases,  the  question  whether  an  action  will  lie  for  breach  of  a 
statutory  duty  probably  depends  mainly  upon  the  nature  of  the 
injury  likely  to  arise  from  a  breach,  and  the  amount  and  alloca- 
tion  of  the  penalty  imposed.    "  If  it  be  found  that  the  remedy 


(«)  OS74)L.  B.9EX.  125. 

(ft)   Ward  V.  I/vhbt,  (1877)  3  Q.  B.  D. 
150  ;i  4  A  pp.  Ca*.  13. 

(f)  See  AtkiH$(tn  y.  ynceattle  Water. 
Kitrlu  Co.,  (1S77)  2  Ex.  D.  441.  in  which 
the  earlier  decision  of   i'mich  v.  Steel 
(lSo4)  3   E.  i  B.  402,  was  called  in 


quation.    .See,  too,    Valium  y.  j.],iit 
imt)  13  Q.  B.  D.  109. 

('/)  See  iHrtitute  of  Patent  Agmts  v 
/>.*W,  (1894)  A.  C.  347  ;  and  j^. 
Lord  Hobhoase,  XuHu-ipality  of  PUtau 
V.  Oeldert,  (1893)  A.  C.  p.  625 
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provided  l,y  statute  ia  to  enure  for  the  benefit  of  tha 
injured  by  the  breach  of  the  statutory  dul  thit  -      ^^'^.r'^" 
matter   which  ought  to  be  Uk^iZ  ^  '^'^ditioml 

..  „  iu       L  .  ^""  '"^'^  consideration  "      n„t 

a.though  It  may  be  a  cogent  and  weighty  conside  lunn     T' 
matters  have  also  to  be  considered  "  (a)        '°"''"'''*^'**'°"'  ^^^^r 

It  is  necessary  to  distinguish  between  mere  breaches  of  dn.     t 
and  wrongful  acts  done  in  th«  «»„««     i  .    ™**'"®'»  ^'  a«ty  Tortt  in  the 

# ..  •    .  .  ®  supposed  execution  of  a  dutv      n    "'""^  "f 

.i.  a.,it  ^j:z  r:r  :r j;;r  z'r.n  r 

for  the  hr«».     **  °"*  o»  a  public  duty  a  private  duty  may  arise  """"«  °»' »' 
lor  the   breac.  of  which  an  action   will   lia  »;♦»,     .   "J"  ""^e  ,,ubiic  ,iuty. 

damage.  Thus  it  has  l,een  held  that  a  sL  LthtT  ''"  .'^' 
an  execution  creditor  where  he  had  ImitLf.  f  k.  '"'^'  "^^ 
on  final  process  to  be  a  short  Z      P«™»"ed  tue  debtor  arrested 

the  right  of  the  creditor  0  hlr;.  ""'*°'^'  '°'  ^^'^^  ^*  --« 

and  the  infringement  rt,'^g;:,t^,:r^^  T""''' 
without  damage  (6).  ^'^^  ''""^^  o'  action 

A  subordinate  public  oflBcial  owes  his  dutv  tn  fK  u.- 
servant  he  is.  not  to  his  official  sulj^r  .IJ  ?"''''"  ^^°««  ^^^ 
duty  an  action  may  lie  again!t X  b  1 1  no^  lie  ^  Tf," 
«upenor  (c).  On  the  other  hand,  where  a  .la  1  ^  "*'*  ^^" 
public  duty  employs  for  the  im;2l  of  dTsT  '''^^^f  ^  ^'^^  ^ 
servant  he  will  be  answerable  forTe  acts  and  o''"''*  "  """^ 
8«rvant  (d)  just  as  any  other  master  wJt  .T  ""'°""  °*  *^« 
duty  to  the  public  cannotl  eha '^^^/''^'"»°*<'-'°«no 
though  of  course  he  i«  answerabt  f^       v    ^^  '"''■"  °°>""°'' 

Nor  does  the  protection  Zf  it  IT  r\"'^^^^^^^ 
--....extendtoa^I^Sr:;^-;^^-^ 


•1 


Om,  2  Q.  B.  402.  Vaughan  WiS^ 
L..I.,  at  p.  416.  ' 

li*-'  ^''u?  '•  ^^""P""'  ''»<*>  «  Q-  B. 
468  ;  Bee  below,  p.  134. 

(rf)  .l/«*.y  JM-k^  Tnuf^^  V.  t-iift,., 


(1864-5)  L.  R.  1  H.  L.  03.  Previouslr 
to  this  case  the  •»«„.  .  '  "'^'oos'y 
«„»i,    ••         '  general    current    of 

authonty  wa,  to  the  effect  that  r^lZ 

charged  with  public  d,ui«whichT" 
needs  beperfornuH.th«.ugh  the  agL" 

^«  in  Thrr-''^'"""'' *«»-''' due 

Note  in  /k-  •  '  "^  ^  '^*"°'-  29. 
«o  e  ,„  th,g  connection  the  Pui.i.c 
Autnonti^  i'rotection  Act,  1893 
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contract,  and  for  bis  own  profit,  work  which  a  public  autboritr 
has  been  authorised  to  do  (a). 

S°hi""w«v<         ^'  *'**  ''"^**'*  impose*!  on   pubhc    bodies,   one   of   the   most 
ff  w«.v».    important  is  that  connected  with  the  repair  of  highways.    By 
the  common  law  the  daty  of  keeping  highways  in  proper  repair 
rested  in  general  upon  the  inhabitants  of  the  parish  in  which 
they  were  situate ;  the  exception  being  where  that  duty  lay  upon 
the  adjoining  landowner  ratione  tniune.    It  has  been  settled  law 
from  very  early  times  that  the  duty  of  the  parish  to  repair  the 
highways  was  one  for  the  breach  of  which  the  only  remedy  wa» 
by  criminal  proceedings,  by  presentment,  or  at  a  more  modern 
date  by  indictment.     No  action  could  be  maintained  against  the 
parish  for  personal  injuries  or  other  special  damage  suffered  by 
a  meml)er  of  the  public  in  consequence  of  the  defective  condition 
of  a    highway.     And    the    same   exemption  from  liability  to 
action  applied  to  the  inhabitants  of  a  county  in  respect  of  the 
non-repair  of  county  bridges. 

It  has,  however,  been  held  that  the  rule  laid  down  by  the 
Statute  of  Bridges  (/>),  which  provides  that  the  persons  liable  to 
repair  a  bridge  are  also  liable  to  repair  the  highway  at  each  end 
of  the  bridge  for  a  distance  of  800  feet,  applies  where  a  bridge  is 
repairable  by  the  county. 

Where,  however,  the  original  liability  to  repair  the  bridge  is 
imposed  specifically  by  a  later  statute,  apart  from  express  obliga- 
tion  111  such  statute,  there  is  no  responsibility  to  repair  the 
highway  at  either  end  (c). 

For  this  absence  of  remedy  by  acUon  two  different  reasons 
have  been  given  at  different  times,  neither  of  which  seems  to 
have  been  wholly  satisfactory.  In  early  times  the  reason  given 
was  that  as  the  neglect  to  repair  was  an  offence  against  the  public 
at  large,  all  proceedings  ought  to  be  taken  on  behalf  of  the  whole 
public  by  means  of  presentment  at  the  court  leet,  and  not  bv 
each  >ndmdual  who  happened  to  be  damaged.  In  the  Year- 
Book.  5  Edw.  IV.  p.  2.  pi.  24,  it  is  said,  "  If  there  be  a  common 
way.  and  it  be  not  repaired,  so  that  I  am  damaged  by  the  mireing 


(«)  T.  Tilling,  Ltd.  T.  Itici.  Ken-  A- 
Co.,  Ltd.,  (1903)  1  K.  B.  562. 
(*)  22  Hen.  VIII.  c  5. 


(O  Ufrtf„d.hlve  CouMn  founril  y 
The  t.ovemor,  ««rf  Company  of  the  X^ui 
R'ter,  (1W4)  i  ch.  513. 


% 
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to  ZH7Z 1"'"" '"' '""  '"^  *'^"'°"  »«*'""*  »•"»  -ho  ought 

0  repa  r  the  way.  ,„««  ce<.  est  action  populer  (a),  en  quel  case  nul 
home  .nguler  avera  action  de  case.  ,nes  ceo  est  action!  vri 
presentment."    In  other  .ends,  the  reason  .hy  th    actb^ "out 
not  he  at  that  day  U.n.  14««,  was  to  be  found  in  twL«  t, 
of  avoidmR  ft  multiplicity  of  actions.  • 

'  '•  pres^tment,  and 
nee  a  civil  action 
oial  damage  from 
jdern  doctrine  of 
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the  public  at  large,  and 
yet  there  is  no  doubt  tin 
lies  at  the  suit  of  any  i 


V(ia  '•<  i-jM,.  »., 


'or  mifl     r    ,,'it-ft. 
.    n,:  vi..,„!      ),„  ^..(ruv 
«t.     But  the  answer  ,V..        i  „,  j,,t    j,^^  j,  ^, 
special  damage— n..M.t;v,  ti  v  t' .    -   ;".  .„,    ,, 
.luty  towards  the  ,  .nl,".  p,    . ,, ,     ,-  ''    f  *  '=°™™°»  '*'^- 

towards  individuals  n  >t  to     '.•.■.         i'J  ""         *  ''"''"'"  ^"^'^' 
public  duty  some  iJuhl    ,a  .    .  :;'"?,  Z  "  T'  °'  '^^ 

•^  therest  of  the  public-, .,/ ^l,;';;.;::2^  ^""^^^ 


(«)  Thi.  pl.rwe  "action  i^puler'  |, 
not  here  u^l  in  i„  „,„„,  ,j^jfl^,^,.^^ 
of  «  i«n«I  action  hvaconi.non  infom.cr 
««  Brooke.  Abr.  tit.  •.  Action  ,K,,mk.r"). 
but  in  the  wi.lcr  sense  that  the  matter 
of  complaint  i,  common  to  the  whole 
rubhc.     It    may    be    oWrv.l     that 
Brookes  note  of  thi.  caae  in  Br   Abr 
tit.  Action  lur  le  case,  98,  in  which  he 
use.  the  word,  «  car  est  ,«pui,-.  ha,  been 
^|H«tedly  „,i««n»trued  to  mean,  that 
the  muon  for  the  action  not  lyin,?  „„ 
that  the  pubhc  (/,„;,»/.,)  ^,pe  liable  to 
repair  ;   ,.ff.,  in   the  argument  of  Mr 
Cbambre  «n.l  judgment  of  A»hhun,t  J. 

T    R.  fi67:;*.  Al.lenK,n,   B.,  ar^.   i„ 
J/A,««.,«   V.  A^„^  (,^-3^  g  g«^   ^^ 

I'.  J;!I  ;  and  in  the  ju-lgnu-nt  of  Hannen. 

rik-m  I  p";;  ::■  '^'''""-  "-^  ^'•«'''«. 

Dr.'..;,  ^-  "•"'•'• -2..;  and  o 
L<ml  HaUbury.m  r.W.y  v.  .V«,.»,«,.*rt 
I^ual   Ji^rd,   (mi)   A.   C.  at  p.  350. 

tilT!*^?  "^   '^"   "•••"-franslation  is 
traceable  to  Viner.  who.  in  hU  Abri.lg. 
•nent    tit.   .-Chimin  Common."    D     2 
cop,«i  Brooke,  and  instead  of  verifying 
Brooke,  reference  to  the   Year  Book 
C.T. 


>n  the  abbreviation  ••  popul.-     see  the 

(*)  The  earlict  trace  of  .uch  a  .loc- 
trine  appears  to  be  in  a  ju,lg,„cut  of 
Jitzherbert.  J.,  in  ...e  Year  B.K.k.  2 
Hen.  Mil  p.  27,  in  the  course  of  ,vhich 

icro::''ahrH""""'»»''*»''Sh 
•cros.  a  highway,  and  I  come   riding 

along  the  way  in  the  night,  and  I  Z 
ay  honKiget  into  the  ditch  whercbv  I 
.offer  great  damage  .  .  .  I  sh.n  hn v^ 
an  action  against  him  who  made  the 
'itch  acro«  the  way  Uc-au«  I  am  n.or^ 
Jamagedhv  it  than  any  other  pJZ^ 
The  action  there  was  for  stoppin..  , 
highway    whereby    the    plaintfff    wa^ 

nf":.f'-":,.^»'"K  from  his  ho^ 
to  his  clow.  Kitzherbert,  J.  held  tl... 
action  lay.  But  Baldwin,  C.J  h  t 
that  it  did  not;  he  did  not  go  on. he 
ground  that  there  wa,  not  ^,fflci  it 
special  damage,  but  on  the  broad  ground 
tha    under  no  circumstance,  woul  la 

in  Co.  Litt.  1,  ..  es,  Coke  stat«  th-Uw 
«n  ac-cordaace  with  Kitiherberf.  Tiew, 
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Later  on  the  reason  given  was,  that  "  because  a  foundrous  way, 
a  decayed  bridge,  or  the  like,  are  commonly  to  be  repaired  by 
8ome  township,  vill,  hamlet,  or  a  county,  who  a.e  not  corporate, 
therefore  no  action  lies  against  them  for  a  particular  damage  "  («).' 
And  this  was  the  ground  upon  which  it  was  decided  in  Riusell  v. 
Men  of  Devon  (fc)  that  no  action  will  lie  against  the  inhabitants 
of  a  county  for  an  injury  sustained  in  consequence  of  the  non- 
repair  of  a  county  bridge.    This  reason  also  seems  to  be  insuf- 
ficient, for  if  the  fact  of  the  parish  or  county  being  an  undefined 
body  was  no  objection  to  its  being  indicted  and  fined,  it  is  difficult 
to  see  why  it  shouM  he  any  objection  to  its  being  sued  for 
damages.    But,  whatever  the  reason  of  the  rule  may  have  been, 
the  rule  itself  became  firmly  ingrained  in  the  low,  so  much  so! 
indeed,  that  it  was  unaffected  on  the  one  hand  by  the  introduction 
of  the  general  doctrine  that  Hi)ecial  damage  resulting  from  a 
public  nuisance  is  cause  of  action,  and  on  the  other  by  the 
transfer  by  stotute  of  the  liability  to  repair  to  individuals  or 
corporations,  and  the  consequent  removal  of  the  objection  that 
an  undefined  body  could  not  be  sued.  Thus  it  has  been  held  that 
no  action  for  damage  caused  by  non-repair  lay  against  a  surveyor 
of  highways  appointed  under  the  Highways  Act,  1835  (c),  or  a 
county  surveyor  under  43  Geo.  III.  c.  59  (</),  or  a  vestry  under 
the  Metropolis  Management  Acts  (<•),  or  a  local  board  under  the 
Public  Health  Acts  (j),  although  in  all  these  cases  the  obligation 
to  repair  was  imposed  by  statute  on  the  parties  sued.    And  the 
same  principle  applies  to  the  county,  urban  district,  and  rural 
district  councils,  to  whom  the  duty  of  repairing  the  various  roads 
throughout  the  country  has  now  been  transferred.  In  the  absence 


■ml  lays  that  it  wai  ■>•  reaolretl  in  the 
King*  liench  ;  he  doe*  nut  gire  the 
nanie  of  the  caie,  altliuuKh  he  cites  37 
Hen.  VIII.  27  in  the  margin,  but  he  wae 
CTidentljr  referring,  not  to  FiUhcrbert'i 
juilgnieot  in  that  caae,  but  to  a  caie 
recently  deciilol,  at  he  mentions  the 
faci  that  in  that  ease  reference  was 
made  to  a  case  of  Wrttbury  v.  I\m.<0U, 
of  which  no  mention  is  to  be  found  in 
27  Hen.  VIII.  37.  The  doctrine  of 
•liecial  damage  was  probably  oidy  newly 
established  in  Coke's  day. 
{«)  rkemtu  T.  Smrtii,  (l«74)  Vaugh. 


at  p.  340. 
(»)  (I7«H)2T.  a.  M7. 

(c)  YoUHf  V.  Davu,  (1862)  7  H.  *  N 
760. 

(d)  M'KiiHMn  T.  J^Hton,  (1853)  8  Ex. 
81U. 

(f)  ParmHU  v.  SI.  Mattkno,  Hethnal 
OretH,  (I«(i7)  L.  H.  3  ('.  ]'.  66. 

(/)  (JibioH  y.  Mu^.M'  of  Pretton, 
(I«70)  L.  K.  6  g.  H.  218;  (\m,l»y  r. 
Aewmark*!  iMfal  Jimird,  (1H»2)  A.  C. 
345  ;  see,  too,  MuKici/Ml  (hmneil  of 
SudHff  T.  Jiturht,  (I8»S)  A.  C.  433. 


PUBLIC  DUTT. 

Of  a  clearly  expressed  intention  to  the  contrary,  it  must  be  pre- 
««med  that  the  Le«islature  meant  to  confer  no  wider  rem  dy 
a«a.nstthe  new  highway  authorities  than  existed  against  2 
predecessors.     Nor  will  the  Court   prescribe  what  parti  u  a 
«ork8  or  repairs  are  necessary  for  the  maintenance  of  roads  or 

«ork8(«)  I    ,nu8t  now  be  taken  as  settled  law,   that  a 

ol.  ■■'"'"■  ""'  ''^'•P^'-"*'"'  "^'^'^  ^°  -^  ^''tion   in 

.al^iht^,  u  mus     be    shown    that   the    Legislature   has   used 

IrZcr- ;")"'"'  an  intention  that  the  liability  shall  t 

And  it  is  apprehended  that  the  same  principle  equally  applies 
to  the  ease  of  an  individual  liable  to  repair  .,.„.  Z^ 
l^at  habdUy  was  in  its  origin  presumably  transferred  from    ll' 
par  sh.  and  u  .8  to  be  presumed  that  the  Crown  in  grantZ    1  e 
land  to  be  held  on  the  conditions  of  that  transfer  iCded  to 
g.ve  no  wider  ren.edy  against  the  grantee  than  theretofoe  existed 
agan,.t  the  parish.   No  case  is  to  l>e  found  in  th^  hooks  .nwrLh 
an  action  for  non-repair  has  been  held  to  lie  a- ...  st  o^    UMe 
to  repair  ratioue  t.„ur,e.     The  case  in  th«  vl       n     . 
referred  to  (5  Edw.  IV.  p.  ..  pi;2rra  dir      a  Zrifytattj: 

i.orci  Kus»u,C.J.,m  ll«„,IU  v.  //.orlM/),  though  le«vinB  the 

Th,,.    1        '?  l"8h«uy  authority  is  liable  to  „„  ^ii.„    m  ~«w 

««y.ida  lor  the  pur,K,8e  ol  mending  the  road,  and  had  been  Irf! 
.    n^^lU  ..thou.  uny  precaution.,  a  plaintilT  ;ho  drwe^^s 
.he  oh.tr„ot.on  and  suffered  damage  ...  held  entiUed  t^  ZZl 
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(«)  Att..OrM.  V.  St„jr„rMirt  CmMy 
/•.•»«iW/,  (IlKt:.)  I  Ch.  3.Hi.  ' 

(»)  .Vaguire  v.  (hr,Hirati«H  ,./  Hrrr- 
/W,(l!>o5)l  K.  B.  707.  C.  A.    " 

(<•)  Mmnirif^ilit^  «f  I'irtoH  v.  Ofldert 
<l893)A.(;.ati-.527. 


^'0  A.  to  liability  rations  Unur^  for 
rv;|w.r  ..f  bri.lKe»,  ,ee  Ilertf„rd,hir, 
2 'rh  aii'""^''*'"^'^  ^Z'"'-  ^l..,  (1904) 

(')U«62)7H.4N.  r<].1,at  i,  779 
(/)  CI81»»)  2  Q.  u.  83,  ,t  p.  hV 
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Repair  of 

public 

uriUgcs. 


Neglect  to 

proTide 

newen. 


I'ublic  iluUes 
«t  common 
law — extflnt 
of  liability. 


against  the  highway  authority (&).  And  for  the  purposes  of  this 
distinction  between  misfeasance  and  non-feasance  the  neglect  of 
the  local  authority  to  repair  a  permanent  artificial  structure 
l)elonging  to  them  under  or  upon  the  highway,  such  as  a  barrel 
drain  (/-),  or  a  sewer  grating  (r),  which  In-  reason  of  such  non- 
repair becomes  dangerous,  will  be  treat**d  as  a  misfeasance ;  and 
this  whether  they  created  the  artificial  structure  themselves  ul), 
or  whether  it  became  vested  in  them  by  transfer  from  another 
body  (e). 

As  .stated  above,  the  liability  of  the  countr  council  in  respect 
of  the  bridges  which  they  are  I>ound  to  repair,  stands  upon  the 
same  footing  as  the  liability  of  the  highway  authority  to  repair 
the  highways;  damage  resulting  from  mere  non-repair  of  a  h  ijge 
does  not,  however,  give  any  cause  of  action  (/). 

Neglect  by  a  local   authority  to  make  the  necessary  sewers 
which,  by  the  provisions  of  the  Public  Health  Act    they  arc 
under  a  duty  to  provide,  does  not  give  rise  to  a  cause  of  action 
even  though  followed  by  special  damage  (.^),-   the  only  remedy 
18  complaint  to  the  Local  Government  Board  (//). 

The  general  rule  of  liability  in  the  ca.se  of  public  duties  im- 
posed by  the  common  law  is  that  the  party  is  liable  to  fulfil  tht^ 
duty  m  all  events  save  only  where  he  is  prevented  bv  the  act  of 
God  or  the  king's  enemies.  Such  i.s  the  liability  of  a  common 
carrier  or  an  innkeeper  (,,.  The  rule,  however,  is  not  universal 
Thus  a  sheriff  ,s  bound  absolutely  to  keep  a  prisoner  in  saft- 


(")  .Vnt/oruHfl  r,ir/,„ratio»  nf  Sl,.<rf. 
ditr/i  V.  Jiutl,  (I!)(U)  yo  L.  T.  21(1,  H.  L. : 
iV.rc«,„«  V.  M.nj,„-of  CuHtrrbH,-,,.  (isri) 
f-  I!,  fi  y.  n.  'i\i:  sw  also  S„„tl,  y. 

ft,»f  Dfihi/  r.,H;ii  jioiirti,  (i>*:«i  3  ('  p 

IJ.  423. 

(A)  Jiinwiji  i<f  /l,itl,„rft  V.  Vae/i/ii',- 
*<'«,    (IHrit)   4    A.    C.    2.-ti,    1'.   (...   a, 
ex|.laiiie.l     in     Muuin,^,!    CoHHeil   „f 
Sydney    v.   lloMrkf.    (IHU.-.l    A     f     4TI 
P.  C. 

00   \\h,lr  V.    Ilhulley    Uuil  Il,H,rd 
(1»75)  L.  U.  10  Q.  H.  219. 

(</)  ll^rvugh  .,/  JUithurttv.   Marj.h.;: 
lOH.  tu/ird. 

(.<■)     »hitr     V.     //,„Jlfy     lof„l     Ji^^^j 

tupra. 


(/)  Il,<..fl!  V.  Me,,  of  Der„„    ri:«s> 
2  1 .  11.  (W;7.  V.         ; 

oj)  A»  to  tho  extent  to  which  ni-igh- 
Ixmrinj;  .nuthorilits  may  Ix;  rnlle,!  ui,.,,, 
to  contribute  to  the  c,«t  of  repair,  nix,,, 
the  grouml  thai  they  are  ••a.ija.ent  to  ' 
nii.l  conswimntly  interest..,!  ii,  »m.|, 
■  e|.nirs.  «*  M„<j..r  „nd  f„u„ril/,„.  „f,/„. 
f'ty  »/  Hell. „;,/.,„  V.  Mayor  „H,I  Co,,,,. 
'■'"'"•*  '."  ""•   ii-nm,jh  or  Lout,-  lluti 

(i!NM)  A.  c.  rr;i. 

(A)  Ji'oh,„MOH  V.  fWporotion  of  Uori. 
>»:ltun,  (IMitD  1  y.  H  ,.,,,  '  ^,  ^  . 
/VW,/,-,v.  (I.„;,l,lt„:,ale  rrha'Hroi,HC,i 
(l«i>7)  1  y.  Ii,  fi2.-..  C.  A. 

(i)  foruHud  V.  Pitfard.  (ngj)  j  J.  R 
27. 
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cmiody,  sul,^eet  only  to  the  exception  mentioned  (a) ;  but  in 
inoHt  cases  want  of  care  or  energy  must  be  proved  against  him. 
If  there  in  an  unnecensary  delay  in  the  execution  of  a  fi.  fa.  and 
the  procesg  in  thereby  rendered  abortive,  it  ia  still  a  question  for 
the  jury  whether  this  amounts  to  negligence  (6). 

He  who  has  a  franchise  of  a  market,  is  under  a  liability  towards 
those  who  use  the  market  to  take  reasonable  care  that  the  premises 
are  in  a  safe  condition  (r). 

The  extent  of  a  statutory  liability  must  of  course  in  each  case  Liability 
depend  upon  the  scope  an  J  intention  of  the  particular  statute  in  **"">  ^"ty 
question.    The  liability  imposed  may  be  absolute  and  subject  to  "S"*"' 
no  exception  whatever.     "  If  an  Act  of  Parliament  declares  that 
a  man  shall  l)e  liable  for  the  damage  occasioned  by  a  particular 
state  of  cn-cumstances,  I  know  of  no  reason  whv  a  man  should 
not  be  liable  for  the  damage  occasioned  by  that  state  of  circum- 
stances,  whether  the  state  of  circumstances  is  brought  about  by 
the   act  of   man    or    by    the  act   of   God.     There    is    nothing 
impossible  in  that  which    on    such   an    hypothesis  he  .         ig 
by  the   statute  ordered    to   do,  namely,  to   be   liable   for   the 
damages  "  (</). 

Where,  without  any  consideration  in  return,  a  public  duty  is 
imposed  by  statute,  the  prenumption  is  that  the  person  owing 
the  duty  1.  only  liable  in  case  .,f  negligence.     "  It  would  seem  to 
me.-  says  Brett,  J.,  "to  be  contrary  to  natural  justice  to  say 
hat  Parliament  intended  to  impose  upon  a  public  body  a  liability 
for  a  thing  which  no  reasonable  care  or  skill  could  obviate.     The 
duty  may  notwithstanding  be  absolute  ;  but  if  ho  it  ought  to  be 
imposed  ,n  the  clearest  possible  terms.     The  intention  of  the 
Legislature  is  to  be  gathered  from  the  language  used  and  the 
subject-matter.     Where  the  language  used    is  consistent   with 
either  view  it  ought  n..t  to  be  so  construed  as  to  indict  a  liability 
unless  the  party  sought  to  be  charged  has  been  wanting  i,i  the 
exercise  of  due  and  reasonable  care  in  the  performance  of  the 


i«)  Uulk-r.  X.  I'.  |,.  t;3. 

(A)  /M*,.„  V.  n,'llMt«>^,  (18(171  I,    i{ 

(1H79)  •,  Ex.  1).  2j).  ^ 

(«0  /Vr   l^ml    Cairo,     /jj,,.,^    „.^^^ 


f'ommiuioitertv.  A4am*,>n.  (Ifirn)  2  App. 
Ca*.  p.  -5<i.   vHec.  ttx).  .\.tfo.J'l„vi,b.,u  .f 

Odums  (afmn-ai   MiiHurt  (\:  v.  l^otdim 
.S'St.  Katharine  Duck   ^<.„  il878)  9  Cb 

1 ».   'MiS. 


88 


INTRODl'CTORY. 

duty  imposed  "  ,a,.     Thus  a  local  authority  in  whom  a  «ewer  is 

vested,  ,8  not,  m  the  absence  of  negUgence.  liable  for  an  accident 

arising  from  the  sewer  l,eing  out  of  repair  (i) 
^or  ,8  a  local  authority  amenable  to  action  when,  in   the 

reasonable  exercise  of  its  powers  and  for  the  public  con  e  Lee 
^^decides  on  a  course  of  action  in  a  particular  locality  whTch 
ad  acent  owners  fear  will  injure  their  property  (r) 

\\here  a  corporation  was  empowered   to  make,  erect   alter 
mamtajn,  repair,  widen,  deepen,  scour,  and  cleanse  cert" n  watr' 
channels.  U  was  held  that  they  were  bound  to  use  these  pow    a 
whenever  occasion  renniio,!  fn-  tu^  powers 

flood.ocrnfVK  T  .®?""®*^  '""^  **»e  purpose  of  preventing  the 
floodmgof  the  adjoming  lands  (rf).  But  where  certain  power! 
were  g.ven  solely  for  the  purpose  of  the  navigaUon  of  a  r"  r 

staunches  which  caused  accumulation  of  mud  and  weeds  and  7.  ! 
nver  thereby  oversowed  and  damaged  the  plaLtifftw  'hi 
dut!  '^ '^'*"':"*«  -«-  -ot  liable  because  they  had  no  rightir 

^1^:1X7  TT  '"^  "^^^«^^'°"  Pujses.and  the  mud 
and  «eed8  did  not  interfere  with  the  navigation  (.). 

L  "he  delict  roi-'r'-  T"""-'-  "■»»  '"'  «'-»<' 


(i»'*)   1..   U.  !t  c,  1'.  322. 

,  ••   •    "^  •    1  .  .Ilti  ;     iMmlwrt   V 

tMtw^ott   lorporat.oH.  (liH(I)   1   n     h' 
ns*",  in  wWol,  latter  cn«,  rf,w«  of  l'.,r,i 

;s "  '"'■""''  '■  ^""•*'  --  -• 


{l««>i»)  I,.  U.  4  (  .  I'.  ,i2i>. 

(.'■)  r,;er  v.   rA.Yrf.  (iHSrt)  G   E   i  H 
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worth  Loml  Board  (a),  where  the  defendants  under  18  A  19  Vkt 
c.  120,  8.  76.  had  power,  in  default  of  notice  given  by  a  buildinc 
owner,   to  order  the  demolition  of  the  house,  and  ex.rcised  it 

IZ'T  fT^  ^^^  °''"*''  *"  «PP«'-t"»"y  of  being  heard,  it  was 
held  that  tliey  were  liable  in  trespass,  insomuch  as  the  discretion 
vested  m  them  was  not  arl>itrary  in  its  nature,  but  judicial,  and 
had  not  been  exercised  at  all  (6). 

(a)  (18t!3)  U  C.  B.  N.  S   ISO  ir- *        ^^    . 

(*)  See  //„,,*,„  V.  .V.;,2,*  ;:...„/  24  ol,"^,''^;""""  ;  ''•'"■'^'  ^'«^"' 

Hoard,  (18i*0)   24  O    B    D   712  -n  I  Ji"          '  '   '^  '  ""''  -"''"•"'y-^'>««"-«/ 

/  -:*  W.  Ji.  u.  ,12,  ana  cp.  T.  Hio.ptr,  (1893)  3  Ch.  483. 
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provinces  of  S^nl  Tt^^nlT" T:n:"\f'^^^^^^^^^ 
-ubject,  but  an  extennive  gr^p  of  subiec  /  \  rr'^K  "f  ** 
not  easy  for  the  CanadiL  iLyei    o^lt  LJ"  .''t  h''^°'" 
general  pnncip  e  has  been  aunlied  in  „„,  .     r     ,      •  ^^^  ^^^^ 

this  side^as  o/the  otherSd^f  The  AtL'tir'''utfl  ^t?"  "^ 
much  research  to  diseovpi-  that  fi.»M  "WJII  not  requae 

between  the  ^^^l^Sll^XZl^^tZ'^^^^^ 
m  such  complex  subjects  as  IWass  )  «  1-  ^-i^"' d»a"  judgt-s 
the  other  branches  of  Torts  a.S  i^!f'  H'^^T  '  .^«S'«Re"t-''.  a»d 
much  affected  by  differinTs'taTuLv  n  ';^'«  ^«^'"«"«  of  •'"th  are 
therefore,  to  read  d^  Enclth  SiMn^"'"",'*  n  ^^  '«  ««««'"'"•• 
sentence,  knowing  t  at  5 e  ,  Line InH 'f  • '^  T^"'^^  '7 
be   highly  defensible    but   tCXnV^  it       *''*=^  '■■'****^  «'f' 

of  cSSrsTSrdicfi  "Tut'iH^Ir  ^"^"^  «T''  '■•'"'P'-  has. 
the  confusion  of  t^beSHnLf'''"  •^r'f,'"  ''""  '*««^  '"•«*''« 
statutes  and  decisions  Imt       f^fs  JI  ibu  f  ^"r^'*"'     '^''« 

ACTION   FOR  CRIM.   CON. 

Curiously  tnough  the  lirst  footnote  (a)  in  the  Fnnliul,  .a:- 
illubtrates  a  variation  in  our  law.  i^ngljsh  edition 

/y.\      l>      1       , _ 
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Canadian  Notes. 

The  fftmiliar  action  for  crii.    con.  and  alienation  of  affectionM 
.8  «t.ll  ,n  parts  of  Canada  a  remedy  of  the  inj«re<l  huHhand  and 
npimrently  U  ■«  not  easy  for  hin.  to  divest  hinlself  of  his  remedy 
fts  Uy  a  conser.t  to  separation  (a)  or  hy  laches,  provide™  th^e 
uitercoirse  has  contniued  to  within  six  years  (A) 

Ihrs  remedy  iH  a  purely  masculine  privilege:  a  wife  has  nn 
action  afianist  another  woman  for  alienation  of  her  hu8l,amr« 
affection  and  loss  of  siipix)rt  (c).  "usband  s 

Of  course,  the  chief  use  to  which  this  somewhat  consDicuous 
remedy  is  put  .«  as  a  basis  for  a  Parliamentary  divorce  it  ose 
irSrlr  '""'^  '''-'  ""*  ''  "«  ""'  e-cise^a'Sit'o^:: 

For  the  metho<ls  of  setting  forth  the  evidence  and  verdict 

INDEPENDENT  OP  CONTRACT  (/). 
Contract  or  Tort.-The  Ontario  Division  Courts  have  a  iuri« 
d.cticn  up  to  m  in  cases  of  tort,  and  up  to  $100  in  ord  narv 

«as  Si)0.  and  the  injury  complained  of  was  that  the  defendan 

k;;™  t';r.  °'"°'"" '"  -  Sn«^s;;?":*'',s 

»  a,/Tr  ,./  7'|)rr.-There  are  a  numl)er  of  New  Brunswick  cftf»» 
«l.ere  it  has  been  held  that  the  tort  might  be  wavSandTn 

r.,i  uli    '"""■*•— The  horse  illustration  given  in  the  tMt  t:\ 

Zvc  r  T"  '"r'  '^"  ^''«  Fl'P^-^  Canadkn  ca«e  of  »«t.r  V 
'^ha,j>e  (h),  where  the  owner  let  the  horse   to  S.  and   it  wag 


{«)   r  T.   /,..  H  o.  i.,   n.  3<W   (1304). 
I>ivi«i<,nal  (.Vmrf.  MacMahon,  J., ,/,«. 

(i)  Ai«y  V.  J/tiitfg,  HI   s.  c.  U.  83« 
(.I!Hil).//rr<iwyniie,  J. 

vl^y<),    .li«i,KM„>f    Marrif.l    WoincnH 

l'0|„.rtyAr,.  U.  s.  (..  iNs7,c.  i;»2,an.l 
"venuliiiK  Vuirk   v.    n^nh.  23  O    U 
2«<2:    fullow,!    in    />,„.,y    V.    Met,', 
f-^x-'y.  i  O.  I..  K.   IB2  (itml).  Kai.oi- 

^""'y'"*//.  1^  I'.  H.  11,1  ' 

{-/)  Xuv«  Sclia  nn,l  Xcw  Hn.n.wick 
mve  ,l.v,m-e  omirt,.      |'n,„.e  K.lwanI 

B"t,«h  (.,„.,„l.m  i,a,  „  la,..,a  .livorw 

''.v  Mr.  N.  ;v.  Hoy,,.,  K.C.  37  .anmla 


F^w  .l„uninl.  4M|, 

<<■)  J'lirlinmtntary  Divorce  (Cana- 
-lian)  :  m-e  al«.  hi.  article  in  H  C  L 
Tiniiii,  |i.  4!». 

(/)  1".  2.  ni/>ru. 

(S)   TV.  i-    ■M,S(\H7H),0alt,J. 

(*).V,-rV/,^    V.    Hard,    ft    All.  S.»»  ; 

'"r,«*  V.  AtlciH^„„,  ft  AH.  SIR,  cover- 

«.vi.  ..(    .arKo   o„   Hn,n,^ful   .leliverv  of 

""  "'   '»■''"«:   Z*'*/'   V.    7>,y/»r,    Her 

(■«2.^)  201 .  iMileof  whole pr-jHrt v  without 

.1  .Al.   4:,s,ciwc.uf  «rv,:,t's  earnings  in 
'jr-ach  of  liiijiig  contract. 
'.'  I'l-  2.  X 

(*)  ;<"'  It.  .Ho  (1871),  .Morrison  .1. 
Tho  «.rvnnt  *„„|,|  ,.r„l„bly  al.«,  have 
'*""    ''■"''*•  «>''<•''  the  injury   w,,  „,e 


Canadian  Motoi. 

uncommon  tTtheZ^^^^^^^^  """  '!•.  ^  '«  «  ^«»t»re  not 

not  onlv  to  act  ons^o     tor     l     '"/'"  com bn.es,  and  may  lead 
consuirapv      xl.T         Z?"^^'  .'•"*   *"  cruuuial   proceedinca   for 

Bo       hrVenteni^S  1^  '  "  ,^]""r ""^  °^  ^"^"""'  «»  J"''" 
therein  que"  io  ^  ,  f  .W.^'' ^  ^'/«mA.,-.  (a).  "There  are  cases 

comijetition      It  is  a  .mlM        .  ?"''""''^  P'""-'''^   ""•   t«  l»*^^vent 


89b 


CUSTODY  OF  CHILDREN  (b). 

iu  tr^ij;;  SHl^n'V!^^  "V"^  ^"«''«'>  •^"^•'^"'"re  Act  is 
infants   the    ulerof  e.  £  s;;*:!/"  "''  ?.?''"'>'  ""''  «^'"^"''""  "^ 

c.  li^oTAy.  "''"'"  '^  ^-^^^'-''^'^  '-y  C.  O.  N.  W.  T.  18!»8. 

Kin'^'aKh'Tc.;^l'8  m'iT/'  ^^jS '"-'-» -"ied  into  the 
Infants  Ac!"  (i)    '  ^ '^  ^■'^^'  '•  ^^'  **•  »" (l^'     «««  a"«o  " The 

faw  rights  ("k         ""'*'  """'"«  '"  '"^^'•^^^  "'^'^  *"«  '"•"'°«'' 
chifd  t/)''""  ''"•^  ^•^''*^''°"  "»  ^°  *'•«  «^»«^<V  of  an  illegitimate 


Ontario. 


Alberta  and 

Saakatche. 

wan. 

British 
Colombia. 


Kanitoba. 


■osult  of  an  inevitable  wxi.lent ;  hv 
Vxrj./,,,  V.  Dulha^ty.  J  N.  s.  II.  ((ii|,|ert 
.n.lOjiley),*!!  (1m;1),   Ik,  lt„rr,.,  .1   • 

■<v  aK)    Templftim    v.    IIV,rf,/,«^^,«    14 

Ma...  I,.  U.4M(lsw*).)i«bili,,„{.„;ue. 

keeper  for  injury  to  horm.  kept  in  l,i» 

(«)  .Ian.  ISih.  liHMi. 

C*)  Kotitnote  lA)  to  [,.  j,  „„^„ 

(.)  K.  S.  O.  1H<J7,  ...  .M   ,   -„ 


('/)  .Vv  furtlior  the  .lefUi.,n«  cllectwl 
in  ll..liimteB,|  an.l     Untft..n.    3r.l   .hI 
I'l..  l!t,  lo-.-iio. 

(••)  K.  S.  M.  I'Jtia.  <;.   7!». 
(J  )  llf  /•»«/,/,.  ;>  Man.  L.  K.  23  (Is4<( 
Tavior.   CI.,   „„,    suffloient    cau-e   f'„r 
u.terf,-,-e,.ce  thai   hi»  wife  .•nnn.-t    |,ve 
-lappily  with  hi.n. 

(«/)  Ut  Slater,     \K     Man.   I,,    l;      .-,2 » 
(l:«3i,  Bain,  J. 
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Haw 
Bnuuwick. 


K0T» 

Scotia. 


Canadian  Notes. 

The  law  as  to  custodjr  of  infants  is  dealt  with  in  "  The  Rimr««,« 

ment  depnve  l,„„,eH  ol  hi,  right  to  the  ™.tod;  0"^™",!^' 
0.  ia°(.r^  °'  '"''°"  "  ■'''"  "'*  "-y  B-  8.  N.  S.  1900, 


Ontario. 

Alberta  and 
Saskatche- 
wan. 

British 

Colombia. 

ICanitoba. 

Vew 
Brunswick. 

Nova 
Scotia. 


COMPENSATION  TO  CHILD  FOR  DEATH  OF  PARENT  (</). 
isJiI^c'^m"  ^"'""'^  •■''"''"«  *°  ^^''  '«  «°^«™ed  bj R.  S.  0. 

C.  0.  N.  W.  T.  1898.  c.  48. 


K.  S.  B.  C.  1897,  c.  58. 

R.  8.  Man.  1902,  c.  31  (e). 
C.  8.  N.  B.  1908,  c.  79  {/). 

R.  8.  N.  8.  1900,  c.  178. 
HUSBAND  AND  WIFE:  LOSS  OF  CONSORTIUM (,) 
away  from  Se  hlblTs  lli(lr   "^        ""'''  ''''^°  "^^  ""« 


_^  (")  /«  ir  Armttrung,  uh  Infant.  I  E<|. 

(A)  ^'"■<'A-»iet:.natprid.anJ.f,u„, 
I  EqUS  ;  cf.  y,  r^  i,v„  r„ra«,,  v. 
N.  B.  R.  4(M. 

('•)  Sec  Vn  «  yrt«„  \\ilti,im  Jitack 
C<.nK.lo.r»  X.s.  lMKMt,.W7.f.,rjuris.lic.' 
Hon  ,.f  Court.  .See  alw.  H.  S.  \  s  g 
122,  the  A.!n,,ti„„  „,  Children,' 
itmen.knl  N.  S.  Uws,  I!>ol,  ,..  47. 
('/)   1'.  .'1,  iMjtru. 

V/.^«..I,.s.,.U.3.V      Sec.    //«„,.,w„ 

.V«r  /w«^  '**'•««..;/«><'!,..  3.1  \    H    I! 

'-1,   (!!««.>   a«   to   ,,r!nr.,  |,.   „„    „.hirh' 

C.n  Kormerljr  held  th.v  action  mii,t 


1*  brought  by  executor  or  Hdministnitor- 
leatmn  v.  fanadiaH  I'arifi,-  H.  ,;,    12 
Man     L.    U,   ,,2    (I8!.S):     Dubuc,"  .1 
Urotherof  .Iweasetl    t,M,k  out  adminis. 
•ration  «n,l  refu««l  to  .».• ;  wife  »ue.l 
Hut  see  ..  4  of  the  K.  ,S.  M.  1902,  c  31' 
It  ha«  l«e„  helti  that  .l«„,„Kt»  mu»t  be" 
calcuUtol  with  refer.  I.CC  to  n  «^.„able 
expectation  of  |«3cuni«ry   U'neHt  from 
contniuance  of   life  ;  gee  /ta,„/«.«   v 
'!!""•'•   '^    Man.     I.,     li.    u    ^,.,,2); 
aftrmcl34  S.  C.  li.  ai.V 
(■/)  P.5,»u/>r„. 

{*)  .V(^™//  V.  i/W«,'/,,  23  o  J{  ]3„ 
(1'*'.'3).  Kalco„bri,lKe,  .1.  For' a.:,io„ 
by  w.fe.   «,,.    /.,//„   ,.   ,^,,„^^     ^.^^ 


CaiMdlan  Notes. 
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ASHBY  i:  WHITE :    REFUSING  TO  ACCEPT  VOTE  (a). 

nnnX"1!rn77^^  statutes  relating  to  Parliamentary  elections 
usually  provide  Denallies  for  returning  ur  deputy  returning 
officers  improi^rly  refusing  votes  (iV  The  suciess  of  h? 
aggrieved  person  in  recovering  will  depend  on  whether  the 
refusal  was  ministerial  or  judicial  (c).  ..nd  whether  the  officer  was 
malicious  or  honest  m  his  refusal  (d).  The  returning  officer 
not  protectetl  as  a  public  officer  under  R.  8.  0.  1897 
c.  tm  and  c.  89  (e),  ' 

,„t^r!^'^%'^^''r']"^S  omeer  de  facto,  &lihou(ih  his  appointment  Manitoba, 
may  have  Wu  informal,  is  liable  to  the  statutory  penilties  (/)     ""***''*■ 

queiionf  Sther^ihe'  ^  'r    O  "''  '"''  T "'^  ^'^^^  °°  *''«  ^<^ 
^uoowuiiB  wneiner  tne   D.   R.  O.  was  actmc  in  a  judicial   or  a..M. 

mmisterial    capacity,  and   whether,  on  the  theory  TS  o    ^"*^- 
Z««  nf  f!!'^  necessary,  the  circumstances  were  sufficient  ev° 
dence  of  the  refusal  being  wilful  and  corrupt. 

in   an  eTection  ^J^fu""  *k  ^'m^^*^  *«**"«*  '^e  returning  officer 

STRAYING  CATTLE  (i) :  FENCES. 

t^  ^l?nS^f'■ ''*'■  *'*'*' .'"  ^^^'  ^«"»d»  there  was  a  disinclination  OntaHo 
Colony  (*)'  "°'°'°""  ^"^'  '^PP'"'''^^*'  ^°  '^«  circumstances  of  the       ^"' 

fen^c^'Jai^'cattll//?'*  ?  'r'J«^"«'-  ^^  ^^P^r  Canada  must 
Sw^re  ofth'e':^?;;r  ''^  '^^^^^  ^'^  '^^^^"^^-^  beingVtenfor 


(«)  H.  ti,  #ii/>ra.  The  doubt  raiueil  br 
Clerk  ami  Limlnell  u  to  whether  ••  the 
political  franchiw;,  like  otlier  franchwes, 
WM  to  bo  reganietl  iw  a  right  of  pro- 
perty,"  haa  not  yet  reached  lomc  parts 
of  thii  Dominion. 

(*)  i:.g.,  R.  S.  O.  1HS»7.  c.  !t,  s.  I<J4  • 
R.S.  II.  (•  !897.  c.  67.S.  I»6;('.  8  K  II 
1903,  c.  3.  i.  ]tx,.  K.  s.  N.  S.  mio,' 
«.  llM.  .•<ec  alio  R.  S.  N.  s.,  c.  4,  ».  4o. 
ameii.le.1  by  N,  S.  Ijiws,  lUOl.  c.  ly, 
8.  5  (il)  as  to  "  revisers."  ( ■  o  S  \V  t' 
C.3,s.  12N;  R.S.  M.  1H02.  C.-.2,..  275; 
(r)  UaltoH  V.  Aftjohn.  6  O.  R  65 
i\»m.  Hagarty,  C'.J. 

(rf)  Johnstnt  r.   Alhn.   26  0.   R    5,-jo 
i\m).   Boyd.    ('.  :      ^    y/„^,    ;    ^. 
.SHm»e,-jV!t,  30  O.  R  577(l8yU).  Falcon- 
IridKc,  .1..  acts  committed  •■wilfully.' 
(c)  .VrVittie  ?.  tf/iri,n,  or  o.  j.;   -,.. 


(iwiM!).  Meredith.  CJ. 

j/)  If*!/.  T  //olmaH,  10  .>fan.  L.  It. 
272  (ls!»4)  ;  case  under  R.  8.  c.  c  ^ 
ss.  .So  and  loo. 

(tf)  3.-  X.  s.  R.  m  ,ijK)2),  n„,„e  „„ 
voters  list.  pUintiff  refused  ballot  bv 
D.  R.  (». 

(A'  .»/<•.»,/  V.  .VrXeil,  7  R.  4  G  <!7 
(ISNtii.  McDonald.  J. 

(i)  >*eepp.  10,  11. 

(*)  See  article  on  Kencei,  by  Mr.  U. 
M.  Macdi.uald  in  15  C.  L.  T.  at  p.  151 

(/)  S/„i!f„r,t  V.  fhhbU,  M.  T.  2  Vict. 
Iht:.  Out.  Case  Ijiw,  p.  27M5. 

(.iw)  .l/uMo  \.Marga»,  24  f.  C.R.  H;<s 
(lMi5),  Hagarty.  ,1.  ;  cf.  Irf,  v.  Uilr/.. 
cH'k.  I)n<.  L'47  (IS30),  where  there  was  a 
ruinous  tenoc  and  no  knowlclgeon  pan 
"f  i>wner  of  escaping  animal. 
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Canadian  lioU*. 

Oattrio.  At  the  present  time  the  ground  is  nrettv  xv«ii 

Ifuislation.  ^  ■  pretty  nell  covered   1 

K.  S.  ().  1897,  c.  27-J  (an  Act  reaiiectinc  PoiniilH^  ..^^-mM 
The  owner  or  occiiimnt  of  nny  In.ul  s hnU  l»  rl  I'  '"^^V**!"'"- ' 
ilaninRo  caused  hy  any  nninin   ,,n  W  1.  -  V     '^^''P"''^'*''^  '<""  «" 
tl.«"Kh  such  animal  ^TllZuX^Z^^^^^^^  ' 

nny  anunul  not  wrmittwl  to  run  nfiVJ  T'  V'"  .*"«  owner  c 
niwnicipahty  shal  Zlawi  //,/"„  ,  ''"^^  ''T  *^«  "'^^-'^w^  of  th 
although  thi  tend  enllo^X^Zerr^:^^  ''""'  I*^  ""«»»  «"'™« 
required  l.y  such  by-laws  '>)       '   ^"'"'''  ''"*  "«»  "'  t^e  heigh 

AmeS;nVUl?rif-L^^^^^^^^^ 

imlities  settling  the  height  extent ?n<lT  °^  '?^''**"  ''^^  '«""«• 
k^..  di^sion  ^^iisrrtf  tr^ir^'S-l- 
nnaftrfe'rS!;:^  fri:^^^^^^^^^^  'or  pounds 
passing  of  animals  (/,)     '^^""^^"'g  *''«  '""""'K  at  large  or  tres- 

ml/oini?;g'Lier?'a':iu?^Mo^'^'''lki"le^r„^^^  '""^.'^^^  °" 

proportion  of  the  fence  which  ma?ka  til 7  *"?  '"•*'*"*"•«  i""' 
them,"  and  provides  machinerv7or  «„f  -^""'J'^^''^"  ''«t^^««» 
of  the  duty.  "»acnmer>  for  enforcmg  the  performance 

liule  of  IJahilitu  in   Ontario  —'» \l'l.««    ^    • 

'luty  on  adjoining  owners  t;contrnLjM'«nl^^r'f^?>'"^^«  * 
owner  of  ,inv  doniestiV  «n.-,«„i  i  i  •'  ^'  ?"*'  *  Imbihty  of  the 
lands  (/).  The  Sl.;"'";li!f'"«  '"fo  lawfully^enced 
differences.  "'"an.e    provides    machinery    for  settling 

anf  oroides  'Z\";Io  ilSl^S^.^Tf  '^  laujulj,,.re  (s.8). 

,    .")  ThU  i„  eff.ce  enact.  ...  I;!""^??^.  '^  »J^^'"'  '^"'^e  'he 


was. 


British 
Colombia. 


ThU  in  effect  enact.  tl,e  common 

(*)  Tbi.  authority  eiten.l.  no  further 

'""••-'low  the  running  at  larKeu'n 
'he  r,^l«an,lhisfhw«y,  ,,■„„,:„„•,,. 
J'<'i>t^  :  Fenj,„m  v.  C.  ]'.  J{„  h  O   I    11 
6'*M«90O.y*r08ler.,U. 


CM  (le.xl,);c.  78  (Entire  A..imal.). 
(/)  s.  7. 


Act) ;  c.  41  (Cattle 


Canadian  Motet. 

strayinR   ol    cattle    in    not  a   trespass  («.  4),  and  as  to  lanrk 

s'anl;;;:i ; -is.'"^'"'  ^"'^•'■*  ''"^  -  "-•  ^^  "--"•«  *«  'ia'-ie"- 

It.  8.  U.  C.   i81>7,  c.  70  (Line  Fences  and  WatereouiMe^  Act) 
estabh^heH  «  duty  to  fence  as  l^^tween  a.ljoini,.«  owners  and  .' 
procedure  m  wise  of  disjmles.  ""fis  una  « 

«    rn?on'^'"  \^'*1'  '■•  ^^^  (Municipal   Clauses    Act),  provides 
8.  50(24).  or  l.y-laws  estal.lishinK  pounds  and  rei  tinl-  th.' 
runnu,K  at  large  .,f  any  animals.     Hee  h.  50  (47).  defhS  a  iwfu 
feiice  wi  hui  the  l)oundaries  of  the  niunicipaiitv  ^ 

See  also   H.  S.  Ji.  C.  1H97.  c.  7  (AniuiaU  A 
Ranges  Act) ;  c.  114  (Bree<Ung  Stock  Act). 

li.  S.  M.  1»02,  c.  13  (Boundary  Lines  Act),  provides  a  procedure 
for  surveyniK  and  erecting  line  fences.  procedure 

Lyiws   s;tS'u!^?  *'^'''**  Municipal  Act),  s.  (586.  authorise. 

nn»  r   '"^f^'"'«    "'•»'  '^  n    l"wfui    fence    along    highwavs  or 

boundary  lu.eH;    s.  048.  for    in.p.,unding    and    reg,  h  t  S  ih^ 

thr^Sr  "fi^oi,  'tiu^:^^  t?''Ss;:^sT"t;ttlr'S;i 

restrictnig  the  running  „t  large  of  cattle  ^  '         ' 

rumlg':"  large.''''  ^"''""'^  ^^•'^'  ^'^^''''^'''''^  -••^'""  ""»"«»« 
r.,m,««„  /,«„•  «„,/  .S7«////<.,y/  I.iuhilit„.~'nw  provision  in  tl.^ 
Boundary  Ln.es  Act  does  not  supersede  the  co  u.CC  iil  iUtv 
o  an  owner  of  catt  e  for  all  their  trespasses  except  2  li^^ 
due  to  defects  u.  fences  which  the  coujplainant  is  S,nd  as 
between  hnnself  and  such  owner  to  keep  up;  a^he  Jus  "how 
that  the  complainant  was  bound  to  keep  up.  nd  re^r  the  pa  t 
cular  part  of  the  fence  through  which  the  cittle  entered  (i)  ' 

la^Su^tce  (f')''  o^oJIT"''"'  T'-P"«-«.Hnd  Pounds),  defines 

r  8  14?.    ..Lii'  ^  ,"'*'•'    «,  procedure    as  to    line    fences 

;    r  1  •;•  J  r""*'*"**    '"'■    1^""^^«  (8s.  15-84);    fixes  the  rules 

as  to  liability  for  trespass  by  cattle  (ss.  85-88). 

C.  S.  N  B  1!K)8.  c.  1(55  (The  Municipalities  Act),  provides  power 

niri^''s'%'(mf.;''^  ?''''*"•''  '''^'  ™""^"«  """Co 

Sng^auietiJ^iStS'"^'"""  '^  ""'^  ''"^^'^^■ 
4  Edw.  VII.  c.  20  (X.  Ii.v  Act  relating  to  cattle  running  at  large. 

Large).'       ''•  '''^'  '^  ''  ^^''''^-  ^''^"''^  "»^  ^"""«>«  Going  at 
R.  8.  N.  S.  1!»00.  c.  1)8  (Fences  and  Iinpoundincr  of  Cattle) 
defanes  fences  (s.  2);    provides  i.rocedure  for  divis  m.  Lnces   s  ' 
6-18)     establishes  rules  of   liabilitv  for  damages   (ss    14  10) 
provides  for  pounds  (ss.  20-2(;)         "  """^^g^s   ^ss.   n-ij) , 

o>  laws.  s.  134(24)  restraining    and    regulating  the    ruuuini 
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f  13l?on"9ir^    T-''''H''    ^•134(22)   establishing    pounds- 
ft.  id-i  (20,  21)  regulating  fences.  p^uuus , 

13  Yiof  ■  o'  w  A?'-  ^'^"''■^'  '^"""nuecl  l.y  4(3  Vict.  c.  8. 

i.J  \itt.  c.  10  (l)ivisioii  I-ences).  continued  hy  47  Vict.  c.  11. 

LIABILITY  (JF  IJAILWAY  TO  FE.NX'E. 

theto;IJ';uH,?n-I^''"-^'  '^'^''  l''^i^va.y  Act  1903  establishes 
me  tuuies  ot  such  nuhvays  as  are  under  the  Dominion  \uv\^,hn 

tenc^-'  f  •I'Jia'*-";,?-  '"■'"/British  Colmnbia  Hail,,,,,  i,.,,  ,.  g^ 

fenL  '"°''  °-  "°  <"'»  ■^'"""o'"'  «""»«y  Act),  ss.  3i38, 

Cl^i;,  daiL"*^'  °-  ""  ''"'"  ^"""»'"'  Hailvay  Act),  ss.  27-28, 

C   SX.  B.  1903,  c.  91,  s.  19,  fences,  ic: 

llie  obligation  to  fence  has  been  held  "eneral  nn^  r,M  «,      - 
as  against  the  occupiers  of  land  adjoin  nglenilwat  Z  TlT'^' 
the  statutory  obligation  is  to   fen^e  .irei-rthf  S^  J^ss": 


00  ^s.  I'J'J,  20O,  201.  See  the  ci^es 
collectea  in  MacMurcliy  .v  IXnisnu, 
C.in.iai.an  Kaihvay  Act,  l'J03.  i).,.  3(is. 
320.  " 

(A)  Miuhlen  v.  XeUon  11.  II".  Cn  .5 
B.  C.  I{.  -,n  (1S!«9),  A.  C.  r.26  ;  "cf 
6^'W«,i  Tnnik  11.  W.  Co.  v.  T/ien-ir,, 
30  S.  C.  U.  4,«.-,. 

(c)  irw?/„.„r«<;  r«^^/e  r;».v.  Munitohu 
,in,lX„ytl,  Western  It.  Co.,  Cllan.h  K 
553  (KS'.iu),  Taylor.  C.J.  '     ' 

(</)  McFlev.  Canadian  Pacific  n.  Co 
2  Man.  L.  K.  G  (l.^M-l),  Ar,ia.jh  r„.  ,T  '•' 
cf.   McMdlan    v.    .Manitoba  and  Xurt I,'. 


n-e,teni  R.  Co..  4  Man.  L.  IJ.  220  (mi)  ; 
Fern.H  v.  Canadian  Pacific  li  Co  Vj 
Man.  L.  K.  .^ol  (is-.M) ';  eas;  under 
Raihvay  Act  of  Canada,  51  Vict.  c.  2!l. 
s.  194.  .IS  amended  by  53  Vict,  c  2s' 
i'.  2and  »s.  mo,  lys. 

(<•)  Phillips   V.   CaiMdian  Pacific  11 
<".,  1  Man.  L.  K.  110(1884) 

-1  ->.  u.  ii.  441  ;  decision  on  41  Vict 
c.  92,  s.  22. 
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through  enclosed  or  improved  land  the  onus  is  on  the  company  New 

to  show  that  the  land  is  unimproved  (a).  ^     '  s^^wicls. 

E  S.  N.  S.  1900  c.  !>9  (The  Nova  Scotia  Eaihvavs  Act),  ss.  185-  Nova 

191,  fences  and  cattleguards  ;  s.  2r,2,  cattle  not  to  he  at  large  near  Scoiia 
railway;  s.  263,  cattle  not  to  be  driven  within  railway  fences 

INJURIES   TO   SERVANTS  (/;). 
A  master  suffering  injury  to  his  l.usiness  by  losing  an  employee 
through  nitimidation  or  violence  has  a  remedy  by  injunction  (.) 

RAILWAY  FIRES  (<0. 

See  the  Railway  Act,  1903,  3  Edw.  YII.  c.  68   (Can  )    s  239 
deahng  with  the  prevention  and  liability  for  fires  (,). 

R-  S-  0.  1897,  c.  2G7  (Preservation  of  Forests  from  Fire)    ss 

9,  10,    locomotives    and    engine    drivers,    precautions    in    fire 
districts.     See  Brereton  v,  C.  P.  U.  (/). 

C.  S.  N.  B.  1903,  c.  94  (Protection  of  Woods  from  Fire),  ss. 

10,  11,  locomotives,   sparks,  cl-c. ;  ss.  12,   13,  duty  of   railway 

7  f  q'i^'  ^"  \^^^'  'l  ^^  (rrotection  of  Woods  against  Fires),  ss. 
7,  8,  9,  locomotives,  &c.  '' 

PUBLIC  AUTHORITY:  PROTECTION  OF  PUBLIC 

OFFICERS  (0. 

Public  officers  in  Ontario  are  protected  by  the  Act  to  protect 

Im^'  1"'"  f -f '  '"'^  ""'.'•'■*  ^^'^"^  ^•^•^'^ti«^--^  actions.  TSo 
1897,  c.  88,  and  its  companion  Act,  c.  89 

puSlo°oL'^  l}'""-  '■ ''  <'"^'™""'>'  -  '''■  -«»"  against 

B.  S.  B.  C.  1897,  c.  128  (Magistrates  Protection  Act). 


Dominion. 
Ontario. 


New 
Brunswick. 


Nova 
Scotia. 


Ontario. 


E.  S.  M.  1902,  c.  104  (Magistrates),  ss.  34-36. 


(u)  Xeif  Bnnttwick  It.  Co.  v.  Arm- 
"tronn.  -2^  X.  B.  R.  193  ;  decision  on  33 
yict.  c.  49  (N.K.),  s.  14.  Sec  Lere^qiic  v. 
yi'w  JInimaick  11.  Co..  29  N.  15.  H.  .-„S8, 
effect  of  declaration  that  railway  •'  for 
the  general  advantage  uf  Canaila  " 
(*)  P.  n,»iiimi. 

(c)  See  Uyncf  v.  Finher,  i  0.  R.  60 
<1883),  \Vilson,  C.J. 
('/)  P.  13,  iupra. 

(c)  For  thecaaesonthelawase.xisting 
previously  to  this  Act  see  MacMurchy 
&  Denison,  pp,  457-467. 


(./")  29  O.  R.  r,7  (1898),  proper  forum 
where  to  bring  action. 

ijj)  29  N.  a.  it.  044  (1S89),  hav  ignited 
by  sparks. 

U')  n  S.C.l{.fiS8  (1884),  sparks, 

(0  Pp.  13,  31,  sujira. 

{h)  Thesheritf  executing  a. A'. /a.  was 
held  not  a  public  otKcer  entitled  to 
notice,  ic,  under  s.  46S  of  the  Judica- 
ture Ordinance,  R.  O.  1888,  c.  8  ;  Mac- 
DoniiM  V.  llohertson,  1  Man  L  R  434 
(1893). 
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C"  S  \n    u!nS'  '•  ^^  '^''-'^^^'^^i""  of  Co,..tal.Ies). 
r   K    X    u     i?n:  '•  ^-^  'i''"tection  of  JiKstices). 
StatutJ)  ^'^''  '•  ^'  ^l'^-"t-'*-'^i»"  of  Persons  actin,.  ..ndu- 

1^.  S.  N.  S.  VJOO,  e.  42'^Constal.les  protected  I.y). 
NEGLIGENCE    IX    INFANTS  («) 

'FORCIBLE   E.JECTIO\   FROM    DEFEND \XT-S 
PREMISES  (r). 

enS^^ci'j;  jj:^:;::;^;;:,  Jr'ur  ""^"'^^  '^  ^-^^^'^^^  ^"-"^^  '.> 

which  hel.as  niSV  u        i;S"^  T ,f  ]  '-"««  i"*- 
readiest  to  ,e,Lt  is  necessai  •  "it'l  S^'f^;  tl^^c^'L^Sf  ""  " 

inisl    t1i:e^lSiS"t;r1""  r^^^^  ^4^"the^e„da„t 
into  (on  the  traS^t  !S   S    et    I't^rortl^  '"''^T' 

as  to  ..ethei  a  ^ina^: S :TS.S X^^  i^Sc^Tn: 
FAIR  COMPETITION  (r/). 

other  members  of  t£  conS  T  themselves  and  witli 

They  did  not  do  so  fo  the  m  rs^°"f  T'  ''  ^'f -^  ''''^  P'""^''«'- 
ness,  or  from  nny  othL-  ma  ci^\,?' •  L/l  ^^  ^"',"  "'  ^"«  '^"^i" 

to  conduct  his  dealin-  n  m  h,  "..^  r  T^l''^'  ^h^J  asked  him 
heen  established  rth"G?aVvJr"^'^  ^^'  '"''^^  ^"hi<^^  had 
business  interes  s  a  1  ^vn^n^l  t  T  ^•''  ^''''  l'™tection  of  his 
would  cease  to  c^'^l'^Uhhim^^tt""/,)!'''  ""'"^  '^^  '''  ''  ''^^^ 

(")   P.  14,  suj),;,. 

('')  ^"I'l^ter  V.  r.  7;,//„«  r»..  •>,5  0  I! 
7.^  (Ksy4X  A.mour  C.J.  :  G.inlne,'  v 
Gi-ave,  1  F.  &  F.  .ipprovcl  of;  S  C  ^l' 
A.  R.  624  ;  24  S.  C.  K.  ro.\  '     "  " 

(<•)  P.  20,  .lupra. 

id)  The  Queen  v.  OWnH,  19  V  R  H 
49.  '        -  .  u.  n. 

(r)  />,/,■;.«  V.  Leuiion.  s  F  c  R  ",99 
(1S52),  Robinson,  C.I.  ;  cf.'  CT«.«  V 
.^..'"■'"'■';'  1"  ^'-  ^'-  <■■  1'.  233  (l.sr.fi), 
V\  lisoii,  J.,  unnecessary'  force  ;  ,<y„>«  v. 


^'"'■'rf-  '^^-  <'Ii. -120  (1857),  Robin- 
^ou,  t.J.,  appropriate  conduct  of  ,,erson 
ihrt^tcncl  with  tar  an.l  feathers; 
.U,u/,/eu   V.   F,n-!,;/.    (J    u.    C     R     -'lu 

(.y)  .^ce  AV%  V.  Ji/a„U>\  6  R  i:  c; 
•"24  :  C,  C.  L.  T.  ot2. 

07)  P.  24,  .mpra. 

(//)  I  Western  Law  Report..  I*. 
(1.  a.).  Full  Court,   per   Pubuc,   C  .1    • 

Case(lv.»:;).A.c.  29,  followed 
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CONSPIRACY :  TRADE  UNION  (</). 
A  con  spinicy  of  meml)ers  of  a  trade  union  to  injure  a  non-  Ontario 
union  workman  l.y  dei-nvin-  him  of  his  emnlovment  besides 
bemg  a  tort  (p.  27)  is  indictal)le  (h). 

OBSTRUCTION  OF  HIGHWAY. 
U-inhrholfnm y.  Lord  Dn-h/,  (c)  has  been  followed  in  Ontario;  n«t»«„ 
and  to  manitam  an  action  for  obstructin^r  a  public  way  the 
plaintift  must  show  some  substantial  dama-e  p,;culiar  to  him- 
self beyond  that  suffered  by  the  rest  of  tiie  public  who  use  the 
way.  Leins  compelled  along  with  the  rest  of  the  public  to 
pursue  one  s  journey  by  a  less  direct  road  is  not  such  xp.'rial 
'/'";."'•:';■("■  ^^l'*^i-f  there  is  no  peculiar  injury  to  a  private 
individual  his  remedy  IS  by  indictment  (<).  Apparently  where 
a  municipality  is  the  plaintiff  against  a  railway  company  it  is  not 
necessary  to  prove  special  damage  other  than"  the  expense  of  the 
municipality  is  put  to  tor  repairing  the  road  ( t'). 

The  Attorney-Generalfor  the  Province  is  the  proper  informant  Manitoba. 
ma  suit  to  restrain   the  obstruction  o.^'  highways.     Where  tlie 
relator  is  also  plaintiff  it  is  necessary  that  he  should  have  an 
interest  {//). 

There  is  a  distinction  between  the  mere  right  to  use  a  hi"h-  New 
way  and  the  attempt  to  use  it,  as  giving  a  right  of  action  in  the  Brunswick 
one  case  and  not  in  the  other  (It). 

MUNICIPAL  LIABILITY  FOR  NON-REPAIR  OF 
HIGHWAYS,  BRIDGES,  S:c.  (/). 

The  municipalities  in  Ontario  are  liable;  and  therefore  our  Ontario 
text-writers  and  judges  are  not  put  to  the  necessity  of  an 
elaborate  and  archaic  explanation  dating  from  a.d.  146().  The 
cases  are  very  numerous  (A),  partly  because  of  the  number  of 
accidents  happening  on  our  public  roadways  and  partly  because 
the  amendment  of  the  Municipal  Act  has  had  an  invincible 
fascination  for  the  members  of  our  Legislative  Assembly. 


00  !'•  -■">  xi'/ini. 

0>)  II- <i.    V.    Gibson,   IG  O.    It.   704 

((•)  1'.  I'S.  mqini. 

(d)  Jldiril  V.  Miho/i.  22  V.  C.  ('.  1'. 
491  (1S72).  .<ee  also  Fix/irr  v.  7)i>v/i. 
n/iij)  of  VaufihiUi.  12  V.  ('.  \\.  .").".  (is.",.",-)  ; 
Jarrix  v.  (iinit  Wextrru  li.  IT.  (\i., 
8  U.  C.C.  P.  11.-.  (1.H410. 

(*•)  Wind  r.  (imit-Wextirit.  11.  11'. 
Cii.,  13  U.  0.  It.  31.-.  (ls.-,(i)  .  ^SiiKill  V. 
Graml  Triiitk  R.  U'.  Co.,  15  U.  C.  R. 
2H3  (18.->7")  :  Brown  v.  Tiintiito  ami 
XijiUshi/j   li.    ir.    Cu.,   2U   V.  V.  C.  V. 

C.T. 


2ut!  (1S7(0,  overnilt'd  by  (ivvvntie,  J., 
13  S.  C.  It.  l.-)(i  ( I SSt!)  :'//,/« J//„«  a/id 
liriK-h  Itoail  <\i.  V.  Gmit  WeHirii 
It.  ir.  Co..  17  r.  C.  R.  .-.lu  (IS.-.D); 
P.'ices  V.  IfaV.  2'.)  tJ.  C.  R.472  ClNti'J). 
(./')  loirn^liij)    lit'    Sirtiia    v.    Great 

Wrxtprn  If.  n:  cc.  17 1\ c.  R.  r,:,  {ixr,:t). 

(.'/)  Att..Grn.  V.  \rni//,t,  3  Man.  L.  R. 
l'.»7  (lH8ti).  Taylor,  J. 

(//)  liurtim  V.  ViiKijhi-vtij,  I'J  X.  B.  R 
o\. 

(/)  I'p.  32  >-f  .-w/.,  xiipni. 

(*)  They  occupy  some  tifty  pages  of 
the  Digest  Ontario  Case  Law. 
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mimidn.nifv 'l^?•7*^  (The Municipal  Ordinance),  s.  87:  "Every 

n   vp,-  r     ■       ''"  ''""^l^'"  '■'"I"^''"  '^"  «nlew.ilks,  crossings   sewers 

cuheitsancl  approaches,  gnules  and  other  works  made  or  done 

after  ^^diJ^.^!;:  ^K/rL.t]  •' "^'^^  ^•^"^^"  ^^^  ^^^"^^ 
^^  :ZZSZ  S^^t  ^'^"'^  --  -^  -  -e  "ot  removed 
See  .S/,.,v,  V.  y/,^  Co,7,or«/,-o«  ./•  thr  District  ofS.  V.nu-oHrcr  (V ) 
the  OnSr^'  ^".^'^^^■^■^eit  was  stated  that  the    ^vi   i:^  of 
civilh     iVl^  ^lunicipal  Act  making  the  Ontario   m,  nicipa?Uies 

ou  "of 'the"B"ri;;;h  ^r^l"  ^V"^'^""^^  ''''  '-"  ^^^^ 

sentinffj.ulimenfsaS   ^4""  v  ^'"^'-^  ^^'"^'^^  J"'  "^  1"«  ^'^S" 
for  w  nt  nf  ,^..^-     r^         ^''  1?*".""'*  *  ^■of'd  to  become  danserous 

(;0  The  .lecisions  on   these  sections       r;,...W„,  5  B.  C.  K.  028  (1.97),  „,.feas. 


have  been  collected  in  a  recent  book 
Ihe  Liiw  of  3Iunicip.-»l  Xegligence  re- 
specting  Highways,  by  J.  H.  Denton 
(Ihe  Carswell  Co.).  See  also  ss.  608- 
012  of  the  Act. 

102  0^""  "  ''^"'■^'  '  ''"■  ^-  •^• 
C'O  «   li.   C.   H.    17    (18!.7),  case   o. 
undermined   tree   falling  and  crushin-- 
laaintilfs  husband  ;    cf.    J'utter.on    v 


ance  and  nonfeasance.  (Gordon  v 
^utoHu.  ibid.r>h^-  Smith  V.  Vuiwoum; 
rhld  m  ;  LUulM  V.  City  of  IVrf.nV,  3 
«.  C.  K.  400  (18!).-;),  common  law  and 
statutory  rights  of  .iction.  Drake,  J. 

(rf)  Kennedy  v.  Portage  la  Prairie, 
12  Man.  L.  i{.  034  (isyo).  See  also 
8.  fi(,8,  limiting  the  roads  to  public  ones. 

t,f)  1  Western  Law  Keporter,  17(i 
(U»U.J). 
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!r^;n  iT'^  '"'^""'  "\  ^'•''  '1'^"'''"-  *'"^  '•'•''^^"^'  "^^  li'^'^  ''et'H  Manitoba. 
(lone  in  otliei-  eases,  aiul  that  thia  was  not  "  onliii.irv  tnitr-e  "  us 

coiiteiiiplatfcd  by  Municipal  Act.     J)etenilant.s  held  lial.le 

,,/'■''.'""'  '^■'""'••—Extent  of  liability.     See   Ta>/lor  v.   Citij  of 
W  niinpcfi  (a).  '  ''    ■' 

Th,-  fitlr  ,,/a  Municipalitu  to  a  7.',.,/,/.— Held  a  question  of  the 
title  to  a  corporeal  hereditament  within  lueaniiif?  of  Countv 
Court  Act  (/').  '' 

Fonnrr  Low  in  Mnnitoha.—k  municipality  is  not  by  the 
common  law  answerable  in  damages  occasioned  by  defective 
highways  or  bridges.  The  general  enactment  of  the  Manitoba 
Legislature  respecting  roads  (44  Vict.,  2nd  Sess.,  c.  5)  •'  has  not 
imposed  any  civil  responsibility  for  neglect.  In  this  respect  our 
of^'Ontari?'^  tr  *™^  ^^"'^  accident  happened  difiers  from  that 

In  the  absence  of  a  statute  imposing  liability  for  negligence  New 
or  nonfeasance  a  municipality  is  not  liable  for  injuries  caused  Brunswick, 
by  lack  of  repairs,  but  is  liable  for  acts  of  misfeasance  such  as  "^ 

constitute  a  nuisance  ((/). 

.  The  tendency  of  the  New  Brunswick  Courts  since  the  decision 
in  titiioj  St.  John  V.  Campbell  (c)  is  to  require  that  a  misfeasance, 
and  not  merely  a  nonfeasance,  on  the  part  of  the  municipality 
must  be  alleged  and  proved  (y).  "^ 

Thus  the  failure  to  remove  snow  from  the  tracks  of  a  street 
railway  IS  a  mere  nonfeasance  for  which  the  corporation  is  not 
liable  {//), 

The  following  cities  and  towns  were  previously  to  Citi/  of 
St.  John  V.  Campbell  (supru)  held  liable  for  injuries  caused  bv 
non-repair  of  streets :  Portland  (h),  St.  John  (0,  Moncton  (/.■). 

A  general  statement  of  the  law  applicable  to  this  Province  is  Nova 
to  be  found  m  Ihomas  v.  Town  of  Annapolis  (l) :  •'  In  the  case  of  Scotia. 


(«)  12  Man.  L.  K.  4:'.t  (ISi)s), 
Killam,  J.,  a  question  of  oircuiustniices 
in  each  case. 

(*)  See  Miinicijmlitij  of  f.„n',xe  v 
C.  P.  11..  14  Man.  L.  K.  1  ("llMi^). 

(o)  Wallh:  v.  Tlie  MiinicijiulUii  of 
Assiniboiii,  4  Man.  L.  R.  8'J  (1S87). 

('/)  ('it;/  of  St.  John  v.  Camj/bill,  20 
S.  C.  It.,   1  (18!t(>),  following  Pictou  v. 
Oeldert.  (IHiKi)  A.  C.  524. 
Cf)  2ii  S.  C.  K.  1  (18'Jt;). 
(/)  See  RoUtfn  v.  City  of  St.  John, 
3t;  X.  li.  R.  .-,74  (1!(04). 

(.7)  McCrea  v.  Citij  of  St.  John,  3r, 
>'.  B.  K.  144  (1!»03),  following  ^'««)/)Jf.// 
V.  City  of  St.  John. 

(/()  Christie  V.  City  of  Portland,  29 
N.  B.  It.  311  ;  30  N.  B.  It.  4!t2;  21 
S.  C.  I!.  1.    See    Williams  v.    City  of 


Portliinil,  2'.t  N.  B.  U.  1  :  III  .S.  ('.  U.  l.-.K 
where  work  not  done  negligently. 

(0  JJrincoll  V.  .Mayor,  ,yc.,  of  Ci/,i 
of  St.  John,  2!)  N.  B.  K.  l.-,ii,  sidewalk 
on  inclined  plane  ;  iM-khurt  v.  Citi/  of 
St.  John,  3u  X.  If.  1{.  44.-),  defective 
railing  ;  Kinncaly  v.  Mayor  tf  St.  John, 
30  X.  B.  K.  4(;.  But  see  City  of  >'/. 
John  V.  Camphell,  nupra. 

(h)  Cameron  v.  Toirn  of  Moncton.  2\) 
X.  B.  K  372,  dangerous  state  of  side- 
walk caused  by  wrongdoer  does  not 
relieve  corporation  of  liability. 

(0  28  X.  S.  R.  55.J  (18'J«),  Towns- 
hend,  J.,  case  of  accident  caused  by 
grating  in  sidewalk  and  doubt  whether 
negligence  was  in  the  original  construc- 
tion or  the  repair.  See  application  in 
this  case  of  I'rivy  Council  decision  in 

4—2 
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MrxiCIP.lL  LIABILITY  xmsiM  Oil  OF   SEWEIiS 

There  is  a  Tjrovision  in  s  t«;j  r>f  fi    /. 
Act,  1903  (Ontario),  givin    numtiml    '  ^'"'"'"''''^'  -Vunicipal 
tion,  &c.,  of  drains  siwers'  T  4fT:^^^^       ^'°:!?"'  **«  '«  construe 
to  the  pa,.ent  of  -X^rSnl'^lS't^tS 


JM/n>r.,f  V.  M.I>hn:o„.  4  App. '  as  25.; 
ami  I/„„/,,>,;  fnonril  of  .Sy,l„.,,  y 
yyy«/Xr,  (I,Si.5)Api,.  Cas.  4:i8  ' 

(«)  (I.syH)  App.  Cas.  r,24. 

(*)  4  I{.  4:  (i.  :H71  {lfis:i), 

('•)  Cas.  I)ij,e.st  17.-,,Ft.b.  KIth.ms,-,; 
see  full  report  .„  Canierou.s  Sup  Ct 
( as„;i,.     see  al.,o   AV««.  v.  oy^  „;• 

/W"^.101,I.m,ear,h!ef,  on.4e 
"11    n.ght  ;    A-;»,    V.    ../.«;,;,,„;,,     ,^ 

A'«y^7  1{.io.G,S,7C.L.T.u,,,;,j: 


(-•■Pirous  embankment  on  highwav 
('/)  City  Charter  of  Halifax,  IS64 
('■)  £■■■    dcMo.      See   Anhihaui   y 

r..«VM;^y™,,,,   33N..S.K.4U1   (lyoo)  • 

;Lf;  •'''''"'''^^'='^^^1'''^^''«<^"- 

tinuing  one. 

(/)  U.  .s.  N.  s.  l-MW,  c.  70.  s.  U7  (The 
Mmuoipal  Act);   K.  S.  N.  s.  1;.,^  c  71 
»•-'<+(,  1  lie  Town  rucorp,>iatiou  Act)     ' 

W  P.  30,  ,i,jjni. 


Canadian  Notes. 

injury  tlierefiom  and  to  any  rostrictiOiis  and  liabilities  imposed  Ontario, 
hy  this  Act  in  that  respect  or  otherwise  "  (a). 
See  C.  0.  N.  W.  T.  c.  70,  s.  87,  p.  89k,  xiipro. 
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See  R.  S.  B.  C.  18U7,  c.  144,  s.  50  (112-118),  powers  as  t.o 
seA\-ers  :  ss.  2<.4,  -ifiy,  provisions  (as  to  reclamation  works)  for 
nrhitmtion  as  to  damages. 

See  1{.  S.  M.  i'.)02,  e.  50  (The  Land  DrainaRe  Act)  :  s.  40  puts 
the  duty  of  keti.nig  in  repair  on  the  municipality;  s.  42  "ives 
the  Minister  of  I'ul.lie  Works  power  to  award  damages  occasioned 
i»y  the  performajice  of  any  work  under  the  Act. 

Cf.  c.  144,  s.  723  (arbitration  as  to  lands  damajjed). 

Actinuxfor  Tort  ,>r  Arbitiati,.,,  /—An  action  will  lie  against  a 
municipality  for  doing  negligently  what  it  is  authorised  to  do  by 
the  Legislature,  the  remedy  by  arbitration  (s.  728  of  Muni- 
cipal Act)  being  confined  to  any  damage  necessarily  resulting 
from  the  exercise  of  such  powers  (l>).  " 

In  Liretfe  v.  (ih,  of  Mo,i,!,.„{c)  it  was  held  that  the  city 
Jiaving  the  statutory  authority  to  construct  a  sewer,  and  having 
built  it  after  plans  made  by  a  competent  engineer  and  adopted 
l)y  the  council,  was  net  guilty  of  actionable  negligence  on  account 
of  the  insufficiency  of  the  sewer  to  answer  its  purpose,  and  a 
person  thereby  injured  has  no  remedy  by  action  at  law  ;  and  it 
makes  no  diHerence  in  this  particular  whether  the  use  of  the 
sewer  is  voluntary  or  under  compulsion. 

E.  S.  N.  S.  1!)00,  c.  66  (The  Marsh  Act),  s.  26,  provides  com- 
pensation for  damages  by  works  for  drainage. 

"Where  plaintifl's  horse  was  injured  by  falling  into  a  deep  un- 
co\^ered  drain  by  the  side  of  a  road  in  the  suburbs  of  the  city  •— 
Held,  that  the  drain  being  proved  to  be  well  constructed  and  of  a 
Jjind  (uncovered)  usual  in  the  suburbs,  the  city  was  not  liable  ((/)• 

SHERIFF,   NEGLIGENT   EXECUTION  BY  (c). 
What  is  due  diligence  in  the  execution  of  a  ./(.  lU.  is  a  question 
for  the  jury ;  the  sheriff  is  not  bound  to  keep  sentinel  day  and 


(")  See  Higtrars  JIuiiicipal  JIaiuiiil. 
llKio.  pp.  <J4H-(;:.l,  for  a  collection  of 
cases.  See  also  The  JIunicipai  Uiuinage 
Act,  II.  S.  0.  is'.i:,  0.  226  :  Tlio 
Ditches  and  Watercourses  Act,  It.  S.  (). 
181)7,  c.  285  ;  and  Clarke  A:  Scully's 
Drainage  Casea,  vols.  1  and  2. 

(*)  Foxti'r  V.  Munivliiulitij  of  Liiii.i- 
dowitf,  12  Man.  L.  11.  41  (iNitT), 
Killaiu,  J.,  wrongful  construction  of 
ditch :  flooding  of  pluintifE's  lands ; 
careful  selection  of  corporation's  ser- 
srants  immaterial.     See  also  .i'dte-sv/c  v. 


I'liitiiije  la  I'ruiii,',  <J  Man.  L.  it.  l'J2 
(18',IH). 

(<•)  3li  N.  15.  IJ.  iir>  0!'04).  See 
C.  S.  \.  B.  1!»U3,  c.  15!i  (Sewers  and 
Marsh  Lands),  s.  183,  compensation  for 
injury  to  land. 

ill)  McKiitli-y  V.  City  of  Halifax, 
2  Kus.  ic  C.  805  (I8;t;),  Smith.  J.  See 
also  Jfiinifoii  V.  .Vioiicijialiti/  of  Ea»t 
Jtuiits,  C.  H.  4;  U.  71  :  f.  C.  L.  T.  141 
(18S,")),  liability  of  municipality  for 
negligence  of  surveyor  of  highways. 

(f)  i'.  37,  siqira. 
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charge  nuleage  therefor  (I)  ^^estnu»ster  Gaol  and 

of'redenrtSJn'i,:  tlf''  'l"\'«  f'^^  ""^»  «^"  tl'e  equity 
valuable^)  '"°'^g"g«''   ''battels   Mhen   such    equity    is 

lee  c!  1:  N  B  e  i^o^^f «  f  Sheriff.,  s.  3.  action  on  bonds. 
Sep  r  M   v'  r'       ,  P,  ^'^'■'■^^^  «^  l>ebtors). 

«.  |ji 'bU^ty^of^herii? t  IX?"^^^  °^  "^'•^^"  ""^^  ^"-'>' 
ShSS";ltt""  ^^'-  r^Pe-ieatrif  damages  (A). 

su|;e/darvgrb^?s7eg:f  s^ ''  ""^''  ""^^^«  *"'^«-  ^- 

Escape  after  delivery  to  new  sheriff  (A). 


(«)  Finncfian   v.  JarrU,  8  U    C    1! 
210  (1H51).  liobinson,  C.J. 

(*)  Min-hle  V  noma>.  VA  U   C  1!  S21 
(1H5.;).    .See  t,„t|,er  7A.,.  v.  (in„>g,',2:, 
L^C.   H.  3!.<;    (i86fi),    .lestruction   of 
goods   by  hre  ;  JA.6V,-,v«   v.  J/.o^v.- 
Za;,./,  19  L.  C.  c.  P.  4(;0  (l.S(;!n    ex,.rbi 
tant    verdict.  Gwynne,  .;.  ;    .».//,/,   v 
;W«/%,    4    A.    n.    m>   (,,71.).    Mo,,; 
<^.J.A.,  mertsure  of  dnm.iges  for  delay  • 
Jonen  V.  7V.j-/„».  27  C.  I,.  J.  -,<»,;  ' 

('•)  6-'  Vict.  c.  7  (Ont.),  "s".  3.  See 
CreifffUun  v.  Hweetland,  IH  p.  1{  ik,, 
for  previous  state  of  law.  ' ' 

■L-  K.    4.4   (1!.01).   court  in  banc,  per 
McGuire,  J.  '^ 

(0   r«)'«n«  V.  OirxoH,  10  C  C  R  X'^ 
(lyi'H).  Hunter,  C.J.                 "    ' 

(/)  Byniexv,  McMilhi),,  2  B    C  T! 
163  (1^9L'),  Drake,  J.  ' 


ti»)  .I/rt**rv  M'li'iifuihirhif,  Co  T 
f'"""''"'  »  Man.  L.  1{.  8.VJ  (181(3),  held" 
liable  for  full  amount  of  claim  ajraiust 
debtor.  Duty  to  inquire  amount  due 
on  mortgages.  Duty  as  to  grain  seized 
in  .stackH.  For  piocedure  to  compel 
slienff  to  execute  writ  sec  lHack  v 
ketinrihj,  T.  W.  144. 

(/')  McVunim  V.  11'.//^.  2UN.  B.  E. 
44!»  (IstHi),  irregularities  in  procedure 
as  a  defence  by  sheriff.  ,See  also 
HuhniMH  V.  She,-njt\  '27,  X.  B.  I!.  68 
(l>i.><:0.  false  return  ;  actual  damages. 

(')  Crran  v.  Ii„-kwith,  3  Allen  (8 
-N.  li.  I!).  3(;.-,  (185<>),  Statutes  of  Umi- 
tat'"n.      Cf.  Atkhuon  v.  Mitchell,  .i  All 
(II  -N.   I!.   K.)  34.5;  AW/y  v.  Jane,,  2 
All.  (7  \.  B.  li.)  4ti.-,. 
(*)  I'mipf    V.   ./»/(«*„„.    2    Kerr.    (4 
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\l'!l ''  !'\  ^'«V"'-'; ■'""';'  J"^'«^  «•'*  .i"«tinc.itio..  for  escape  (a).         Hew 
Fonii  of  proceeilintis  ftgaiiist  sliL-riff  (, ).  Bruniwick. 

.   The  .sun-tie.s  of  n  Hheriff  as  well  nn  tlte  sheriff  are  li.il.ifl  tn  u 

Iinpnsonment  for  debt  abolished  in  IhIh  subject  to  the 
^"shr;S^"Vr  ff  ^;-  «•  l-^^^-.-.l^^  dhe  CoHectio/.lct)  lo.'^' 
of  com-!  (/ 1!  ^•eiH-ecmti.,n  resuking  from  delay  by  act 

Oldrr  Cj«,«,— Verdict  against  sheriff:  "The  sheriff  iiad 
received  the  usual  instructions  to  levy  o„  the  goods  and  fo 
^vant  of  them  to  take  the  body.  There  were  no  foods  t  take 
but  Ins  (LH.sbarres.  J /s)  only  diffic-ulty  was  that^'the  b  dv  ts 
there  m  the  ba.hwick.  and  that  part  of  the  instructions  le 
sherift  had  faded  to  comply  with  "  (</). 


('/■)  ClfiiiPiitWH  V.  (\imli,:i,  Steven^' 
I->iKe'*t.  iliil  111.  Hl'ii. 

(A)  Jdi-iU  V.  Miller,  l!,r.  l!il  <•> 
N.  It.  li.) 

(c)  Ste  Tlenry  v.  Min-plni,  1  Kill'. 
(3  X.  B.  It.)  2117  ;  y'/„7/,7«  v.  Uwki,,..,,,. 
Stevins'  Difrcst,  3ri|.  erl.  p.  7i:i; 
ir//.''"«  v.Jdiim,  ;  Allen  (H  N.  li.  1!.). 
•i">S  :  Ifanhj  v.  I'rhiir.  3  All.  (s  N.  n.  It.) 
2iU  ;  Milh'r  v.  1IVW,.«.  2  I'lis;.  (  I.-, 
X.  I!.  U.)  l>2r. 

(rf)  R.  S.  X.  S.  I'.MM),  c.  2s.  SI.  KS-Is. 

(«')  AhiciiiIliI  lUdl,  c.  I.',  s.  U.  s^c 
also  R.  S.  N.  .S.  c.  1S3  (Tlie  rmli-iiit 
Debtors  Act). 


(/')  fi-iiin-  V.  Ihii-hniiiiti.  3i;  X.  S.  I;.  1 
(l!'i'3).  miatiiro  of  dani.i.'fs. 

(.'/)  Tliuii>,\  V.  McLiun,  ■>  li.  \  c.  l'if:! 
(I^-Til).  Cf.  .hiiUoi,  V.  Ciiniihi'll.  I 
TI1..111.  is  (IS.-,.-,),  shiTitr  taking' iii-utfi. 
licnt  hail.  See  fiirtliur  Milt.i,-  v. 
lhn,l„,,.  3  R.  \:  G.  31.-,  QiM.sj),  .laniagcs 
a-aiiist  sh.'iiff  for  escape  :  (Whniiw  v. 
//'■//.  3  X.  S.  I).  44,s.  a|,p.,intiiiciit  of 
ilciiiitv  l>v  iilaimitT  ;  Jlaiihof  B.  X.A. 
V.  Jl.'ll.i  1[.  i:  (;.  121.  subse.niLiit 
li;vy  ;  Ki'iini'ij,  Ainii/iirf  v.  Diiihinni.  2 
R.  A;  (-'.  I'J,  inji,r.,|,er  sale  of  g,,o.ls  ; 
I'l-fi.jht,)!!  V.  Duiiieh,  Jiniifx.  3o4,  renicilv 
for  luvt-'ligeuce  is  action  against  sheriff. 


Thi  C'nnvn 
catiiiot  lie 
8Uiil  for  a 
tort, 
but  its 
agents  can. 
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lialiliL-atiuji  i,f  J'oit 


As  a  general  nilu  all  j-ei-.s, 
3  Hiitd  in 
exceptJoiLi. 


Le  H...,]  in      ,■  r    '    '"'^'"^  "'•«  '^^"title.l  to  sue  un.llial.Ie  to 

i-  H„e,l  .n  aet.ons  of  tort;  but  this  rule  is  .ul.ject  to  eortain 


The  Boverei,'„  cannot  he  svM.     A  i.Jtion  of  r>.,t  will  not 
for  th!      ^'"^''    ""'7'--^  «^  «^'"^  '^etin,  on  hehalf  of  the  Crown  • 

rosi^rz";    " ''"' "" '" "''  "■■""^" "'-'-« ^'-  P-- 

cannot  authonse  a  .vrong  to  he  done,  the  authoritv  of  the  Crovvn 
would  afford  no  defence  to  an  action  brought  fo;  an    Z^^Z 
co..nntted   h,  an   .fHcer  of    the   CVown '•  (,o/  '2  ll  / 
resp^..e.event,.o.^hthe  act   be   directs  ^ 
trpn(,)      ^\hethei    the  ca.se  of  a   soldier   actin.'  under  the 
orders  of  h.s  superior  officer  forn.s  any  exception  to^he  gn^ 
lu  e  has  never  been  decided,  hut  presumably  it  does  not^^      \ 
action  of  tort  when  brought  against  an  oW  of  t\e  Lust t 


{")  Tohiit  V.  r^,/,r«,  (18(U)  k;  c.  ]._ 
X.  S.  310  ;  Feather  v.  ^^«f<v/.  (l.si;.-,)  i;  i{' 
ii-  S.  l'.")7  :  liteoiint  (\n,tei-h,n-,,  v  Ut,„'. 
'•eii-Gfnend,  (1841-)  i  i.;,;,,;,, '   .j,,,; 

('')  Hale,  1'.  C,  Vol.  1,  p.  ju. 

(O  I'rr  Cockbuni,  C.J.,  (l.s,;.-,^  c  ].   ^^ 


!^.  I'   290. 

(./)  lt„;ie,-A   V.   lt„ien(h;,  JJ„tt,(\Hm 
1.1  Jloore.  1'.  C.  ],.  23,;. 

('■)  See  Keujhly  v.  //<■//,  (jscil)  4  y 
kV  7C;{,  Willes,  J.,  ,.p.  7y()  an.l  w.'.". 
Witl.    respeet   t,.   tlie   re-pon-ibil,tv   of 


I 


nmCKRg   Of    STATF. 

••iniislit  aKiiiiist  liim  pernoiiftllv  ;  the  Government  revenue  can- 
not  he  reached  hy  an  action  a^ainht  a  piihlic  officer  in  his  official 
iiipacity  id). 

To  thiH  rule,  however,  that  aRents  of  the  Crown  are  personally 
lial)lefor  torts  committed  hy  tliein  as  such,  an  exception  existg  in 
cases  ill  which  the  party  injured  is  the  sul)ject  nf  a  foreign  state. 
An  injury  inflicted  upon  aforeisnei,  if  done  hy  the  authority  of 
or  ratified  hy  the  Crown,  cannot  Rive  rise  to  a  cause  of  action. 
Thus,  where  a  commander  of  a  British  ship,  employed  in  the 
sui)pres8ion  of  the  slave  trade,  hurnt  the  harracoons  of  a  Si)anish 
filave-dealer,  and  his  act  was  suhsequently  ratified  i)y  the  British 
Ooveriinient,  it  was  held  that  such  nititicatic^n  was  a  defence  to 
ftn  action  a^'iiinst  him  at  the  suit  of  the  slave-dealer  (h},  upon  the 
Rround  that  "  where  an  act  injurious  to  a  foreigner,  and  which 
mij,'ht  otiierwise  atlbrd  a  ground  of  action,  is  done  hy  a  British 
snhject,  and  the  act  is  adoi)ted  hy  the  Government  of  this 
country,  it  heconies  the  act  of  the  State,  and  the  private  ri<,'ht  of 
action  hecomes  merj^ed  in  the  international  question  whicli  arises 
between  our  Government  and  that  of  the  foreigner  "  (- ). 

Again,  the  liahility  of  puijlic  officers  of  state  in  limited  to  torts 
which  they  have  personally  committed  or  actually  authorised ; 
they  are  not  responsihie  for  the  negligence  or  unauthorised  torts 
of  their  subordinate  officials  (//).  "The  Keeper  of  the  Great 
*Seal  and  other  persons  holding  high  situations  in  the  State  have 
authority  to  appoint  to  many  offices,  and  also  to  remove  the 
persons  so  appointed  at  their  pleasure.     But  they  are  not  on 
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Sdldicrs  who  fire  iijioii  a  liofum  luob.  it 
liiis  liuii  saiil  that  -ihe  law  ackiiow- 
le(l>.'i>i  no  (listiiiotion  in  thit  ifspfi't  be- 
twicn  tlie  solilitr  and  tho  private  in<h- 
vi(hial.  Tne  sdldiei-  is  still  a  citizen." 
J'tr  Tindal,  C'.J.,  :,  ('.  i:  1'.  p.  ;.>(;:(  (^n.). 
And  althoufjh  it  rnny  lie  (as  has  bven 
t'lif.Tisted  in  Sir  J  Stciihcirs  History  of 
<hf  Criminal  Law,  Vol.  1.  p.  Jo.".,  mid 
in  Hiccy  <m  I'lit;  ( ■.institution,  p.  2H4) 
that  a  soldier,  who  in  obedience  to  an 
order  of  a  sujiirior  ortieer,  iinju.stitiably 
given,  tires  upon  and  kills  or  injures 
fiersoiis  engaf-'cd  in  a  riot,  is  not  crimi- 
nally re-iponsible  if  the  order  was  ^'iveii 
under    --iich    eiieuinstauces     that     I  lie 


soldier  mii;ht  reasonably  supiiose  the 
superior  to  have  ;.'0o(l  {:rouuds  for 
giving'  it,  that  iiuestioii  will  not  affect 
his  civil  resiionsibility,  which  must  be 
wholly  independent  of  his  belief.  For 
further  discussion  on  this  subject,  see 
li-jlow,  p.  72. 

((/)  I'lilmiu-  V.  niitrhiii.wii,  (I8M1)  f. 
Ai>ii.  t'iis.  t'lly. 

CO  Jtiimn  V.  J}fiiiii(ni.{\xis)  2  Exch. 
167. 

(c)  /'(•;■  Cockburn,  C.J.,  (isd.-,)  6  B. 
it  S.  p.  2;»»5. 

((/)  WhittiiAd  V.  L,<nl  Li'  Di'.ipciin-r, 
(177S)  2  Cowp.  7.".4. 
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that  account  subject  to  make  compensation  for  injury  occasioned 
by  the  neglect  or  misconduct  of  the  persons  so  appointed,     f  he 
mere  selection  of  the  officers  does  not  create  a  liability  "  (a)     The 
reason  of  this  is,  that  the  subordinate  officials  are  the  servants 
of  the  Crown  and  not  of  the  superior  officer  who  selects  them  (b). 
The  fact  however,  that  a  public  body  acts  for  the  whole  nation 
at  large  does  not  necessarily  make  it  a  Crown  department  for  this 
purpose;  such  a  public  body,  if  it  employs  its  own  subordinate 
officers  and  other  agents  on  its  own  behalf  and  not  on  behalf  of 
the  Crown,  is  liable  for  the  torts  of  its  agents  to  the  same  extent 
as  any  private  employer  would  be  liable  (c). 

An  action  will  not  lie  against  a  foreign  sovereign,  for  he  is 
exempt  from  the  jurisdiction  of  our  Courts,  on  the  ground  that 
the  exercise  of  such  jurisdiction  would  be  incompatible  with  his 
regal  dignity,  that  is  to  say.  with  his  absolute  independence  of 
every  superior  authority  "  (d).  And  not  only  can  he  not  be  sued 
personally,  but  neither  can  an  action  in  rem  be  brought  against 
his  property,  for  the  attaching  of  the  res  is  an  indirect  implead- 
ing of  Its  owner  (.),  and  the  fact  that  the  foreign  sovereign  uses 
the  m  for  trading  purposes,  and  not  for  public  purposes  directly 
connected  with  the  jna  corcue,  makes  no  difference  (/) 

Ambassadors  also  who  are  accredited  to  this  country  bv  a 
foreign  government  are  free  from  the  jurisdiction  of  our  Courts 
on  the  ground  that  they  are  the  representatives  of  the  sovereign 
or  state  which  sends  them;  and  the  fact  that  an  action  brought 
against  an  ambassador  may  arise  out  of  commercial  transactions 
m  which  he  IS  engaged  is  immaterial  (g).  "This  immunity 
extends  not  only  to  the  person  of  the  minister  but  to  his  family 
and  suite,  secretaries  of  legation  and  other  secretaries,  his  ser- 
vants,  movable  effects,  and  the  house  in  which  he  resides  "  (/.). 

(a)  Per  Loni  Lynilhurst,  Vhrmaif 
C„„frrb„n,  v.  Atto,;i,;j.Onten,l,  (1842) 
1  Phillips,  p.  A-H,  ' 

(A)  .*<i.'o  below,  p.  72. 

(<•)  (iill^rt  V.  CorpomtioH  of  rrimty 
JIoMie,  (1S81)  17  y.  H.  D.  7!).r,;  •' 

('/)  I'er  Urctt,  L..J.,  The  'paHement 
^W^.  (I«80)  r.  P.  U  p.  207  ;  ami  st-e 
MigheU  V.  Sultan  of  Johore,  (I(t;U)  i 


Q.  «.  149,  0.  A. 

('■)  The  Parlement  JMtje,  (18,S(l)  5  J'. 
nl  '•'':''"■'"*•'"■  V.  Knipp,  (1878)  j 

(/)  The  Pavlement  liehje,  mipra. 
(./)  Miigilalemi  Steam  Xarigation  v 
Muiiiii,  (l,s->y)  2  K.  k  K.  'J4. 
(,/')  Wiieatou,  lilt.    Law,  £,1.  1866, 
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This  rule  holds  good  even  when  the  ambassador  so  accredited  to 
this  country  is  a  British  subject,  unless  he  has  been  received  by 
the  British  Government  on  the  express  terms  of  his  being  sub- 
ject to  the  jurisdiction  of  our  Courts  (o).  The  privilege  of  an 
ambassador  extends  up  to  a  reasonable  time  after  present- 
ing his  letters  of  recall  (b).  Whilst  the  privilege  continues 
the  Statute  of  Limitations  does  not  begin  to  run  against  his 
creditors  (c). 

A  foreign  sovereign  or  ambassador  may  waive  his  privilege, 
and  if  he  appears  and  defends  up  to  judgment,  it  is  then  too 
late  to  have  the  proceedings  stayed  {d).  But  nothing  short  of 
appearance  will  amount  to  submission  to  the  jurisdiction.  The 
privilege  cannot  be  waived  by  anything  done  before  action 
brought.  Thus  the  fact  of  a  foreign  sovereign  residing  in  this 
country  and  entering  into  a  contract  under  an  assumed  name, 
as  if  he  were  a  private  individual,  does  not  amount  to  a 
submission  to  the  jurisdiction  (e).  Moreover,  where  a  foreign 
sovereign  by  suing  in  the  Courts  of  this  country  actually  submits 
to  the  jurisdiction,  such  submission  is  strictly  limited  in  its 
character,  and  will  only  entitle  the  defendant  to  obtain  discovery 
of  documents  and  set  up  a  counterclaim  by  way  of  defence  (/). 

A  felon  could  not  by  the  common  law  sue  for  torts  to  his  when  felons 
property,  for  his  property  was  forfeited  to  the  Crown;  but  ™»y«"e. 
forfeiture  for  felony  has  now  been  abolished  by  the  Felony  Act, 
1870  ig).  By  that  Act  the  right  to  sue  for  any  injury  to  the 
property  of  a  convict  (which  term  is  defined  to  mean  any  person 
against  whom  judgment  of  death  or  penal  servitude  shall  have 
been  pronounced  on  any  charge  of  treason  or  felony  (/«))  is  vested 
in  the  administrator  or  interim  curator,  as  the  case  may  be, 
during  the  time  that  the  convict  is  subject  to  the  operation  of  the 
Act,  that  is  to  say,  until  the  convict's  death,  bankruptcy,  or  the 
completion  of  his  term  of  punishment,  original  or  substituted,  or 


(a)  Mariirtney  v.  Otirbutt,  (181>0)  24 
Q.  B.  D.  3(;«. 

(h)  Miimii-ui  Bey  v.  Gailban,  (1894) 
2  Q.  b.  r,2. 

(r)  Ihid. 

(il)  Taylor  y.  Beit,  (I8:>4)  14  C.  B. 
487 


(»•)  Miijhell  V.  Sill  til  II  of  Jiihore 
(ISiU)  1  g.  B.  14». 

(/)  South  AfiiriiH  llepubliv  v.  Com- 
]Mii/)iif  Friiiiro-Bi'li/f  du  Cliemin  de  Fer 
du  .Xiiril,  (18i»8)  1  Ch.  IHO. 

Oj)  33  Sc  34  Vict.  c.  23,  s.  1. 

(A)  8.  6. 
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until  he  shall  have  received  a  royal  pardon  (a) ;  subject  to  this 
exception  that  a  convict  may  sue  in  respect  of  any  property 
acquired   by  him  while  lawfully  at  large  under  a  4ket  of 
leave  (b).    A  felon  who  is  not  a  convict  as  above  defined,  such  as 
one  who  has  been  sentenced  to  a  term  of  imprisonment  only- 
may  apparently  sue  for  torts  to  his  property  in  his  own  name! 
Even  at  common  law  a  felon  might  sue  for  any  pei-sonal  wrong 
such  as  assault  or  slander  (c) ;  and  it  is  apprehended  that  he  may 
8  iH  do  so  in  his  own  name,  notwithstanding  the  language  of  s.  8 
0     he  above  Act,  which  provides  that  no  action  for  the  recovery 
0      any  damage  whatsoever"  shall  be  brought  by  any  convict 
while  he  IS  subject  to  the  operation  of  the  Act,  for  the  term 
damage     m  that  section  must  probably  be  understood  as  con- 
hned  to  damage  to  property.     If  it  were  otherwise,  the  convict 
might  be  altogether  without  redress,  for  actions  for  personal 
damage  do  not  pass  to  the  administrator.    It  has.  however,  been 
decided  that  a  person  who  has  been  convicted  of  a  crime,  is  not 
entitled,  so  long  as  the  sentence  is  unreversed,  to  maintain  an 
action  against  a  witness  for  negligently  giving  false  evidence  upon 
his  trial,  although  such  evidence  largely  conduced  to  his  wrongful 
conviction,  a  determination  of  the  proceedings  in  favour  of  the 
accused   being  a  condition  precedent    to    action    under  such 
circumstances  (d). 

Bankrupts  may  be  sued  for  torts  of  all  kinds,  whether  com- 
initted  before  or  during  the  bankruptcy;  bankruptcy  does  not 
operate  as  a  discharge  of  a  tort,  for  demands  for  unliquidated 
damages  founded  on  tort  are  not  debts  provable  against  the 
bankrupt's  estate  (c).  o  « 

A  bankrupt  cannot  sue  for  any  direct  tort  to  property  belonginrr 
to  him  at  the  date  of  the  bankruptcy;  the  cause  of  action  fo^ 
any  injury  whereby  the  estate  divisible  among  the  creditors  is 
directly  diminished,  belongs  to  the  trustee  (/). 


(«)  8s.  10,  24. 

(A)  s.  30. 

('•)  Com.  Dig.  Forfeiture,  I!.  2. 

(d)  Jiijmic  V.  Ji<inko/£,igl<,H(l,  (1902) 
1  K.  B.  46",  C.  A. 

W  4(;  A:  47  Vict.  c.  f,2,  s.  37.  As^to 
whether  the  action  of  a  jmlgment 
debtor  presenting  his  own  petition   in 


bankruptcy  to  avoid  payment  a.nouuta 
to  an  abuse  of  the  process  of  the  Court 
see  Airlirr,  In  ^c ;  Archer,  />  ,„uie 
(I!KM)  20  T.  L.  K.  ;t'.lo. 

(/■)  JI„ii/imH  V.  Sidney.  (I8(!(i)  L.  R. 
I  V.\.  M'A  :  Morgan  v.  Stehle,  nN7'>) 
L.  IJ.  7Q.  11.  till.  ^         ' 


BANKRUPTS. 

But  for  injuries  of  a  personal  character,  such  as  libel  or 
assault,  or  the  seduction  of  his  servant  (a),  a  bankrupt  may  sue. 
In  some  cases  the  act  complained  of  may  be  such  as  to  give  rise 
to  both  kinds  of  damage,  both  a  damage  to  property,  and  also  a 
damage  of  a  personal  character ;  and  in  such  cases  the  question 
as  to  what  extent  the  cause  of  action  will  pass  to  the  trustee 
seems  to  depend  upon  t'  e  following  rules : — 

(a)  If  only  one  of  the  two  kinds  of  damage  suffered  is  the 
direct  consequence  of  the  defendant's  act,  and  the  other  is 
consequential  merely,  so  that  there  is  but  one  cause  of  action, 
then  if  the  damage  which  is  directly  suffered  is  a  damage  to 
property,  the  cause  of  action  passes  to  the  trustee,  and  the 
bankrupt's  remedy  in  respect  of  the  injury  to  himself  is  gone ; 
but  if  the  damage  which  is  directly  suffered  is  of  a  personal 
character,  the  whole  cause  of  action  remains  in  the  bankrupt. 
Thus,  where  the  bankrupt  is  induced  l)y  the  defendant's  fraud  to 
incur  liabilities  in  consequence  of  which  he  is  rendered  insolvent 
and  injured  in  credit  and  character,  the  primary  damage  being 
the  pecuniary  loss  and  the  cause  of  action  in  respect  of  it  passing 
out  of  the  bankrupt,  he  is  not  entitled  to  say  that  enough  of  that 
cause  of  action  remains  in  him  to  enable  him  to  recover  in 
respect  of  the  consequential  injury  to  his  character  (h),  for  a 
single  cause  of  action  cannot  in  such  circumstances  be  split  (c). 
So,  on  the  other  hand,  where  a  person  has  been  libelled,  and  the 
injury  occasioned  by  the  libel  to  such  person's  reputation  has 
brought  about  his  insolvency,  the  trustee  cannot  sue  for  the 
damage  to  the  bankrupt's  estate  (</). 

(b)  If  the  act  of  the  defen(}ant  be  such  as  to  give  rise  simul- 
taneously to  two  distinct  causes  of  action,  one  in  respect  of  a 
damage  to  property,  the  other  in  respect  of  a  personal  damage, 
as  for  instance  where  a  carriage  which  the  bankrupt  is  driving  is 
run  into,  and  both  carriage  and  driver  are  injured  (e),  the  trustee 
may  sue  for  the  one  and  the  bankrupt  for  the  other  (/). 

(a)  Uou;„d  y.  Cnm-t/,er,  (1841)  8  M.  (,/)  P,r  Alderson,  K.,  (1841)  8  M    ic 

*^  "'•*'"'•  W.  p.  604. 

(*)  Jfodg^ony.   Sld,„y,  (180.;)  L.  K.  (.)  Iinn>„h'n   v.    Hnmphrey,    (1884) 

1    ts.  dlj  ;    Morgan  v.   Steble.  (1872)  14y.  1$.  D.  141. 

V\'  ^1^'  »■  "^"^  „    ,.  <'■'  ^"'  l^ramwdl,  B.,  (18CC)  L.  E.  1 

('•)  Per  Bramwell,  U.,  (IStii!)  L.  U.  i       Exp.  31ti  '  v        / 

Ex.  p.  316 
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age  material 
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liability. 
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(c)  Intermediate  between  the  two  above  claeses  of  cases  is 
that  of  a  trespass  to  land  or  goods  of  which  the  bankrupt  has  the 
bare  possession,  and  the  trustee  has  the  property;  in  which  case 
It  appears  that  the  bankrupt  may  sue  for  the  invasion  of  his 
possession,  and  recover  damages  nominal  or  substantial  according? 
as  the  trespass  Wuo  or  was  not  acconipanied  with  matter  of 
aggravation,  and  the  trustee  may  sue  in  respect  of  his  property 
or  right  of  possession,  and  recover  damages  for  any  injury  done 
to  the  land  or  any  damage  to  or  conversion  of  the  goods     The 
authorities,  indeed,  only  decide  that  the  bankrupt  may  sue  in 
respect  of  his  possession;  they  do  not  expressly  decide  that  he 
cannot  recover  in  such  action  for  the  injury  to  the  property,  but 
they  seem  so  to  suggest  (a).    The  point,  however,  is  not  clear 

Any  property  which  a  bankrupt  may  acquire  after  his  adjudica- 
tion and  before  his  discharge  is,  until  the  trustee  intervenes,  to 
be  regarded  as  the  property  of  the  bankrupt  (h).  For  any  torts 
to  such  property,  therefore,  the  bankrupt,  in  the  absence  of  any 
:  .  -°rvention  by  the  trustee,  may  sue. 

Infants  are  liable  to  be  sued  for  torts  of  all  kinds,  and  except 
when  the  action  is  founded  upon  malice  or  want  of  care,  the 
tenderness  of  the  infant's  age  is  immaterial  (c).     Thus  a  child 
however  young,  will  be  liable  for  the  consequences  of  a  direct 
trespass,  although  his  youth  may  have  rendered  him  unable  to 
foresee  those  consequences;  it  will  be  sufficient  to  fix  him  with 
liability  that  he  intended  to  do  the  physical  act  which  constituted 
the  trespass.    In  Mangan  v.  Atterton  (d),  where  a  child  aged  four 
put  his  fingers  between  the  cogs  of  a  machine  while  his  school- 
fellows turned  the  handle  -       ^hen  sought  to  recover  damages 
from  the  owner  of  the  ma.,  .e  for  exposing  it  unfenced  in  a 
public  place,  Bramwell,  B.,  said:  "Suppose  this  machine  had 
been  of  very  delicate  construction  and  had  been  injured  by  the 


(a)  Brewer  v.  Den,  (1843)  11  M.  & 
W.  625;  Hogirt  v.  Sjience,  (1844)  13 
M.  A:  W.  571  ;  12C1.  &F.  700. 

(J)  ro/ien  V.  Mitchell ,  (1890)  25 
Q.  B.  h.  262. 

(f)  As,  however,  apart  from  special 
contract,  a  parent  is  not  responsible  to  a 


third  party  for  the  debts  or  torts  of  his 
child,  the  utility  of  taking  procee<ling8 
against  a  child  is,  in  the  majority  of 
cases,  problematical,  .-^ee  McQueen, 
Law  of  Husband  and  Wife,  4th  ed' 
p.  82. 
{d)  (1866)  L.  R.  I  Ex,  p.  240. 
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child's  fingers,  would  not  the  child  in  spite  of  his  tender  years 
have  been  liable  to  au  action  ?  " 

But  where  the  cause  of  action  depends  on  the  malice  or  the 
negligence  of  the  defendant,  the  child's  age  will  be  material,  and 
it  will  be  a  question  for  the  jury  whether  he  was  of  such  an  age 
that  he  ought  to  have  foreseen  the  consequences  of  his  act,  and 
that  malice  or  want  of  due  care  could  reasonably  be  predicated  of 
him  (a). 

Where  a  cause  of  action  is  really  founded  upon  contract,  the  infant  when 
plaintiff  cannot  avoid  the  defence  of  infancy  by  framing  his  action  uovertor 
in  tort.    If  goods  are  delivered  to  an  infant  under  a  contract  of  ^°°!^ 
sale,  and  the  infant  was  not  guilty  of  any  deception  in  concealing  him  under  a 
his  infancy  from  the  vendor,  the  latter  cannot  in  an  action  of  *'°°''*°'' 
trover  recover  the  goods  or  their  value.    This  was  always  the 
rule  at  common  law,  and  it  is  apprehended  that  the  Infants' 
Eelief  Act,  1874  (b),  makes  no  difference  in  this  respect ;   the 
enactment  that  all  contracts  for  goods  supplied  to  infants  which 
were  theretofore  by  law  voidable  should   be  void,  presumably 
merely  meant  that  they  should  be  incapable  of  ratification,  and 
not  that  the  party  contracting  with  the  infant  should  be  entitled 
to  treat  the  contract  as  a  nullity. 

Moreover,  in  spite  of  the  general  rule  of  law  that  an  infant  is 
not  liable,  apart  from  deceit,  for  a  misrepresentation  that  he  was 
mii  juris,  whereby  a  party  was  induced  to  contract  with  him  (c), 
it  has  been  held  that  if  the  infant,  at  the  time  of  obtaining  the 
goods,  was  actually  guilty  of  fraud  in  concealing  his  minority,  the 
vendor  may  rescind  the  contract,  and  as  the  infant  would  no  longer 
hold  the  goods  under  the  contract  the  vendor  may  recover  them 
in  trover  (d).  But  if  before  discovery  of  the  fraud  the  infant  has 
parted  with  the  goods  for  value,  it  is  then  too  late  to  rescind, 
and  the  vendor  is  without  remedy ;  he  cannot  sue  in  deceit  for 
damages,  for  that  would  be  in  substance  a  means  of  enforcing  the 
contract  to  pay  the  price  (c). 

Where  goods  have  been  delivered  to  an  infant  under  a  contract 


(a)  See  Ch.  XV.,  and  cases  there 
cited. 

(*)  37  li  38  Vict.  c.  62. 

(0  Literpool  Adelphi  Loan  Aiioeia- 
tlon    V.    Fairhunt    and    IFi/e,    (1864) 


9  Ex.  422. 

((T)  Milli  V.  Orahain,  (1804)  B.  &  P. 
1  N.  R.  140. 

(c)  Johimn  V.  Pyp,  (lfi6."))  1  Sid.  258  ; 
Price  V.  Ilewett,  (18J2)  8  Ex.  146. 
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PARTIES. 

Of  bailment  the  bailor,  in  the  absence  of  any  fraudulent  conceal- 
ment of  the  infancy,  cannot  bring  trover  to  recover  the  ,ZTL 
ong  as  the  agreed  term  of  bailment  continues.    But  as  soon  Z 
the  bailment  has  ceased  (a),  either  by  effluxion  of  time   or  W 
some  act  on  the  part  of  the  infant,  so  inconsistent  withle  tern  s 
0  the  bailment  as  to  entitle  the  bailor  to  treat  it  as  determined 
as.  for  instance,  where  the  infant  pledges  the  goods,  the  ba  or 
may  sue  for  the  goods  or  their  value. 
An  infant  bailee  may  be  sued  for  anv  ;.,j        j     - 

co.n.i«ea  L„,...,:,„„a2;jr  wist;  s: 

cse  an  ,mpr„,,er  ,le„li„g  bj  .he  intaa.  with  the  goods  WW  ^ 
h^^,  „  a  mere  breach  of  .he  contrac.  o,-  am„„„.,  ^  an  Wep  „1 1 
tot  ,t  ,3  not  ahvajs  easy  to  deteimh.e.     It  has  been  h.lT,TT, 
an  infant  hi.  a  horse,  the  ri„i„,  of  .he  borst  a„tX» 
distance  is  a  mere  excess  of  the  hirer's  nVhf^  „„a     .u       P'^^P®^ 
and  if  the  horse  be  thereby  injurr/i:  .U  no  tli    L^ri!; 
|f  he  jump  the  horse  Wing  it  to  be  in  an  unfit  con     in  'to  be 
jumped  and  being  expressly  prohibited  from  jumpingit  tC  is  a„ 
mdependent  tort  for  which  he  will  be  liable  J.     The    t   ion 
whether  in  such  cases  the  wrongful  act  is  a  me  e  exc      or  "«   r.^ 
the  contract  altogether,  is  one  of  degree.  ^ 

An  action  for  personal  injuries  will  not  lie  at  the  suit  of  an 
mfant  which  was  .„  rentre  sa  nere  at  the  time  of  the  accid  nt  J) 

f:z7T\- '  '^.  ^"  r^"* ''  ^  ^"""p  --  down  irsim  i\- 

m   u  1  of  an  action  already  commenced  by  the  infant's  guardian 
ad  htem  constitutes  no  bar  to  the  proceedings  (e). 

There  is  no  reported  in  tance  of  an  action  of  tort  ever  having 
been  brought  m  this  country  against  a  lunatic,  but  t  an  "  ^ 
henaed  that  lunatics  are  liable  for  torts  to  the  sam  xtent  as" 
sane  persons,  provided  that  the  torts  are  committed  by  them 
while  m  that  condition  of  mind  which  is  essential  to  liaLfv  b 
ane  persons  If  a  lunatic  commit  a  trespass  while  n  a  s^^  " 
frenzy  he  will  not  be  liable  any  more  thL  a  sane  Zttl  ' 


(a)  See  per  Cave.  J.,  in  I!r^.  ,.. 
McDonaU.  (1885)  l.',  Q.  B.  i).  p  325. 

ih)  Jcnni„.jt  V.  Jtiindall,  (Kyy)  8 
I .  H.  83.5, 

(<•)  Jiiirmrd    v.    /%^u,    (lS(i:t)   14 


C.  B.  X.  S.  4.-,. 

('0   Ha/krr  v.  Great  \urtl,rr„  II.  Co 
of  Ireland.  (I8yo-l)  28  h.  U.  [,    fiy 


LINATICS HUSBAND    AND   WIFE. 

does  a  similar  act  while  under  the  influence  of  sudden  terror 
which  deprives  him  of  all  power  of  deliberate  choice ;  but  subject 
to  that  exception  the  defendant's  lunacy  will  be  no  answer  to  an 
action  of  trespass,  for  he  is  capable  of  intending  the  physical  act 
which  he  does  (a).    Whether  a  lunatic  can  be  sued  for  a  libel 
would  seem  to  depend  upon  the  question  whether  he  was  insane 
upon  the  subject  to  which  the  libel  related ;  if  he  was,  then  pre- 
sumably he  would  not  be  liable,  for  liability  in  libel  depends  upon 
a  consciousness  that  the  matter  published  is  defamatory;  but  if 
he  was  sane  on  that  subject,  then,  although  insane  on  other  sub- 
jects, he  ought  to  be  held  answerable  in  damages  {b).    But  there 
18  no  authority  on  the  point  to  be  found  in  the  books. 

The  liability  of  a  lunatic  in  an  action  for  negligence  seems 
to  stand  on  the  same  footing  as  the  liability  of  a  youn"  child 
m  a  similar  action,  that  is  to  say,  it  is  a  question  for  the  jury 
whether  he  was  sufficiently  self-possessed  to  be  capable  of 
taking  care. 

By  the  common  law  a  married  woman  could  not  either  sue  or 
be  sued  unless  her  husband  were  joined  with  her  as  plaintiff  or  to 
defendant,  but  now  by  the  Married  Women's  Property  Acts,  1882    °^'^^ 
and  1898,  she  may  both  sue  and  be  sued  in  tort  in  all  respects  as 
If  she  were  a /erne  sole,  and  any  damages  or  costs  recovered  by 
her  m  any  such  action  shall  be  her  separate  property,  and  any 
damages  or  costs  recovered  against  her  shall  be  payable  out  Jf 
her  separate  property  (c).    For  torts  committed  by  a  woman 
before  her  marriage  her  husband  was  formerly  liable  to  the  full 
extent  of  the  damages  recovered,   but  now  by  the   above  Act 
his  liability  is  limited  to  the  extent  of  the  property  acquired  by 
him  through  his  wife(rf).    But  for  the  .ife's  torts  committed 
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Husband 
wlien  liable 
for  wife's 


(a)  In  Weaver  v.  Ward,  (1616)  Hob. 
134,  it  is  said  without  qualification  that 
''  if  a  lunatic  hurt  a  man  he  shall  answer 
in  trespass,"  but  this  proposition  would 
appear  too  wide. 

In  A'rom  v.  Sf/iooniiuilu-r,  (1848)  3 
Barb.  647,  it  was  decided  in  the  Supreme 
Court  of  the  United  States  that  an  action 
of  false  imprisonment  lay  against  a 
lunatic  who  in  his  capacity  of  justice 
of  the  peace  caused  the  plaintiff  to  be 

C.T. 


wrongfully  imprisoned  ;  but  it  is  pre- 
sumed that  the  extent  of  the  insanity  in 
that  case  was  not  great. 

(*)  See  Ch.  XVII. 

((•)  45  &  46  Vict.  c.  75,  s.  1  ;  56  4:  57 
Vict.  c.  63,  8.  1.  The  Act  of  1893  ex- 
tends  the  liability  of  married  women  for 
costs  of  litigation  to  separate  estate 
restrained  from  anticipation. 

(rf)  88.  14,  15. 
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(lurins    coverture    the    husband's    liability    continues    to    be 
unlimited  (a).     And  as  the  old  common  law  action  against  the 
husband  and  wife  jointly  in  respect  of  the  torts  of  the  wife  still 
exists,  there  cannot  be  separate  judgments  with  regard  to  the 
husband  and  wife.     Consequently  a  payment  into  Court  by  the 
husband  in  satisfaction  of  the  claim,  coupled  with  a  denial  of 
liability  by  the  wife,  is  not  an  admissible  method  of  pleading  (/>). 
The  reason  why  a  husband  was  liable  at  common  law  for  his 
wife's  antenuptial  and  postnuptial  torts  was  simply  that  during 
coverture  she  could  not  be  sued  without  him  (<■).     Therefore,  as 
soon  as  the  coverture  comes  to  an  end  by  divorce  (d),  or  by  the 
wife's  death  (c),  the  husband's  liability  ceases,  even  though  an 
action  to  establish  it  may  have  already  been  commenced.     It  has 
also  been  expressly  provided  by  statute  that  for  torts  committed 
l)y  a  wife  while  separated  from  her  husband  under  a  judicial 
separation  he  shall  not  be  liable  (/),  but  whether  a  decree  of 
judicial  separation  has,  like  a  divorce,  the  effect  of  causing  a 
vested  right  of  action  to  abate  does  not  seem  clear.     A  husband 
remains  liable  for  his  wife's  torts  committed  during  coverture 
although  living  apart  from  him  under  a  voluntary  separation  {[)), 
and  probably  also  during  the  currency  of  a  decree  nisi  (h). 

It  is,  however,  submitted,  though  there  is  apparently  no  direct 
authority  to  support  the  proposition,  that  the  cor-  lission  of  a 
marital  ofTence  by  a  wife  living,  by  agreement,  apart  from  her 
husb«nu  should  avoid  the  husband's  liability  for  a  tort  committed 
by  he.,  subsequently  to  the  adultery. 

In  Wainford  v.  Heyl  (i),  Jessel,  M.R.,  took  a  diflferent  view  as 
to  the  ground  of  a  husband's  common  law  liability  for  his  wife's 
torts;  he  said,  "Strictly  speaking,  she  cannot  commit  torts; 
they  are  the  torts  of  her  husband,  and  therefore  she  creates  as 
against  her  husband  a  liability ; "  but  this  view  seems  irre- 

(«)  *«.*«   V.   Kattenh,,rg    (,88fi)  17  (.)  PerWiUc^.J.,  n'riff/.t  v.  Leo>mr,l. 

<-.^.,  (1900)  1  Ch.  203  (^)  20  &  21  Vict,  c!  85,  s.  26. 

iV.,  U.  A.  p   ^f^^ 

ic)Pe>-  Erie,  C.J.,  (1864)  17  c.  B.N.  S.  (/,)  Xorn,aH  v.  ViUars,  (1877)  2  Ex 

00  Capel  V.  PoicrXl,  (1864)  17  C.  B 
X.  S.  p.  743. 


(')  (1875)  L.  R.  20  Eq.  p.  324. 


PEnSONAL    REPRESENTATIVES. 

concilable  with  the  jiulsmentsin  Capd  v.  Powell  (a),  for  if  it  were 
sound  the  husband'a  liability  for  his  wife's  tort  ought  to  sur- 
vive notwithstanding  the  determination  of  the  coverture,  which 
it  does  not. 

A  wife  may  sue  her  husband  for  a  tort  to  her  separate  pro- 
perty (h),  but  he  has  apparently  no  corresponding  rifht  of  action 
against  her  for  torts  to  his  property.  Neither  husband  nor  wife 
can  sue  the  other  for  any  tort  of  any  other  kind  (c). 

It  was  a  general  principle  of  the  common  law  that  actions  of 
tort  died  with  the  person,  whether  the  person  so  dying  was  the 
party  injured  or  the  tort-feasor  ((0.  At  common  law  the  personal 
representatives  of  a  deceased  person  could  never  sue  in  respect 
of  torts  committed  in  his  lifetime  to  his  person  or  his  property, 
and  with  two  exceptions  they  could  never  be  sued  for  torts  com- 
mitted by  him.    But  by  the  statute  4  Edw.  III.  c.  7,  executors 
were  enabled  to  sue  for  any  injuries  to  the  personal  estate  of 
their  testator  for  which  he  might  have  sued  if  he  were  living, 
and  this  remedy  has  been  extended  by  the  Courts  to  adminis- 
trators.    The  statute  15  Edw.  III.  c.  5,  gives  a  like  remedy  to 
the  executors  of  executors.     The  former  statute  speaks  only  of 
trespasses,   but    this   term   includes   all  injuries   whereby  the 
personal   estate   has   directly  been    rendered  less  beneficial  (<•). 
Slander  of  .title  to  a  trade  mark  is  an  injury  of  this  nature,  and 
the  action   for  it  will  survive   to   the   executors  of  the  party 
slandered  (/).     'Where  one  person  wrongfully  digs  and  removes 
the  coal  or  minerals  of  another  person,  the  owner  may  waive 
the  trespass  to  the  realty  and  sue  in  trover  for  the  coals  or 
minerals  as  chattels  (7),  consequently  executors  may  sue  for  the 
value  of  any  minerals  wrongfully  dug  and  carried  away  during 
their  testator's  lifetime,  although  the  wrongful  act  was  committed 
more  than  six  months  (h)  before  the  testator's  death,  for  they 
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1.  ilemoilies 
survive  for 
torts  to 
[luisonal 
estate  of 
(leecaswl. 


(«)  (1864)  17  C.  B.N.  S.  743. 

(*)  45  &  4f>  Vict.  c.  75,8.  12. 

(<•)  2hiil. 

(it)  The  clause  usually  insertal:inl.in 
<i)iler  of  reference  to  arbitration,  to  th  ; 
^■rt'ect  that  in  case  of  denth  of  either 
party  before  making  the  iiward  it  shall 
111-  (lc]ivert'!  to  their  personal  repre- 
>entatives,    is    inoperative    where    the 


action  is  for  a  tort  (liowlier  v.  JCeaim, 
(1885)  15  Q.  B.  D.  565). 

(c)  Williams  on  Executors,  I't.  ii. 
Bk.  iii.  Ch.  i.  §  i. 

CO  Hail-hard  v.  .Viv/c,  (1887)  18 
Q.  B.  D.  771. 

0/)  See  below,  p.  358. 

ill)  Which  is  the  limitation  fur  injury 
to  real  estate.    See  below,  p.  52. 
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PARTIES. 

1    UA  !     .       ''""""'  ^'"''^  ^"""«  ''^'••"^^l  l»"t  ot  or  been 
attached    o  the  freehold  of  an  owner  in  fee  or  other  person  no 

Z:l  :  of  "'^"^  "  '''"'-'  '''''^  '''  ''-'-^''  '—fro 

the  cause  of  action  passes  to  the  executor.     Thus,  an  executor 

Tnl  T  r.  ''T,  '"  ""^  ^""«'""^  -*  ^'-"  J^J-  a     rant 
in  Ibe  testator's  liletime  (o).  ■"»ui,ei 

Bat  where  «  testator  sustains  per«,n.l  injuries  from  a  tortious 

and  ts  put  to  expense  ,n   obtaining  medical  attendance   such 
srecml  da„.se  does  not  constitute  an  injury  to    *„»„! 

r::tta:air'°""r"'°^<'"-  '^"""*eotb:: 

njured  n  railway  accidents,  it  was  held  that  thej-  might  recover 

or  „ed,cal  expense,  and  (or  loss  occasioned  1,/the  fnabir 

the  deceased  person,  to  attend  to  their  b„si„e.,!„„  the  grid 

ha     the  maxm    „,„„  ,,„„.„ali,  „„„,„„.  ,„,„  ,, "    "J 

applied  to  damage  to  the  deceased",  estate  when  such  daZl 

was  caused  by  breach  „,  contract  M.    The  Statute  „,  iLitaZ^ 

rr„7on;rcarrctitr^-^^^ 

The  only  cases  in  which  an  action  for  iniuries  to  th. 
survive,  the  death  o,  the  part,  injured  ZZe^'XT 

(lecfas^I,  wlio  W.-..S  not  ..  ,,...scn^or  on 
tlie  .lefentlnnt's  line,  wns  run  over  bv 
one  of  their  trains  while  hew.as  crossing 
he  railway  at  n  level  crossing,  so  thai 
the  damages  sought  to  be  recovered 
were  the  result  of  a  pure  tort. 

('•)  Hrad»l„nr  v.  Unc„,hirt  <«•  J',,,* 
»nro  n.  r„.,  (1,S7.5)  L.  R.  C.  P.  Wj] 
I'ahj  T.  Ih,hU„,  WicMow  &  Werford 
-ff.^'.'.,(1892)30L.lMr.5U. 


(«)  M'illiiniix  v.  Jirrc(h„i.  {i;o}s^   1  B 
&P.  32!».     The  decision  in\tW,v,t«   v 

f'TT  ^'*''^'  ^■'^""■-  ^'''■to  tl'e  effect 
that  the  executor  could  not  sue  for 
the  wrongful  cutting  nn,l  asi-ortation 
of  growing  gras.s  in  the  testators  life- 
time tui-neil  merely  ,.,,on  a  point  of 
pleading. 

(*)  J'ulIiNg  T,  Grfat  Ka^tern  B   Co 

(m-2yjQ.i,i,.nn.    1„  ,hisca1eU.e 


PEKSONAL   IlEPllESENTATIVEH. 

the  Workmen's  ComiH^nsation  Actn,  1897  and  1900(^0 ;  by  the 
Employers'  Liability  Act,  1880;  and  by  Lord  Campbell's  Act. 
J>  &  10  \  let.  c.  ya.  which  enacts  that  "  whensoever  the  death  of  u 
person  shall  be  caused  by  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had  not  ensued 
have  entitled  the  party  injured  to  maintain  an  action  and' 
recover  damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standmg  the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony"  (b). 

"  Every  such  action  shall  be  for  the  benefit  of  the  wife 
husband,  parent,  and  child  of  the  person  whose  death  shall 
have  been  so  caused,  and  shall  be  bro-  ,'ht  by  and  in  the  name 
of  the  executor  or  administrator  of  (  3  person  deceased;  and 
m  every  such  action  the  jury  may  f  ve  such  damages  as  they 
may  thmk  proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom  and  for  whoso  benefit  such 
action  shall  be  brought ;  and  the  amount  so  recovered  shall  be 
divided  amongst  the  before-mentioned  parties  in  such  shares  as 
the  jury  by  their  verdict  shall  find  and  direct "  (c). 

"  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the 
same  subject-matter  of  complaint;  and  every  such  action  shall 
be  commenced  within  twelve  calendar  months  after  the  death  of 
such  deceased  person  "  {d). 

If  no  such  action  is  brought  by  the  executor  or  administrator 
withm  six  months  after  the  death,  then  the  action  may  be  brought 
by  and  in  the  name  of  the  persons  for  whose  benefit  such  action 
would  have  been,  if  it  had  been  brought  in  the  name  of  the 
executor  or  administrator,  or  if,  as  would  usually  be  the  case 
with  poor  persons,  there  is  no  executor  or  administrator,  then 
the  persons  for  whose  benefit  the  action  would  have  been  brought, 
if  there  had  been  an  executor  or  administrator  to  bring  it,  may 
sue  at  once  (e). 


5» 


00  Nw  jjonf,  [).  95. 
(.*)  s.  1. 
(r)  s.  2. 


('/)  8.  3. 

(e)  27  k  28  Vict.  c.  t>5,  s.  1. 
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The  cauRfi  of  action  which  Lord  Campl)eirH  Act  thui  gives  to 
thopcrsonftl  repiesenutives  differs  from  the  cause  of  action  which 
the  deceased  would  have  had  if  he  had  survived  in  this,  that  the 
remedy  is  given  for  the  benefit  of  the  members  of  the  family  not 
as  a  class  but  as  individuals  ;  and.  therefore,  on  the  death  of  a 
person  whose  income  arose  solely  from  land  or  other  invested 
capital,  no  portion  of  which  was  lost  to  his  family  by  his  death 
the  action  is  maintainable  if  in  consequence  of  tliat  death  the' 
mode  of  its  distribution  among  the  members  is  changed    as 
where  the  bulk  of  the  property  is  settled  on  the  eldest  son  (a) 
But  on  the  other  hand  the  causes  of  action   are  the  same  to 
this  extent,  and  if   the  deceased  in  his  lifetime  accepted  any 
comi>ensation  in  satisfaction  of  his  claims  against  the  defendant 
the  i>er8onal  representatives  are  debarred  from  bringing  any  action 
under  the  statute  (/>)  ;   and,  similarly,  if  the  deceased,  being  a 
workman,  contracted  with  his  employer  not  to  claim  compensa- 
tion under  the  Employers'  Liability  Act  for  personal  injuries 
caused  by  the  negligence  of  his  fellow-workmen,  and  he  died 
from  injuries  so  caused,  his  personal  representatives  :  re  bound 
by  his  contract  and  cannot  sue  (c). 
Compensation  ^  ^*   "'  ^^^^^ver.  now  provided   by  s.   «J   of   the   Workmen's 
Ac,....  Compensation    Act,    1897.    that,     "Any   contract   existing    at 

the  commencement  of  this  Act,  whereby  a  workman  rdin- 
quishes  any  ri.ht  to  compensation  from  the  employer  for 
personal  injury  arising  out  of  and  in  the  couie  of  his 
employment,  shall  not,  for  the  purposes  of  this  Act.  be 
deemed  to  continue  after  the  time  at  which  the  workman's 
contract  of  service  would  determine  if  notice  of  the  deter- 
mination thereof  were  given  at  the  commencement  of    this 

aftei  his  death  the  executor  or  administrator  can  sue,  whether 
the  injury  was  prior  to  the  grant  of  probate  or  letters  of 
administration  or  not,  provided  in  the  case  of  an  executor  that 
he    have  obtained  probate    before  production   of  the  probate 


Workmen's 


'•".    O:, 


(rt)  Pi/m  V.   Omit  Xi'itlirni 
(1863)  i  I!,  i  S.  H'.h;. 

(A)  llrad  V.   Ore„t  East'^m  11    Co 
(1868)  L.  K.  3  Q.  B.  hoo.  '       " 


('■)  O'l-iffif/,.,- V.  j;„r!  ofDHiHiii.  i\sAo\ 
9  Q.  li.  I),  -a:.:,  ■'  \      -I 

(O  This  Act  t-aiiii;  into  oi.eiutiou  ou 
July  1st,  I8'»f). 
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l>ecotnes  necnasary  ((i)i  and  in  the  caHe  of  an  ndniiniHtrntor  that 
he  have  ohtained  lettem  before  commencing  the  action  (/>)•  The 
title  of  executor  (c),  or  administrntor  (d)  when  once  probate  or 
lettem  have  been  granted  relateu  back  to  tiie  date  of  tiiu  death, 
and  any  injury  couimitted  subsequently  thereto  is  an  injury  to 
them. 

There  are  three  cases  in  which  the  {)er8onaI  representatives 
of  a  deceased  may  be  sued  for  torts  committed  by  him.  The 
first  is  where  he  has  wrongfully  appropriated  the  property  of 
another  person  and  added  such  property  or  its  proceeds  to  his 
own  estate.  But  to  bring  a  case  within  this  exception  to  the 
general  rule  it  is  not  enough  that  the  estate  of  the  deceased 
should  have  indirectly  benefited  by  his  tortious  act ;  the  benefit 
must  consist  in  the  direct  acquisition  of  property  or  its  pro- 
ceeds. ThuH  if  a  i)erson  trespass  on  the  land  of  his  neigh- 
bour, and  wrongfully  use  the  '  "'s  and  passages  on  such 
land  for  the  conveyance  of  his  ..n  minerals,  altliuugh  his 
personal  estate  may  have  derived  indirect  benefit  frum  such 
user  the  remedy  for  the  trespass  dies  with  the  person  (e).  If 
a  tenant  for  life  "  has  wrongfully  cut  timber,  the  timber  or 
its  proceeds  or  value  con  be  followed.  But  no  action  for  waste, 
permissive  or  voluntary,  as  such  lies  against  the  exe^t'  <  oi 
a  tenont  for  life.  By  non-repairing  a  house,  or  by  p  i  ,  "u 
up  an  ancient  meadow,  the  tenant  for  life  may  hav. 
rectly  benefited  himself  or  saved  his  own  pocket.  But  neither 
law  nor  equity  recognise  in  this  indirect  benefit  which  he 
may  have  received  any  ground  for  proceedings  against  his 
executors"  (/). 

An  action  of  tort  lay  at  common  law  against  the  executors 
of  a  beneficed  clerk  at  the  suit  of  his  successor  for  dilapi- 
dations of  the  building  upon  his  benefice.  For  such  remedy 
there  has  now  been  substituted  by  statute  iff)  an  action  of 
debt. 


ifprt-ienm- 
live*  ii\ny  >»• 
Hiie.1  f.ir  \  iiliu- 
iif  iiroiiorty 
wiiiiii:fullv 
n.l.If.1  l)v  ■ 
ilcoi'niHjil  ti> 
liix  oiitatc. 


5.  liepre- 
SL'Utatives  of 
boiieticed 
cki  k  may  Ix; 
MU'd  for 
ililapidatious. 


(fl)  Williami.  on  Executors,  Pt.  i. 
Bk.  iv.  fh.  i.  §  ii. 

(A)  Martin  v.  Fiillfi;  (1696)  Comb. 
.S71. 

ir)  1  RoUe,  Abr.  ItU.  A.  2. 

(r/)  rharpe  v.  Stalliaml,  (1843)  5 
M.  A:  G.  7(;iJ. 


(e)  PhilHim  v.  Ifomfi-ay.  (1SS13)  24 
Ch.  D,  439. 

(/')  Per  Bowtn,  L.J.,  Phillii>i  v. 
llKitifruy,  (1883)  24  C.  D.  p.  4.".. 

Ql)  34  &  3.->  Vict.  c.  43  ;  as  to  whicli 
see  below,  p.  37m. 
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'"  •"■''•"^''-      Tvt,  'tv     'T^"""  *°  *"''  S'"'"**^  ••"'«  '■«  °'-««t«^'  »>y  statute  3  &  4 
^;  ■=!,      ''  '"•  7;,«-  ^2. «.  2.  which  provides  that  an  action  may  be  broudu 

.i.u.hiinb.m,.  «n.V  njury  committed  by  h.m  in  his  lifetime  to  the  real  or  «er 

-vu...  -al  property  of  another,  if  theinjury  was  committed  within^ 

months  of  h,B  death,  and  provided  the  action  be  brought  w.th'n 

SIX  months  after  the  executors  or  administrators  shall  have  taken 

upo^  themselves  the  administration  of  the  deceasedTerson" 


Assisjnecs. 


The  questr-n  ;vhether  a  right  of  action  for  a  tort  is  assignable 
so  as  to  entule  the  assignee  to  sue  in  his  own  name.  alUr^h 
always  Inghly  problematical,  was  not  at  one  time  the  subjecUf 
an  „c  ual  deeis.on.     It  has.  however,  been  held  in  recent  Tale 
tna  the  assignment  of  a  mere  right  of  litigation,  such  as  accrues' 
in  the  case  of  a  legal  claim  to  recover  damages  Lrising  out      a 
assault.  IS   not   admissible,  presumably  upon  the  gLndla 
such  assignments  would  materially  affect  th.  existing  Lraga' 
champeityand  maintenance  (a).  '«8 against 

"  anv  Ibf  f  !"  ''  "'  '''  '"'"^*"^^  ^^''  '''''  ^^h-h  enacts,  that 
any  absolute  assignment  by  writing f  a„y  ^ebt  or  ^ther 

^al  chose  in  acfon  of  which  express  notice  in  writing  shall  lav 

l>een  given  to  the  debtor,  trustee,  or  other  person  from  whom  he 

assignor  would  have  been  entitled  to  receive  or  claim  such" 

jn- chose  m  action  '•  shall  be  effectual  to  transfer  the  le"l  it 

to  such  debt  or  chose  in  action,  will  include  the  assignment  of  a 

claim  for  compensation  for  damage  resulting  from  tC  lIwL 

exercise  o  statutory  powers  (A).     But  there  are  two  ob    cti  n    h 

arising  out  of  contract.  '        dU  „  i^af;"''-;  T''  ''  *"""^ 

la  secondly,  as  the  Judicature  Act  is  a 

(")   .1/.///  V.  /,,/«,..  (ISiU)  ,;i  f     inn         ,.  .-,    - 
-•;>■.  ('.  -A.  •   />„„..„,  V     ;.      '     ,      ?•  "•       ''  '■■  "'"^'  ^t-  Of  Hess. 

^•-  -^-  ■■  '""  SCO ni,  r,.„,  ,"  i;J' !'     "Vt  ^         '  "•  "•  -"'*'•  '■■  •^• 

.\ct,.»'UMmt    V,:lh,;,tr,r,    J,,,     (,,,0)'  ^"^  l'-''""^«  <1--' ia  Ley. 


^I'ilHiffSSi^fe.:^^^^^^ 


x.^^m-^'^^ 
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mere  statute  of  procedure,  it  wps  not  intended  to  affect  the  rights 

of  parties  (rt).      This  section  cannot  tlierefore  be   regarded  as 

making  tliat  assignable  in   law   which  was  not  assignable  in 

€iiuity  before,  but  only  as  enabling  an  assijjnee  to  sue  in  hia 

own  name  in  cases  in  which  before  the  Act  lie  could  have  sue ' 

in  the  name  of  liis  assignor.     This   view  is  supported  bv  the  Whether 

decision  of  Wright.  J.,  in  the  recent  case  of  Danson  v.  Gnat  'l^^'^^^^Zl^ 

Xorthem  and  City  IL  Co.  (h),  in  which  it  was  held  that  a  right  •■''*''^^- 

to  sue  for  damages  in  tort  is  not  a  legal  chose  in  action  within 

the   meaning  of    s.  25    of  the   Judicature    Act,  1878.      There 

seems  indeed  to  be  but  little  authority  in  this  country  for  the 

general  proposition,  that  an   assignee  of  a  right  of  action  in 

tort  can  sue  either  in  his  own  name  or  in  that  of  his  assignor  (t). 

It  was,   however,  held  in   the  P,ir1;  date   Wu(,g„n   Woi-hn  Co., 

In  re   (d),   that  claims  against  the  directors  of  an   insolvent 

company  for  misfeasance  were  capable  of  assignment  by  the 

official  liquidators  to  a  third  party,  under  s.  95,  subs.  3,  of  the 

Companies   Act,  18(52.     In  the  case  of  Cohen  v.  MitrhvU  (c), 

where  a  cause  of  action  for  the  conversion  of  goods  was  assigned, 

and  the  action  was  carried  on  in  the  name  of  the  assignor,  the 

judgment  of  the  Court  of  Appeal  involved  the  assumption  that 

the  assignment  was  good  ;  but  the  point  was  not  argued,  and  no 

decision  was  given  upon   it.     In  miliams  v.  Protheroe  (/)  the 


(")  See  /"•/•  I.oi.l  Ilfiscliill,  Jtrithh 
Smith  Afi-ii-ii  Cii.  V.  (\iiii  11(111  hill  (/.' 
Miiriiiiilili/i/4\  i  IMK!)  A.  •'.  j).  t(28. 

t*)  (19(H)  1  !<.  I!.  277  :  Ihis  caso  was 
■<iilisc(|iit'iitly  KviMsoil  liy  Iho  Coiiit  of 
Apiieal  on  aiKilher  iioiiii,  (l!(t).">)  1  K.  1!. 

2i;o. 

{(■)  I'liit  see  'J'niil  \-  Sdi.i  v.  .Irtlm,!- 
shihiit  l),ilh,,ittii\  l.til..  (I'JOI)  {\  K.  7i)S, 
<'t.nfSoss. 

C'A  (I.XM)  17  Ch.  1).  2:U,  C.  A.:  nn.l 
sec  ti'il/liiiii  V.  J)iiili/r,i)i.  (ISSl)  4,",  J.  I'. 
7iK.  The  (liH^trinu  of  ■  suhro^atimi " 
appeiiis  to  be  leeo^'iiivil  in  culoiiiiil 
lcgisliilii.il.  See  Viifiiiiii  ///■■■unincr  ( ,'. 
V.  A'//(,//.'^!Si).-))yiieeiisliiml  I,..I.  Itcpoits, 
vol.  vi.  11.  2(i2  :  alliiiiieil,  (ISIM!)  A.  ('. 
260. 

M  (18'J(t)  2.-.  Q.  1!.  V.  M2.  Whether 
the  powls  in  that  <;i>i-  liad  U'en  con- 
verted into  money  liy  the  dcfcmlant,  or 


still  reniaineil  in  his  p(»scssion.  diil  not 
appear.  It  may  he  tliat  where  jtoihIs 
have  been  wronj;fiilly  seized  and  con- 
verted by  the  defendant  into  money 
tlie  cause  4if  action  may  be  assiirned. 
for  the  plaintiff  may  waive  the  lnrt  and 
sue  on  an  implied  uxumii/isit  for  money 
had  and  necivcd  to  his  ti>e.  Hut  where 
the  ;,'oih1s  remain  unsold  in  the  defen- 
dant's hands,  it  is  apprehended  thai 
the  cause  of  action  eaniiol  be  as-ii!,'iied. 
The  plaintiff  may  iiideeil  assign  the 
u'oi'ds,  and  then  u|)on  n  fresh  demand 
and  refusal  after  the  assiujnmcnt  the 
assii;nee  uuiy  brinj;  trover.  I'.ut  that 
was  not  the  case  in  Cn/ini  v.  Miff/iril. 
The  cause  of  action  there  nssiL'Ued  was 
one  in  respect  of  which  the  action  had 
been  corumenced  Itefore  the  dale  of  the 
.assi^'ument. 

(./)  (lXL".0'">lling.H'i'.». 


^as^m"r    "f^'^-'iL^^SIJi^m  l^' 


.t'-^K'-^^imw-^ 
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Court  are  reported  to  have  said  that  there  is  no  objection  to  the 
vahdity  of  an  agreement  by  the  vendor  of  an  estate  that   'he 
purchaser  should  be  entitled  to  sue  in  the  vendor's  name  tor 
'•  injuries  done  to  it  previously  to  the  purchase ;  "  but  on  refer- 
ence to  the  facts  of  the  case,  it  appears  that  the  action  to  which 
the  agreement  related  was  an  action  against  a.tenant  for  dilapi- 
dations arising  from  non-repair,  which  was  a  mere  breach  of 
contmct,  and  actions  upon  contracts  have  always  been  assign- 
able in  equity  (a).     That  case  is  therefore  no  authority  for  saying 
that  a  cause  of  action  for  active  injury  would  be  assignable.     In 
De  Hoohton  v.  Monq,  (b),  Turner,  L.J.,  said  that  "a  ri-ht  to 
complain  of  a  fraud  is  not  a  marketable  commodity,"  and  the 
same  view  h:H  been  expressed  by  L  ..d  Abinger  in  Prosser  v. 
Ldmonds  (c).    But  if  a  right  of  action  for  fraud  is  not  assign- 
able, then  neither  ought  a  right  of  action  for  any  other  tort 
to  be  so. 

There  seems,  indeed,  to  be  no  valid  reason  in  principle  for  any 
distinction  as  regards  their  assignability  between  rights  of  action 
for  torts  to  property,  and  rights  of  action  for  torts  to  the  person 
or  reputation      The  reason  given  by  Lord  Abinger  in  Houarcl  v. 
C, -anther  (d)  for  holding  that  actions  for  torts  of  the  latter  class 
do  not  pass  to  trustees  in  bankruptcy,  while  those  for  torts  of  the 
former  class  do,  namely,  that  in  actions  of  the  latter  class  the 
lustees  would  get  no  sufficient  damages,  has  no  application  to 
the  case  of  assignment  of  such  rights  of  action  by  a  solvent 
assignor.     In  the  case  of  bankruptcy  it  would  be  unjust  for  the 
aw  to  compulsorily  deprive  the  injured  person  of  a  substantial 
lami  or  damages,  unless  by  so  doing  it  conferred  a  corresponding 
heneh   u        the  creditors  ;  but  in  the  case  of  a  voluntar^ssi  " 

m     hi       damages  though  it  may  present  a  formidable  difficulty 
ment  it7  n  '  ^I'-•^l-«^r,  can,  apart  from  the  encourage 

nent  It  would  give  to  champertous  actions,  afford  no  good  reason 
^^hy  the  injured  person  should  not  sell  his  cause  of  action  for 


Poi-thnid     <',;,u'f,t    M,naH;,rf,n;r.    a,i,l 
Of/,n:s.  (I9ii;-t)  A.  C.  41  (. 
('')  (IS<!«)  L.  H.  2(  h.  ].;( 


('•)  (IN8.-.)  1  V.A;-C.  isi. 

tliey     (the  tnisteo.  he  sni,l,  at  p.  (iia 
'■  leine^^cnt  his  ns-mvatcil  feelinm .'  " 
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what  it  will  fetch  if  he  likes.  And  yet  if  a  right  of  action  for  a 
purely  personal  tort  were  assignable,  this  strange  result  would 
follow,  that  the  assignee  would  have  only  a  cause  of  action 
determinable  upon  the  death  of  another  person  by  reason  of  the 
maxim  actio  personalia  moritur  cum  persona.  But  such  a  limita- 
tion has  never  been  heard  of.  It  is  apprehended  that  actions  for 
purely  personal  torts  are  not  assignable,  and  consequently  if  they 
are  not,  neither  are  actions  for  torts  to  property  (a),  even  though 
they  purport  to  be  assigned  along  with  the  injured  property 
itself. 

Assuming,  however,  that  rights  of  action  in  tort  are  in  general 
not  assignable,  there  are  two  exceptions  to  that  rule :  first,  a 
chose  in  actic  may  be  assigned  to  the  Crown  {h) ;  and,  secondly, 
rights  of  action  of  any  kind  which  pass  to  a  trustee  in  bankruptcy 
(including  rights  of  actions  for  torts  to  the  debtor's  property) 
are,  it  appears,  assignable  by  the  trustee  to  a  stranger  (c).  But 
as  the  objection  to  the  purchase  of  a  cause  of  action  on  the 
score  of  champerty  must  be  wholly  independent  of  the  character 
of  the  vendor,  this  case  may  be  difficult  to  reconcile  with  other 
authorities. 


Corporations  are  liable  to  be  sued  for  torts  of  all  kinds  Corporations 
committed  by  their  agents  ((/),  to  the  same  extent  to  which  Csout'side 
an   individual   is  liable  for  the   torts  of  his  agent,   provided  of  scope  of 

°  '^  corporate 

that  the  act  or  class  of  acts,  m  the  course  of  the  doing  of  powers. 
which   the  torts  are  committed,  are  within  the  scope  of   the 
corporate  powers  (c). 


(«)  See  ^'cr  Wright,  J.  in  Daivsoti  v. 
Gnat  .Xoit/ifni  and  City  11.  Co..  (lilOl)  1 
K.  B.  27",  and  Park,  J.  in  Stanlfji  v. 
Juitex,  (1831)  7  King.,  p.  37"),  aiyiiriiiln 
seems  to  have  suggested  otherwise — .scff 
ijH/eiT.' 

(A)  Co.  Litt.  232  b,  Hargrave  and 
Butlers  note. 

(r)  .Sfcar  v.  Lairwit,  {ISSV)  I't  Cli.  li. 
42('>.  There  the  action  was  in  the  name 
of  the  trustee.  Qiiteie  whetliur  tliu 
assignee  could  have  sued  in  his  own 
name.  The  distinction  between  the 
riglit  of  an  assignee  to  sue  in  his  own 
name  and  his  right  to  sue  in  the  name 
of  the  assignor  may  Ije  very  material. 


See  on  this  point  \\'eKfrr,i  Hank  of  Scot- 
himl  V.  .hhlir.  (1807)  L.  U.  1  H.  L.  t^co. 
Ap.  H.">.  at  p.  ICC. 

(»/)  Whore  the  Corporation  is  a  local 
auihuiity  an  action  fur  damages  must 
lie  C'lmmenced  within  si.\  months  (^'«.v,'(/ 
v.  Jlff/iioiid.1,'1/  lioroKijh  Council,  (\Wi) 
20  T.  L.  1!.  2). 

(')  To  fix  a  cor|)oralio!i  with  liability 
for  the  acts  of  its  agents,  two  conditions 
must  be  fulfilled  :  1st.  the  act  mii-t 
have  lieen  within  the  scope  of  the 
agent's  employment  ;  2nd,  th!\t  employ- 
ment must  have  been  within  the  scope 
of  the  corpoiate  powers.  As  to  the 
foniicr.  siv  below,  pp.  7.)  xyy. 


is''«r¥'-^B^: '  '^'^A'^flnmw  "^if^msjj^JKim^^r^':^.  r-^.  *  *^«<aK'- " ', 
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corjioiate 
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PARTIES. 

What  classes  of  acts  are  mthin  the  scone  of  tha  n. 
scope  of  those  powers,  ,s  necessarily  a  question  of  decree  •  iuat 

£SS— a— '^'^ 

In  Poulton  V.  Lomlon  and  South  Western  li    r.  //>      .      . 
was  it  held  that  no  authority  was  to  L        .   :>  ,     ^'^  "°*  °"^^ 

the  Exchequer  Ch™tr  M     1  ™-7-.»"-™*  we,,.  .„ 

itn-atle,.,  not  what  the  ,,    „    "o   ,1     ,-  ?  L'"""°T°'' 
"ill  he  liable  even  though   i,  l,.  ,  co,i»ral,o„ 

-aiicew.  ,t  „,s  f ,:-;  AthTihir: '"' '™''"-''  °'- 

J'  mougnt  that  a  corporation,  being 


(")  See  7/«//r«  and  A  not  I,,', ■  v  rr'/wC 
tny<,ncn,m,i;,l„hd„,„l  other..  V.m) 
-'  K.  B.  ri2.  ' 

(*)  (l>«i7-)  L.  U.  2  Q.  I!  .V!i 

{'■)  1>.  rAQ. 

00  (1S74)  L.  R.  y  Ex.  Hui) 


('■)  (187.-,)  L.  R.  10  Kx.  <J2. 

(/■)  y/«,vc,VA  V.  /;«,''■«/'  ./oi.x  Stork 
l!""h.  (l.st;7)  L.  1!.  2  Ex.  2.1.. 

(.■/)   Cithen,'   L,f  ;,;uive    Co.    v 

A'-v,  (1,.„)  .V.  ..,;  „7„y;,vWv; 
■'"'"'''"■''"'•'' ^'-  r,..,  (KS5S)  E.  B.  i  E 
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incapable  in  its  corporate  character  of  a  malicious  intention, 
could  not  be  liable  to  an  action  in  which  it  was  necessary 
to  prove  actual  malice,  such  as  an  action  for  malicious  prose- 
cution (a),  or  for  libel  published  on  a  privileged  occasion,  or  for 
slander  of  title,  but  the  better  and  indeed  conclusive  opinion  at 
the  present  day  is  that  it  cm(h):  it  having  been  decided  by 
the  Judicial  Committee  of  the  Privy  Council  in  the  recent  case 
of  The  Citizem'  Life  Assurance  v.  Brown,  that  a  corporation  is 
liable  to  an  action  for  malicious  libel,  when  such  libel  was 
published  by  its  servant  acting  in  the  course  of  his  employment. 
And  this  rule  applies  even  though  the  servant  may  have  had  no 
actual  authority,  either  express  or  implied,  to  issue  the  libel 
complained  of  (c). 

To  the  general  rule,  however,  that  corporations  may  be  liable 
to  be  sued  for  torts  of  all  kinds  there  is  possibly  one  exception ; 
it  may  be  that  a  corporation  practically  cannot  be  held  responsible 
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115;  Greeny.  LiiniUm  Ginerul  Oiiniibiix 
Co.,  (18-)9)  7  C.  B.  N.  S.  2'JO  :  Muaril^ 
V.  Midland  11.  Co.,  (1880)  G  Q.  B.  D. 
287. 

(//)  Stercns  v.  Midluitd  Counties  R. 
Co..  (1854)  10  Ex.  3.-)2. 

(J)  Coriifurd  v.  Carlton  Jianh.  (1900) 
1  Q.  B.  23,  C.  A.  It  is  true  tli.it  the 
point  was  not  expressly  ilecided  by  the 
Court  of  Appeal  in  that  ease,  the 
decision  in  Corn  ford  v.  Carlton  Banlt 
turning  on  another  point.  And  in 
Xerill  V.  Fi/te  Artii  and  General  In- 
nvranee  Co.,  (1895)  2  Q.  B.  15(;.  where 
the  action  was  for  a  libel  published  on  a 
privileged  occasion,  but  there  was  no 
evidence  of  actual  malice  on  the  part 
of  the  agent  who  published  it.  the 
Court  of  Api>eal  left  ojien  the  ((uestion 
whether,  if  such  actual  malice  on  the 
part  of  the  agent  had  been  proved,  that 
would  have  been  sufficient  to  charge  the 
corporation.  On  the  other  hand,  in 
A'dwardg  v.  Midland  li.  Co..  (1880)  fi 
Q.  B.  D.  287,  Fry,  J.,  refuse<l  to  follow 
Steveii»  V.  Midland  Ctiuutien  11.  Co.. 
(1854)  10  Ex.  3.-,2,  alid  1ield  that  nn 
action  for  malicious  proso'cuticm  would 
lie  against  a  coi  [.oration  ;  and  in  Jiank 
of  Xew  South  U'alen  v.  Oimtoii,  (1879) 
4  App.  Cas.  270,  which  w.is  also  an 
action  for  malicious  prosecution,  counsel 


of  the  highest  eminence  abandoned  the 
okl  doctrine  as  untenable.  Moreover, 
if  the  decision  in  Haririrk  v.  Kmjli^li 
Joint  Stoch  Bank,  (1867)  L.  R.  2  E-t. 
259,  that  a  corporation  may  be  respon- 
sible for  the  fraud  of  their  agent,  was 
correct,  as  Lord  Selborne  in  llovhh- 
n-ortli  v.  Citi/  of  Glaxgow  Hunk,  (IS8(i) 
5  App.  Cas.  II.  320,  conceded,  it  is  diffi- 
cult  to  SCO  how  any  different  view  could 
prevail  in  the  case  of  an  action  found&l 
upon  malice.  For  fraud  is  just  as  much 
a  state  of  mind  as  is  malice.  The  real 
reason  why  a  corporation  is  responsible 
for  the  fraud  of  its  agent  is  not  that  the 
fraud  is  imputable  to  the  corporation 
itself,  for  that  it  cannot  be  ;  it  rests 
simply  on  the  principle  of  renpondeat 
f'tjii-rior.  '•  It  is,"  as  Lord  Selborne 
said  in  Ilonldnrorth  Case  (p.  32t>).  "  a 
principle,  not  of  the  kw  of  torts,  or  of 
fraud  or  deceit,  but  of  the  law  of 
agency.  e<iually  applicable  whether 
the  agency  is  for  a  corporation  (in  a 
matter  within  the  scope  of  the  corporate 
powers)  or  for  an  individual."  And  the 
same  principle  must  equally  apply  to 
malicious  wrongs. 

('•)  (1904)  A.  C.  423;  disapproving 
Ahrath  v.  Xoiih  Eastern  Ii.,{\S^'i-i:]  11 
Ajip.  Cap.  247. 


P^-^^^^Wi^ 


f»»afi;'viW*t, 
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rorts  of 
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for  a  fraudulent  niisrenresentation  as  to  the  credit  of  a  third 
person  owing  to  the  difficulty  of  complying  .ith  the  terms  of 

^0  dd  rL     \      '  '''^■'  "^^"'-^  ''''  ''^  -presentation 

But  although  a  tort  committed  by  an  agent  in  the  course  of  a 
business  within  the  scope  of  the  corporate  powers  will  render  the 
corporation  responsible,  a   similar  act  done  nofby   an   ageni 
but  by  the  corporators  themselves  .ill  not  necessLly  re ' l 
the  corporation  liable.     For  on  the  one  hand  the  sum  of    he 
individual  corporators,  even  when  acting  in  a  matter  within  the 
corporate  powers,  is  not  identical  with  the  corporation  itself,  nor 
on   he  otner  hand  do  they  stand  to  the  corporation  in  the   am 
relation  as  an  ordinary  agent  stands  to  his  principal.     If  " 
ordmary  agent  commits  a  tort  of  such  a  kind  as  to  render  hi 
principal  liable,  the  agent  will  be  liable  also  ;  their  liabil^     are 
cumula  ive.    But  it  is  otherwise  with  torts  committed  diii    y  b, 
rporators:  their  liability  and  that  of  their  corporation  ist'th 
alternative  ;  they  cannot  both  be  liable  (h) 

And  if  a  plaintiff  elect  to  sue  the  agent  and  not  the  cor- 
poration he  must  abide  by  such  election,  and  is  estopped 
from  afterwards  suing  the  corporation  in  respect  of  the  same 

If   the   corporators,  acting  in  their  corporate   capacitv  in  a 

not(.).    But  if  the  corporators  commit  a  ^mZT'ZS'' 
fraudulent  or  malicious,  as  for  instance  whl'l^p.^^': 

(«)  .See  this  subject  (iisciissed  belo\v 
111  Ch.  XVI.     ]n  JI,<vhhtc,„a  y.  r;ty 
of  Ol,i»f,ow  Bank,  (IS80)  5  App.    Cas 
1>.  34U,  Lord  Ulackburn  treated  it  as  an 
open  (luestioii,   whether  an   notion  of 
•leceit  could  be  brought  against  a  com- 
I'any    under    any    circumstances    for 
damage  caused  by  fraun  of  the  directors 
inducing  the   plaintiff   to   enter   into 
a  contract  with  the  comi.anv,  while  the 
contract  remained  unre<cindr.l.  I„it  tlio 
other  law  lonls  do  not  seem  to  have 


nssentetl  to  this  view. 

East     5,-,.5:    n,,    ^.     ^y.^^,J      .JJ 

^''""•''•"'••(J*'"^)L.  K.  9EX.309 

00   fro...    ,V     c,     V.    M„tt,,„,,   „„^ 

ii«//«,r,  (itMH)ei  i^.  T  -,00 

(I><'-t)  I..  R.  !•  Kx.  p.  :j22.      This  ,vas 

not  dispute.1  by  the  other  membeiB  of 

tlie  Court. 


>-pw»i,.-'"iiiiVi/~r  w:f^i"«!ss.' 
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libel  knowing  it  to  be  such  (a),  inasmuch  as  it  would  be  unjust 
that  they  should  escape  liability  by  purporting  to  do  it  under  the 
cloak  of  their  corporate  character,  they  must  be  held  liable,  from 
which  it  follows  that  the  corporation  will  not  be  so.  And  this 
rule  will  presumably  hold  good  even  though  the  corporators  may 
commit  thf  tort,  not  for  their  own  private  ends,  but  with  the 
object  of  furthering  the  interests  of  the  corporation. 

As  a  general  rule  a  corporation  is  liable  to  its  own  corporators 
for  the  torts  of  its  agents  to  the  same  extent  as  it  is  liable  to 
strangers ;  it  is  of  course  no  defence  to  an  action  against  a 
railway  company  for  personal  injuries  to  plead  that  th  ^  plaintiff 
was  a  shareholder.  But  to  this  rule  there  is  an  exception  ;  an 
action  of  deceit  will  not  lie  against  a  company  at  the  suit  of 
a  shareholder,  while  the  contract  of  partnersliip  remains  un- 
rescinded,  for  damage  caused  by  the  fraud  of  the  directors  in 
inducing  him  to  take  shares  (l>).  But  it  is  apprehended  that 
this  exception  does  not  extend  to  the  case  of  fraud  inducing 
a  contract,  between  the  corporator  and  the  corporation,  of  any 
other  description  than  that  of  a  contract  to  take  shares.  The 
fact  that  the  plaintiff  in  such  case  may  have  to  contribute  rateably 
towards  the  payment  of  his  own  claim  will  not  affect  the  validity 
of  his  claim  (c). 

Where  several  persons  join  in  committing  a  tort,  "each  is 
responsible  for  the  injury  sustained  by  their  common  act  "(</). 
If  one  of  several  joint  tort-feasors  be  sued  alone  it  matters  not 
that  he  did  but  a  small  part  of  the  damage,  he  is  liable  for  the 
whole.  Where  a  tort  is  joint  there  can  be  only  one  action,  a 
recovery  of  judgment  against  one  of  the  several  wrong-doers  being 
f>  bar  to  any  further  action  against  the  others  (e).  It  is  material, 
therefore,  to  enquire  under  what  circumstances  a  tort  can  be  said 
to  be  joint. 

Persons  are  said  to  be  joint  tort-feasors  when  their  respective  Uctinitioii  of 

joint  t     '- 
5  App.  Ciis.  p.  329.  fcajor. 

(^0  Per  2olfe,  B.,  Clarhs.  yeictum, 
(1847)  1  Ex.  p.  140  ;  Mile/iaw  v. 
Corporntioti  of  Marylehme,  (1903)  <J7 
J.  P.  110. 

(f)  lirinnnwad  v.  Jlarfhon,  (1871-2) 
L.  R.  6  C.  P.  584  ;  L.  K.  7  C.  P.  547. 


.Foint  tort- 
tea:  ois  :  ex- 
tent of  their 
liability. 


(rt)  Iiery.Waf.wn,  (1788)  2  T.  K.  199. 

(J)  HimUhicoiih  v.  City  of  Glasgow 
Hank,  (1880)  5  App.  Cas.  317.  Bee  in 
this  connection  certain  Jii-fu  of  Lord 
Cottenham  in  Vit/i'rii  v.  J'ihe,  (1842)  8 
CI.  ic  Fin.  r>62,  at  pp.  filG  to  (149. 

((■)  Sec  per  Lord  Selborne  in  Ili»ild»- 
worth  V.  City  of  Glaiujow  liniili,  (IS'^O) 
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shares  in  the  commission  of  the  tort  are  done  in  furtherance  of  a 
common  design.     "  All  persons  in  trespass  who  aid  or  counsel, 
direct,  or  join,  are  joint  trespassers  "  (a).     If  one  person  employs 
another  to  commit  a  tort  on  his  behalf,  the  principal  and  the  agent 
are  joint  tort-feasors,  and  recovery  of  judgment  against  the  prin- 
cipal is  a  bar  to  an  action  against  the  agent  (i).  But  mer  i  similarity 
of  design  on  the  part  of  independent  actors,  causing  independent 
damage,  is  not  enough  ;  there  must  be  concerted  action  towards  a 
common  end.     In  one  case,  indeed,  Lord  Ellenborough,  at  nisi 
prius,  ruled  that  where  a  huntsman  rode  after  his  hounds  over 
the  plaintiff's  lands,  he  was  liable  for  the  whole  damage  done 
by  the  concourse  of  people  who  followed  him,  on  the  ground 
that  the  parties  were  co-trespassers  (c).     The  ruling  can  hardlv 
be  supported  on  that  ground,  for  it  seems  to  be  based  on  a  mis- 
taken notion  as  to  the  object  of  fox-hunting,  though  it  may 
possibly  be  supported  on  the  principle  of  Clark  v.  Chamhere  (d), 
that  a  person  who  does  an  unlawful  act,  the  probable  conse- 
quence of  which  is  that  third  persons  will  negligently  do  some- 
thing injurious  to  the  plaintiff,  is  liable  to  the  plaintiff  for  the 
injury  done  by  such  third  persons.    It  must  not  be  inferred 
from  Lord  Ellenborough's  ruling  that  wherever  persons  inde- 
pendently commit  similar  trespasses  at  the  same  time  in  the 
same  place,  they  are  co-trespassers  within  the  meaning  of  the 
rule.    Indeed  it  has  been  expressly  held  that  one  member  of  a 
hunt,  not  being  the  master  or  huntsman,  is  not  liable  for  damage 
done  by  the  horses  of  the  other  members  of  the  hunt  («-). 

Whether  the  several  persons  who  join  in  the  unauthorised 
performance  of  a  play  are  joint  tort-feasors,  so  that  recovery  of 
judgment  against  one  for  the  40«.  penalty  given  by  3  &  4  Will.  IV. 
c.  15,  discharges  the  others,  was  left  open  by  the  Court  of  Appeal 
in  Duck  v.  Maycii  (/).  But  probably  all  that  the  Court  meant 
was,  that  they  doubted  whether  the  40«.  was  giv.n  as  damages  by 
way  of  compensation,  or  whether  it  was  inflicted  as  a  penalty 


(«)  Prr  Timial,  C.J..  Pctrie  v.  Laimmt, 
(\»i2)  Car.  &  Marsh,  p.  >M. 

(A)  Briniimeddw.  I/nn-iMH,  (lS'1-2') 
L.  1!.  r,  C.  P.  r,Si  ;  L.  K.  7  C.  P.  :A7. 

00  Iliime  V.  OldaciT,  (ISlil)  1  Stark, 
p.  352. 


(<f)  (1878)  3  Q.  B.  D.327.  See  below 
pp.  144-145. 

(<■)  P'Njet  \:  Bh-kheck,  (1863)  3  F.  Jc 
F.  iix3. 

(./•)  (1S!>2)  2  Q.  B.  511. 
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in  the  strict  sense  of  the  term,  in  which  case  the  unauthorised 
performance  could  not  strictly  be  regarded  as  a  tort  at  all  (a). 

The  independent  tortious  acts  of  several  persons,  even  though 
contributing  to  produce  but  one  joint  damage,  will  not  constitute 
a  joint  tort.  Thus,  if  a  person  wrongfully  leave  unfenced  a  pit, 
which  he  has  dug  by  the  side  of  a  high  road,  and  another  wrong- 
fully does  some  act  in  the  road  whereby  horses  passing  along  it 
take  fright  and  swerve  into  the  pit,  or  if  one  person  negligently 
allows  an  escape  of  gas  which  another  person  negligently  causes 
to  explode  by  taking  a  lighted  candle  into  the  room,  thou-h  each 
party  will  be  liable  for  the  whole  damage  done,  thev  wilfnot  be 
joint  tort-feasors. 

Thus  in  Thompson  v.  London  Count,,  Council  {b)  where  the 
plamtiflf  having  brought  an  action  against  the  defendants  for 
excavating  near  his  house  and  withdrawing  the  support,  whereby 
It  was  damaged,  sought  to  add  a  water  company  as  co-defendants 
upon  the  ground  that  they  contributed  to  the  damage  by  negli- 
gently  allowing  water  to  escape  from   their  main,  the  Court 
refused  to  allow  the  water  company  to  be  joined,  being  of  opinion 
that  the  facts  did  not  constitute  a  joint  tort.    So,  where  two  rail- 
way  companies,  which  had  parcel  offices  on  opposite  sides  of  the 
plaintiff's  shop,  caused  their  carts  to  stand  in  the  street  in  front 
of  their  respective  offices  for  an  unreasonable  length  of  time,  and 
by  their  combined  acts  in  so  doing  prevented  all  access  to  the 
plamtiff-s  premises  by  vehicles  and  thereby  injured  him  in  his 
trade  though  the  acts  of  either  company  alone  would  not  have 
had  that  effect,  it  was  held  that  the  two  companies  could  not 
be  made  co-defendants  in  an  action  to  recover  damages  for  the 
obstruction,  but  that  each  must  be  sued  separately  (c). 

It  is  apprehended  that  torts  of  all  kinds  may  be  joint,  and  that 
m  this  respect  libel  and  slander  (c/)  form  no  exception.  If  the 
writer  of  a  libellous  paragraph  send  it  to  the  publisher  of  a 


6fi 


fa)  In  the  earlier  case  of  Aclnuu  v 
IMlf!/.  (1887)  18  Q.  B,  1\  r,-2r,,  the 
Court  of  Appeal  had  held  that  the  40.*. 
was  in  the  nature  of  damages,  with  the 
consequence  that  the  plaintiff  might 
adm,  lister  interrogatories.  It  may  be 
that    the    Coun    in   Duck    v.    Mayeu 

C.T. 


doubted  the  correctness  of  that  decision 
(*)  (l»<y'J)I  Q.  B.  84!,C.  A. 
(<•)  .Stiillef  V.   O'rcat  M'e»terH  It.  Co 

{18im)  A.  C.  4.-.O. 
(rf)  i'.y.,  a  defamatory  chorus  of  a 

sous. 
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iiewHpaper  for  insertion,  he  will  be  jointly  liable  with  the  pub- 
lisher for  its  publication  in  the  newspaper,  though  possibly  be 
may  also  be  severally  liable  in  respect  o!  the  publication  to  the 
publisher.  In  an  old  case  (a)  it  was  held  that  slander  cannot 
be  joint  any  more  than  the  tongues  of  the  slanderers  can  be 
said  to  be  one,  a  line  of  reasoning  which  would  equally  prevent 
the  possibility  of  trespasses  being  joint. 

As  a  general  rule  there  can  be  no  contribution  between  joint 
tort-feasors,  that  is  to  say,  if  an  action  being  brought  for  a 
joint  tort,  and  one  wrong-doer  pay  the  whole  damages  recovered, 
he  cannot  recover  over  a  proportion  of  the  damages  from  the 
others  (b). 

Where  several  persons  combine  to  do  some  act  which  at  the 
time  of  its  commission  they  know  to  be  unlawful,  as  where  they 
combine  to  commit  an  assault  or  to  publish  a  libel,  no  promise 
of  contribution  or  of  indemnity  can  be  implied.  For  any  express 
promise  to  pay  would  be  void  as  founded  on  an  illegal  considera- 
tion, and  for  the  same  reason  any  promise  to  be  implied  from 
the  conduct  of  the  parties  would,  of  course,  be  equally  void. 
But  whei-e  the  party  seeking  contribution  from  the  other  wrong, 
doers  did  not,  at  the  time  of  doing  the  act,  know  it  to  be 
unlawful,  the  objection  on  the  score  of  illegality  does  not  hold 
good  (c).    But  even  in  those  cases  in  which  the  joint  wrong- 
doers did  not  intend  to  do  anything  unlawful,  the  mere  fact  that 
the  damages  have  been  levied  wholly  against  one  does  not  of 
itself  give  rise  to  an  obligation  upon  the  others  to  contribute. 
It  might  well  be  considered  reasonable  that  as  in  the  case  of 
joint  debtors  such  an  obligation  should  exist,  but  it  is  settled  law 
that  it  does  not.     The  rule  of  Mcrryweather  v.  Nixan,  which  in 
this  respect  is  anomalous  and  "  does  not  appear  to  be  founded 
on  any  principle  of  justice,  or  equity,  or  even  of  public  policy  "  (d), 
has  been  too  long  the  law  of  the  land  to  be  now  open  to  question. 
In  order  to  give  rise  to  an  implied  promise  of  indemnity  or  con- 


(rt)  Chamherlainey.  Will  more,  (\62\) 
Palm.  313. 

(ft)  Merry  weather  v.  Mj-an,  (1709) 
8  T.  R.  186. 

(f)  AdaiiiMtn  v.  Jarrh,  (1827)  4 
Bing.   66;    Betti  v.   Gibknu,  (1834)   2 


A.  &  E.  67  ;  and  per  Lord  Herschell 
in  Palmer  v.  Wick  and  I>uUe>iey  Town 
Sleam  Shipping  Co.,  (1894)  A.  C.  at 
p.  324, 

(</)  See  per  Lord  Herschell  (1894) 
A.  C.  at  p.  324. 
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tribution  there  must  be  the  relationship  of  principal  and  agent 
between  the  tort-feasors,  or,  at  all  events,  a  request  by  one  pirty 
to  the  other  to  do  the  act  complained  of  (n). 

Upon  the  rule,  however,  that  there  can  be  no  contribution 
where  the  party  seeking  it  knew  at  the  time  of  doing  the  act  that 
it  was  unlawful,  an  exception  has  been  engrafted  by  the  Directors 
Liability  Act,  1890  (63  &  64  Vict.  c.  64).  I3y  s.  3  of  that  Act 
directors,  promoters,  and  persons  authorising  the  issue  of  a 
prospectus  are  to  be  liable  to  subscribers  for  loss  sustained  by 
reason  of  any  untrue  statement  in  the  prospectus,  subject  to 
certam  limitationB.  And  by  s.  6  every  person  who  "  has  become 
liable  to  make  any  payment  under  the  provisions  of  this  Act  shall 
be  entitled  to  recover  contribution,  as  in  cases  of  contract,  from 
any  other  person  who  if  sued  separately  would  have  been  liable 
to  make  the  same  payment."  Persons  who  fraudulently  issue  a 
prospectus  which  they  know  to  be  false  are  no  doubt  "liable  at 
common  law,  but  that  fact  does  not  exclude  their  being  also 
liable  under  the  provisions  of  the  Act,  and  they  are  consequently 
entitled  to  the  relief  afforded  by  the  section  (h). 

Where  a  tort  was  committed  to  some  subject-matter  in  which  Joint 
several  persons  were  jointly  interested,  non-joinder  of  any  of  {'ort""*' '° 
the  parties  so  interested  as  plaintiffs  was  formerly  matter  for  a 
plea  in  abatement,  but  if  no  such  plea  was  raised,  the  parties 
who  sued  were  entitled  to  recover  damages  in  proportion  to 
their  interests  in  the  subject-matter.  Thus  one  of  sever?  1  joint 
owners  of  a  chattel  might  recover  for  the  injury  to  his  share  (c), 
leaving  his  co-owners  to  recover  in  another  action  for  the  injury 
to  their  shares  ((/)• 

Pleas  of  abatement  are  now  abolished  (c),  and  the  present 
mode  of  objecting  to  non-joinder  is  by  application  at  chambers 
to  have  the  necessary  parties  added  (/),  but  if  no  such  application 
be  made  or,  being  made,  is  refused,  the  old  rule  will  presumably 
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(a)  As  to  the  circumstances  umler 
which  a  reiiuest  will  raise  an  implica- 
tion of  the  promise,  see  Shefield  Co,-, 
poratkm  v.  Barclaij,  (1U03)  2  K.  B.  580 
(leversetl  (I'.Mjo)  A.  C.  392)  where  all  the 
earlier  authorities  are  consi''    cd. 

(A)  derma  \.  S\mp»m,i   ^03)2K.  B 
li>7. 


((•)  Itloram  v.  Ilulharil,  (1804)  T, 
East,  407;  Addimn  v.  Oeereitd.n-Wt) 
6  T.  K.  7C6. 

(d)  Sedijeworth  x.  Oierend,  (1797)  7 
T.  R.  279.     See  below,  p.  183. 

(e)  Ord.  XXI.  rule  20. 
(/)   Orl.  XVI.  rule  II. 


G— 2 


68 


Principnl  anil 
Ageut. 


Two  elusfcs 
of  agents — 
servants  nud 
contractors. 


PAnTIES. 

still  hold  Rood,  that  the  party  suing  may  recover  in  proijortion 
to  liiH  interest  and  no  more. 

In  the  caee  of  libel  on  a  member  of  a  firm  there  may  well  l)e  a 
double  injury,  one  to  the  reputation  of  the  individual  member  (a), 
and  another  to  the  reputation  of  the  firm  (//),  for  which  distinct 
actions  will  lie;  and  presumably  the  individual  member,  after 
recovering  in  an  action  for  the  injury  to  himself  personally,  mp 
sue  alone  in  a  second  action  for  the  damage  to  the  firm  in  respect 
of  his  interest  in  it. 

Not  only  is  a  person  liable  for  torts  committed  l)y  himself,  but 
he  is  also,  subject  to  certain  conditiouH,  liable  for  torts  com- 
mitted by  his  agents.  If  indeed  the  tort  of  the  agent  has  been 
either  primarily  authorised  or  subsequently  ratified  by  the  prin- 
cipal, it  is  the  act  of  the  principal  himself,  and  no  difficulty 
as  to  his  liability  arises  (<•).  Moreover,  under  certain  circum- 
stances, the  principal,  whether  an  individual  or  a  corporate  body, 
will  be  liable  even  for  the  unauthorised  torts  of  his  agents  (</). 

Nor  will  the  fact  that  the  act  complained  of,  although  within 
the  scope  of  the  agent'w  employment,  was  done  in  the  interests 
of  the  agent  himself  and  not  of  his  principal  exonerate  the  mttei 
from  liability  to  third  parties  (?). 

And  this  rule  applies  even  in  cases  where  the  terms  of  the 
written  authority  under  which  the  agent  acted  were  unknown  to 
the  third  party  at  the  time  when  the  act  complained  of  was 
committed  (/). 

In  considering  what  those  circumstances  are,  which  render  a 
principal  liable  for  the  unauthorised  torts  of  his  agent,  it  is  neces- 
sary in  the  first  place  to  distinguish  between  those  cases  in  which 
the  piincipal,  by  the  terms  of  the  employment,  express  or  under- 
stood, reserves  to  himself  a  power  of  controlling  the  agent  in 
the  execution  of  the  work  that  he  is  employed  to  do,  and  of  dis- 
missing him  for  disobedience  of  orders,  and  those  cases  in  which 


(a)  JIanimii  r.  lleriiujhm,  (1838)  8 
C.  4:  P.  7U8. 

(Ji)  Fiimfer  v.  Lan-wn.  (1826)  3  Bing. 
452. 

(r)  Carter  v.  St.  M,inj  Ahhrtt'n,  Km- 
nington,  (lyod)  (U  J.  1'.  -,48.  C.  A.     And 


see  above,  p.  CO. 

('/)  Ilollidinj  V.  XiitioH/il  Trlfjihone 
Co.,  (1899)  2  Q.  n.  31(2.  f.  A. 

0)  Ilaiiihni  V.  JiuriKind  .<•  Othen. 
(1904)  2  K.  B.  10,  C.  A. 

(/)  S.  C. 
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MASTEIl  AND   SERVANT. 

the  principal  «loeK  not  reserve  to  hirasell  any  such  power. 
Agents  o(  the  latter  class  are  generally  e.  oken  of  as  independent 
contractors;  though  even  when  an  indejwndent  contractor  is 
employed,  recent  decisions  seem  to  show  ihat  a  principal  cannot 
always  divest  himself  of  responsibility  towards  third  parties  hy 
proving,  in  evidence,  that  the  actual  tort-feasor  was  a  person 
over  whom  he  had  reserved  no  control  (o). 

Those  agents  of  the  former  class  whose  employment  is  more 
or  less  continuous  are  usually  styled  servants,  while  those  whose 
employment  is  intermittent  or  confined  to  a  particular  occasion, 
are  usually  called  by  the  generic  name  of  agents.  Between 
servants,  however,  and  other  agents  over  whom  the  employer 
reserves  control,  there  is  no  distinction  in  point  of  law;  the 
employer  is  liable  for  the  torts  of  the  one  to  the  same  extent 
and  subject  to  the  same  conditions  as  he  ib  liable  for  the  torta 
of  the  other.  For  the  sake  of  brevity,  therefore,  it  may  be 
convenient  to  speak  of  all  those  classes  of  agents  over  whom  the 
employer  reserves  control  under  the  name  of  servants,  as  in 
contradistinction  to  contractors  over  whom  such  control  is  not 
reserved  (h). 

In  every  case  the  question  whether  an  agent  is  employed  as  a 
servant  or  as  a  contractor  is  a  question  of  intention,  and  therefore 
a  question  of  fact.  Where  the  agent  is  one  "  who  is  recognised 
by  the  law  as  exercising  a  distinct  calling "  (t)  involving  for 
its  exercise  a  certain  degree  of  skill  and  experience,  there  is  a 
strong  presumption  that  the  employer  did  not  reserve  any  control 
over  one  who  presumably  knows  much  better  how  to  do  the  work 
than  himself,  and  therefore  if  one  employ  a  licensed  drover  to 
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(tt)  The  Smirk,  (18yy)  I'.  74  ;  SO  L.  T. 
2o  ;  //(//  V.  Totteiil  .m  i'rhan  Cuuncil, 
(18U8)  79  L.  T.  405 ;  MlMw  v.  ,». 
Marylehoiie  llomiiijh  Cmtncil,  .'03)  1 
L.  U.  R.  412. 

(b)  The  definition  above  given  of  an 
independent  contractor  would  undoubt- 
edly  include  a  solicitor,  for  a  lay  client 
obviously  does  not  usually  reserve  to 
himself  any  i)ower  of  controlling  the 
solicitor  in  the  conduct  of  the  business 
which  he  U  em|ployed  to  do,  and  yet  it 
has  been  heU!  tliat  wlirre  a  s-jlicitor  of  a 


judgment  cretlitor  negligently  directed 
the  sheriff  t»  take  the  goods  of  the 
wrong  person  in  execution,  the  client 
was  liable  for  the  act  of  the  solicitor 
(./«/•;««(«  V.  IIiKijifi;  (1843)  C  M.  Ic  O. 
827).  Hut  that  decision  must  be  regarded 
as  anomalous.  If  such  a  question  were 
to  arise  for  the  fii-st  time  at  the  present 
day,  it  would  probably  be  docideil  other- 
wise. See  the  judgment  of  Jessel,  M.U., 
in  Smith  v.  Xeal,  (1882)  9  Q.  B.  D.  340. 
((•)  Per  Lord  Denman,  Milligan  v. 
JPft/yf,  (ISiO)  12  A.  k.  E.  p.  711. 
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drive  a  bullock  for  him  through  the  streets  the  drover  will  not 
be  he  servant  of  the  party  employing  him  (a),  by  reason  of  the 
contractor    .nder  such  or  cognate  circumstances,  choosing  alike 
the  method  m  which  the  work  is  to  be  done  and  the  persons 
who  are  to  do  it;  though,  as  before  stated,  the  mere  fact  of  a 
principal  employing  an  independent  person  does  not  necessarily 
relieve  Inm  from  personal  liability  for  the  tortious  acts  of  the 
persons  so  employed  (i).    Thus  if  an  owner  of  property  employ 
an  independent  contractor  to  rebuild  his  house,  and  the  builder's 
workmen  so  negligently  perform  their  duty   as   to    injure  the 
property  of  an  adjoining  owner,  the  building  proprietor,  as  well 
as  he  builder,  ,s  responsible  to  the  aggrieved  third  p^rty  for  the 
tortious  act  (,).    On  the  other  hand,  where  the  agent  is  a  person 
not  exercising  an  independent  employment,  but  is  directly  under 
the  personal  control  or  supervision  of  his  employer,  the  inference 
1    that  he  IS  employed  as  a  servan*  and  not  as  a  contractor, 
although  he  may  oe  specially  retained  as  a  person  skilled  in  the 
particular  duty  or  office  for  which  he  is  engaged.    And  this  pre- 
sumption  IS  strengthened  when  from  the  nature  of  the  employment 
It  may  be  reasonably  supposed  that  the  person  employed  has  no 
higher  degree  of  skill  or  experience  than  the  employer,  as  where 
an  ordinary  labourer  is  employed  to  clean  out  a  drain,  the  infer- 
ence under  such  circumstances  being  that  he  is  employed  as  a 
servant  and  not  as  a  contractor  (d). 

To  constitute  the  relationship  of  master  and  servant  for  this 
purpose  there  is  no   necessity   for  any   consideration   for  the 

behalf  gratuitously,  as  where  the  owner  of  a  carriage  gets  a  friend 

n  r^  *.  '  "  ^"^'  '^'  '"P'"^'«^  ^"^  ^«  •'■^'^'^  for  the  manner 
in  w^ich  the  act  is  done,  to  the  same  extent  to  which  he  would  be 
so  liable  1  the  agent  were  paid.  If  A.  lends  his  servant  to  B. 
toi  a  job.  the  servant  becomes  «rf  hoc  the  servant  of  B..  though 
B.  pays  nothing  for  his  services  (j).    The  question  is  whether 

('0  /V/-  C'oleri.lgf.  J.,  .)/;,'/„/„„  V 
If  ei/y^,  (IXi,,-)  12  A.  A:  K.  p.  7*2! 

(*)  Dii/irv.  Couriiije.  (Xmi)  4(iJ.  1'.453. 

(.c)Ualtou  V.  Anyu,,  ^18NI)  (;  App. 
Cas.  7J0;  Iluijhex  v.  Pcrnml,  mvM  ,S 
App.  Cas.  \\\\. 

(<0  Sadltr  V.  UcHliwk,  (185.5)  \  E.  4:  It. 


r>7tl. 

(<■)    Whiuiflrn    V.    Patiurk.    (I.s:i;)    2 
M.  &.  W.  ti5o.  ' 

(J)  Thmiran   v.  L,i;„g    Whniton 
Ih.icn   (■„„.■,/, -Hct ion  S,j,ulicatp,  (l«92)   i 
W.  U.  t;2:». 


MASTER   AND   8ERVANT. 

the  act  ia  done  for  the  employer  (a).     Again,  it  does  not  affect 
the  existence  of  the  relationship  that  the  employer  is  not  allowed 
by  law  to  do  the  work  for  himself,  but  is  compelled  to  employ  an 
agent  of  a  particular  class  to  do  '.',  *or  liim,  provided  the  employer 
is  allowed  the  power  of  con'.,  llini;  iind  dismissing  the  agfut,  and 
provided  the  class  from  wh  ;li  tSic  agent  >-  to  be  taken  is  suffi- 
ciently large  to  give  the  em  jIovoi  a  p'aci  ^al  power  of  selection. 
Thus  the  statutory  obligation  whicu  ro^ts  upon  owners  of  barges 
on  the  Thames  to  employ  at  least  one  licensed  waterman  aboard 
each   craft  to  navigate  her,  does  not  prevent  the  watermen  so 
employed  from  being  the  servants  of  the  owners,  tliere  being 
several  thousand  licensed  watermen  to  select  from,  and  the  owner 
having  a  power  of  control  and  dismissal/*).     But  where  the 
class  is  so  limited  that  the  employer  has  practically  no  power  of 
selection  he  is  not  responsible  for  tlie  negligence  of  the  person 
employed.     It  was  on  this  ground  that  at  common  law,  prior  to 
the  passing  of  the  Pilot  or  Merchant  Shipping  Acts,  the  master 
of  a  ship  was  in  general  not  liable  for  the  misconduct  of  a  pilot 
employed  by  him  in  a  compulsory  pilotage  district  (<•). 

Although  in  general  the  test  whether  a  person  stands  to 
another  in  the  relation  of  master  to  servant  is  whether  he  had 
the  power  of  controlling  his  acts  and  dismissing  him  for  disobe- 
dience, it  is  otherwise  where  that  power  of  control  is  not  original 
but  delegated  from  a  superior.  The  fact  of  a  head  servant  luuing 
the  power  of  selecting  and  dismissing  the  under  servants  does  not 
make  them  his  servants,  for  in  employing  them  he  acts  merely 
as  agent  for  his  master,  and  he  pays  them  with  his  master's 
money  (d).    For  the  same  reason  "superior  public  officers,  such 
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(</)  It  liiiH  inilceil  l)cen  Hiig(,'0»*te<l  by 
Cave,  J.,  in  Cm/i^  v.  Maddiik,  (18!tl)  2 
Q.  H.  p.  41".,  Uint  if  one  of  'wo  pnrt- 
nere  drive*  their  liorse  and  cnri  lor  ihe 
purposes  of  the  pnrtner»hip  busines.'i, 
and  iti  so  iloing  ncgli);ently  injures  a 
person  passinK  alonjf  the  higliway,  the 
partner  so  driving  woulil  be  alone  re- 
sponsible. But  for  this  proposition  lir 
cites  no  authority.  The  cases  of  AhIiwoiII, 
V.  Stiiiiwir,  (18t!I)  8  K.  &  K.  Tfil,  and 
Mrriorx  \.  Shaw,  (\m\)  1  li.  ,i^  H.iM, 
seem   to    Ih;    directly    opposel    to    his 


(A)  Martin  v.  Tem]>prleij,(\»\-A)  i  Q.  II. 
2'.i.s. 

((•)  Uf  Uallcj,  (18«H)  L.  U.  2  1'.  f. 
p.  201.  The  exemption  of  the  master 
from  liability  in  such  case  in  now  ref,'ii- 
late<l  by  statute  57  &  .JM  Vict.  c.  Co. 
s.  «:«. 

(rf)  Stonf  V.  CartwrUjht,  (171».".)  (iT.  It. 
411.  .><o  too  with  agents  employed  liy 
iliroctors  of  a  company  ( IIVi/'  v.  JMI, 
(1S7K)3  Ex.  U238). 


>.^jr^ 
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I'ARTIES. 

as   the   Postmaster-General  (a)     tlm   T «..  ic   r- 

the    Treaa.n-v     th.   r  '  '   Commissioners    of 

2  A    r.      ^'.    .     Commissioners    of    Customs    and    Excise 

in     het    «         ,  ^'''"''    ''    'Misconduct    of    inferior    officers 
in    their    several    departments,   though    the    superior    nZ 

oenem  not  of  the  committpfl  Imf  «f  fi,„  . 

ha  „n  ,„  ivi<,„„,  member  cannot  d™,i».  a  se™.  r™t  « 
club,  emplojmentdoes  not  conclude  ihoaneation-  ,„r  •.! 
can  one  0,  a  fl™,  „,  par.„e„di.„i.  a  Ja^  I'  ,m  ."e"  S^: 

th^  rr,       '  '^  ""  '"™"'  "•=  '^''■""""^•'  -"W  "e  liable  ,0 
would  only  be  hable  m  the  latter  character.    Membere  ot  a  club 
no  doubt  are  not  liable  in  contract  tor  goods  .upplied  to  a  club 

althor.  r°'  "'°  '""°'"'"'''  •""  ftati, because  11:^1^ 
although  they  are  the  agent,  ot  the  members,  have  no  aut^S 

^o«..ded  as  very  doub ji  ^^i.^: rs'^irr::^ 

cT"  ■'  '-■  ^'^'^  -  ^-  ^-  ^'-  ^^.      ^^)/V..,,  V.  n.. ,  c„3«)  .  M.  . 

(lJ*i)'«  C.  i;S.  ^:';;:  £*^;;  t::-      ./'^'^  ^■"'^  '^  -•  «  .'r-te  ho...  for 
l-.-tl.  '  ^'•^"I'ove,      the  purposes  ot  the  Public  Healtl,(Lon. 
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BroKu  V.  Leilia  (a),  that  the  committee  of  a  club,  and  not  the 
members  generally,  .tre  the  persons  primarily  liable  in  tort. 

It  has  been  held  that  the  district  delegate  of  a  trades  union  is  Trades  Union 
not  the  servant  of  the  members  of  the  union  although  elected  by  °''^""'^' 
their  votes,  but  that  decision  turned  upon  the  peculiar  position 
of  a  district  delegate,  who  is  rather  in  the  nature  of  a  protector 
and  adviser  than  of  an  inferior  (h).    But  as  the  funds  of  a  trades 
union  have  been  held  liable  for  the  amount  of  damages  recovered, 
against  the  trustees  of  such  union,  in  an  action  for  a  libel  con- 
tained in  a  newspaper  carried  on  in  the  interests  of  the  members 
the  relation  existing  between  the  ordinary  members  of  such  un 
association,  and  its  higher  officials  is  probably  that  of  principal 
and  agent  (c). 

It  appears  probable  that  the  funds  of  a  Tra,h-  Union  qua 
Trade  Union  can  only  legally  be  employed  for  the  furtherance 
of  one  or  other  of  the  objects  specifically  mentioned  in  section 
16  of  the  Trade  Union  Act  Amendment  Act  of  1876  («/), 

The  relationship  between  the  proprietors  and  drivers  of  cabs  in  Cab  driver- 
the  metropolis  is  at  common  law  clearly  not  that  of  master  and 
servant  m  those  cases  in  which  the  ordinary  practice  is  followed 
of  the  driver  paying  a  fixed  daily  sum  for  the  use  of  the  cab  and 
horse,  or  the  cab  alone,  as  the  case  may  be ;  it  is  merely  that 
of  bailor  and  bailee.     And  it  was  formerly  thought  that  the 
provisions  of  the  London  Hackney  Carriage  Act,  by  which  the 
proprietor  is  required  to  retain  possession  of  the  driver's  licence 
and  is  made  liable  to  penalties  for  the  misconduct  of  the  driver! 
did   not  establish   an   involuntary  relationship  of  master  and 
servant,  in  those  cases,  at  all  events,  in  which,  the  horse  and 
harness  being  the  property  of  the  driver,  the  proprietor  supplied 
only  the  cab  (,).    It  has  now,  however,  been  settled  that  under 
that  Act,   so  far  as   the    public    is  concerned,   the  registered 
propriitor  of  a  hacknei,  carriar,e  is  in  all  cases  as  responsible 
for  the  acts  of  the  driver  whilst  he  is  plying  for  hire  as  if  the 

00  (ISim)  12  T.  I    H.  .n.-..  (,;)  ,,  .,  ,,   Vict.  0.   22  :    l.ut  sec 

^Wt'-od  V.  Jarhsnn,  (IsyS)  2  Q.  I{.       S,r„in,-  v.    Wihon,  (1SH-.)  24   Q.  H.    |.. 

M  Lin.he.^  V     /';/,./,.,•.    (limi)    84         "w  A^  v.  >>«-.•,  (IK..I)  8  Q.  H.  I.. 
L,.   1.   421  ;    <o  L.   J.    K.    H.   3y«;    4'J       iiu 
W.  R.  413. 


■<%:. 


■fiV--'5i£i 


•BT*    "«iC  -■WlUJMH.Ui  'JE«/sry\\~ 


'  vuet:.:-  i.uiE 
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PARTIES. 

relation..hip  of  master  and  servant  existed  between  them  (a) 
Nor  ,s  tl.is  liability  confined  to  the  actual  person  to  whom  the 
carnage  licence  is  granted.     Consequently  where  the  name  of 
only  one  member  of  a  partnership  appears  in  the  register  of  cab 
licences,  action  is  maintainable  against  the  firm  (b) 

Where  the  relationship  of  master  and  servant  exists  the 
employer  IS  liable  for  all  torts  committed  by  the  party  employed, 
in-ovuled  first  they  were  within  what  is  usually  termed  the  scop^ 
of  the  employment  (.),  and  secondly,  were  either  unintentional 
that  IS  to  say,  amounted  to  mere  acts  of  negligence;  or,  if 
intentional  were  intended  to  be  done  in  the  interest  and  for  the 
benefit  of  the  employer. 

Subject  to  these  qualifications  the  master  is  liable  for  his 
servant's  torts   of  all   kinds,  even  for  those  involving  fraud 
crime  (d)  and  malice.     But  a  pri.icipal  is  not  always  liable  in 
respar  •  ior  the  act  of  his  agent,  unless  he  authorised  it  before- 
hand   or  subsequently  assented  to  it,  with  knowledge  of  what 
had  been  done  (.•).     Although  with  regard  to  intentional  torts 
the  general  rule  is  that  the  master  is  answerable  for  every 
such  wrong  as  is  committed  in  the  course  of  the  service  and  for 
the  master's  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved  "  (/),  and  in  this  respect  "no  sensible 
distinction  can  be  drawn  between  the  case  of  fraud  and  the  case 
of  any  other  wrong"  (g). 

There  is,  however,  of  course  no  liability  where  the  circum- 
stances show  that,  though  closely  allied  to  such  a  connection, 
he  actual  relationship  of  master  and   servant  does   not  exist 
between  the  parties.     Thus  where  the  principal  of  a  nursing 
association-established  for  the  purpose  of  supplying  duly  qualified 


(")  A7««7  V.  London  Imjimmi  Cah  Co 
(18S9)  23  Q.  B.  D.  281  ;  Keen  y.JIenni 
(Ksy4)l  Q.  1!.2»2. 

(A)  (iiite»  V.  11.  Bill  S-  Son,  (1902)  2 
K.  n.  38,  e.  A. 

((•)As  to  what  constitutes  scojie  of 
einploynifUt,  see  Sxinlenion  v.  Collini 
(ll-U)  K.  ]!.  .;2S,  C.  A.:  lleiton  y. 
Me.Sweene;!,  (ly((5)  2  Jr.  R.  17  K.  H.  D. 
(r/)  Ciip/ien  v.  Mimre,  (I8'.t8)  2  C/.  B. 
SOC;  M„rkii^  v.   Comrn.    Il,uih  of  Seir 


Hrunsir;rk,{lS7i)  L.  R.  r,  P.  C.  394  ; 
liiiririrk  v.  Jimjlixh  Joint  Stock  Jionlt, 
(18f.7)  L.  R.  2  E.X.  2.-.1I  :  Dyer  v.  J/««- 
daU'  (1895)  1  Q.  l\.  742,  C.  A.  .^ee  also 
Hanihro  y.  Bnrnand,  (I'JO-J)  2  K  H  10 
C.  A.  /         •     ■      , 

lloshn:    (184!l)    13 


(?)  Firemun  v, 
Q.  B.  780. 

(/)  Jliincii'k  V 
Jill  nil,  (ls(;7)  L.  li.  2  Ex.  p.  2ii; 

0/)  Jhi.l. 
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persons— sent  a  qualified  nurse,  and  the  plaintifT  was  injured  by 
reason  of  her  negligence,  it  was  held  that  the  principal  of  the 
association  was  not  liable  (a). 

\n  Act  is  said  to  be  within  the  scope  of  the  servant's  Scope  of  the 
employment  when,  although  itself  unauthorised,  it  is  so  directly  ^'"f'^y'"*''*- 
incidental  to  some  act  or  class  of  acts  which  the  servant  was 
authorised  to  do  that  it  may  be  said  to  be  a  mode,  though 
no  doubt  an  improper  mode,  of  performing  them.  For  an 
impropriety  or  excess  on  the  part  of  the  servant  in  the  course 
of  doing  something  which  was  authorised  the  master  will  be 
responsible,  but  not  for  an  act  wholly  unconnected  with  the 
class  of  acts  which  the  servant  was  authorised  to  do  {h).  In 
short,  the  master's  liability  for  the  unauthorised  torts  of  his 
servant  is  limited  to  unauthorised  modes  of  doing  authorised 
acts  (c). 

If  the  act  complained  of  be  a  mere  impropriety  in  the  mode 
of  performing  the  servant's  duty,  it  will  be  immaterial  that  the 
servant  has  express  orders  not  to  commit  that  impropriety  (d) ; 
the  master  cannot  discharge  himself  from  liability  by  giving 
instructions  to  the  servant  as  to  the  manner  in  which  his  duty 
shall  be  performed.  Therefore,  where  the  driver  of  the  defen- 
dants' omnibus  with  the  view  of  obstructing  a  rival  omnibus 
drove  in  front  of  it,  and  in  so  doing  did  damage,  the  defendants' 
liability  was  held  to  be  unaffected  by  the  fact  that  the  driver  had 
distinct  instructions  not  to  obstruct  any  omnibus  whatever  (c). 
If,  however,  the  agent  performs  the  tortious  act,  in  order  to 
gratify  his  own  personal  spleen,  and  not  in  the  interests  of  his 
employer,  his  principal  is  not  liable  (/).  But  the  instructions 
given  by  the  master  to  the  servant  will  be  very  material  for  the 
purpose  of  determining  what  class  of  acts  the  servant  was 
authorised  to  do,  and  thereby  of  ascertaining  whether  the  tortious 


(«)  /////;  S-  Wife  T.  Lei'i  .V  Ot/ien, 
(1904)  2  K.  B.  f,02,  C.  A. 

(J)  Beard  v.  Lowhm  General  Omni- 
but  Co.,  (1900)  2  Q.  B.  530. 

(f)  (ii-aivji  V.  Bel f II it  Tramway >  Co., 
(190!)  2  Ir.  llepts.  322. 

(//)  Xor  will  it  make  any  difference  to 
the  civil  liability  of  the  master  that  the 
act  of  the  servant  amounts  toa  criminal 


offence  (/>(«'(•  v.  ATHntluii,  (1895)  1  Q.  B. 
743) :  Jfeitoii  v.  McSirepneij,  (190.))  2 
Ir.  K.  47  K.  B.  L).  But  see'  C/ien/iire  v. 
liaile,/,  (1905)  1  K.  B.  237,  C.  A. 

(e)  LiiiijjiiHv.  Litiiilon  General  Omni- 
hm  Co..  (Ii<ti2)  1  H.  A:  C.  52(i. 

(/)  Crofts.  J//w«.(1821)  4  B.A:  AW. 
590:  U'nri/y.  Loiiiloti  General  Omnihiix 
<:•.'.,  (US73)  42  L.  J.  C.  1'.  2(!5. 


■^ 
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act  complained  of  was  done  in  the  course  of  employment  (a). 
rhus.  where  a  constable  employed  by  a  railway  company  to  keen 
order  m  then-  station  was  given  instructions  not  to  aJresi  persons 
committmg  assaults  except  for  the  purpose  of  putting  an  end  to 
h.  affray,  and  he  arrested  a  person  whom  he  believed  to  have 
been  guU  y  of  assault  but  after  the  affray  was  over,  it  was  held 
that  his  having  acted  in  breach  of  his  instructions  exonerated 
be  company  (/.)      But  on  the  other  hand,  where  a  passenger 
alighteu  from  a  tram  at  the  station  before  that  to  which  his 
ticket  was  issued,  and  the  station-master,  upon  his  refusal  to  give 
up  his  ticket,  loced  the  on'y  door  of  exit,  although  the  passenger 
ende.-ed  his  name  and  address,  it  was  held  that  the  company  was 
mble  for  the  act  of  their  officer,  upon  the  ground  that  locking  the 
door  was  a  ministerial  act  within  the  scope  of  his  authority  ?c). 

These  cases  w-ell  illustrate  the  difficulty  which  frequently  exists 
m  saying  whether  a  particular  tortious  act  was  merely  a  mode 
of  doing  something  authorised,  or  was  altogether  unconnected 
with  the  subject-matter  of  the  authority.     It  is  impossible  to 
draw  any  hard-and-fast  line  between  the  classes  of  acts  which 
are  within  and  those  which  are  without  tlie  scope  of  the  employ- 
ment, or  to  say  where  the  one  ends  and  the  other  begins.    It  is 
in  every  case  a  question  of  degree,  and  therefore  one  of  fact; 
and  all  that  can  be  done  in  the  way  of  elucidating  the  matter  is 
to  give  Illustrations.     "  A  footman  might  think  it  for  the  interest 
of  his  master  to  drive  the  coach,  but  no  one  could  say  it  was 
withm  the  scope  of  the  footman's  employment,  and  that  the 
mas  er  would  be  liable  for  damage  resulting  from  the  wilful  act  of 
the  footman  in  taking  charge  of  the  horses  "  (d).  Where  a  house- 
nia^d  whose  duty  it  was  to  light  a  lire,  finding  that  the  fire  would 
not  burn  and  believing  the  cause  to  be  that  the  chimney  was 


(«)  A  bailee  is  not  liable  to  a  bailor 
for  the  tortious  act  of  his  servant,  when 
the  tort  was  coniniitte.1  un.ler  tirciini- 
stances  outside  tlie  scope  of  his  oiiii.loy. 
ment,  Samlermn  v.  Cullin»,  nyiiil  I 
K.  B.  ti28,  C.  A.  '  V        >-    ■ 

(*)   Walker  v.  .«v,«//,  Jiutevn  11    (\, 
(187U)   L.  R.    5C.I..   ,iIO:  A«,V//,,  v.' 
.^vrth     Met,;ip„lif<t,i     Tramw,,,,,     Co 


ihrnj  Ti;i>iiwii;/»  f',,.,  (Il»02)   2  Ir.    B 
^.")",  C.  A. 

('■)  /«/vy  V.  (,;-fat  yorthcrn  If.  Co 
Oi^'-O*)  2  h:  K.  352. 

('/)  J'er    lilackburn,    J,   Limjio^    y. 
LoHiJon    (ienrrul    Omrnhn*    <"ii.,  (1862) 
1    H.  A:   C.  p.   .-12;  licrd  v.    Lou,h,n 
(•enci-al   Omnihu*  (\,.,  (1900)   2   Q.   B 
530. 
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choked  with  soot,  with  the  object  of  clearing  it,  but  with  the 
knowledge  that  it  was  no  part  of  her  duty  to  clean  the  chimneys, 
lit  some  straw  in  it  and  thereby  set  the  house  on  fire  and  did 
damage,  her  master  ras  held  not  responsible  (a).  Where  a 
solicitor's  clerk,  who  had  been  forbidden  to  use  his  master's 
lavatory,  in  disobedience  of  orders,  did  so,  and  left  the  tap 
running,  whereby  damage  occurred  to  the  plaintiff,  who  occunied 
the  floor  below,  the  act  of  the  clerk  was  considered  not  sufficiently 
incident  to  the  ordinary  duties  of  his  employment  to  render  his 
master  liable  (/<).  Where  a  servant  who  had  orders  from  his 
master  to  distrain  any  cattle  he  might  find  damage  feasant  on  his 
master's  land,  wilfully  drove  some  from  off  a  highway  into  his 
master's  field  and  then  distrained  them  there,  the  master 
was  held  not  liable  (<•) ;  the  act  was  clearly  unconnected  with  the 
protection  of  the  master's  interests.  So  too,  where  a  broker 
employed  by  a  water  company  to  distrain  the  plaintiff's  goods 
for  arrears  of  water  rat  •,  whilst  engaged  in  so  distraining  com- 
mitted an  unprovoked  assault  upon  the  plaintiff,  such  assault 
was  held  to  be  not  a  mere  excess,  but  an  independent  wrong 
wholly  unconnected  with  the  carrying  out  of  his  orders,  and 
therefoi-e  his  employers  were  not  responsible  {<!). 

And    where  a  jobmaster  supplied  a  brougham,  horse,   and  criminal  act 
coachman  to  a  travelling  silversmith,  and  the  coachman,  who  <'fs«^"""t- 
was  an  accomplice  of  thieves,  drove  the  carriage  to  a  place  where 
the  greater  part  of  the  samples  were  stolen,  it  was  held  that  the 
jobmaster  was  not  responsible,  the  criminal  act  of  the  seivant 
not  having  been  done  within  the  scope  of  his  employment  (e). 
But  on  the  other  hand,  a  jobmaster,  letting  out  a  carriage  and  Liability  of 
driver  to  a  travelling  jeweller,  was  held  liable  for  the  loss  of  J'''^'""*''^'"- 
jewels,  left  by  the  hirer  in  the  carriage  in  charge  of  the  driver, 
upon  the  ground  that  it  was  the  duty  of  the  defendant  to  provide 
a  coachman,  who  should  take  ordinary  care  of  the  vehicle  during 
the  temporary  absence  of  the  traveller  (/),  and  that  the  lack  of  such 


(a)  M'A'enzie  v.  MLeod,  (1884)  10 
Bing.  3}<r). 

(ft)  Stevens  v.  Woodu-aiil ,  (1881)  (i 
Q.  B.  D.  318. 

((•)  Lijimt  V.  Martin,  (1838)  8  A.  4:  E. 
512. 


00  nirhariU  v.  ll>»«  Mi<ldlt»ej- 
^yul,^l•u■ol■k»  Co.,  (1885)  15  Q.  B.  D.  f.60. 

0)  Chenhire  v.  Bailey,  (1905)1  K.B. 
237,  C.  A. 

(O  Ahmham  v.  Bulltwk,  (1902)80 
L.  T.  79ti,  C.  A. 
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care  was  nesligence  within  the  scope  of  the  employment.     Wi„ 
m  y  V.  Mn.ula,  («).  ^vhere  a  servant  whiJe  engaged  in  recover ' 
-gh.s  master's  property  was  resisted,  and  committed  the  a    luU 
ai^arently  a  slight  one)  for  the  purpose  of  overcom  ngTa 
resistance  his  master  was  held  liable.    But  it  is  not  every  assaul 
committed  by  a  servant  for  the  protection  of  his  master  s  property 
hat  can   be  treated  as  within  the  scope  of  his  employm  nf 

Hampton  il)  one  of  a  party  employed  to  effect  a  distress,  finding 

and  killed  one  of  the  persons  oflfering  the  resistance     In  an 

autho  ised    he  distress,  it  was  held.  that,  as  the  taking  of   ife 

17.:^";''^^'  '"   ^'^  P^^^^'^"^"  «'  property,  the  &Z 
although   he  distress  could  have  rot  been  effectS  w'  hout  it  wai 
not  so  incident  to  the  levying  of  the  distress  as  to  rend  r  Z 
defendant  answerable  for  the  consequences.     The  au  hori  v  o 
an  omnibus  conductor  to  superintend  the  conduct  of  Cmlus 
generally  includes  an  authority  to  remove  any  paslger Th     ■ 
his  judgment  has  misconducted  himself,  and  L  anf  e  Jess  o 
violence  on  the  partof  the  conductor  in  removing  such  passeLr 
the  proprietors  of  the  omnibus  will  be  responsible  J     Z  "  I 
delegated  authority  does  not  extend  to  gi  ".  a  pL^^^^^^ 
custody,  upon  a  charge  of  tendering  bad  mone;  (T 
^   The  master  b  liability  for  the  unauthorised  torts  of  his  servants 
IS    as  stated  abov..  limited  to  unauthorised  modes TdoTng 
authorised  acts ;  unless  the  act  complained  of  is  directly  in  identa! 
s  In   ?•?  °^--«^^-g  -Wch  is  really  authorised  'he  maste 

the  .aster  really  intends  the  serrnlrett;*^^^^^ 

1\hen  the  act  complained  of  is  directly  incidental  tltZT- 
o<  something  ,^„„„  ,„.h„,^_  „„  dffle„l.r^ilt„   t'hl! 
pon.t,e.cep.  perhaps  in  ease,  in  .hich  the  mattTis  not  an 


(«)  (1895)  1  Q.  B.  742. 
(4)  (181*0)  2«  L.  K.  Ir.  671. 
(0  Seymour  v.    Greenw,„id,  (1861)  7 
H.  ii   M.  3.-,5.     See  too  Jiuyle^,  Jfuu. 


<-he^er,SheJfiM, ^v.,  R.  Co., (1873) L.  R. 
'^  *-.  ir.  148, 

{d) Kyht  V.  y,,„,  MetroimUtan  Tram- 
""Ux  C..,  (18y,s)  ;s  j^.  t_  .^.^, 
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individual  but  a  corporation  (a).  But  the  authority  which  the 
master  really  intends  the  servant  to  have  is  rarely  defined  in 
express  terms ;  it  is  gpnerally  left  eituer  partially  or  wholly  to  be 
inferred  from  the  burrounding  circumstances,  and  the  nature  of 
the  business  in  which  the  servant  is  employed. 

In  considering  what  acts  the  servant  has  an  inferred  authority 
to  do,  it  seems  that  no  intention  is  to  be  inferred  on  the  part  of 
the  master  to  authorise  he  doi  ig  of  any  acts  which  he  might 
not  lawfully  do  himself.  Thus,  railway  companies  having  no 
statutory  power  to  arrest  persons  travelling  on  their  lines  for 
non-payment  of  the  fares  of  animals  in  their  charge,  where  a 
station-master  arrested  a  passenger  on  the  assumption  that  he 
had  wrongfully  taken  a  horse  by  train  without  paying  its  fare,  it 
was  held  that  no  authority  to  the  station-master  to  arrest  under 
such  circumstances  could  be  inferred,  and,  there  being  no  evidence 
of  any  express  authority  to  do  so  by  regulation  or  otherwise, 
the  company  were  held  not  responsible  for  the  arrest  (b). 

No  doubt  a  master  cannot  lawfully  commit  a  fraud,  and  yet 
under  certain  circumstances  he  may  be  liable  for  it  when  com- 
mitted by  his  servant,  but  in  such  case  the  ground  of  his  liability 
is  not  that  there  is  any  inference  of  authority  to  the  servant  to 
commit  the  fraud,  but  that  the  servant  has  authority  to  conduct 
the  transaction  lawful  in  itself,  in  the  course  of  which  the  fraud 
is  committed,  and  that  the  >  aud  is  merely  an  improper  mode  of 
conducting  it  (c). 

Where  a  servant  has  authority  to  do  a  particular  act  upon  a  impii 
particular  occasion  arising,  and  the  act  is  of  a  kind  which,  if  it  is  f" Sercis 
to  be  done  at  all,  must  be  done  immediately  upon  the  arising  of  ^''^c^t'on 
the  occasion,  the  servant  will,  in  the  absence  of  the  master  or  of  u"ec'e^?i? 
any  superior  servant  to  whom  he  can  refer  the  question,  have  an 
implied  authority  to  exercise  his  judgment  and  determine  as  a 
preliminary  to  the  doing  of  the  act  whether  the  occasion  for 
doing  it  has  arisen ;  and  if  in  the  exercise  of  that  judgment  the 
servant  makes  a  mistake  the  master  will  be  responsible  for  it,  or, 
in  the  words  of,  Wright,  J.  (d) :  "  In  cases  of  sudden  emergency,  a 

(a)  As  to  which  see  above,  p.  59.  306  ;  I/eiton  v.  .VcSweeiieu,  (1905)  2  Ir 

(ft)  PouUoK    V.     Undon.    .$•     South  R.  47,  C  A 

Western  R.  Co.,  (1867)  L.  K.  2  Q.  B.  534.  (<f)  Gwilliam  v.  IwUt,  (1895)  1  Q   B 

(,)  Co2,i'en  V.  Moore,  (ISys)  2  Q.  B.  at  i,.  ,'.o7.     C.npare  liea,d  y.  Londo',, 
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servant  has  an  implied  authority  from  his  enu.Iover  to  act  in  good 

Uh«ceonl,n«  to  the  best  of  hi.  judgment  for\hat  em/,  W^ 

interest,   suhject  to  tl,is.  that  in  so  doing  he  must  vXe  L 

de,c™,„e  whether  the  occasion  tor  »c,io-  h.s  ale,"    .ih  L 
.uoh  case  a  ,„eslio„  tor  the  j.^y  .-hather  the  „ar,i™ L  l^.^ 
»Wero,,e,  the  determtaation  had  authorit,  L  .„  detlUe  W 
Nor  ,s  ..  eulhcent  for  the  jury  to  find  that  the  eervanThad  t 
ac  ,  under  certain  cire,.n,.ta„ce,,  a  BulBcient  authority  diLa.  a 
to  h,n>  to  cover  the  tort.,:,  act  committed ;  i,  heing  all  3  1 
2^.  ■"  order  to  render  the  master  liable,  tor  the  pllMt J 
how,  and  for  the  jnrj-  to  find,  that  the  nece«itie.  o.  th"  1 

^nlnVr      r'"  ?'■""•  ''  '■°'P"«'"°'  ""  -thorit,  ,  r"^  e 
seivant  to  perform  tlie  act  complained  of  (cl     t„  w    , 

B-™.  M  it  was  held  that  a  .ervLt  canno  l^'treated  aThf  ■  " 
anympiied  authority  to  pledge  hie  masterW^d    l"'::":^ 

authoiity  to  employ  a  servant  tor  reward  a  limil«f,-™     ,    u 
practically  cover,  the  .hole  field  o(  empl^t^n  '  °"  ""'* 

All  servants  of  railway  companies  may,  by  virtue  ol  th, 
wstons  of  the  Regulation  of  Bailways  Ac    C.,f  f  ,T 
arrest  a  passenger  who -having  failed' e^htrr^r'lit'i^ 


General  Omnibus  Co.,  (1900)  2  Q.  B 
530. 

(«)  Seymour  v.  Grcenuiml,  (18C1)  7 
H  dc  N  p  358  ;  li„ilh',j  v.  Manchester, 
n  fit  •*''■■'   ^'-  ^'"•'  (18-^)   L.   li.  8 

(A)  Per  Jervis,  C.J..  6';/-.,  v  Ta/T 
0,c«c;-.  of  Apollo  V.  y,,,';  7;,//,,^  (■„ 


(1891)  A   cm    A.toonusof,,rc..f 

Oe,e,alOnuubu»  Co.,  (lU02)2y.  B.  530 
^(S)  Ilamon  v.  Waller,  (lyoi)  i  q.  jj' 

(;0(l841)7M.A:W.o95:   »>/„/,,,• 
^^«.(ly02).s,;i.  X,  3-3  J.  ^     •/"^'• 

(-)  --a  A;  ,-,3  Vict.  c.  57.  g.'  -,[ 
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reqnestecl  to  deliver  up.  a  ticket  showing  that  hi«  faro  is  paid  • 

or  t    pay  h.s  fare,  refuses,  on  request  by  such  officer  or  serv  1 

0  give  h.8  name  and  address."    But  a  passenger  givi,  g  hil 

n-ect  name  and  address  may  not  be  detained  pending  en  ui.t 
as  to  the  accuracy  of  the  information  (a).  ^ 

And  the  fact  that  a  particular  servant  takes  upon  himself  lo 
arrest  a  passenger  under  the  above  circumstances.  C"r!L 

do  even  though  there  are  servants  of  higher  grades  upon  the 
spot,  to  whom  he  might  have  referred  the  matter  (/>) 

thotethinrl^"  '"*'■""  •''"'  '^"  ™P"^'  '^"^'^^"^y  ^«  ^'o  all  i.,.>.„ 
those  things  that  are  necessary  for  the  protection  of  the  propertv  "" '""^"^-  •' 
entrusted  to  their  charpfi  M  •  An,i  ♦v^-o  .    •    ,      "^  l"^"I'^"y  "enam,  to 

ritv  in  .rJ!     \  !      '  '^''™'  *°  '"^'»de  an  autho-  ■'» "''«  i^ 

riiy  10  arrest  and  search  a  iifirsnn  tvVinr>^  ♦!,«  ,  ncceswirv 

believes  to  have  stolen  surpropl  ;"i  ^VcZrnr"""'^^'  '-- 
it  without  taking  the  supposed  tLf  t'  c:^  •    1^^  '^l^^t^. 
where  a  ticket-clerk  in  the  employment  of  a  railway  company' 
being  entrusted  with  the  custody  of  the   tickets,  suspected  a' 
passenger  of  having  feloniously  abstracted  a  ticket  from   the 

ticket   detained  the  passenger  on  a  charge  of  stealing  it   an<l 
searched  him.  it  was  held  that  he  had  implL  autho^^^l'doTo 
and  that  the  company  were  liable  for  his  act  (d).    This  author  ty 
to  arrest  persons  suspected  of  stealing  their  master's  pronertv  is 
ho.«ver  probably  confined  to  the  case  of  property  en  rusted    o' 
he  custody  of  the  servant  causing  the  arre^.  anddoes  n    extld 

trll  V^r'^'^rT''''  *°  *^«  -«*«^y  0*  a  bellow 
servant.  But  no  servant  has  any  implied  authority  to  arrest  a 
person  suspected  of  an  attempt  to  steal  his  master's  property  I  te 
the  attempt  has  ceased  ;  for  the  arrest  of  the  supposed  offender 
IS  in  such  case  material  only  to  the  vindication  of  just  ce  and 
not  to  the  protection  of  the  master's  interests  (.) ;  and  th     rule 


HI 


(n)  Knig/itt  y.  Zoniio),,   Chatham  Sr 
Dmer  K.  ('„.,  (1893)  62  L.  J.  Q.  u.  37s. 

(A)  Guff  V.    Great   Surt/ieni  11    (\, 
(I Mil)  3  E.  &  E.  672  ;  Mm,-e  v.  Metr>l 
I'ohtan  n.  Co.,  (1872)  L.  11.  8  Q.  B.  36. 

(<•)  Per  Blackbuni.  J..  Allen  v.  Lou. 
lion  J^-   SoHt/i    ]re«fern   11.    Co.,   (IS7n) 

C.T. 


L.  R.  6  Q.  B.  p.  69. 

('O   y<in  Leu  Kynde  v,      hter  li   Co 
(1*^-1),-,  Ir.llep.c.  L.3i.s.  '      " 

{e)  Allen  v.  I.omhm  S-  Soitti,  ^ye.^,fe,■„ 
f.ro.,QH:i,)  L.  R.  i-.  i).  v..  ,;r, :  A,,,„. 
hum,  V.  Deukin,  (1S91)  1  Q.  B.  ih: 
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equally  applien  where  the  suppoHod  attempt  to  Bteal  is  «till  c.,„. 

tinums,  I  the  arrest  ,.  uuneceHnary  to  the  recovery  of  the 
2-ty('|).  Whether,  indeed,  in  any  ease  a  servant  'a.  .l' 
imphed  authority  to  n.Btitute  a  prosecution  for  a  supposed  hu-ceny 
0  or  n,ury  to  the  master's  pro,H3rty  is  very  doubtful  .•  probably 

domg  of  acts  which  cannot  be  for  his  benefit  (/.) 

IbbI'"  ';;?  r  ''"'  *!■««"•-'-•  «*  -  i»J«-nt    creditor 

"  ri  ,     -^J^'        u"  ""^'''^  ^"''^''"^J'  '^"™  ^••«  «'i«nt  to  give 

ve  bal  directions  to  the  sheriflf  where  or  what  goods  to  seized 

bu   that,  on  the  other  hand,  it  is  within  the  scope  of  his    mid 

authority  to  indorse  such  direction  in  writing!   the  wr  M  ; 

The  explanation  of  this  distinction  is  that  the  Court  of  Appeai 

t^  lat;:    re  riTr  ""'  ''^"^^  '^-PP-ing  the  decS 

To  render  the  master  liable,  however,  for  the  servant's  miscon- 
duc  .  It  IS  not  enough  that  the  misconduct  should  have  occurred 
m  the  course  of  doing  an  act  of  a  kind  which  the  servant  was 
usually  authorised  to  do.  unless  at  the  time  the  servant  was  dolg 

ma^n  toT^f'  '''^"'    ^'"^  ''  '^  *^«  ^^^^^  duty  o  aea" 
man  to  drive  his  master's  horse  and  cart ;  but  where  a  carma^i 

afte   having  hnished  his  day's  work,  and  before  shutting  7hi 
master  s  horse  and  cart  for  the  night  started  off  with  it  wUhou 
the  master's  knowledge  on  business  of  his  own.  and  in  the  course 
of  his  journey  negligently  drove  over  the  plaintiff,  the  ma" 
was  he  d  not  liable  (.).    But  if  the  carman  while  en;aged  on  W 
master^s  business  improperly  and  for  his  own  purpose   mTde  a 
slight  detour  the  master  might  be  liable;  in  such  ca^  .?^t  i   , 
question  of  degree  as  to  howfar  the  deviation  could  be  considered 
a  separate  journey  "  (/).  considered 


(«)  Eiluard»  V.  Loniloa  ,J-  Sorth 
'^^'^'tern  It.  Co.,  (1870)  L.  R.  5  C.  I' 
4-I5;  Ilaimii  v.  Waller,  (1901)  1  (J.  \\. 
390  ;  Stewii  v.  I/iiu/ielwwd,  (1891)  5.", 

(*)  Butsi.ey/««*,/,Vcw,Si„/M  Wulo 
V.  Own/.m.  (1879)  4  App.  ('as.  270. 

(c)  -Smi//,  V.  A'eal,  (18.S2)  <)  Q.  H    D 
340.  and  see  J'nw>^-  v    /■hmh,;,'.  (1870) 


Ir.  R.  4  C.  L.  404. 

<■  noYf'"'"  ""•  (''■"'"'''li^';  (l8.-,3)  ].) 
(l'.*04)  1  K.  li.  628,  C.  A. 

(/)  J^'-r    Cockburu,    CJ.,   .«„rf „   V 
^l-//^'«,(l8ti9)L.  K.4Q.  B.p.480. 
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.no'  employod  .„  a„,  ,ul  U  merely  ,«„«.  J,o , ,   ,1™'  .'JST 

„„  1        .       "»w   on  me  principle  of  the  above  cases,  and   bv  "-'^"''«'>''-nce. 
ana  o«y  to  he  rule  as  to  wilful  torts  (.,  be  doneon  bel  a!     f  the 

permitted.     If  a  servant  does  an  act  for  his  own  pleasure,  ouoad 
tha  act  ho  IS  a  stranger  to  his  master,  although  he  may  C  n 
other  res,.cts  engaged  at  the  time  upon  the  master's     us  ness 
and  the  mere  fact  that  the  master  does  not  prohibit  the  do  7o; 
the  act  ought  not  to  render  him  liable.    But  where  the  first  and 
ma.n  object  of  the  action  in  which  the  servant  was    ngaged  a 
the  time  of  committing  the  tort,  was  his  master's  advantage  the 
wrong-doing  of  the  tort-feasor  relates  back  to  his  employer  who 
conse,uentlv  becomes  liable  for  the  acts  of  his  servant  (I).     L 
" '/  -"  V.  Jonc.  (,.).  where  the  plaintiff  lent  a  shed  to  th    defen 
c  ant  to  make  a  signboard  in.  and  a  carpenter  employed  bv  the 
defendant  whil.t  at  work  in  the  shed  malg  the  s^nZ  ^  t  h 
pipe  w  th  a  shaving  and  dropped  the  lighted  shaving  on  to  the 
ground  whereby  he  set  fire  to  the  shed,  the  majority  of  he  Cour 
mdeed  suggested  that  if  the  defendant  had  known  tha   tieca 
penter  was  m  the  habit  of  smoking,  and  had  taken  no  st  ps  to 
prevent  his  doing  so  in  the  plaintiff's  shed,  he  might"  a  e  been 
hable  ;  but  it  is  inferred  that  the  liability  there  s'gge  Ted  w-a 
lability  on    he  contract  of  loan,  not  a  liability  in'Lt.    How 
ever.  xnluul,k,uau  v.  Smith  (d),  where  the  defendants  had  in  theTr 
office  a  lavatory  for  the  use  of  their  clerks,  and  one  of  the  cl  rk 
affr  office  hours,  and  preparatory  to  leaving  the  office  for  th' 
n^h  .  went  to  the  lavatory  for  the  purpose  of^-ashing  h  s  hanS 
and  left  the  tap  turned  on.  whereby  damage  happened  to  th   plai' 
t  ffs  who  occupied  the  floor  below,  a  Divisional  Court  held  that 

e    efendants  were  responsible,  notwithstanding   h     the  use 
the  lavatory  by  the  clerk  being  after  office  hours'was  for  his  o.^ 


(«)  As  to  whicli  see  below,  p  8i 
(*)  Gnwr,/  V.  li,/fur.  Tnmwa,/'  Co 


('•)  (1864-.-,) .-(  H.  Jc  C.  GO-' 
('/)  (ISSU)  5  Times  L.  R.  417, 

7—2 
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Tort  wliere 

wilful  IllHst 

l)c  iiitcntie.1 
for  master's 
biiiefit. 


PAMiES. 

to  Ihe  above  a  01  k  i„  i  )Z  °"'"  "°'"'"-  °«"""«n«» 
employer,  enlre  it  "  T  !"  ■  ',  """"  '"°''"""°"  <"  •"» 
>"■«  hid,  i„  .hell  X'L'l!       "'  """  '""  '■"">'"« 

.he  ...er  „. ..  ii«*  r.Her4;'::e.r.:e::b"  "■"' 

.ilhin.he.oo,«„,  thee  ,  In.  ■; 't"f  '";'""•  «»1-" 
motive  than  .,„.  „,  bencmfn^Tl^  .bri  7"  ""■''  °"'"- 
held  reaponeible.    ••  It  a  servant!)  "  "■ '"""°'  ^ 

effect  some  p„r,x,se  oM,r  ""  °  °'"™'>'«' '"  ""'er  to 

another  ,«Znpd:r;er'Tl'"*"  *'  ""^  "' 
liahie  •■  M  ;  bn.  i,  1  e  do  ^r^LTv  t  "  """""•  "'"  "»'  ■"> 
e.trieati„g  his  master's  car Z  t^  Z'  T' j""  °*"  °' 
be  liable  (,().    So  where  aZl  ^  ^  *""  ""'='"  ""^ 

eentationastothet  tiarvltrnX  T  '  """  ""''■ 
with  the  viewe,  in'dnein,  L^  ;rti^\r  :  ;™«.„^,k- 
cnstenier  upon  credit  to  enable  him  to  carrv  Z  , 
contract,  and  did  .„  ,i,h  .he  obiec.  o,  ?„"bll  °f ""'"""' 
on  rec..,p.  „,  the  «„vernmen.  contra  e":^  to  rj  °T' 
amount  of  bis  indebtedness  to  the  bank  TbT'l,,  ,,        \    ' 


Q.  II.  II.  3J(..  ^       ^ 

V')  .tnuifii,)r\-.  /..,„,;u/,i,r    (•    r.-y/ 
"/">'•//.  CI...  (lit...-    2  K.  It.  17M'    A 

<:;;/'■'/' v.. (/„.,„.  (,,s.,^^,;_^-, 
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company,  luade  fraudulent  statements  for  his  own  private  ends 
and  not  for  the  benefit  of  the  company,  it  was  held  that  the 
company  were  not  liable,  although  the  answering  of  such 
questions  was  within  the  scope  of  his  employment  (a) 

Provided  the  tortious  act  is  within  the  scope  of  the  servant's  Meas„.of 
employment  and  is  committed  with  the  object  of  benefitinK  the  TfT^^ 
master,  the  measure  of  the  master's  liability  will  be  precisdy  ^^^ 

he  same  as  if  the  act  had  been  committed  by  himself,  that  is  """' 
to  say.  It  will  not  be  confined  to  the  amount  of  the  benefit  he 
has  actually  received,  but  will  extend  to  the  whole  amount  of 

he  loss  suffered  by  the  plaintiff;  and  this  will  apply  as  well  to 
frauds  as  to  trespasses.    A  master  is  liable  for  the  fraud  of  his 

fraud  (b  ;  though,  m  order  to  charge  any  person  with  a  fraud 

which  has  not  been  personally  committed  by  him.  the  agent 

who  actually  committed   the  fraud  must  have  done  so  while 

acting  within  the  scope  of  his  authority  (e).    But  as  regards 

US  liability  for  his  servant's  torts,  "no  sensible  distinction  can 

be  drawn  between  the  case  of  fraud  and  the  case  of  any  other 

wrong    (,/).     In  „one  of  the  cases,  indeed  (with  apparently  one 

exception),  in  which  a  master  has  been  held  liable  in  tort  for 

us  servant's  fraud,  did   this  que.Uon  arise,  the  amounts  of 

the  benefit  and  loss  respectively  having  been  in  all  such  cases 

co-extensive;  but  in  Suift  v.   mnterbotham(e),   where  a  bank 

manager,   within   the  scope  of  whose  employment  it  was  to 

answer  enquiries  as  to  the  credit  of  customers  of  the  bank    in 

reply  to  such  an  enquiry  made  a  fraudulent  statement  as  to  a 

particular  customer's  credit,  whereby  the  person  on  whose  behalf 

he  enquiry  was  made  sold  goods  to  the  customer  on  credit  and 

ost  their  price  in  consequence  of  his  insolvency,  the  bank  were 

held  liable  to  the  extent  of  the  value  of  the  goods,  although  they 


la)  JliitisI,  Miit„„l  JiaHkhii/  ('„.  v. 
t'iKiniivoM  Formt  Jl.  ( „..  (isX7)  18 
Q-  11.  l\  711  ;  7'/i.-r«,.  V.  ir,;inl.  (ISUI) 
1  I'll.  3i)U;  ami  (Iwc.)  A.  f.  I'j:,  ■  ,wi.| 
soo  Itulvn  V.  0,:;,t  Fi»./,il!  (\,„M,!i,l„t,;l 
""•'  '>'/'<•'■«.  (l;ti(4)  •>  K.  IS.  :\2,  {\  .\. 
i'he  cnsc  ..f  .\7,,„„  v.  J>,„-t  J'/,ili/,  (,„ld 
Vi'ii»;i  <:,.,  tl.ssj)  13  y.  ».  ^  ,„.,_ 
■nu^-t  be  !!-.ai.:|  n-^vesTiilc:!. 


(h)  S,'mhlf  ih;-  Ixiid  Solboino,  Hould»- 
worth  V.  at,,  ,;/■  a!„.,j„w  Jl.ink.  (.188(J) 
•'j  -Vpi).  ('as.  |,.  321). 

(.)  rintfii,'  V.  Jli'uni.  (Ifi'J,-,)  \  u 
4'.t5. 

('/)  J'ei-  Cir.,  Jtanrirh  v.  KmjlUh 
./iinif  Stm-k  JtuHk.  (ISO?)  I,.  It.  2  Ex. 
p.  2tij. 

('•)  (1S73J  L.  U.  s  (j   n.  2W. 
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in  fact  derived  no  benefit  whatever  from  tu    ,  . 
case  was  decided  on  the  autZriZVn         T'''''''''''  '^'^'^ 
Stock  Bank,  and  therefore  it  !«   f  '"''^'  "•  ^'"^''*^'  «^""" 

-  -akirg  the  false  t^elnt  Lender '  ""*  *'^  "^-^- 
0^  the  ban.,  his  object  be^;  p "S^^^^^^^^  '"  '^^  -Merest 
custon^er  and  thereby  retain  his  cu  torn  Tht  \  '''""'•''  *'^ 
was  reversed  in  the  Escheoupr  Ch      i.  ^^ecision,  indeed, 

notwithstanding  sucfreversn^rT"  ' ''^"^"*P^^^^ 
point  now  under  discuss  on  be  t  J/  '  ''  '"  '"*'°"*^  °"  ^he 

Bowen.  L.J..  do«bte7w^;tLf  Z^ 
made  liable  beyond  the  acluarhf  «!     ^  corporations  can   be 
apparently,  that  their  pot?;  ^^f-T^'L^"  "^^  ^^-"^' 
themselves  to  answer  for  th!!       ^  "^'  ^^'^  *^«"°''*  bind 
-de.      But   this   do    Le  rr'T"^''^'^^-^^^^^^^^ 
statutes  by  which  the    o'  Ltr"^'  '^PP''-   -'^  -hen  the 
either  expressly  or  by  iZwi        • ',  ""'^''^  ''  ''"^"^^^'^^  ^re 
wWethetortLj— ^^^ 

ne:^::;tlLr:i---^"i-er.usedbythe 
exception  exists  whe  e  the  J't    '°""V'  '"  en.ployn.ent.  an 
a  fenow-.„.n,  of  the  part^^lrrtl"  "^^  "  '''''''''  '^' 
;n  a  con.n.on  en.p,oyJ„t  with  Tm  'Jo?  7  ^t,  ^"gaged 
.    the  master  is  at  common  law  noi  rT,   /^^^''^^  «»ch  servant 
-i«ry.  though  actuali;  c  IftL  b^^ 
servant,  was  either  mediatelv  or  J-         ^""''  °^  *^^  '^llow- 

cause  of  which  the  emj^r  w^T tfu  ^ T'"' ^^  ^^^ 
aware  (rf).    But  to  exemnt  th.  T  .     ,  workman  was  not, 

an  the  above  condi  onTm      ^laT  H ''"''"'^  ^'^  ^^^ -- 
n^ust  be  fellow-semnts    Tw    h  ,  ''''''' ''''  «^™ts 

common  employer ;  and'./  jt  ,  ?'  "^"^*  "^^  '"  "'«  ^^^vice  of  a 
accident  must  L  be  ol  1;" 'f^  ''"'^''  ""  ^'^"^^  °^  ^^^ 
concealed  from  the  -ant.^Th:!^;^  ol^^^^  ^^ 

""«ie  one  of  a  jomt  staff 


<hunnv„„l    y„,^^,    j  ■''''■     ■ 
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JU8TBB  AND   SERVANT. 

Of  servants  at  a  railway  station   used   by  two  companies  wa. 
employed  by  and  dismissible  by  one  of  the  companies  only,  his 
employers  were  held  responsible  for  injuries  caused  by  his  nedi- 
gence  to  another  member  of  the  staff  employed  by  the  other 
company.     It  is  not  enough  that  the  work  should  be  common 
but  both  parties  must  be  servants  of  the  same  master  (a),  but 
when  an  accident  is  caused  "  to  a  workman  to-day  in  consequence 
of  the  negligence  of  another  workman,  skilful  and  competent 
who  was  formerly,  but  is  no  longer,  in  the  employment  of  the 
master."  according  to  Lord  Cairns,  the  master  "is  not  liable 
although  the  two  workmen  cannot  technically  be  described  as 
fellow-workmen  "  (/.).     For  the  same  reason,  one  who  engages  an 
mdependent  contractor  to  do  certain  work  as  part  of  a  job  upon 
which  his  own  servants  are  employed,  is  liable  for  injuries  caused 
by  the  neghgence  of  the  latter  to  the  servants  of  the  contractor  (c) 
Provided,  however,  that  tne  two  parties  are  both  servants  of  the 
same  master,  in  considoring  whether  they  are  fellow-servants  it  is 
immaterial  that  they  ar^:  not  of  the  same  grade.     "  Workmen  do 
not  cease  to  be  fellow-workmen  because  they  are  not  all  equal 
m  pomt  of  station  or  authority  "  (rf),  although  the  doctrine  of 
"  common  employment "  does  not  cover  the  case  of  an  employer 
personally  injuring  an  employee  (.).    Thus  the  captain  and  crew 
employed  in  the  navigation  of  a  ship  by  the  owner  are  fellow- 
servants  within  the  meaning  of  the  rule  (/"). 

Secondly,  they  must  be  engaged  on  a*  common  employment 
that  IS  to  say,  the  work  must  be  common,  but  it  need  not  be 
Identical.  "It  is  not  necessary  for  this  purpose  that  the  work- 
man causing  and  the  workman  sustaining  the  injury  should  both 
be  engaged  in  performing  the  same  or  similar  acts.  The  driver 
and  the  guard  of  a  stage-coach,  the  steersman  and  the  rowers  of  a 
boat,  the  workman  who  draws  the  red-hot  iron  from  the  forge  and 

(fl)  Simhmon  v.  XnrtU  1-Mxterii  II  Co 
(If*:**)  3  Ex.  I).  .S4I. 

(^)  Wilmm  V.  Merry,  (1868)  L.  R.  1 
Pco.  App.  at  p.  .S32. 

('•)  Jolinam  v.  /.huliuii/,  (1891)  A.  C. 
371  J  Ctimrron  r.  Xyxfrm,,.  (1893)  A.  C. 
308  ;  rikI  see  Chiridqe  v.  riiio,,  Stmm. 
»l>ip  r,:,  (18!t4)  A.  C.  18.-, :  \\-„/,l,„.k  v. 
n-inffl,],  (1<H)1)  2  K.  ii.  .-,.((;. 
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('/)  Per  Lord  Cranworth.  \Vih„„  v 
Merry,  (18(;8)  L.  I{.  1  H.  L.  S,-  Apd 
p.  334.  '  ' 

('•)  Wiirrrn  v.  IIVW^,-.  (is?')  41 
L.  .].  0.  1'.  I(.4  11. 

(J)  lleiUey  v.  riiilnwy  ,<■  Soiif  Steam. 
'Ii'ip    Co..   (|h!)2)   1    y.   B.   r,8  ■  H     L 
(1><!»4)  A.  C.  2l'2 
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those  who  hammer  it  into  shanfl  tl,n 

train  and  the  man  who  reV'Z;         ""p'"^"^^"  ^^'^o  conducts  a 

a"  engaged  in  eomm  n  S  •  1)  '''l  ''  ''  *^«  «'«-'«'  - 
was  applied  in  the  caseof  nlLif  T  "!,  '"'  '"'**"°°  '^^  ^ule 
the  general  traffic  mnalr  of  "  r  ."''"""  ""^  ^"^^'^^^  - 
-n  ao.  ..  Wherel:  tw  Lvan  s  7  ""^"^  ^"'  ^  '^"- 
n^aster.  and  where  the  seZoeltTh'T""''  ''  *'«  ''"^^ 
"ork  in  the  same  place  and  at  L  I      ""^  '^'''  «°  '"  ^o 

of  one,  in  what  he  i  doin'as  nlr  o'fT  "V'^  *'^  "«^^'«-- 
to  do.  may  injure  the  I^wh  t  ^Th  "'l^'  '^  '^  '°""^' 
^ound  to  do.  the  master  is  not  ,  ^e^^^^^^  ^^'"^  ^^  - 

negligence  of  the  other  "  M      xuull  ^  '^''^*"*  ^or  the 

in  each  case  a  ,ues'  n  of 'deg^    ^L''^  ""'''  'f  ^°"-"  '^ 
-  ^ie.  what  the  servant  must Tlve  k    "  ''""'''  '^  '^^P'"« 
involved  in  the  service  wh.Vh  1        ?        ""'"'  °'  '"P«'='^*^  *«  be 
elusion  maybe  aZd "t  ';'  ""] "" T'^'"'  '  ^^"^'^'"^^^  con- 
«ary  that  the  emplov^nt  ml ,  ^'""  '°  "'^^''^'  ^"^ '«  -^'^^^ 

01  such  services     htrlrT^    ""  "■"  f**™"™ 
risks  are  ^nsij:!':';:^:^:if^'°;  ■"  "*«  "*,  tha.  these 

'.•a«r  :f:trrr  r '"-  '"'■"■•™  -  «■»  — ■ 

couflned  .0  the  case  o    „    1^ X.™  °'  ""  "™°'»  '"  "<>' 

--».-wh„cajot:err::r:,r::;; 


(<»)  Pf>'    r,oi<I    Pranwortl.     /*    .v 
p.  20.-,.  ''•  f -•'*')  -^  -^•■'C'l. 

>''^--)nir.i{.c.up.:;4.-;  •■      •• 

('•)  IW  Rretl,  L..J.,  ^;,„,/„,  ^ 
W.  (,K7,.;  3  (•   p  „  |,   ^,,^  '••  J"'J- 

('0  VV.   Lor<i   Chelmsfo,,!,   //„,,„„,^. 


p'8.i'""'''-^'-''^^'''--('«=^)3Mac,. 

('■)  -'/"'•//„«  V.   r„le  „f  yg„f,.  „     .. 
('"•!^)-'t.&.^.atp..^so.  •      '•' 

(.O  /V/'    Hlackburn     r      ir . 


'SSS""'  ""'If^ 


•«»!^^'^f^5»^r^r"W-'*.;r*?piS 


IIASTEK   AND   SERVANT. 

injury  done  by  his  servants  "(«).     It  has  been  said  that  "if  a 
lady  who  is  invited  to  dinner,  goes  in  an  expensive  dress,  and  a 
servant  spills  something  over  her  dress,  which  spoils  it.  the 
master  of  the  house  would  not  be  liable.    Where  a  person  enters 
a  house  by  invitation,  the  same  rule  prevails  as  in  the  case  of 
a  servant "  {b).     This  notion,  however,  seems  to  be  opposed  to 
principle.    A  guest  cannot  be  presumed  to  take  upon  himself  the 
risk  of  the  negligence  of  his  host's  servants,  for  the  guest  receives 
no  wages  in  which  such  risks  can  be  considered.     The  relation- 
ship of  host  and  guest  can,  in  point  of  law,  be  regarded  as  neither 
more  nor  less  than  that  of  a  licensor  and  licensee  (c) :  and  a  licensor 
IS  as  towards  a  bare  licensee  liable  for  acts  of  negligence  com- 
mitted by  his  servants  after  the  licensee  has  entered  upon  the 
premises,  n?  for  instance,  where  the  servants  of  the  owner  of  a 
private  way  passing  by  his  warehouse,  by  negligently  lowering 
goods  from  the  warehouse,  injure  a  person  using  the  way  by  the 
owner's pei-mission  (d).    The  absence  of  authority  on  the  point  is 
obviously  attributable  to  the  feelings  of  delicacy  which  would 
naturally  restrain  a  guest  from  suing.     Whether  a  son  can  sue 
his  father  for  the  negligence  of  his  servants,  will  depend  upon 
the  question  whether  the  son  was  residing  in  the  house  in  *he 
-character  of  a  servant  or  in  that  of  a  guest. 

But  though  the  exception  probably  does  not  extend  to  the  case 
of  guests.  It  does  extend  to  that  of  third  persons  who  take  upon 
themselves,  without  the  defendant's  consent,  to  assis^  ^he  defen- 
dant's servants  in  doing  their  work.  "One  who  voK  teers  to 
associate  himself  with  the  defendant's  servant  in  the  performance 
of  his  work,  and  that  without  the  consent  or  even  knowledge  of  his 
master,  cannot  stand  in  a  better  position  than  those  with  whom 
he  associates  himself  in  respect  of  their  master's  liability  "  (e) 
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Volunteere. 


(«)  Per  Bramwell.  L.J.,  givuinmn  v. 
yurt/i  iAiitern  II.  Co.,  {18;«)  3  Kx  D. 
p.  348. 

(ft)  Per  Pollock.  C.B.,  Smt/icote  v. 
Standi/,  (185«)  1  H.  i  X.  p.  24!>.  Tlio 
actual  decision  in  that  ca^^;  may  well  Ix- 
supportal  on  the  sr.-un.l  that  the  phiin- 
tiflf  was  a  bare  licensee,  and  that  the 
existence  of  the  source  of  danger  was 
unknown  to  the  defcwlaiit. 


('•)  If  there  is  any  such  distinction, 
at  what  point  does  a  person  cease  to  W- 
a  mere  licensee  and  become  a  g-uest  ?  Is 
the  supply  of  gratuitous  refreshment 
necessary  .' 

('0  <'iil!iii//ifr  V.  I/iim/t/iiri/,  {lSiy2)  •"« 
I-  T.  X.  S.  ti.m  ;  ,S,-,//^  V.  /,„«,/»„  Z,ori: 
Co..  (ISir.)  3  H.  4:  ('.  r/lti. 

('•)  Per  Kile,  t"..I..  J>,^ter  v.  Fav/i- 
'in:  (I NCI)  1  U.  k  S.  p.  hoi;. 


wm^w^mL^mmwt- 
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n  f'r^ork  with  the  fun  k„owld4"^°"''^'^^'^'^  ''''  ^^'^'^^t* 
^««btful.  On  the  one  hand  such  '  "'''"*  °^  "'eir n^asteris 
tJ^e  naaster-s  assent,  and  ^rthe  1^7  V"  '""«  ^'^^  ^'^^^  -'^h 
;^  -eh  worL  become  1:;';^^ 

the  master  liable  for  any  nealirni      u      ^'*''  '°  **«  *<>  render 
I^ut.  on  the  other  hand.^as  Sfou  M  "    "  '"*  *°"^^^«  '^  «*ranger. 
-k  of  the  fellow-serv  nt  3    "teVr"  M    "^«^^ '"  "^^^^  *he 
-o"ld  be  no  consideration  for  anfr'."''^  ""'  ''""''''^^  ^here 
-k  upon  himself.    Wh"  I'dlrf  «^-"*-^  *°  ^^'^^  «-h 
assists  another's  servants  in  theivt;  t  T'"'  "'^^  gratuitously 
-  something  more  than  I  "^n  "       !!*'  ''"^  "^«*^^'«  «--t 
-s  for  the  benefit  of  >he  mT  te/  ^an To    T'"^  *'^  ^^^^•«*-- 
the  master  will  be  liable  to  him  for  an         k  ''^"' "  °^^^  '^^  *h«* 
^  his  servants.    Thus,  where  tir.^     '^  "'^^'"^"^«  «"  *he  Part  of 
to  him  by  the  defendant'ra tat^^^^      "^  '  '"'^^^  *°  '«  -* 
«mval  of  the  animal  at  the  station?''*''"''''  ^*^*'0"'  «nd  on 
station-master,  assisted  th    defendrf      '  "'''  *'^  "^^^"*  ^^  ^^e 
*;-k  in  which  the  heif.^^:  "^  "*:,  ^^™t«  -  Bl-nting  the 

;'ehveryto  himself,  and  v.-,„-l«ts;et«^;:r-  °'  "^^'^''^^  "^ 
hgence  of  the  defendants'  servanf!  f       u       '"^"''^  '^^  *h«  "eg* 

;;ero  liable  (.).    But  wi  h  i:;.!^^^;  C!  ^^'^  !^^*  ^^^^ ^efendanf. 

that  the  plaintiff,  not  havin'    'nd ''';  T  '' ''  ''  '''  «^««^-«d 

master',  nesligence.    F„?h,W„  !  ,""  ,'"°"'"  ""^  ™l'  »'  hi. 

"  liable  to  hi.  «.rva„,  ;„„,,'', 7"    M     "''"''""'  "">  "»='" 

»"  'he  part  „,  ,„e  m,  terlta  eZ         ""  "' "'  "'«''>"- 

l.recat„ion,  ,„  ..certain  whelTer  the"    *'"''  ""'""  ■""  '°  '»'- 

*'n,  in  the  eve„t  of  hi,  o2m-  ol     °  T""""  "'  ~"">«'™, 


llM. 


"■  ^   Kx.  2ni  :    ,,.   ,,  ,,  p^ 


I::''^^^^:^-. 


MASTER   AND   SERVANT. 

to  a  fellow-servant  (a).    So  it  is  personal  negligence  on  the  part 
of  a  master  to  retain  in  his  employment  a  servant  who,  to  his 
knowledge,  is  habitually  negligent,  and  if  by  such  servant's  negli- 
gence a  fellow-servant  be  injured,  the  master  will  be  responsible  (h). 
Again,  a  master  ib  liable  at  common  law  if  an  accident  happens  to 
his  servant  owing  to  the  premises,  plant  or  machinery  being  in  an 
unsafe  condition  unknown  to  the  servant,  if  the  master  either 
knew  of  the  danger  or  would  have  discovered  it  if  he  had  exercised 
reasonable  care.     "  It  is  the  master's  duty  to  be  careful  that  his 
servant  is  not  induced  to  work  under  a  notion  that  tackle  or 
machinery  is  staunch  and  secure  when  in  fact  the  master  knows 
or  ought  to  know,  that  it  is  not  so  "  (c).    Thus,  where  a  workman 
was  killed  in  a  coal  pit  by  the  fall  of  a  stone  which  overhung  an 
underground  way,  and  there  was  evidence  that  the  employers' 
agents  below  ground  knew  of  the  danger,  though  no  evidence  that 
the  employers  themselves  knew  of  it,  the  House  of  Lords  held  that 
there  was  evidence  for  the  jury  that  the  employers  had  failed  in  their 
duty  (d) .    The  liability  of  the  employers  in  that  case  would  seem  to 
arise,  not  from  the  knowledge  of  the  agents,  for  they  were  fellow- 
servants  with  the  deceased  workman,  and  negligence  on  their  part 
could  create  no  liability  in  their  employers,  but  from  the  failure 
of  the  employers  themselves  to  personally  inspect  the  dangerous 
way.     In  Smith  v.  Baker  (e),  where  a  workman  was  injured  by  a 
defect  in  the  master's  works.  Lord  Watson  said:  "At  common 
law,  his  (the  master's)  ignorance  would  not  have   barred   the 
workman's  claim,  as  he  was  bound  to  see  that  his  machinery  and 
works  were  free  from  defect."    And  this  duty  of  the  master  to 
take  reasonable  precautions  for  his  servant's  safety  must  extend 
to  the  condition  of  the  premises  just  as  much  as  to  that  of  the 
plant.     The  servant  seems  even  at  common  law,  so  far  as  his 
master's  personal  duty  was  concerned,  to  have  been  in  the  same 
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(a)  IIutvhiMon  y.  York  .V  ypivcaxflr 
B.  Co.,  (1850)  5  Exch.  343  ;  7>,m/«'  v. 
^^'ebb,  (IXSC)  18  C.  B.  -y7;  ,-lmit/,  v. 
/fouani,  (1870)  22  L.  T.  N.  S.  130. 

(*)  St-nior  V.  Utiril.  (lj<.-.;»)  28  L.  J. 
Q.  B.  139.  A  single  iiistnnce  of  forget- 
fulness  may  be  proof  of  iiicompetonce 
{Bntifi-  V.  /..  ,V-  r.  Prhithir,  W„rh,. 
(189!»)  1  Q.  B.  901). 


((•)  Per  Lnril  Cranworth,  {18.J1)  i 
Macij.,  p.  7."il. 

('/)  Patenon  v.  W'uVace,  (185-1)  1 
JIacq.  718  :  Grvrea  v.  Lor,1  Wimhon.f 
(1898)  2  Q.  B.  402;  WUVm,,,*  v.  Jl,,-. 
viiii;ih,im  JMten/  .<•  Mrtal  (\,.  (18<t'() 
2  Q.  B.  33s.  c.  A. 

(<-■>  (1891)  A.  C.  p.  3r>0. 


va 


Km  plovers)' 
Liability  Act. 


PARTIES. 

position  as  a  licensee  coming  on  business  Tn 
•t  was  said  to  be  essential  to  aver"  2  ^  ^  '"'  ^*'^^  ^"^^ 
the  danger  .hich  caused  the  a  c"l  nt  toM  '"*  °'  ^'^'^  '^^^ 
to  the  master.  But  the  rule  seems  "  1,  '''''"*  ^^«  ''"-^•" 
"arrowly.  What  tl,e  Court  2^  f  ?  ''"  ''''*«''  ^^'^''^  *«<> 
-s  the  necessity,  not  ofTl  ^Z^JT'  TT'  ^'' 
Ignorance  of  the  servant  (b)  ^'"^'  °'  *^«  faster,  but  of  the 

act^int:^;!^;::^  r-"^'  ^^  *^«  --^«  ^ight  of 

to  the  servant.  Z' g  ',^117,^'°?''  '"^'^  '««"  -'— 
danger  of  some  degree  wm  air  ,''  ^^  ^""^  '^«*  *^«r«  ^^  a 
-aster ;  there  rnJ  ZttTT/  "°*  ^"^"^^  ''  ^^-^^^^^ge  the 
tension  of  the  risk  (  crunltr  ^''' "  ^ '''^^ '^  ^"^^ 
on  the  part  of  the  wLtZt trtlet  ^^^^  ^'^  ^^^^^^^^ 
by  the  absence  of  proper  and  fit  appltts  J^^    "'"  ""^^°°^^ 

-.er^;™-rri;^rr^^^^^ 

the  negligence  of  the  co-partners  'o  "'^""''  '"'^°«  ^''^^ 

The    above    Common    Law    r.,'l«    *»,  . 
responsible   to    his    servant   7     1  ""    '°"''^''    ''    "ot 

servant,    has.    h  lev       ,1  "   ''',  "^^'^^-''^  «^   «  'ellow- 

Emplo,ers-   Liab^tjlt        soT  r''"   "°'''^'    ''    ''' 
enacted   that   "where  tl-'J  f     '     ^  '^   ^   "^   ^^'''J^   ^^  is 

-an(l)b.reasoro;,nrd-^^^^  ^^  ^'^"-^   *«  *  -ork- 

any  defect  ,n  the  condition  of  the  ways  (/), 


<!'';>)  16  Q.  B.  32«,  „.here  a  -leclaiHtiun 
wind,   allegx]   that   the    plaimtf    ™ 

lefen.Iantstheatre,an.ithat.o,W..-to 
he  .lef.n.la„fs   „eglcct   to    light  'w 

ence  a  certain  hole  i„  the  Ho.f  of    he 

.eatre.  the  plaintiff  fell  .,o„.„  the  ho. 
ami  was  mju,c.l.  ,vas  hel,l  bad    turn  ; 

Purelyona.uestion  of  pleading     Th 
decarat.ondid„otsuffic!entb-„^erthe 
facts  from  which  the  duty  allcge-l  aro'e 
Amongst  other  things  it  did  not  n  ^^.tTve 
thepla.nHff.sk„o.le.lgoof,hedr::^ 

<•  lAv  . "";,  '•  ^'"•""■".'/'"""  ^'"/^-.^ 


^dS'?;:';^^"'^'"-^'' "*-'-.«' the 

('■)  -13  A:  U  Vict.  c.  42. 

(/)  The  defect  in  the  ways,  by  which 

»  meant -a  lack  or  absence  of  ^a>e 
th.ng  essential  to  completeness  "T;^;, 

at  t  tn  '•  '"""*'  f'"'-''^  '  ^-  «•  °0-' 
•\J\  ^^'  '"  "'""-'  material  thin^ 
■  wh.eh  may  I^  u^d  within,  or  use,  "n 
o„„ect,o„   With,   the   business  of   , h" 


EMPLOYERS     LIAniLITY   ACT. 

works  (a),  machinery,  or  plant  (M,  connected  with  or  used  in 
the  business  of  the  employer  {,■)  ;  or  (2),  by  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer 
who  has  any  superintendence  entrusted  to  him  (*/)  whilst  in 
the  exercise  of  such  superintendence;  or  (3),  by  reason  of  the 
negligence  (e)  of  any  person  in  the  service  of  the  emploj-er 
to  whose  orders  or  directions  the  workman  at  the  time  of  the 
injury  was  bound  to  conform  (/),  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed  ;  or  (4),  by  reason  of 
the  act  or  omission  of  any  person  in  the  service  of  the  emploj-er 
done  or  made  in  obedience  to  the  rules  or  by-laws  of  the  employer, 
or  in  obedience  to  particular  instructions  given  by  any  person 
delegated  with  the  authority  of  the  employer  in  that  behalf ;  or 
(5),  by  reason  of  the  negligence  of  any  person  in  the  service  of 
the  employer  who  has  the  charge  or  control  (.7)  of  any  signal, 
points,  locomotive  engine,  or  train  upon  a  railway  (/(),  the  work- 
man, or  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman  and  any  persona  entitled  in  case 
of  death,  shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a  workman 
of,  nor  in  the  service  of,  the  employer,  nor  engaged  in  his  work." 
Provided  that  a  workman  is  not  to  be  entitled  under  the  Act  to 
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(a)  Smith  V.  Baker,  (1831)  A.  C'.32:) ; 
Braiiuitjun  v.  JtvbliiMiii,  (1892)  1  Q.  B. 
344. 

(*)  Ifetlie  V.  SaiiiiiflnoH,  (188.3)  12 
Q.  B.  D.  .30  ;  Cnj>p»  v.  Judge,  (1884)  13 
Q.  B.  D.  583.  But  an  emiiloyer  is  not 
bound  to  keep  pace  with  the  latest  in- 
ventions in  machinery  or  appliances 
(Butler  V.  Bernbaum,  (1801)  7  T.  L.  R. 
287).  For  definition  of  "plant,"  see 
Ynrnumth  t.  France,  (1887)  19  Q.  B.  L>. 
647,  at  p.  fi58. 

00  Machinery  merely  because  it  is 
being  removed  in  a  broken-down  condi- 
tion does  not  thereby  cease  to  be 
"machinery"  within  the  meaning  of 
s.  1,  subs.  1  of  the  Employers'  Liability 
Act,  1880  {'J/ium/mon  v.  riti/  Olau 
Battle  Co.,  (11*02)  1  K.  B.  233). 

(d)  Skajferx  r.  General  Steam  .\,iri. 
gatiim  Co.,  (1x83)  10  Q.  B.  D.  3.-,(; ;  and 
see  Macdonuhl  v.    WijUie,  (181)8)   1  Y. 


C  t.  of  Sess.  339.  As  to  what  constitutes 
a  [.ci>on  having  euperiuten'.Ience  en- 
trusted  to  him,  see  Hall  v.  Sonli  Eaatern 
/.'.  ^<'.,  (1885)  1  T.  L.  R.SS'J  ;  A'ellardv 
Bwhe,  (1888)  21  Q.  B.  D.  3fi7. 
_  (e)  Uild  V.  Waijgood,  (1892)  1  Q.  B. 
783.  The  negligence  neetl  not  be  in  the 
order  itself  ;  it  may  be  sulwequent  to 
the  ordtr,  providetl  the  accident  result 
from  such  negligence,  coupled  with  the 
act  ot  the  workman  in  conforming  to 
the  order. 

U")  Simcden  v.  Baynen,  (\»^(i)  25 
Q.  B.  D.  193;  Dolan  v.  Ahdeison. 
(18^.^)  12  Rettie,  Ct.  of  Sess.  8U4  ;  Mar- 
ley  v.  O^honif,  (1894)  10  T.  L.  R.  388. 

(g)  G\hh*  V.  Great  W'e^ern  li.  Cu., 
(I.x7'.i)  12  y.  B.  D.  208. 

(A)  .V-Cordv,  Cammell  ,{  Co.,  (ISOil) 
.\.  l\  67  ;  Coj-  V.  Great  M'ettern  Bit., 
(1X82)  9  Q.  B.  D.  106. 
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any  remeJy  against  liia  eiunlover  ".ml.       , 

unless  the  defect  thereiZe^^"     ,        «»'^-«««t»on  1  of  section  1 

Uiscoveredor  ren^odroX      r    T  '""'  °^  ^«^  ^^  ^- 
or  Of  son^e  person  i^te      v'i     of  ZnfT"°' '''  ^"^^^^^^^ 
bin.  with  the  duty  of  seeinrthL^r^^^^''''*"^^"''"^'^'^''^ 
or  piant  were  in  pr^^r  c2i^^^*  ^  ^^^  -••''«'  -chiner/ 
section  1.  unless  the  injury  resulL  #  ^"'^-section  4  of 

defect  in  the  rules,  by. L,^  or  in    '    r'"  "'"'^  ''"P^^P^^'^  "^ 
provided  that  wher   a  rurrbHlTT  ''''"''"  '"«"*'°"«d; 
been  accepted  as  a  proper  ru     oti      ?    ''"  "^''"^^^'^  «^  ^- 
principal  Secretaries  of  State  o/bt';!?^''  T  ''  '"  ^'^^-^^'^ 
other  department  of  the  Glrn^^  I       ^'^  '^  '^'^^''  "^  «ny 
Act  of  Parliament,  it  ZluZT^::^; Z'^  '''''  «'  ^^ 
Act  to  be  an  improper  or  defective  r.!r     ,     ?   P"'^""'  °'  *»>'■« 
case  where  the  workman  knew  o  th«  H  7  '^•''"  ^  "  ''  "  ^  --^• 
caused  his  injury,  and  fai  ed "i  Ln  1  ret      n"'"«^"^  '''^^^ 
cause  to  be  given,  information!  ^7!^      T  *°  «^"'  °^ 
person  superior  to  himself  in  fhT  ^  ^^^Ployer  or  some 

he  was  aware  that  C^.^/JZ''  °'  ^'^  ^"^^^°^^^'  -'- 
the  said  defect  or  negligence  "Ti)?.  '"^"^^  ^^''^^^  ^^°«^o' 
this  last  clause  that  The  mere  g  1.  oV'  T  ''  "^  '''''"''  '^^^ 
entitle  the  servant  to  sue  in  !  °      """"^  *°  "'«  ^^P^^ior  will 

<^anger  he  voluntar^Vrts^^;;:;;te?  ^^^^^^^^^^ 
was  to  place  the  servant  in  res.tt  o  tL      f ''"'  ''  "^'  ^*^'"'« 
servant  in  the  same  position  asl        ^'^^  "^^^'^ence  of  his  fellow- 
In  construing  the  teC  CC-^rT "^  °" '"^^^^^  ^^^ 
Employers'  Liability  Act   of  iZ)   i/^    .'  ^"^^^^^^  ''^  "^e 

-dependent  contractor  who  Iks  Sthh^  ^"  '''''  *^^*  ^" 
workman  "  with  them.  Con Lou-H  /..  ""'"  "  "  °°*  «*  ^«"«w. 
fe'ationship  of  master  and  se/vZ  bi  ^  "'^"«  "°  ^"-"^^  - 
-dependent  contractor  and  the  1.1""  *'^  ^"^'^^^  °^  ^he 
t^-actor)  the  person  by  whom  th«  T  '"^'^'^  ""^  '^'  «=«- 
employed  is  under  no  respolilnV"f''°''"'  ^°°'^^<^*°r  i« 

^y  the  latter,  who  -ay'b?:;^  Vth^nT^^^^^^  ^"^^^^^ 

J  *eu  oy  the  negligence  of  the 

C«)  On  this  point  the  A^t  . 
''-   mtor,oftheComn.onLaw.     "^'^      JTd  Z;.   ^T*'"--.  ("^W^^s 


EMPLOYEUS'    LIABILITY  ACT. 

indej)endent  contractor  or  bin  workmen  during  the  course  of  the 
employment  (a). 

A  person  ia  not.  however,  entitled  to  sue  under  the  Act  unless 
he  gives  notice  of  the  injury  he  has  sustained  within  six  weeks 
and  the  action  is  commenced  within  six  months  from  the 
occurrence  of  the  accident,  or  in  case  of  death  within  twelve 
months  from  the  time  of  death  (6).  The  compensation  recover- 
able under  the  Act  is  limited  to  the  amount  of  three  years' 
earnings  (c).  The  action  can  only  be  brought  in  a  County 
Court  ((l).  ■' 

The  above  Act  does  not  apply  to  servants  of  all  kinds  but  only 
to  workmen,  which  expression  is  defined  (e)  to  mean  railway  ser- 
vants whether  engaged  in  manual  labour  or  not,  and  persons  to 
whom  the  Employers  and  Workmen  Act.  1875.  applies,  in  which 
Act  "the  expression  workman  does  not  include  a  domestic 
or  menial  servant,  but  save  as  aforesaid  means  any  person 
who  being  a  labourer,  servant  in  husbandry,  journeyman,  arti- 
ficer, handicraftsman,  miner,  or  otherwise  engaged  in  manual 
labour,  has  entered  into  or  works  under  a  contract  with  an 
employer  "  (/). 

It  has  been  held  that  an  omnibus  conductor  (r,),  a  railway 
guard  (//),  a  grocer's  assistant  (i).  and  a  tram-car  driver  {k)  are 
not  persons  engaged  in  manual  labour,  and  are  consequently  not 
withm  the  definition  of  "workmen"  as  used  in  the  Employers 
and  Workmen  Act,  1875. 

Many  of  the  anomalies  of  the  Employers'  Liability  Act.  r,80 
however,  have  been  removed  (especially  in  the  case  of  dangerous 
employments)  by  subsequent  legislation;  the  effect  of  the 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict  c  37) 
as  amplified  by  the  later  Act  of  1900  (63  &  64  Vict  c  22)' 
being  to  include  within  the  generic  term  "  workman  "  (0  every 
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C'lnss  of 
servants  to 
wliich  tho 
statute 
apiilifs. 


(a)  Marrow  v.  Flirnhj/  ,(•  Brmghtoii 
Mm>r  CmI  Co.,  (IS'JS)  2  Q.  B.  -,88,  C.  A 
(ft)  8.  4. 
(f)  s.  3, 
id)  8.  6. 
(«)  ».  8. 

(/)  38  &  3a  Vict.  c.  90,  s.  10. 
(y)  Morijitii  V. Liiitdim  Oeiurul  Omni- 


bu»  Co.,  (1884)  13  Q.  B.  D.  832. 

(A)  J/uHt  V.  Oreat  .YurtherH  It    Co 
(1891)  1  Q.  B.  601. 

(')  Bound    V.    Lawrence,     ri8»2'>    1 
Q.  B.226.  ' 

(*)  Cook  y.  Xortk  Metropolitan  Tram. 
n:ay»  Co.,  (1887)  18  Q.  B.  D  683. 

(0  Seamen  engage.!  in  their  ordinary 
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<luties  on  bonni  a  VMsel  in  dock  nrc  not 
•■  workmen"  for  the  purpow,  of  tlio 
Act:  OriffiH  v.  Jlin/Jer  Linf  ltd 
(I90.-)A.  C.  220:  Ow.H»y.  r..„,.M,' 
(Il'O^,  2  K.  H.  fio.  C.  A.;  r„Z^v' 
^'"•'•''•("•"0  2K.  n.422.  Neither  iJ 
the  ccrtitieate.1  mannger  of  a  coal  n>ine 
receiving,  „  y,„riv  ^,„y  („,.„^  ^^^^^^  ^' 
ZM«,  l,,/^  .V^,/.  y,„„  ^..  ,.,^,/  ^.^   ^|,^^^ 

I  h.  B.  V,p,  nor  one  of  the  partnen,  in 

a  mm.ng  firm  who,  br  arrangement  with 

h.s  co-partnep..  acte.1  ns  working  fore- 

man  (,f  the  mine  (f^i;,  v.  Jo,ej,/,  Eili, 

A  (".,  (itfOJ)  1  K.  B.  324.  C.  A.) 

(«)  For    definitions   of    en^a^ment 

on.   or   ,n.  or  ahout.'   ^e    0«r«.   v. 

(am,,Ml,   (1904)   2    K.   B.  «0    C    A   • 

JW..,.,      V       FaiUuorth      Indu^.M 

;^1,7;  ^'"■'■''•^  <^-^"'''  -^'■""'  -''"/"v/^).' 

(l*^,)  A.  C.  230  ;  Mavl^ntie  v.  rw/„.« 

Jlixlyer  {Strnynh  brtu;-e,t  Workmen  f,„ 
f'*^"*""  '/  T,H,l\  (li)03)  «  K.  ]7(i 
U.  of  Sess.  ;  myer»  v.  .V«y„r,  4v..  of 
tard,f  {AccUUnt  while  ,,y,K-ef dim,  f,;,m 
one  ,,h,ce  of  repair  (rlertric  u'iir)  to 
■'>;.thrrl  (190,5)  22  T.  L.  K.  22  ;  see  also 
i<->i>i  V.  Miller,  (19(1(1)   1    g.   jj     7,4^  . 

n:H,dhani  T.  j//««6v  yw,«„„;,,  ^j,' 

(l-'-")2Q.  B.  15;r.«^,„,..  V.  ^„^/.;: 
American  Oil  Co..  (1900)  34  Ir.  L.  T.  K. 
"<5.  C.  A.  Engagement  w/^  '•  on,  or"  in' 
or  about":  Hemon  v.  jM,,ra>l,ire  I 
iorMnre  //.  f,,..  (KM .4)  J  K.  li.  24" 
t.  A.  :  2f«ri  V.  Dick.  Kerr  .\-  r„..l\<M\:A 

2K.B.H8.C.  A.  ;>/.<,,,  V.7W/J 
ba,  \  {ohe  Co.,  Ij,l.,  (igtc,-,  ^,3  y  j    ,, 


29. 


^^(*)^Aua.ee..Chitt,  on  Contract,.- 

('•)  Interprotntion  Act,  I.SN9  (.-,2  a-  •,  i 
»iet.  c.  )!3.  s.  l.»,il«.  1). 

('0  The  term  ••  railwav."  l,,-  tlie  Rcifu 

«tion  of  n,-.il,vaysAct.  lMr3(3.ij»37 

^'ot.c.4H.,.;,),a|,pii,,,„n,    j„„     jj 

con,truete.l  or  carri«l    on    under  th- 

I'ower.  of  an   Act   of    I'nrliament.     A 

t  a,,,wav.  laid  ■..,.nK,p„h,ie  road,  and 
■m.  any    au.  ...n-e-U,   i.    al,o  incIuUal 

t       ,17  n.^'""^""   ^■'"■''"'  Tramway. 
^"..  M/..  (19(i2)2K.  B.2fi9,  f  A) 

^_  ('''>*"or<leflnitions  of  •' factory  "'and 
workshop.   .,ee  1  Eilw,  Vll.e  -i  g  14(, 
and  sche<lule  (i.     The  term  "  factory "  • 
alHo  includes  cyery  laun.lrv  workcfbr 
"team,  water,  or  otlH  ■■  „avh„„ical  povrel- 
and  any  dock,  wharf.  ,n,-.y,  warehouse.' 
machinery  or  plant  to  which  any  provi- 
«.on  of  the  Factory  Acts  i«app,iLbl 
the  Factory  and  Workshop  Act.  189,-; 
iliis  Act   IS  now   repealed,    with    the 
exceptions  of  8.  12.-,, l,s.  3  of  9.  24  an-l 
8.28  and  replaced  by  the  Factory' and 
Vorkshop     Act,     19UI.     For    judicial 
decsmns  as   to   wh.nt   is  a  "factory" 
for  the  puriKises  of  this  Act,  gee  Barrett 
T.    Kemp  Bnu..   (19,14)    1    K.    B     -,17- 
^aranagh  v.  Caledonian  li.  T....  (1903)' 
«Kll28,Ct.ofSes,.:oV..«v.i!;'; 
««</ 6,/*„«,  (1904)    1    K.    B.350:  I„ier 
y    Swift  Cycle  Co.,  (1904)  2  K.  U.  3.i  • 

f I""'V';f"'"'""  ^""'"^  ''""'"•''•  (»9"-«) 

(.f)  For  statutory  meaninrr  of  "mine" 
seo3..i.yVict.c.77,s.41.and.W*3I 
^"•t.  c.  oS.  .,.   7.5.     -Pit   hanks"  are 
factories    within    1    E,iw.    VII    c    2-' 
►che,l.  (;,  clause  27  ;  and  see  Andcr,o^ 
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workmen's   COMPENhATION    ACT. 

quarry  (a),  or  engineering  work  (/>),  an-l  to  employment  by  the 
undertakers  (r),  on  or  in  or  about  any  l,uiiaing  whicl  i- 

thirty  feet  in  height(./),  and  is  either  being  constructed  oi  ;e.>,  ,d 
by  means  of  a  ncaflfolding  (.),  or  being  demolished,  or  on  which 
machmery  driven  by  steam,  water,  or  other  mechanical  power  (,) 
.8  being  used  for  the  purpose  of  the  construction,  repair  o 
demolition  thereof."  It  also  applies  "  to  the  employment  of 
workmen  in  agriculture  (,o).  by  any  employer  (/,).  who  habitually 
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V,    Litrhiji'lh,  Iron  and  f\ml    Co.,  Lt,l 
(I1MI»)7K.  1H7,  (•t.ofS«.s. 

(rt)  For  (Iffliiitiim   of   '•fjiiariv,"  sco 
67  H.  58  Vict.  c.  42,  i.  1,  nn.l  .k;4t  v 
MiiilaHil  //,/.,  (iiH)i)  I  Q   u  3,- 

(*)  "  KoKineeritiK  work  "  means  any 
work  of  construction,  or  nltemtion  or 
repair    of   n    railroad,    harln^ur.    .I,«k, 
canal,  or  gewcr,  and  includes  any  other 
work  for  the  construction,  alteration,  or 
re|>air  of  which  machinery  .Iriven    by 
•te*m,  water,   or  mechanical  |K)wer  In 
useil  ;  and  gee  Ci,le»  v.  AHiterum,  (lyo.-,) 
fi!»    J.    1>.    201  ;    Adam.    v.   Sh„d,l,Hk 
(ltK).5)  22  T.  L.  R.  1.5,  c.  A.     For  rule 
B«  to  area  of   work,    see    AtkiHion   v 
Lumh,  (I'JOH)   1    K.  B.  StJl,  C.  a.     The 
term,  however,  does  not  apply  to  work 
done  at  a  <liiitance,  ancillarv    to    the 
principal  object    of    the    undertaking 
^Chamber,     v.     ^^■hltehuren     Ilarhou,- 
CommiuivHert,    (18UU)    2    Q.    B     IV' 
C.  A.).  ■      ■  -' 

(f)  In    the    case    of    "engineering 
work,"  the  "undertaker"  is  the  |K.T»on 
(including    any    body  of  persons  cor- 
jjorate  or  unincori>orate,  52  i  hi  Vict, 
c.  (!3,  8.  1!))  undertaking  the  construe- 
tion,  alteration,  or  repair,  ami  in  the 
case  of  a   building,  the  person  under- 
taking     the     construction,    repair    or 
demolition.     Jn  the  case  of  a  riidwav, 
the  phrase  implies   the   railway  com-' 
l)any  ;  when  applied  to  a  factory,  quarry, 
or  laundry  the  occupier  thei-eof,  withi'n 
the  meaning  of  the  Factory  and  Work- 
shops Acts,  1878-18!>.-. ;  ami  in  the  case 
of  a   mine,  the  owner  thereof   within 
the  meaning  of  3.->  k  36  Vicr.  c.  77,  s.  41 
and  50  k  51  Vict.  c.  58.  s.  7.V     The  Act 
eo  i  61  Vict.  c.  37,  8.  8,  includes  the 
C.T. 


frown  in  the  term  ••  undertaker  "  In  any 
employment  other  than  the  naval  and 
mditary  s.-,vices.  For  other  deHnilion. 
"I  -underfakers,-  see  MH'iihr  y  J„„ 
''"S.O'MHMK.  U.  222;  MVwW^y/v.' 
J^"-k„HilJ{,jH<lul/,(l:m)  I  K    H  21.3  • 

"'"''''"•    '■'■'"•    V.    /rV,7A».  (liHt.-,)  'a    "(■' 

22"  :   J/„,H,„y  V.  Miii-ltie,  (19)11)  7   k 
KM!.  Ct.  of  Sens  * 

('/)  For  definitions  of  ••  building"  for 
the  puriKwes  of  the  Act,  sc-c  .ly/„w,.,/  y 
Matthfivt.  (luo.V,  1  K.  B.  313  (•  a  • 
/•W  y.  irWj,/<^  (I9U3)  1  K.B.'SM,' 
t.  A. ;  UartUij  y.  4>tf«*,(l<»0J)  1  K.  B.' 
959* 

W  For  definition  of  "scaffolding- 
see  ILMiHMt  y.  .VmA,«,  r/,a,u/M-r.  .(■ 
^.;..  (1901)  A.  C.  4'J  :  Croxvther  y.  »W 
MidiiKj  Window  C/fani/iy  /'.>.,  (IJM) 4)  i 
K.  B.  232;  Camjihfll  v.  Sellur^,.  (\Di,:i\ 
5  F.  yoo,  Ct  of  .s,.««  .  /,  I,  ■ 
Dohh,^,  (lUO.-,)  1  K.  B.  :j4« 

(/)  "Other  natlmnical  power"  must 
be  construed  pjutdem  ,jene,-h  with  steam 
water,  electricity,  4:c.  (  Wilmvt  v.  Patun 
(VMii)  1  K.  B.  237).  • 

(</)  The  expression  '•  agriculture,"  foi 
the  puriKJses  of  the  Act,  include  horti- 
culture,  forestry,  and  the  use  of  land  for 
any  purpose  of  husban.lry,  inelusiye  of 
the  keeping  or  breeiliug  of  live-stock, 
poultry  or  liees,  and  the  growth  of  fruit 
and  vegetables  (63  A:  64  Vict  e  2>  s  1 
subs.  3).  As  to  who  is  a  ••  workman  "' 
in  agriculture,  see  Smith  v.  Coli;,  (19051 
22  T.  L.  K.  5,  C.  A.  *        ' 

W  The  term  "emj.  -r"  includes 
any  body  of  persons  corporate  or  unin- 
corporate,  and  the  legal  personal  repre- 
neutatives  of  a  deceaseil  employer 
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employs  one  or  more  workmen  in  such  employment."  Moreover 
upon  the  death  of  a  workman,  by  an  accident  which  would  have 
entitled  h.m  to  compensation  had  he  recovered,  the  right  of 
damages  or  "  solatium  "  (a),  survives  to  his  "  dependents  "  (i) 

As  may  be  anticipated,  the  complex  character  of  the  sections 
q«ote<l  above,  which  are.  to  some  extent,  typical  of  the  remaining 
clauses  of  the  Act.  has  led  to  endless  litigation,  especially  as  the 
principle  underly.ns  the  Act  imports  into  British  law  the  novel 
doctrine  that  an  employer  of  labour,  apart  from  personal  or 
constructive  negligence,  is  a  compulsory  insurer,  against  accident, 
of  the  workmen  employed  by  him;  provided  that  the  injury 
.8  not  of  such  a  trivial  character  as  merely  to  disable  the  work- 

or  hat  the  accident  was  not  primarily  occasioned  by  the  '<  serious 
and  wilful  misconduct  of  the  workman"  (c)  himself. 

Apart  from  these  provisoes,  npon  condition  that'notice  of  the 
accident  is  given  as  soon  as  practicable  after  the  happening 
thereof,  and  before  the  workman  has  voluntarily  left  the  Tploy 
ment  in  which  he  was  injured,  "in  any  employment  to  which 
theBeActBapply(.,,.  the  employer  is  liable  t'pay  compenltL 
to  the  workman,  m  accordance  with  the  First  Schedule  appended 
to  the  Act  of  1897,  upon  the  happening  of  any  personal  in^ry  by 
accident  arising  out  of  and  in  the  course  of  his  employment  (e) 


(«)  For  principleof  calculation  where 
imrvivor   i»  only   partially  <le|)emlent, 
SCO  (hmoMil  r.  CaiMjhH-ll  a  ltd  Harriton 
(1905)  22  T.  L.  R.  i,  C.  A. 

(*)  For  ilcflnition  of  "dependent*" 
Me  «0  k  61   Vict.  c.  37.  *.  7,  subs.   3 
{Tlif  Main  Collirry  (\,.  v,  Ihirin,  (ItfOO) 
A.  ('.  .Vi8  ;  and  JIi>m-lU  v.  I  JriVin,  (U)02) 
NS  L.  T.  B29);  r«r«^«,  Ltd.  y.  n,,J. 
.field  (woman   lIvinR  apart   from    hu«. 
band),  (1904)  6  F.  922.  Ct.  of  Sew.  ; 
Siteddi>H  V.  Addie  (dcscrte*!  wife).  (1904) 
6  F.  992,  Ct.  of  Sc«i.  ;   Coulthard  v.  The 
r.mtett  JroK  Co.,  JJd.  (l,usljand  living 
ajmrt  from  wife),  (190:.)  22  T.  I,.  H.  2:>. 
('•)  "  Wilful    niiscomluct  "    may    mi 
parently  conmst  either  of  act.  of  omi«. 
•Ion  or  commiMion,  m>c  I^-l,  v.  anutt 
Wfitern  J{.  („.,  (I877)  3  y    „    „    ,y^^ 

atp.  2U1.     For  cases  under  tile  Act  see 


•fi'/iH    v.    AlhioH    CiHil    r...,   (1901)    IH 
T.  L.  R.  27,  C.  A. ;  Uu-e  v.  I>f„r..,„, 

W)!  Q.  1..  261,  c.  A.:  y/^*,,; 

AymwA,  (I'joi)  IX  X.  L.  1{.  34,  c.  A. 
Note  alw  Liyne  v.  iV/Zar/,,,,' (|^,i) 
8c.  3  F.  (511,  Her.)  loot;,  nt  p.  I0(H.(  • 
AyiwA  v.  y/rtiVrf,  (11104)  H  V.  271,  Ct.  of 
Sew. ;  (hmlr,m  v.  a„r,H  J'lml  ,i-  Sim^ 
iJd.,  (I9,.3)  ,i  K.  29,  Ct.  of  HesH.  ;' 
iMitrd  (Mlifri,:  (\,.  y,  Mrf/hi,,  (IJJ04) 
«  F.  M08,  Ct.  of  Stw.  ;  /',«,W/  V.  Z.,««r*. 
"'"re  iKn-l  o>.,  (1904)  (i  F.  10;W,  Ct  of 
Hesg. 

('/)  As  to  "  failure  to  give  notice  as 
soon   OH    practical.le,"  sec   /{..Mkiw  v 
Allm  Oktl  Co.,  (1904)  6  F.  378,  Ct.  of 

Semi. 

(>•)  "  Counte  of  employment  "  {.Vr.Xi. 
vhiiliu  T.  iMioMH,  (1899)  1  g.  II.  773  . 
Uu,>dlH  V.  CaledoHiaH  It.  (<„.,  (1902;  3<> 


WOnKMEN's   COMPENSATION   ACT. 

Where  the  injury  is  caused  by  the  personal  nesligence.  or 
Ji  ful  act  of  the  employer  (a),  or  of  some  person  for  whose  act  or 
default  the  employer  is  responsible,  the  workman  has  an  alter- 
native course  of  action,  it  being  provided  that  uothinR  in  the 

°!;  ,!°f"  '  ^o'^I^nsation  Acts.  18»7  and  1900.  shall  affect  any 
cml  habihty  of  the  employer  either  at  common  law  or  by  statute 
(Employers  Liability  Act.  1880).     Consequently,  under  the  cir- 
cumstances mentioned  above,  the  workman  may.  at  his  option 
r  ?''M«;r'T"''"°"  ""^''*  "*^  Workmen's  Compensation 

to  him  7  ";.  ''''•  "  '''^  *'^  ^^"«  P™'^-'''"^^  -  -re  open 
to  him  before  the  commencement  of  these  Acts.     Nor  does  an 

unsuccessfu  action,  either  at  common  law  or  under  the  pro- 
visujns  of  the  Employers'  Liability  Act.  1880.  deprive  a  plaintiff 
of  his  remedies  under  the  later  statutes,  or  nV.  versa  (/,) 

And  in  the  case  of  an  infant,  the  Act,  though  including 
apprentice  m  the  generic  term  "workman."  does  not  thereby 
alter  the  law  applic.  .  to  contracts  made  by  infants,  or,  in  the 
case  of  a  claim  originally  made  under  the  Act.  bar  the  bringing 
of  a  subsequent  action  for  negligence  (c) 

of 'isofth  T-rt  'T'^''  ^^  ^"'^-  '  °'  «•  1  °*  *he  Act 
of  18J7  that  ,f  withm  the  statutory  limit  of  six  months  (s.  2. 

dently  of  this  Act.  for  injury  caused  by  any  accident,  and  it 
.9  determined  in  such  action,  that  the  injury  is  one  for  which 
the  employer  IS  not  liable  in  such  action,  but  that  he  would 
have  been  liable  to  pay  compensation  under  the  provisions  of 
his  Act,  the  action  shall  be  dismissed ;  but  the  Court  in  which 
the    action  is  tried    shall,    if  the    plaintiff   shall  so  choose 
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f^.  h.  R.  7S!> ;  yr-Wor  v.  fHrnhku, 
(liH)4)6F.832,Ct.of8cH,.;  HV/*^.  v 
/*>«•/•//,  (l!K)r,)  2  K.  H.  22.-,,  C.  A. ; 
CMIU  V.  L„hJ„h  .J-  fimt/,.\y(a,terH  It. 
^l.(l!*(«)2  K.  n.I640.C.A.;«W« 
V.  y,,* ««,.«,  (liH)-,)  2  K.  H.  i:w,  e.  A.  ; 
UrintoM  V.  TMrny,  (liM),-,)  A.  C.  2.H0  ;' 
Strri   V.    Cmm^ll,    iMird  .<•  ('„.,  Ud 

<I!H)2)  2  K.  H.  232.  c;.  A.  ;  M,.rri,  v! 
•V''.'/'"-,    .<•'•.,    Lamhftk    (watchman    In 

«hRnty  on  highwuy),  (19<)S)  22  x.  L.  U. 

-2).      Hut  where  an   accident    occur* 

ihrough  the  tortious  aci  of  a  fellow- 


workman,  it  Ih  not  in  the  "oounie  of 
em|.loynienf(.»r«.,Y«,,''  v.  />„„«/„>„ 
ft  Y»rk»kire  It.  <\,.,  (|!h»2)  2  K.  11. 
178);  but  see  .VclHlyr,-  v.  uj,j^, 
(l!K)4)  «  K.  nii,  Ct.  of  SosH.  ■^    ' 

(«)  Kor  illuifrative  law  of  "neuli- 
genec  of  miwler."  »ee  tfroreM  v.  |(v„,. 
hiirm'  (A.(r</),  (|S!W)  2  y.  |».  4(12,  (■.  ,\. 

(A)  Ittmie  V.   Ui^vH,  (11)04)  2  K    B 
62H.  I".  A. 

(-•)  StfphfHM  V.  lht,ll,n,lg^  Ironwork* 
Co.,  Z///.,  (lihJl)  2  K.  U.  22.-.. 

8—2 
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PARTIES. 

proceed  to  assess  such  compensation,"  but  -hall  be  at  liberty  to 
penalise  the  plaintiff  by  deducting  from  such  compensation  all 
the  costs,  which,  in  its  judgment,  have  been  caused   by  the 
plamtiff  bringing  the  action  instead  of  proceeding  under  this  Act 
Section  4  of  the  Act  provides  that  persons  being  themselves 
"undertakers"  (that  is,  persons  carrying  on  a  trade  or  business 
withm  the  meaning  of  the  Acts)  shall,  in  case  of  an  accident  be 
personally  responsible  to  the  workmen  of  any  sub-contractor 
whom  they  may  employ  to  carry  on  any  part  of  their  particular 
business  on  their  behalf  (even  though  such  sub-contractor  may  not 
himself  be  an  "undertaker"  within  the  meaning  of  the  Act)  (a) 
provided  that  the  work  undertaken  by  the  sub-contractor  is  iden- 
tical m  character  with  the  business  which  the  original  undertaker 
carries  on,  and  is  not  merely  ancillary  or  incidental  thereto  (I) 
Where  (s.  6)  the  injury  in  respect  of   which  compensation  i» 
recoverable  was  caused  under  circumstances  creating  a  legal 
liability  in  a  third  party,  the  workman  may,  at  his  option,  pro- 
ceed alternatively,  either  at  law  against  such  third  party  to 
recover  damages,  or  against  his  employer  under  the  Act,  but  not 
against  both.      It  has,  moreover,  been    held  that  the  word 
"employer,"  and  the  word  "undertaker"  are  for  the  purposes 
of  this  section  of  the  Act  interchangeable.    Consequently  a  sum 
received  by  way  of  quittance  in  full,  of  all  claims  against  one 
defendant,  though  accepted  with  a  si^ecific  reservation  of  all 
rights  of  action  against  other  parties,  effectually  bars  any  further 
ground  of  action  (<•).     Should,  however,  the  workman  proceed 
under  the  Act  and  recover  compensation,  the  employer  is  entitled 
to  be  indemnified  by  the  actual  committer  of  the  wrongful 
act  (d).  *" 

By  the    Shipowners'  Negligence   (Remedies)    Act,  1905  (,) 
which  enlarges  the  remedies  of  persons  injured  by  the  negli- 
gence of  shipowners,  it  is  provided  (s.  1.  subs.  4)  that    "  an 


(a)  As  to  when  a  sub-contrnctor  may 
be  an  '•undertaker,"  see  C,m/>er  ."y 
Cranf  v.  H'Wy/i^  (i;»02)  A.  C.  *)2. 

(*)  yVuny.  .<•  .S,,,,  T.  /MHdoN  ,\  Simth 
IVrnUi-H  It;,.,  (1!MX0  2  Q.  H.  UK). 

('•)  MHi-riiji  V.  Xortl,  ll,;ti,l,  R,  (\, 
(1!>04).!  K.  .-,40.  Ct.  of  .sess. 

(</)  Ti>j>j,iHg   V.  yWi/i;/,  (ly<)4)  6   F. 


'ififi,  Ct.  of  Sc88. ;  AVu,M  V.  (\»,k 
(1W5)  1  K.  IJ.  53,  C.  A.  :  m:  also' 
f/ffat  .Xort/iern  It.  ('„,  v.  H/,ifp. 
head  ,«•  Co..  Times  Newspaper,  Aujfiwt 
l>tli,  1<M)2. 

('•)  5   Kdw.  VII.  c.  100.     (This  Act 
comes  into  force  on  January  Ist,  iyo«i.) 
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employer  who  has  paid  compensation,  or  against  whom  a  claim  for 
compensation  has  been  made  under  the  Workmen's  Compensa- 
tion Act,  1897,  as  amended  by  any  subsequent  enactment," 
shall  be  entitled  to  avail  himself  of  any  of  the  provisions  of  the 
Act. 

In  event  of  an  employer's  bankruptcy,  liability  for  compensation 
under  the  Act  is  a  first  charge  on  such  employer's  estate,  and 
where  the  employer  has  insured  against  liability,  the  insurers 
shall,  notwithstanding  his  bankruptcy,  upon  the  direction  of  the 
Judge  of  the  County  Court,  pay  into  the  Post  Office  Savings 
Bank,  in  the  name  of  the  registrar  of  the  Court,  any  sum  that 
may  be  allotted  to  the  injured  workman  as  compensation. 

A  principal  who  procures  work   to  be  done  for  him  by  an  indepwdent 
independent  contractor,  by  an  agent  that  is  to  say  over  whom  he  '^°*'»«'o"- 
reserves  no  power  of  control,  is,  in  general,  and  subject  to  four 
classes  of  exceptions  to  be  presently  noted,  not  liable   for  the 
negligence  or  other  torts  committed  by  the  contractor  in  the 
course  of  the  execution  of  the  work.    And  in  this  respect  the  Employer  <.f 
servants  of  the  contractor,  whilst  acting  as  such,  stand  in  the  <=<'"^™cf°' 

...  ,     .  not  liable  for 

same  position  as  their  master,  so  that  the  employer  of  the  con-  »oft«  of 
tractor  is  not  liable  for  the  torts  committed  by  the  contractor's  wr"  a'2?s°'  * 
servants  (a),  although,  as   will  be  subsequently  shown,  recent 
judicial  decisions  have  considerably  limited  the  application  of  this 
general  proposition.     Thus  one  who  jobs  horses  to  be  driven  by 
the  jobmaster's  servant  is  not  responsible  for  the  negligence  of 
the  driver  (t).     But  in  such  cases  nice  questions  sometimes  arise 
as  to  whether  the  servant  was  acting  as  the  servant  of  the  con- 
tractor or  of  his  employer.    Thus  in  Jones  v.  SciiUard (.),  where 
the  coachman  was  paid  by  the  job-master,  but  the  livery  and  the 
horse  as  well  as  the  carriage  were  provided  by  the  hirer,  it  was 
held  that  the  latter  and  not  the  job-master  was  responsible  for  an 
accident  occasioned  by  negligent  driving.     The  test  in  these  cases 
is  not  which  party  pays  the  servant  for  the  work  done  (</) ;  many 


((.)  MiUUjaH  V.  W'eilije,  (1840)  12 
A.  i  E.  737. 

Qi)  Per  LittlclaU-,  J.,  lMM<il,f,-  v. 
J'oiHUr,  (18ati)  ii  11.  Js,  (\  .-,47  :  V/""""'« 
V.  J/urnett,  (1840)  6  M.  A:  W.  41t"J.  As 
to  whuu  the  master  of  a  tug  is  to  be 


tiMttxl  as  the  servniit  of  tlio  owner  of 
the  vessel  towed,  see  T/te  t^uicktt'-jt, 
(iN'.to)  1.-,  1>.  L).  IKti. 

(.)  (ls;i,s)  -2  y.  a.  .-,c.-i,  c.  A. 

('')  Qiutrmiin  v.  Hiinietf,  mi/ira. 
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PARTIES. 


tort  ia  the 
■ernmt  of  the 
contractor  or 
his  employer. 


Classes  Of  sen-ants,  such,  for  instance,  as  waiters  and  ostlers,  as  a 
general  rule  receive  no  wages  from  their  masters,  and  are  depen- 
dent for  their  remuneration  upon  the  gratuiUes  they  receive  from 
their  n^asters'  customers,  but  that  fact  does  not  make  them,  for 
the  tinio  I^eing.  the  servants  of  the  customers.  Nor  is  it  material 
that  .he  employer  selected  the  particular  servant  from  amongst 
the  contractor's  staflf  of  servants  («).  Nor  does  it  affect  the 
question  that  by  the  terms  of  the  contract  between  the  employer 

T«t  .H  ,H  u     "°"'^*''*°''  ^^^  '°'''°«'^  should  have  the  power  of  dismiss- 

T«t^whe^her   j^g  the  servant  for  incompetence  (i).    The  true  test  h  whether 
mittmg  the      the  employer  intended  to  have  a  power  of  controlling  the  servant 
supplied  by  the  contractor,  and  of  regulating  the  manner  in  which 
he  did  his  work.    Thus,  where  a  local  authority  contracted  with 
A.  to  supply  a  driver  and  horse  to  draw  their  watering  cart, 
and  A.  selected  and  paid  the  driver,  and  the  driver  was  not  under 
the  control  or  direction  of  .he  local  authority  otherwise  than  that 
they  directed  him  what  streets  to  water,  they  were  held  not  liable 
for  injuries  caused  by  the  negligence  of  the  driver  whilst  engaged 
in  driving  their  cart(c).     So.  too.  where  the  owners  of  a  mine 
employ  a  contractor  to  sink  a  shaft,  they  providing  and  placing 
at  the  disposal  of  the  contractor  the  necessary  engine  with  an 
engineer  to  work  it,  and  such  engineer,  who  was  selected  and  paid 
by  the  owners,  was  by  the  terms  of  the  contract,  placed  entirely 
under  the  control  of  the  contractor,  the  owners  were  held  not 
liable  to  a  person  who  was  injured   by  the  negligence  of  the 
engineer,  whilst  sn  acting  under  the  contractor's  control,  on  the 
ground  that  he  was  for  the  time  being  the  servant  of  the  con. 
tractor  and  not  of  the  owners  (rf).    «  Where  one  person  lends 
his  servant  to  another  for  a  particular  employment  the  servant 
for  anything   done  in  that   particular  employment   must  be 
dealt  with  as  the  servant  of  the  man  to  whom  he  is  lent, 
although  he  remams  the  general  servant  of  the  person  who  lent 
mm    (e). 


(«)  Qiiariiiiin  v.   JBunieif.  n840'>   a 
M.  J^  W.  IS!..  ^ 

(*)  IUf,/if     V.      lAimloH    ,f-      y,„.f/, 
»>»/*•,«  7/.  to.,  (184!.)  4  Exch.  244. 
(-■)  Jonr*  V.  fo,;>„r„t,„„  „f  Lirennn,! 

(I.'<'<.-.)I4Q.B.U890:but.sec.V;/;/«„„ 
T.  (o,-jM>r,if,on  of  Mari/teboHf,  (lyo3)  67 


J.  I',  no. 

(<0  Iliwrke  V.  White  Mou  Co.,  {\%:'\ 
2  C.  P.  D.  205.  ' 

('■)  /''•/•  Cockbnrn,  C.J.,  /J,,/.,  |..  209. 
Ami  see  Jnhnmn  v.  Lind^iy.  (1,S!>1) 
A.  C.  371  ;  IkiuuraH  v.  Lainy,  (1»<>3^  1 
g.  B.  0211. 


INDEPENDENT   CONTIUCTOR. 

But  although  Where  a  party,  who  is  not  under  a  statutory 
obhgation  to  do  the  work,  employs  a  contractor  to  do  work  by 
himself  and  his  servants,  and  under  the  contract  it  is  intended 
that  the  employer  shall  not  exercise  any  control  over  the  servant 
supplied  by  the  contractor,  the  employer  is  not  liable  for  the 
tortious  act  of  the  servant  while  engaged  on  the  work  if  he  suffer 
him  to  do  It  in  his  own  way,  it  is  otherwise  if  he  interferes  with 
the  servant  and  in  fact  exercises  control  over  him  and  directs 
him  to  do  the  work  in  a  particular  manner.  In  such  case,  if  the 
direction  be  given,  not  as  mere  advice,  but  as  an  order,  and  the 
servant  obey  it  and  injury  result  therefrom,  the  employer  will  be 
liable  («),  and  the  contractor  will  not,  on  the  ground  that  the 
servant  m  obeying  the  direction  acted  for  the  moment  as  the 
servant  of  the  party  giving  it  and  not  of  his  real  master.  If  the 
employer  is  liable  the  contractor  is  not,  and  viceirrsd,  for  a  man 
cannot  at  one  and  the  same  time  serve  two  masters.  "  He  is  the 
servant  of  one  or  the  other,  but  not  the  servant  of  one  and  the 
other ;  the  law  does  not  recognise  a  several  liability  in  two 
principals  who  are  unconnected  "  (b). 

To  the  general  rule  that  an  employer  is  not  liable  for  the 
negligence  of  an  independent  contractor  or  his  servants  there 
are  four  exceptions: — 

1.  Where  the  act  which  the  contractor  is  employed  to  do  is 
one  which,  if  done  by  the  employer,  would,  though  lawful  in 
Itself,  be  done  at  his  peril.  2.  Where  the  contractor  is  employed 
to  execute  certain  work  which  the  employer  is  under  positive 
statutory  obligation  to  execute.  8.  Where  the  work  which  the 
contractor  is  employed  to  do  is,  on  the  face  of  it,  unlawful. 
4.  ^^  here  a  person  (including  a  corporation)  employs  a  contractor 
to  do  work  m  a  place  where  the  public  are  in  the  habit  of  passing, 
which  work  will,  unless  precautions  are  taken,  cause  danger  to 
the  public.  In  each  of  these  four  classes  of  cases  it  is  obvious 
that  the  employer  cannot  free  himself  from  liability  merely  by 


lOS 


Kxccptiona  to 
the  general 
rule  that  an 
employer  i» 
not  liable  for 
the  negli- 
gence  of  the 
contractor 
or  of  his 
ser\-ant8. 


(«)  .VcLtiMffhlin  V.  Pr^in;  (1842)  4 
M.  i:  (}.  4X.  This  seems  to  be  the 
meaninjr  of  the  (lecision  in  this  case  ns 
iiiteri>retecl  in  »nb8e<iuent  cases,  thoujfli 
tlie  ju(l)fnients  imleed  seem  to  siig)fe»t 
that  where  the  employer  sees  the  mu- 


tractor's  servant  misoonihictin^  himself, 
mere  m>ii.|,r..ti!.|  will  remlcr  him  liable. 
(*)  J'rr  Mttlttlalf.  J..  LaH,,/,er  v. 
J'oiHtfir.  (1K2«)  -)  H.  Jc  f.  p.  558.  And 
as   III    rijrht    of    action.    m;e    i'nm   v. 

Miltt'tfir.-'.  (l-Rii)  'j\  L.  T.  1{}IJ. 
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Rule  in 
Jloiver  V. 

«liscusgc<l. 


Where 
work  which 
contractor  in 
eniplo.ved  to 
<li)  would,  if 
<lone  by 
employer, 
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of  support. 


PAnriEs. 

ratl°nl'  '  ''"*'■"''''■ ''  '^  ^'^  "^^'^  '^•-  ^•™-  A"^  iti«  believed 
or  h    ne^l  ""  "Z^''^'  "^  -P'«3- has  been  held  responsib  e 

of  thol  ?''"''  '' "  ''°"'''^''"''*  ""^^  ^  ^«^«"«d  to  oneor  other 
of  those  four  exceptions.      The  last  of  these  exceptions  is  an 

arnphficat^onof  the  rule  laid  down  in  t^ 

ha       a  man  who  orders  a  work  to  be  executed,  from  whi  h 
m  th    natural  course  of  things,  injurious  consequences  to  his' 
neighbour  must  be  expected  to  arise,  unless  means  are  adopt^ 

.y  which  such  consequences  may  be  prevented,  is  bound  to^e 
to  the  domg  of  that  -vhich  is  necessary  to  prevent  the  mischi^ 
and  cannot  relieve  himself  of  his  responsibility  bv  eml^^^^^ 
someone  else    whether  it  be  the  contractor  employed  To  do  he 

to  do  what  ,s  necessary  to  prevent  the  act  he  has  ordered  to  be 
done  from  becoming  wrongful  "  (h) 

whe're'onVoTtw  't ""  "  ;'"'"  "  ''"'"  """^  *«  ^^^  ^^-^  ^hat 
v^here  one  of  two  adjoining  houses  is  entitled  to  support  from  the 

tenement       desirous  of  rebuilding  his  house  and  of  excavating 

the  foundations  for  that  purpose,  cannot  escape  responsibX  for 

he  co„  ^,  theieby  withdrawing  th'esup^rttii^h 

he  adjoining  house  is  entitled,  by  entrusting  the  task  of  ex  ava 

IT  Ml  '■'^".''"^  ''  "'  '"'^^J^"'^-*  -»t-' ^r.  That  d' c  Z 
was  followed  by  the  House  of  Lords  in  Lalton  v.  A„,..  '^^Z 
the  same  principle  was  applied  in  II,,„u.y.  i.rnVaZ "o/to  what 
also  was  practically  a  case  of  withdrawal  of  suppot  namely 
a  bmUIing  operation  involving  interference  with  a  p  r^.TaH* 
whereby  the  party-wall  was  weakened  and  the  adjoining  hou^ 

Sht  of  l"d"°""r'  '''' '''  '"''  «^  «"^P«^-^'  -  -fhe  "h" 
pulhl.  tie  ,  ","""'* ''  '''''  ""'''  "«'e''^«-  refrain  from 

pul hng  the  dominant  house  down,  is  an  absolute  right,  and  that 
If  the  servient  owner  withdraws  the  support  to  which  the  otheH 


(«)  (IKrc)  1  y.  H.  I,  ;i2, 

(*)  p.  82.;.  See  n,'  ^„,/ /■/,•,  (I -..«,-) 
p.  10.-.,  C.  A.  ;  yv««y  V.  \V,„.l,lr,l.,n 
Vrban  (i>„n,;/,(\»>,H) -JQ.  B..  Jini..^  .( 
nt  p.  217,  nffiniif.1,  (ISa-.t)  2  y  jj  -^  ' 
mi  y.  To,t.u/..n.,  r,h,u,  'yy, :,;,,; 
f<ninc,l,(\%\)H)  7a  L.  T. -lit.-, 
(<•)  (IN'OitiApp.  Cas.  71.;' 


(</M18M)S.App.Cn«.m  overruling 
;(""'■'■  '■•  J'"-''-'-  (l'*«!2)  7  H.  i  X.  826 
Ihe  cLse  „f  removal  of  suj.port  affordwl 
l-y  a  p.irty.wnll  to  a  nu«iern  bouse 
Kvnis  to  sfan.l  on  the  same  footing  an 
the  rcni„val  of  supp,„t  „ff„r,ied  bv  soil 
to  an  ancient  one.  See  J{ich..r,U  v. 
/""'■.  (IS54)yExch.  p.  221 


3^1  •  «^"'5f' 
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entitled  he  does  ao  at  his  peril  (a).    In  the  last-mentioned  case 
Lord  Blackburn  indeed  suggests  that  the  duty  cast  by  law  upon 
the  servient  owner  in  such  case  is  not  an  absolute  duty  to  provide 
that  no  damage  should  happen,  but  only  a  duty  to  see   that 
reasonable  skill  and  care  are  exercised  in  the  operation,  and 
Lord  Fitzgerald,  while  admitting  that  the  law  was  tending  in 
the  direction  of  treating  parties  engaged  in  such  operations  as 
insurers  of  their  neighbours,  thought  it  had  not  yet  reached  that 
point.    These  dicta,  however,  were  unnecessary  to  the  decision, 
and  seem  to  be  unsupiwrted  by  any  earlier  authority;  while  the 
suggestion,  which  the  proposition  that  the  duty  is  not  absolute 
involves,  namely,  that  a  house-owner  who,  knowing  nothing  about 
building,  when  employing  a  competent  professional  builder  to 
rebuild  his  house  for  him,  is  bound  to  superintend  the  work  and 
<lictate  to  the  builder  as  to  how  the  work  should  be  executed,  is 
•open  to  obvious  objections. 

A  person  who  brings  and  keeps  upon  his  land  some  foreign  prinein 
matter  which  is  likely  to  do  damage  if  it  escapes,  does  so  at  his  ^"'e'l^ 
peril  (b),  and   consequently  he  cannot  excuse  himself  for   the  tTemJlo?e«' 
escape  on  the  ground  that  he  had  employed  a  competent  con-  '■""*• 
tractor  to  place  and  confine  the  matter  in  the  position  from  which 
it  escaped ;  therefore,  where  the  owner  of  the  house  employed  a 
contractor  to  fix  on  it  a  lamp  overhanging  the  footway,  and  in 
consequence  of  the  insecureness  of  the  fastening  the  lamp  fell 
and  did  damage,  the  owner  was  held  responsible  (c).    There  is 
ohvionBly  prima  facie  nothing  more  dangerous  in  the  fixing  of  a 
lamp  over  a  footway  than  in  placing  luggage  on  the  top  of  an 
omnibus  which  has  to  pass  through  the  crowded  streets ;  and  yet 
if  the  owner  of  a  portmanteau  deliver  it  to  a  railway  company  to 
be  carried  on  their  omnibus  through  the  streets,  and  owing  to  its 
being  insecurely  fastened  it  falls  and  injures  a  passer-by,  the 
owner  will  clearly  not  be  liable.    A  comparison  of  these  two  cases 
compels  to  the  conclusion  that,  in  considering  whether  in  similar 
cases  the  employer  is  liable  for  the  negligence  of  the  contractor, 
the  true  test  is  not  whether  the  work  that  the  latter  is  employed 


(«)  See  Ch.  XV.  and  coses  tliere  citoil. 
('')  Jli/liiHih  V.  Fl,ii-hei;  (l.scs)  L    IE 
3  H.  L.  :{3(). 


(«•)    T,i,r;i  V.  .U/iti»i,  (HTii)  1  Q.  R   I) 
Mi. 
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to  do  is  prhml/ade  dangerous  or  not.  but  whether  if  done  by  the 
emp  oyer  it  would  be  done  at  his  peril.    A  person,  however,  who 
emplo3-8  a  contractor  to  bring  some  foreign  thing  on  to  his  land 
will  not  be  responsible  for  its  escape  therefrom  until  he  has  begun 
to  keep  ,t,  that  is  to  say.  until  the  contractor  has  parted  with  the 
possession  of  the  thing,  which  will  not  happen  until  the  thing  has 
been  placed  m  the  position  in  which  it  is  definitely  intended  to  be 
left    Thus  where  a  railway  company  employed  a  contractor  to 
build  a  bridge,  and  one  of  the  contractor's  workmen  dropped  a 
8tone.  intended  ultimately  to  form  part  of  the  bridge,  upon  a 
passer-by  in  the  street  below,  the  company  were  held  not  liable  (a) 
Had  the  stone  dropped  after  it  had  been  definitely  placed  in' 
position  they  would  have  been  liable  (h),  for  the  case  would  have 
come  withm  the  principle  of  Tarn,  v.  Ashton  (c) :   and   it  is 

^orkmen  had  finished  the  job  and  quitted  the  premises  would 
have  made  no  difference  in  this  respect  (rf).  There  is.  however, 
no  liability  where  a  person  stores  a  thing  on  his  own  land,  using 
a  I  reasonable  care  to  keep  it  safely,  and  it  esca;,e8  either  by  the 
act  of  God  or  by  ris  major  (e). 

But    a  landowner  is  responsible  for  the  negligence  of  .n 
independent    contractor     employed    to    burn    scrub    on    his 

Stiff (z)'^^  *^'  ^''  '^"'**'  *°  *^'  ''^^^'"'"S  '»°^  °'  *^« 
Again,  the  owner  of  an  artificial  structure,  such  as  a  coal- 
cellar,  with  an  opening  in  a  highway  or  other  place  over  which 
the  pubhc  have  a  right  of  passage,  maintains  it  at  his  peril,  and 
consequently  if  the  owner  of  such  a  cellar  employ"  a  coal 
merchant  to  deliver  coals  into  it.  and  the-'.^I-merchanfa  servants 
whilst  engaged  m  delivering  them  neglect  to  fence  the  opening 
whereby  an  accident  happens  to  a  passer-by.  he  will  be  liable 
none  the  less  because  the  parties  guilty  of  the  negligence  were 


II.  ^l'..(lNy)4Kxch.  24i. 

(I>)  Assuming,  that  is  to  say,  that  the 
bridge  was  not  built  under  statutory 
powers.     See  Ch.  XIV. 

('•)  (1876)  1  Q.  B.  D.  314. 

('/)  liy  analotry  to  the  cases  of  witli- 
drawal  of  support,  and  I'irkanI  v.  Smith, 


(ISfil)  10  C.  h.  N.  S.  470,  the  coal- 
cellar  case,  in  both  of  which  the  work- 
men were  still  engngetl  on  the  job. 

('■)  XwhuU  V.  Martlaml.  (1876)  2  Ex 
Div.  1.  ('.  A. 

(/)  Jiliirk  V.  Clu-ittelnirch  Finance 
<!'•,  (IS»4)  A.  C.  4ft. 
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the  servants  of  an  independent  contractor  (a) ;  for  the  duty  to 
fence  the  hole  aeonrely  is  an  absolute  duty  (6) .  Nor  will  a  plea  of 
contributory  negligence  or  trespass  avail  when  the  accident  befalls 
a  child  of  tender  years  (e). 

It  was  at  one  time  thought  that  the  obligations  attaching  to 
the  ownership  of  fixed  property  were  such  as  to  render  the  owner 
liable  for  any  act  of  negligence  on  the  part  of  a  contractor's 
workmen  who  were  engaged  in  work  upon  the  premises  for 
the  owner's  benefit.     Thus,  in  Bush  v.  Steinman  (d),  where  the 
defendant  employed  a  contractor  to  repair  his  house  adjoining  a 
high  road,  and  a  contractor's  workmen  left  a  pile  of  lime  on  the 
roadway,  whereby  the  plaintiff's  carriage  driving  against  the  heap 
was  overturned  and  injured,  it  was  held  that  the  defendant  was 
liable.    And  in  Laugher  v.  Poiiiter  («•),  Littledale,  J.,  suggested 
that  "  in  all  cases  where  a  man  is  in  possession  of  fixed  property 
he  must  take  care  that  his  property  is  so  used  and  managed  that 
other  persons  are  not  injured,  and  that,  whether  his  property  be 
managed  by  his  own  immediate  seiTants  or  by  contractors  and 
their  servants."    This  extreme  doctrine,  however,  was  in  lieedie 
v.  London  d-  North  Watern  It.  Co.  (/)  denied  to  be  law,  and 
Bush  V.  Steinman  was  there  overruled.    It  has,  however,  been 
subsequently  re-affirmed  by  the  Court  of  Appeal  in  i^enny  v. 
U'imhledon  Urban  Diatrict  Council  (g). 

And  a  similar  doctrine  was  laid  down  in  the  case  of  The 
Snark  (A),  in  which  it  was  held  by  Barnes,  J.,  that  the  owner  of 
a  sunken  vessel,  in  the  tide-way,  which  he  had  not  abandoned, 
was  liable  for  the  neglect  of  a  contractor  to  whom  he  had  deputed 
the  duty  of  marking  her  position. 

Consequently,  the  decision  of  the  Court,  in  favour  of  the 
defendant,  in  the  earlier  case  of  Knifjht  v.  Fox(i),  where  the 
defendant,  a  contractor  employed  to  build  a  bridge  over  a  railway, 
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(«)  Pickard     v.     Smifli,     (I8fil)    10 
C.  B.  N.  S.  470  ;  and  «ee  Holliday  v. 
ynfional  Telejihone  Co.,  (189l>)  2  Q    B 
392. 

(*)  Laien-Hce  v.  JenkiH-i.  (1873)  L.  B. 
8  g.  B.  274.    See  below,  Ch.  XV. 

{<■)  //arriMv.  Ha/««'y.  (I8<.)8) 2 Q.  B. 
320;  ('ymming$y.  DarHgaril  Cial  I',,.. 
(.iUuS)  o  F.  513,  Ct.  of  siess. ;  but  »ee 


Hughe*  V.    MacHv,  (1863)  2  H.   &  C. 
744,  Ex. 

(rf)  (1709)1  B.  4c  P.  404. 

((•)  (1820)  5  B.  t  C.  p.  660. 

(/)  (1849)4  Exch.  244. 

0/)  (1899)  2  g.  B.  72. 

(A)  ne  Smirk,  (1899)  P.  74. 

(0  (1850)5  Exch.  721. 
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employed  a  sub-contractor  to  erect  a  acaffolding  for  that  purpose, 
and  the  sub-contractor-a  workmen  improperly  caused  a  pole  of 
the  scaffolding  to  project  over  the  footway,  whereby  the  plaintiff 
fell  over  the  iwle  in  the  dark  and  was  injured,  can  no  longer  be 
regarded  as  good  law.  But  the  distinction  between  fixed  and 
moveable  pi  .perty,  as  regards  the  obligations  respectively  attach- 
ing to  their  ownership,  nevertheless  holds  good  in  respect  of  the 
two  classes  of  cases  coming  within  the  principles  of  Tarty  v. 
Ashtun  and  I'kkard  v.  Smith  (a). 

Althongh  in  general  the  owner  of  moveable  property  which 
escapes  from  some  place  elsewhere  than  his  own  land  and  does 
damage  is  not  liable  in  the  absence  of  negligence  (/>).  it  is  otherwise 
in  the  case  of  beasts /tT,«  naUme,  in  the  case  of  fire,  such  as  that 
of  locomotive  engines,  and  probably  also  in  the  case  of  explo- 
sives (. ) ;  moveables  of  such  description  the  owner  apparently 
keeps  at  his  peril,  not  merely  when  they  are  on  his  land,  but 
whatever  the  place  from  which  they  escape  may  be.    Therefore 
It  18  apprehended  that  if  the  owner  of  a  savage  l.east  employ  a 
contractor,  such  as  the  Zoological  Society,  to  keep  the  beast  for 
him,  and  through  the  negligence  of  the  contractor's  servants  it 
escapes,  the  owner  would  on  principle  be  liable ;  and  similarly  a 
consignor  of  nitro-glyceriiie  or  some  other  unstable  explosive  by 
railway  would  presumably  be  liable  if  un  explosion  occurred  while 
the  goods  were  in  tmiuitu:  but  these  (juestions  have  never  yet 
directly  arisen  for  decision  (d). 

2.  The  second  class  of  cases  in  which  an  employer  is  liable  for 
the  negligence  of  a  contractor  is,  as  above  stated,  where  the 
employer,  being  under  a  statutory  obligation  to  do  some  parti- 
cular act,  has  delegated  the  performance  of  his  duty  to  the  con- 
tractor, and  the  contractor  has  failed  to  perform  it  (e).  Thus 
wliere  a  statute  imiwsed  a  duty  upon  the  defendants  of  making  a 
bridge  that  would  open  in  a  particular  way,  and  they  employed  a 
contractor  who  made  a  bridge  that  would  not  open  in  the  manner 


i"j  I'll.  luiian<l  \{i',,i>uj)ni. 

(>')  See,  howfvor,  Siiei:  v.  Uurkie 
(lyiJ3)  r,  K.  42,  ft.  of  Sess. 

t<)  See  Cli.  XV. 

(>l)  turruiit  V.  Jluriif*,  (18t;2)  11 
C.  H.  N.S.  5,J3;  >,Vm/  I,„l„i  It.  to.  v. 
Kalidan  Mithfrjee,  (IIMH)  A.  C.  3y»;.  1'.  c. 


(f)  ^  J'ortiiiri  the  same  rule,  as  to 
liability,  applies  where  the  particular 
act  con)plaiii«H|  of  was  not  necessarily 
nncillary  to,  but  in  excess  of,  the 
statutory  i>owers,  7il/:„;/.  Ij,l.  v.  hwk, 
Kirr  .(•  r.-.,  (lUO.'i)  1  K.  11.  0ti2. 
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re<iuired,  they  were  lieltl  to  \ie  nevertbelesa  resiwnsible  for  the 
non-discharge  of  their  duty  (o).  Similarly,  where  the  defendants, 
being  empowered  by  statute  to  make  a  drain  across  a  highway, 
but  being  also  required  by  the  same  statute  to  reinstate  the  road 
properly  after  the  drain  was  made,  employed  a  contractor  to  do 
the  work,  who  neglected  to  reinstate  the  road  properly,  whereby 
damage  happened,  the  defendants  were  held  liable  (b),  it  being 
"  an  implied  condition  of  statutory  powers  that,  when  exercised 
at  all,  they  shall  be  executed  with  due  care  "  (e). 

The  Court  in  that  case  also  intimated  that  even  if  there  had 
not  been  an  express  provision  in  the  statute  requiring  the  defen- 
dants  to  properly  reinstate  the  road,  they  would  still  have  held 
them  liable,  upon  the  ground  that  there  was  also  an  implied 
statutory  obligation  to  do  it.  for  that  a  section  which  authorises 
the  making  of  a  drain  implies  that  the  duty  to  fill  it  up  is  also 
imposed  (d).  It  was  apparently  upon  this  principle  that  Lindley 
and  Rigby,  LJJ.,  proceeded  in  the  case  of  Ilardaker  v.  Idle 
District  Council  (e).  There  the  defendants  Ijeing  about  to  con- 
struct  a  sewer  in  a  street  under  powers  conferred  upon  them  by 
the  Public  Health  Act,  1875,  employed  a  contractor  to  construct 
it  lor  them.  In  order  to  execute  the  work  he  had  to  remove 
the  soil  under  a  gas-pipe.  Owing  to  his  neglect  to  securely 
pack  the  soil  under  the  gas-pipe  after  the  sewer  was  made, 
the  gas-pipe  broke,  whereby  the  gas  escaped  into  the  plain- 
tiflf's  house  and  there  exploded.  The  defendants  were  held 
responsible  (/). 

3.  The  third  class  of  cases  is  where  the  contractor  is  employed  where 
to  do  some  work  which  is  altogether  unlawful  in  itself.    If,  aa  em!i™°(!,rto 


(a)  IIiAt  V.  Sittingbmirite  11.  Co., 
(IH6I)r.  W.k  X.  4S8. 

(A)  (irafi  V.  I'utlen.  (1864)  3  B.  Jc  S. 
!t7(J;  cp.  l>f,ir/iri/  V.  llimliiml,  (1M:>3) 
13  C.  H.  1K2;  «n.l  see  .V/i..m/(7r/f  Cor. 
jHiriitiim  T.  Hull,  (1U04)  !W  L.  T.  21(i. 
H.  L. 

((•)  SiHidirij  Ci>mmiiuii>HPr»  of  (iih- 
rtiltar  r.  Orjihi,  (18SK))  15  App.  C'as. 
400,  at  p.  411. 

(rf)  See  /H-r  Erie,  C.J.,  5  It.  A:  !<. 
p.  984. 

(c)  (1896)  1  Q.  n.  3.1,-.. 

(J)  liigby,  L.J.,  wiiilu  iiuldiby   liuu 


the  defemiants  were  liable  even  on 
the  assumption  that  the  person  whose 
ne'.'liirenee  wag  complainetl  of  was  n 
coiiiitictor.  was  of  opinion  thaf  his 
relation  to  the  liefendants  was,  in  f.i.-t, 
that  of  a  servant.  .Smith,  L.J.,  agrettl 
with  Limlley,  L.j.,  in  holding  that  the 
ncgliirent  perstui  was  a  contractor  but 
he  held  tlie  defendnntu  liable  upon 
a  different  ground  ;  he  apiiarently 
assented  to  the  distinction  between 
employment  t<.  do  work  whicli  is.  and 
employment  to  do  work  which  is  not. 
jiriiiid  June  dangerous,  and  citetl  with 


do  something 
»c  I 
ful. 


iM'r  »c  un- 
l:nv| 


no 
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incidental  to  the  execution  of  such  work,  the  contractor's  servanta 
be  guilty  of  some  negliKence,  the  employer  will  be  responiible. 
Thus,  where  a  gas  company,  who  had  no  statutory  powers  (a)  to 
take  up  the  streets  for  the  purpose  of  laying  their  gas-pipes, 
employed  a  contractor  to  take  up  the  surface  of  the  streets  and 
lay  their  pipes  for  them,  and  the  contractor's  servants  having 
laid   their  pipes,  insufficiently  reinstated  the  surface  whereby 
damage  happened,  the  gas  company  were  held  liable  (h) ;  and 
a  similar  rule  applies  where  the  act  complained  of  resulted  from 
work  done  in  excess  of,  and  not  ancillary  to,  the  statutory 
powers  (c). 

4.  The  fourth  class  of  cases  in  which  an  employer  cannot 
divest  himself  of  liability  for  the  torts  of  a  third  party  is,  as  before 
stated,  when  a  person,  or  a  body  of  persons,  employs  an  inde- 
pendent contractor  to  do  a  description  of  work,  for  him  or  them, 
in  a  public  place,  that  is  likely-in  the  absence  of  necessarj^ 
precautions— to  prove  dangerous  to  a  member  of  the  public  at 
large  (rf). 

But  where  the  act  which  the  contractor  is  employed  to  do 
belongs  to  none  of  the  four  above  classes  of  cases  the  employer 
is  not  liable  for  the  contractor's  negligence. 

A  person  may  be  Uable  for  the  tort  of  another,  even  though  at 
the  time  of  the  tort  committed  he  did  not  stand  to  him  in  the 
relation  of  principal  to  agent,  if  the  tort  was  committed  on  his 
behalf  and  in  his  name,  and  he  subsequently  ratified  it.  "  By 
the  common  law  he  that  receiveth  a  trespasser  and  agreeth  to  a 
trespass  after  it  be  done  is  no  trespasser,  unless  the  trespass 
was  done  to  his  use  or  for  his  benefit,  and  then  the  agreement 


approval  the  nile  as  suted  in  Bower  ». 
J^te.  The  objection  to  holding  that 
the  defendant'i  breach  of  their  implieil 
•tatutory  duty  could  render  them  liable 
to  the  plaintiff  for  the  jtarticular  damage 
that  occurred,  was  that  that  duty  waa 
presumably  only  owed  to  members  of 
the  public  as  passengers  along  the  high- 
way, and  upon  that  ground  it  may 
perhaps  be  difficult  to  justify  the 
<leci{ion.  Smith,  L.J.,  seems  to  have 
felt  this  difficulty,  and  it  may  have 
been  because  he  did  so  that  he  was  led 


to  base  bis  judgment   upon   different 
grounds. 

(a)  This  seems  to  have  been  assumed 
by  the  Court. 

(*)  £ni»  V.  Shrjield  Oa*  Co,  (18531 
2  E.  t  B.  767. 

(<•)  miing,  Ua.  V.  Diek,  Kerr  A-  Co., 
(JSK)5)  1  K.  B.  S«2. 

(rf)  nni  T.  Tbttfnham  Urban  Dhtrict 
CoHHcll,  (1898)  79  L.  T.  p.  m  ;  MiUham 
v.  Corporation  of  MaryUbone,  (1903)  67 
J.  P.  HO, 


IMDIPBNDBNT  CONTRACTOR. 

•ubwqueiit  amounteth  to  a  commandment,  for  in  that  ca«eo«,«« 
rahhabuio  retrotrakitur  et  mandato  ttquiparatur  "  («).  Thus  where 
a  sheriff'g  officer  acting  under  a  valid  process  leizes  the  wrong 
person's  goods,  the  party  who  delivered  the  writ  to  the  sherilT 
can  by  sabsequently  assenting  to  sach  seizure  render  himself 
liable  for  it  in  trespass,  although  the  sheriff  in  seizing  goods 
purports  to  act  as  the  agdnt  of  the  Court  and  not  of  the  party 
delivering  the  writ  (fc). 

But  there  can  be  no  ratification  rn  :^<  iLe  par*  •  ^n  whose 

behalf  the  acts  complained  of  were  .i ,..    '    a   .J  <)     .^cts  of 

the  agents  with  knowledge  that  tb  y  ,  d  jh  ,1  ^,,1  a(  v->  .ng  to 

authority,  or  unless  he  meant  i .  ralro  u.  .u  mnrnd.    ,    hout 

enquiry,theri8kofanyirregula....v  v.  .1  h  *Uy  nApm  >uv,  com- 

mitted,  and  to  adopt  all  their  a-  ^  "  (,).    t,,,,  j^ ,'    ^„g,.^^  -^  ^^ 

action  of  trespass  against  a  lanJloiV.,  u  aj),  ov.  ■  tJ.at  he  gave 

a  broker  a  warrant  to  distrain  for  loni,    in  tb.   •.r..ker  took 

away  and  sold  a  fixture,  and  paid  the  ^ro^     "s  ,0  tii«  IJendant, 

who  received  them  without  enquiry,  but  v  .     u    li.owledge  that 

anythmg  irregular  bad  been  done,  it  was  held  that  the  receipt 

of  proceeds  did  not  amount  to  a  ratification  (d).    So,  where  a 

railway  company's  inspector  arrested  a  passenger  on  a  charge  of 

travelling  without  a  ticket  and  took  him  before  a  magistrate  the 

fact  of  the  company's  attorney  appearing  to  support  the  charge 

was,  m  the  absence  of  any  evidence  that  he  or  the  company  knew 

that  the  inspector  had  proceeded  by  arrest  instead  of  summons 

held  to  be  no  evidence  of  ratification  by  the  company  of  the 

arrest  (e).     The  fact  that  a  party,  who  is  sued  for  trespass 

committed  by  one  purporting  to  act  on  his  behalf,  has  offered 

a  compromise,  is  no  evidence  of  ratification  (/). 


Ill 


('()  4  Inst  p.  817. 

(A)  Cartfr  t.  VeKry  of  St.  .Vary 
Abhiitt,  KeiuiHgtoH,  (1900)  U  J,  P.  648 
C.A. 

(c)  Per  Patewon,  J.,  Frteman  v. 
limher,  (1849)  13  Q.  B.  p.  798  ;  the 
agent  is,  howcTer,  liable  to  the  third 
party  on  the  ground  of  miirepreKnta- 
tion  of  authority  {Salreten  v.  Oicar  II. 
{Ownen),  (1906)  A.  C.  302). 

(rf)  Freeman    v.    Bother,    (1849)   19 


M.  k  W.  834.  It  must  be  atanmed  that 
in  these  cases  there  was  no  notice  to 
the  defendant  of  the  iUegality  before 
action  brought,  for  it  could  hardly  be 
contended  that  the  act  of  retaining  the 
proceeds  after  notice  was  not  a  raUfica- 
tion,  even  though  the  original  receipt 
was  innocent. 

(<<)  EaMrm  CuitiUiei  S.  Co.  t.  Bt>.<m 
(1851)  fi  Bxch.  314. 


Q.  fa.  780 1  Lewu  V.  JUad, 


(/)  Rx-  V.  /i:i.herih.-ad. 


(1845)   13      (1831)  7  Exch.  36. 


■rc,  /?.  to.. 
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Liability  of 
agent. 


PABTIE8. 

Where* person  ratifies  the  act  of  one  who,  though  without 
authority,  professed  to  act  as  his  agent,  such  ratification   wi'.l 
usually  relate  back  to  the  time  of  the  act  done,  so  that  if  the  act 
was  one  which,  though  unlawful  if  done  without  the  authority  of 
the  principal,  might  have  been  lawfully  done  with  such  authority, 
the  effect  of  ratification  will  be  to  divest  the  plaintiflf  of  the  cause 
of  action  which  till  then  he  has  got  against  the  professed  agent  (a). 
Where  one  professes  to  distrain  as  bailiff  for  another  "  it  is  suffil 
cient  for  the  defendant  in  his  cognisance  to  say  generally  '  as 
bailiff  of  J.  S.'  without  showing  his  authority,  and  a  subsequent 
agreement  by  J.  S.  to  the  distress  amounts  to  an  authority  as 
much  as  if  he  had  previously  directed  the  defendant   to  dis- 
train "  (i).    And  this  holds  good  equally  whether  the  principal 
be  a  subject  of  the  Crown (t).     Similarly  ratification    by  the 
plaintiff  of  the  act  of  a  professed  agent  may  deprive  the  defendant 
of  a  vested  defence.    Thus  if  one  person  without  authority  issues 
a  writ  on  behalf  of  another  in  order  to  prevent  the  operation  of  a 
Statute  of  Limitations,  and  that  other  ratifies  his  act  after  the 
time  lunited  by  the  statute  has  expired,  the  effect  will  be  to  divest 
the  defendant  of  the  defence  that  till  then  he  had  got  that  the 
Statute  of  Limitations  had  run  (d). 

An  agent  who  directly  commits  a  tort  is  always  personally 
liable ;  he  cannot  justify  himself  by  pleading  the  authority  or 
direction  of  his  principal.  And  this  even  holds  good  where  the 
principal  is  the  Crown  itself,  for  the  maxim  that  the  Crown  can 
do  no  wrong  affords  no  protection  to  its  agents  («■). 


('  )  Dnt  see  /fiV*/  v.  Jinmit,  (1850) 
4  Kx.  7«fi. 

(»)  Ptitfer  V.  \,>rt/i,  (10«y)  1  Wms. 
Snund.  M7  (c),  note  4.  Sec,  tf«..  U'/il/e. 
hriid  V.  Taylor,  (lN31t)  M  A.  ic  E,  2H». 

((•)  BnntH  V.  Ih-nmuH.  (184l<)  2  Exch. 
167. 

ill)  Sec  Skttir,  SariUf  .«•  Mhi.m  Co. 
V.  Timiim  Jfiirhimr  JiiHinl,  (181H))  IS 
App.  Cm.  429.  wlicrc,  a  colonial  Court 


having  held  that  ratification  of  notice  of 
action  after  the  time  for  giving  it  hail 
expired  wa«  too  late,  the  I'rivy  Council, 
after  hearing  an  appeal  against  that 
ilecision,  pruccedol  to  hear  a  crowj 
appeal  \i\mi  the  menu,  which  would 
have  l)ccn  unnocciaary  had  thev  thought 
the  appeal  to  Iw  ill-founded, 
(0  ^<ee  above,  pp.  40-41. 


Canadian  Notei  to  Chapter  II 
PARTIES. 


112a 


PETITION  OF   RIGHT  FOR  TORT  (a). 

The  absoluteness  of  the  rule  that  a  petition  of  right  will  not  Canada, 
he  for  a  tort  has  been  broken  into  by  the  provisions  of  the 
Exchequer  Court  Act  of  Canada,  50  &  51  Vict.  c.  IG  (Can.),  1887 
of  which  the  following  sections  are  pertinent  to  tbis  matter. 

InterpretatioH.—l.  (c)  The  expression  "  The  Crown  "  means  the 

?r"mu         "^^^  *"■  '"^'■68*  "'  t*>e  Dominion  of  Canada. 

16.  The  Exchequer  Court  shall  also  have  exclusive  original 
jurisdiction  to  hear  and  determine  the  following  matters:— 

(a)  Every  claim  against  the  Crown  for  property  taken  for  any 
public  puri)08e.  ^ 

(b)  Every  claim  against  the  Crown  for  damage  to  property 
injuriously  aflfected  by  the  construction  of  any  public  work. 

(c)  Every  claim  against  the  Crown  arising  out  of  any  death  or 
injury  to  the  jwrson  or  to  projwrty  on  any  public  work,  resulting 
from  the  negligence  of  any  officer  or  servant  of  the  Crown  while 
acting  within  the  scope  of  his  duties  or  employment. 

(d)  Every  claim  against  the  Crown  arising  under  any  law  of 
Canada  or  any  regulation  made  by  the  Governor  in  Council. 

(e)  Every  set-off,  counter-claim,  claim  for  damages,  whether 
hqmdated  or  unliquidated,  or  other  demand  whatsoever  on  the 
part  of  the  Crown  against  any  person  making  claim  against  the 
Crown. 

Sect.  28.  Any  claim  against  the  Crown  may  be  prosecuted  by 
petition  of  right  or  may  be  referred  to  the  Court  by  the  hetcf  f '" 
the  Department  in  connection  with  the  administration  of  which 
the  claim  arises,  and  if  any  such  claim  is  so  referred  no  fiat  shall 
be  given  on  any  petition  of  right  in  respect  theioof. 


GOVERxNMENT  RAILWAYS  AND  WORKS; 

RULE. 


GENERAL 


The  general  rule  that  a  petition  of  right  does  not  lie  against 
the  Crown  for  tort  has  been  frequently  applied  in  Canada.  Thus 
the  Government  ownership  of  the  intercolonial  and  other  rail- 
^*y"  '^"f  produced  a  number  of  claims  such  as  commonly 
afflict  railways  in  exercising  their  duties  and  rights  of  carrying 
and  expropriation.  The  statutes  defining  these  duties  and  rights 
usually  provide  remedies  for  persons  suffering  damage.  Apart 
from  statutory  remedies  and  the  Exchequer  Court  Act  actions 
cannot  be  maintained  against  the  Crown  for  claims  founded  in  toit. 

Government  Hailu'af/$:  Expropriation.— 'Ihe  Intercolonial  Rail- 
way Act,  81  Vict.  c.  18  (Can.),  gives  a  power  of  expropriation,  and 
m    Hall/ax  CUy  R.   W.  Co.  v.  The   Queen  (b),   the   suppliants 


(a)  See  |>.  40,  tii/tra. 

(*)  2  Ex,  C.  K.  433 ;  cf.  Simi^wuM  r. 

Thr  I^HffH.  2  Ex.  C".  U.  3I>1,  Crown  not 

C.T. 


reipansible  for  ruiMUr  t»f  tmumiar.v 
ditcbea  ;  Mvrin  v.  The  t^tiren,  20  S.  C.  U. 
r.l5. 

9 


wt^^im:'^ 


Ontario. 


Canadian  Notes. 

hav-ing  sustained  damages  by  reason  of  the  partial  expropriation 
of  their  tracks,  it  was  held  that  under  s.  14  of  the  Act  thlir  onTv 
remedy  was  by  reference  to  the  official  arbitrators  ' 

.n  iT'  '•*  ^^  ''"■  '^^  •''''"'  '■  ^^•-'^•^  ^^'^^^^'^  «fi«*"«'  t»>«  ^''-own  in 
an  action  for  an  injury  received  upon  a  Government  railway  or 
work  It  must  be  established  that  the  injury  resulted  fJomX 
negligence  of  some  officer  or  servant  of  the  Crr^n  whi  Wt  ng 
work  («)        "'^'^  employment   ui>on   such    railway  o? 

The  expression  "public  work"  includes  not  only  railways 
canals  Ac,  but  also  works  mentioned  in  the  Public  Works  Act,' 
work  ••  (i)*''  °         ^^'^^  """^  *^®  expre.ssion  "  public 

Liabilit,,  a  Statutory  One.-Laches  cannot  l)e  imputed  to  the 
Crown,  and  except  where  liability  has  In^n  create.l  by  statute' 
the  Crown  is  not  answerable  for  the  negligence  of  its  officers  {.K 

INFANTS  (rf). 

.Ja/^'V  ^'i^.*^'"'»  r^^^'bility.-The  doctrine  of  the  liability  of  a 

master  for  his  servant  s  negligence  applies  in  tha  case  of  the 

mphed  relationship  of  master  and  servant  sometimes  existing 

between  parent  and  child.     But  as  in  the  case  of  master  and 

ttS;?.'"  '^V  "'r'*^"*  •^"^  '^hild,  there  is  no  lia^Hiry  if  at 
the  time  the  negligent  act  is  committed  the  child  is  engaged  in 
his  own  affairs  and  not  on  the  parent's  behalf.    The  father  of  a 


(«)  r,>lputti  V,  n,  <^Hffn,  fi  Ex.  C.  R. 
l'.">4.     Sec  nlao  CohwU  v.   Jht,  (^Heen,  :, 
Kx.   C.  U.  74,  iimlue  rate  of  »poed  at 
cnxwing;    Anhibald    v.   The  (jfuetH    3 
Kx.  C.  K.  2.-.I  :  2.S  8.  ('.  R.  147,  injurioM 
nffecfion  of  |>roj)erty  by  con»tnu-tion  of 
imblic  work  ;    Bruicn   v.   The  (Jiufrn,  .S 
Kx.  0.  R.  7!>,  fishway  not  a  public  work  ; 
Mlianrf  Auurancf  Co   v.  Thf  (^Hern.  8 
Kx.  ('.  K.  7«,  meaninjfof  "imblic  work"  ; 
McKaj/i  Sou  V.  Thf  (^iiffn,  li  Kx.  ('.'  U. 
1,   (-'rown    liable   when  accident   in  a 
<iovcrnment  canal  ;  Thr  (^nfm  v.  F,\ioH 
a4  .S.  r.  R.  4.S2  :  4  Ex.  C.  R.  J34,  Crown 
liable  to  wtne  extent  as  a  iiibject,  com- 
nion  employment  when  a  defence;  Cty 
of  Qufhte  V.  The  Queen,  24  S.  t'.  R  420  • 
3  Ex.  C.  R.  164  ;  2  Kx.  C.  R.  2.-,2,  injury 
t<)  property  from  ueKlijrenee  of  Crown's 
xervanu  on  public  works;  Oilchrint  y. 
The  i^ueen,  2  Ex.  C.  U.  'MM),  horse  killoil 
by  locomotive  ;  Hie  i^ueen  v.  MaHin  2o 
S.  C.R.240:  2Kx    ('.  U.  ;w,  putting 
chiM  off  moving  iruin  ;   JInuly  v.  Ue 


Vneen.  2  Ex.  C.  It.  2::».  Rocky  Mountain 
I'ark  a  public  work  :  Duhr  v.  The  guer,,, 
3  Ex.  C.  R.  147,  ilcfective  axle;  The 
Queen  v.  {irenier,  .So  S.  ('.  R.  42  ;  fi  Kx. 
C.  R.  270,  right  of  i)cp.iinnl  rcprcsenta- 
tive«  to  bring  action  :  Lunue  v.  The 
Queen, »;  Ex.  C.  R.  42.-..  ritic  range  not  a 
work  ;  The  Queen  v.  Poujiore,  (J  Ex.  ( ". 
K.  1,  action  by  Crown  ;i«ain»t  con- 
tractor. 

(A)  .Sec  Leprohon  v.  The  (JiieeH  (  Kx 
C".  H.  KM).  r        ,  . 

('•)  Ilurroufih/  v.  The  Queen,  2  Kx. 
<'.  R.  29.3.  See  alsw  fome  v  ne  Queen, 
■i  Kx.  C.  R.  l;».  jfijods  I(iat  while  in 
ougto<lyof  the  customs,  personal  remedy 
against  officer ;  Jnlien  v.  The  Queen,  r, 
Kx.  C.  R.  238,  wrongful  seizure  by  cus- 

tomsof  vessel;   'The  Queen  v.   7ke  S/,;,> 
• /teafriee,"   fi    Ex     C.   R.    UU>,   scUure 

Hn<ler  Ikhring  S.m  Award  Act ;  /{e,j.  v. 

Jle/^ni,  H  S,  U.  R.  1,  n<i«fcasance  ;  /leg. 

V.  MeFiirhinf,  7  S.  C.  I;.  iMtl. 
('/)  I'.  4fi,  xuj,r„. 


CmumIUui  Hotel. 


/"fa„t:    Kfrct    of   Coutmct   limitinq   hi.   Action    in     Tort 
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HUSBAND  AND  WIFE  (./  ). 

The  Imperial  Married  Women's  Property  Act  haa  been  adonted 
•'v  he  Legislatures  of  the  provinces  with  some  mScaSS? 
As  to  the  husband's  liability  for  the  torts  of Tw^  .o2S 
dunngcor,rtu,r  (^),  ^    group   of    provinces    (Onterio        r it^^^^^ 


(a)  /Vfc-  V.  /sj,,,,.,  27  A.  11.  4(«t. 

(*)  /^<>A/t/*  V.    yUhr  of  Mai'hl.ilf, 
M  <>.  K.  «I0,  rcvorsint;  Si  6.  B.  18(i. 

(.)  MiShuHf  V.  r..n.»f,.,  IlnmiltoHami 
llufal,,  H.  »:  ('„..  31  0.  U.  IMr.. 

(rf)  AUjriiHdrr  V.  rarvHto  and  Mpi,. 
"n,j  U.  W.  Co.,  33  U.  \\  a  175  ■  4-,  it 
< '.  K.  453. 

(<■)  Vol.    18,   ,..  3ir,,  a  e..||«-tion  „1 


verdielf. 

(/■)  1'.  49,  iHpra. 

(.'/)   P.  50,  nupra. 

tji)  For  n  aiscuMJon  of  the  hugband  * 
I>o«itiou  under  the  «t«mte  law  of  OnUrio 
^-'  lloliniatftl's  "The  Mmrriet  Worucns 
I'ropeHy  Act "' 

(')   K  1«. 

i*)  ".  I T. 

9—2 


Ontario. 


Alliertauid 
Saskatche- 
wan. 


Brit 
r«lambia. 


Kanitoba. 


Kew 
Bnuuwick. 
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of  ^^f'teir^t  1''  ™y  ^  "?^  J°*"*'y  <'*)•  ^°'-  tbe  protection 
h  .»  «1  '^®P*'^**«  property  a  wife  may  sue  her  husband  in  tort  • 
but  otherwise  neither  can  sue  the  other  in  tort  (i).  ' 

shall  ?n  L^.^^^^^'  '•  ,'*^'  P'"°^''*««=  "  1-  A  married  woman 
wm  silver  CUfn^"""""-  ''*'T'"*^  •^  ""''«•■  »«  di^aJ'ilities 
rHitr^I  K  f^n'®  **"*'"«  '^y  ^^^°  "^  her  coverture  or 
otherwise  but  shall  in  respect  of  the  same  have  all  the  rights 
and  l,e  subject  to  all  the  liabilities  of  a/eme  JJ."  '^*'*' 

f«.     L-      VL**"[^  Ordinance  (r)   provides  in  case  of  marriace 
Z^^^  *''  ^"'''*°^  **  *  P»^*^  •'  *^«  j"'^^^  may  de^mT 
R.  S.  B.  C.  1897.  c.  130  (Married  Women's  Property  Act)  s  13 
ZZJt  ""W^'  "^^'  ''^  ^'>«"  ««^'"«t  th«  hSsbind  for  the' 

in  '^V^^™?***"  ^''^  **"'''*"^  ^'^^'e  to  the  extent  of  the  property 
Wt  55    h"'.^T«'  committed  /./,„•.  .,•  a/,.,-  ,nanlZ7/) 
Sect.  32.  Husband  and  wife  may  be  sued  jointly  ('/). 

JL?"in"  l'*^^'!-  -^  '^^""^'^  Women's  Property  Act). 
Sect.  10.  Remedy  m  tortagainst  husband  to  protect  her  separate 

riW6ntrrtrw'"  ^•""  ^-^  *'^  °^'^'-  -^  '-^  ^« '-  - 

sS!"  Ifi"  nlilh^/r '??°,"*^*'«" '°''  »nte-n"Ptial  wrongs. 
ofwVo^Ilytntstnd^"'"^^^^  '"""'^'^  ^' «^°' 

W'  l^«"  ^Vf  ^^^*  »•  78  (Married  Women's  Property  Act). 
sect.  18.  May  sue  husband  m  tort  for  protection  of  seuarate 
property  •  but  otherwise  neither  can  sue  the  otherTn  ^ortT 
Sec  .  14.  Married  woman  liable  for  ante-nuptial  wror.g8(Jl). 

Sect.  10.  Husband  and  wife  may  be  sued  jointly  («*). 


(a)  ».  18. 

{*)  ».  I.">.  Sceeommont  on  thi*  mv- 
tion,  lU Starr :  .Star,-  v.  Sfarr,  2  ().  L.  K 
7ti2  (I'JOI) ;  see  45  i  46  Vict.  c.  75  (Imp.) 
«.  12.  ' 

('•)  CO.  N.  \V.  T.  c.  21.,.  70. 
(rf)rf.  45&4fi  Viet.  c.  7r.(Im|,.).s.l2, 
II.  S.  O.  IHUT,  c.  I(i7,  H.  15. 
(<•)  «.  K.  S.  O.  l»»7,c.  167...  Itt. 


(/)  Cf.  U.  S.  O.  1897.  c.  1«7,  (..  17. 
(?)  <7.  if.  H.  O.  18i»7.  c.  I«i7.  ..  18. 
(A)  U.  ti.  O.  1897,  e.  n;7,  8  15  ;  cf.  45 
ic  48  Viet.  c.  75  (lm|i.),  a.  12. 

(')  ff.  4.1*4fi  Virt.o.  73  (Imp.),  ».  12. 
(*)  Cf.  Iiiipfital  .Acl.g.  13, 
(/)  Cf  Ontario  Act,  g,  17. 
(in)  Cf.  Iniiie-ial  Acf,  s.  15. 


Canadian  Notai. 
L?*i^'  "xV^^',  ""•  "^  <^^*'""«^'  Woman's  Proiierty  Act).  h-t* 

-^■.''^'  **""""  "°°'""   ""'"i""™  ""We  tor  .nte.nupli.1 

Sect.  26.  HuBband  and  wife  may  be  sued  jointly. 
5y  Vict.  c.  5  :— 

/e^r^,^  ''''"'''  "«™-  -*^  -«  -  I-  -ed  in  tort  as  if  a  J^^^d 
Sect  7.  May  sue  her  husband  in  tort  for  protection  of  h«r  ''^^ 
beet.  8.  Wife  hable  for  ante-nuptial  torts. 

and'tife'm^'tLVrl;^^.!?;.*"^-^  -«"««'  -<^  ^-band 

PERSONAL  REPBESENTATIVES  (h) 

?1.500,    It  was  held  that  th  s  part  of  the  verdict  m..M  «..♦. 
sustained  without  o^^rruling  th'e  common  law  o    EnRbnd    hat 

CLUB  SERVANTS  (rf). 

In  ^o«rm«„^  V.  3/aH,7<,/,„  r//,M.)  the  Full  Court  held  "that  K»«it«h. 

Sainl-nif  ♦T"  ^"?'^'^'  ""  ^^«  «^'»''«»'^«  showed  that  the 
plamtiff  had  taken  articles  and  utensils  for  his  own  use  and 

accepted   presents  of  game  and  other  things  from  tradesmen 
of  the"'ci:L'  ''''  ''"'  '"'"  "'""  '''  ordered^good^for  tlleTse 

SCOPE  OF  EMPLOYMENT  if). 
Buuig  so  ni8  supper,  will  not  take  a  case  out  of  the  scope  of 
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(or  iion-iiayment  of  taS  ''''  '"■""  ''^  ""  '=°"«'°r 

the  ™;^;£:;S,,t,,rCi;ToS™°' """ ""' "" "°'  ""■'* 

Impn>ou,,u'nt  In,  Servant. ~ll^,  J '^^,t£T  ^^* 

w'Zm  ?"'"  '^  '^'''-"'-M-ter  liable  (A^ 
Poe'eZ    of  iT'**'''!'  ,"^   ^'''"■'■^-A  servant  wronRfulIy  took 

K  t!^//!"v^  r ^'  /^rf";'?'.'"',  ^':.<^'*«^"'""'  («),  servant  setting  out  fire  • 
of  uefend  Js'  servant"  ^'  ^'  ''  '^"'""''"^  '^"•^"K^^  interference 
liabr'T'thrl'i'  7?''"'  ^^'•'''"(7)— A    master  may  l,e  made 


(«)  //  -«*»//  V.  Mirirtt.  33  N  it  K 
'••>  (I'^y-.; .  2.5  s.  c.  K.  1.50.  ,,„„,„,,: 
tfoiiiK  out  of  his  route  to  .lelivui  pared 

(*;  IS  .X.  C.  R.  .S79. 

W  BS.  C.  K.  .-.31. 

(rf)  ^  W/  V.  Ttvimttt  II.  If.  r„._  2:,  A.  R 
56,  ca^  of  motorinaii  |mshin(^  iicwgU.y 
0ff»treet  .y,,-.     Cf.  Cunningham  v.  r/™<.rf 

r*-*,*  //.  ir.  n..,  31  I'.  ,-.  ,i.  .^r,^^ . 
llum„„.H,i  V.  V.  y.  y/.  ir.  ("„  ,j  ^,„' 
1..  li.  (I!**-)),  WBtchnian  throwiiifc  cimler 
at  boy  on  ^te  at  enwiniiig. 

{/)  Vti  f.  f.  C.  1'.  I, 

(y)  21  A.  li.  31. 

(*)  S)„;r,m,H  V.  7;</-,m/,.  6',  ,»  //   //i, 
<^"..  H4  C.  C.  J{.  4,-.I.  * 


(')    /;«.*•?«.„  V.   .\„i,/,„v/   .\ a /•,>//,•,.« 
(•:.  2  ().  K.  r,2N.     Tho  master  i.  liable 
for    im|H)un.ling    catllc .    .s>«//f„„/     v. 
//"**//-,  K.  T..  7  Will.  n.  :  biff.  Ont 
time  Law.  »I«8. 

(*)  t>r,j,..m  r.  lt„hl,»,  17  O.  R.  187- 
Mil-,,!,;,  V.  C.tij  ,./  Ottawa,  A  ().  R.  334' 
<listin(rui«lic(l. 

(0  .Vrr*f/,.,  V.  r,t,j  of  Taronto,  13 
O.  K.  13!t. 

('»)a!.S.  ( •.!(., ;24:  H.-1.I,  driver  rt- 
■named  gineral  M^^rvaut  of  company  frvm. 
which  he  vmf  U\tt»\. 

(«)  a  p.  ii.  331. 

(«    20  O.  R.  »;s. 

W  ."'  V.  r.  C.  I'.  |<jj. 

(?)  See  p.  7.'>,  n(y«-,/ 

(>■)  Head  V.  J/,-6„,  „^y   3,;  X    B    R 
513  (im),  caw  of  cleari.iK  laud  by  fire.' 
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«e«tf/v,/.-The  doctrine  of  common  employment  not  pertaining 

tl^t".  p'"  •""'  ^.  *PP"^  '°  Supreme  Court  cases  coming 
nom  that  Province  (i).  ** 

t'otition  <"/'W;««n.— A  foreman  or  manager  is  but  a  fellow-  o«**^« 
servant  though  of  a  higher  grade,  and  his  negligence  does  not  °°*^"- 
constitute  constructive  negligence  on  the  part  of  the  employer  {«•) 
,r     ''T''   '.".'""■   <^'<»i'«<^^''i/.  'flatter   in  anuthei-.—Hee  Dieir  v 

Seiiliiinnr  ottrihutahle  to  Employer  owing  to  luta-fernia-.—See 
MnvdonaM  v.  iHck  {e) ;  Mathcivt  v.  Hamilton  Ponder  Co. ( /). 
ijixerr    is  this  defence  applicable,  although  the  seiTant  (to  Britiih 

The  defence  of  "common  employment"  depends  on  the 
«luestion  as  to  who  has  the  control  of  the  negligent  and  the 
injured  persons.  Where  the  defendants  hud  the  control  of  both 
the  defence  is  applicable  (/*). 

A  track  master  of  a  railway  company  was  held  a  fellow-servant  New 
of  one  of  crew  of  ballasting  train  (0.  - 


Bnuuwiek. 


DANGER     KNOWN    TO    MASTER; 
SERVANT  {k). 


UNKNOWN     TO 


Ihe  knowledge  by  the  servant  of  defects  in  pKvnt  is  not  nt.t.w« 
necessarily  equivalent  to  Ins  having  a  full  appreciation  of  the  ^"• 
risk  run.  To  disentitle  the  workman  to  recover  there  must  be 
the  concurrence  of  the  two  ;  there  must  be  not  only  the  know- 
ledge of  the  danger,  but  a  thorough  comprehension  or  apprecia- 
tion of  the  risk ;  if  with  this  knowledge  and  appreciation  he 
voluntarily  encounters  the  risk,  then  his  action  fails  "  (/) 

Dntij  to  nam  Infant.— \n  infant  of  ten  who  wilfully  mis- 
represented his  age  as  fourteen  was  not  properly  warned  as  to 
the  dangerous  nature  of  certain  machines,  and  'got  hurt  while 


('»)  I'.  8(;,  «w///v/. 

(A)  n,'  Qne.i!  V.  Fdiou,  3-1  S.  C.  R. 
4M2  ;  The  (^Hreii  v.  (iivnifr,  30  M.  C.  U. 
42  ;  A»be*tiM  umiI  Anberflr  (l(.  v.  I>tiruml 
30  S.  I'.  IL  -iK,. 

{<■)  Itudd  V.  JleU,  l;t  O.  H.  47  (1HS7), 
^<  ••  lioyd,  C.  :  cf.  Fnirufiither  v.  Ouv» 
S,>vnd  StoHf  ^Hiirr,-  ('„.,  M  O.  B.  604, 
director  ftcting  a»  furemnn. 

{J}  4S  L"  C.  li  lor,  reeve  of  mm  ,ci- 
|«lity  Working  at  day  wages  for  con- 
tractor. 

(<•)  34  f.  C.  1!.  <ii3. 


(/)  14  A.  R.  2(50. 

(j/)  ^ec  //dmUhij  v.  /.<•  Jtiil,  i»  B.  C.  B. 
t>r,\,prr  lrviii({.  J. ;  :<4  S.  C.  It.  244  (l<H)3)i 
/x-f  Taw.lRit.iiu.  (.'..J. 

(.4)  llii>liti,j»  V.  />.  U„i,  lo  I».  t'.  R. 
'J(1'J03):  34  S.  ('.It.  177. 

(')  JMiy  V.  C'<tmtdi,iH  I'acijii-  Jlu.  O, 
3«  K.  B.  R.  ?2»  (ltl03). 

(*)  P.  Vl.an^ra. 

(/)  Boyd,  C,  in  J/„;^kt  v.  Uorhmem 
uHd  Ward  ManHfactiiiiHij  Co.,  24  O.  H 
•ii8  (18y4). 


Brltidi 
Colombia. 


160  (The  Workmen-8  Compensation  for 


"^*'  Cwadian  MotM. 

Ontario.        using  a  short  out  past  the  machines.     "This  dutv  to  w«m  • 
ttn'rell^'I^f^r'''^--'  -  very  clearl/lL't.;^  TnZ'oTe 

tha^uTaf  ;:t[lirLtr  "  °^^*"°"  '"^^^  ^-«-- 

the  latter,  and  which  is  of  a  SnJ)^      ^'■}'  •"  "">«nown  to 
en.p.o,men,  withX'!  ^rL^ J tm^tSl^S,  ^ ^ i"^- f!^ 

LEGISLATION  (EMPLOYERS'  LIABILITY  OR  WORK- 
MEN'S COMPENSATION). 
Ontario.  R.  8.  0.   1897, 

Injuries  Act). 

Acf  le'iJS).  "  "  '■"■'  ^'"■'"""■'•»  Comp,n„tio„  tor  Injurie, 
am"„w;.  "''■  "•  ^^  '^'"  0""™  P'Cori.,  Act,,  .„d 
«."ndm?„r''  "•  '='  <■"■"  """"O  S'.OP'  R«g»>..io„  AC).  .„d 

R  S  n  12?I'  "•  55  ITl'nMhing  Machines). 
K  S  n  iS'  "•  oS"  ff*"™J'  Amdmu  Act). 

Alberta  and       Ord.  N.  W.  T.  1900 
Saskatche.     Ordinance). 

employee  of  mcli  emn[ov«rX,       .   ?   "'""  ""■  ''''»"'  »'  »>i 

employment  with  the  iniiii-«,l  nSi        ^"S'*ee<'  m   a  common 
meE.  f„  the  »„t?.7n2  ."crdft""'  "'•  '""'"'='  ""  '«'™- 

See  also  C.  0.  N,  W   T    IfiQS  o    ir  ,n    i  ,,- 
Ordinance),  and  amendments      '  ^^"*''  "'"««  Begulation 

Jir?'  ^V?;  ^**^^'  *'•  ^^  <Emplovers'  Liability  Act) 
?  FhI'  vrV-  "•  Ji  ^Workmen's  Compensat  in  Act  i902) 
fi      T"  \y-^'  l^  (D««e«Hed  Workmen's  Waces  Act  1 2»*';^ 
See  also  R.  S.  B.  C  18«»7   i>   l«fa  /r'lw-  *'..''  !""»). 
and  amendments  '      ^  ^^°'*'  ^"^««  liegulation  Act), 
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British 
Colombia. 


(«)  /Vr  ti«rn,w.  J.A.,  in  .V,/«,«,A  y, 
f,,-,^hrmk   Ji^  ('„.,   10  O.    h    H     '>2ii 

Vi^r,*.,    V.    *iM0,rrf.    22   O.    l;.    i;j6  ■ 
».rary  v.  AVrf*,  32  I'    ('.  H.  212. 


"•.27  A.  R.  I.V.,  HiiriiinK  when  steel, 
not  iron,  to  Jm-  cut  with  nhean.. 

('•)  ^V»/t  V.  /^  A„,,  10  I),  r.  It  (W 
(1903)./*.rHant*r.  C'.J. 


w 


Canadian  Notes. 

Infurie'sl'ct)!'^'  '•   "'  ^'^'^  ^^^^•"^"'^  Cou.pe„«tion  for 

Inj^mtAct?;  ^^^'"'  ^^^  (The  Workmen'H  Compensation  for 
Governor  ^n'^  ^  <The  General  Mining  Act).  «.  128.  Lieutenant- 
5  Edw.  ML  c.  7  (The  New  Brunswick  Factories  Act,  1906). 
R.  8.  N.  8.  HMX),  c.  179  (The  Employers'  Liability  Act) 
Bee  also  c.  19  (Coal  Mines  lleKulation  Act)  ^ 

See  also  c.  20  (Metalliferous  Mines  Regulation  Act). 
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Manitoba. 


ITew 
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KoTa 
Scotia. 


DAMAGES  RECOVERABLE  UNDER  EMPLOYERS- 
LIABILITY  ACTS  (a). 

General.-"  Under  the  English  and  some  of  the  Colonial  Acts 
tl^TT""  *°'°""*  *'"^''  «=*"  ^  "*''^<^«d  '«  a  variable  quantity 
n!ELnm  Tv,"  V**  *"'"'"?  '=*P"'-''^>'  "^  ^^"^  supposed  injured 
Si  1  Si?"  ^  5'  American  Acts  simply  declare  that  the  damages 
sHall  not  exceed  a  certain  sura.  •"»«oo 

!i'''^,'?'-*^'3f.°'  *^®*®  ^^'^  methods  is  adopted  in  the  Ontario 
and  Bntish  C^olumbia  AcIh.  the  servant  havin«  the  priv  C"  f 
recovering  either  a  fixed  «,nn  or  one  computed  on  tSe  bZ  o 
eammgs    whichever  may  l>e  the  larger.     The  precise  amount 
recoverable  within  the  limit  thus  fixed  is  determined  (except  ?n 

the  Acts  respecting  deductions)  wilh  reference  to  the  princiules 

able  IB  not  restricted  to  the  sum  fixed  by  that  Act  ((/) 
oee  also  Magtm  v.  liartnim  (e). 

^    The   fact  of  the  employer   l>eing  protected   by  a  policv  of  Albert*  an.i 


(a)  p.  9«.  *^pra. 

(h)  ("itinjf  JiilinMoitf  V.  StittiiH,  I  T.  R. 
493;  HuniH  v.  Drtmun.  i  Kxch.  I(!7. 

(*•)  Article  in  ."S  ('.  L.  J.,  pp.  313.  sj \ 
(1!K)3). 

(rf)  O-CiMHorv.  /f,imilto4  Mridfff  Co., 
25  Ont.  R.  !2  '!>^'»4» 


(<•)  IN  I).  R.  1,  where  no  czpecution 
of  benefit  by  father  from  lift-  of  child. 

(/)  iiarif*  V.  CiiHadiiiH  Anifrimn  Okil 
<nid  (hke  r,..,  I  Went  L.  K.  85  (ItfOT))  ;  cf. 
Farmer  v.  lii-and  Ti-Hitk  II.  If.  (u  21 
O.  K.  2»». 


m 


OBtarlo. 
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DEFECT  IN  PLANT 

the  work,  to  selMt  nronL^IL  J  r  "^  •"'perii.tend  and  direc 
provide  them  with'  afeim^teSS  '''T""  ^  '^^  "«•  ""^  t. 
work,  and  having  doneXhe  han  don«  ^n*i'T^!'"'^J°'  ^^' 
do,  and  for   the   neX«n^«   «f  ®  '"  *''**  ''^  '«  'wund  tc 

anH«erobIe"(«)     "*«''«*°"*   °'  »*"«««   «o  -elected  he  is  nol 

i«  ;o^«r;ie\1rdtat^^^^^^  f  •««;•-  «'  *»•«  employer 

of  order  will  cause  danT.  to  hf-  "'  »"«c»«"'ery  which  if  out 

condition  thauKreSyLnaat  rSr"  ".  ^'^^*"^  '»  «'"=»•  » 
unneceHHnrv  dan^r 'E^^^^ 

of  degree  i^n  each  ase  ^5  it^LTLoTr'^'''''  ''  «"« 
machinery,  its  liability  to  LV^,?.  #^^  *''®  "*'"■•«  »'  ^he 
incurred  H;  the  employee  ,f  h«  in  "  ff  7^^''  *"^  "'«  'J*"*?" 
a  condition  to  be  "il!;?^  used '•  ("  "^  ""^  '*  ^■*'«»  "«* '» 

this  immunity  ii^c.mi;zzi.:s::T:^r''''T 

whom  he  hag  entrusted  the  duty  of  proviSiuoLi-  ^  ♦**"""   ** 
a.cU.comm-rt^^ 

a  5Snrrn'r'ftL';r4\^^^^^^  ^^  inherent  defect- 
"?achine  (.j:  JJut  where"?  gZftl  calleS  fof  lln";  ""!."'  '**" 
visions  of  the  Factories  Act  the  failure  to  fnrnLh''''*  -^^  ^'°' 
evidence  of  negligence  (/)  "  '""^""^  °"«  "  ^'^''  •« 

appliedtranll?  ptV^err  oHr"*  '^^"^^ ''^  ^-? 
collocation  (/,).  P"n>o8e(</),    or    from    Us    position    and 


(")  /Vr  MfrwJith,  C.I.,  in  &.*«v.,A  v. 
.Vi<l„g„H   CfHlnil  U.    n.    (i,.,  »    Out 
I-.  IJ.  at  p.  ui  (iwj.-.).  citing  WiiMm  v. 
■V'-ri-ij,  L.  a.  1  sc,  ,»,,,,.  332. 

(*)  il'ol.,  citing  .V   r    W'  V.  PkitliuM 
(!«-«).  24  W.  n.  f,v  ■    Hee  y/W*   v. 

guuliing  .l/»,y,/,y  V.  Phillip,,  ,K,,ra. 

(<•)  Workmeii'i.  C'omi»eii»atiou  for  In- 
juria. Act,  K.  H.  o.  I«y7,  e.  160. 

(<0  /*(>/.;  gee  CaitadiciH  Coloured 
CottoH  Mill,  <1<.  V.  Talb,^,  27  H.  U.  «. 
19H,  negligence  of  loom-fixer. 

(0  Hamilton  v.  aroftbtik,  18  A.  B. 
437,  lack  of  guaij  to  naw  ;  but  »eecom- 
raent  of  Lister,  J.A..   tu   this  ewe  iu 


IIV/««  r.  Oh^h  Smml  C»rrtnt  (h    -7 
A.  a.  328  (1!KK(). 

C^)  Thorn pitttK  V.  Wriijhl,  23  O.  B.  127  • 
cf.  OYi,«,„^  V.  Ilaniito^  Bridge  i'u.,%i 
S.  f.  B.  3<JH,  gu,r,|  to  n  drill  ;  F.huI  y 
.V,»ru.»j,he>l,  20  O.  B.  2»,  plaintiff  going 
for  drink  and  falling  ia  unguanled  bole" 
Jlodger,  ».  Hamilton  Cotton  ri».,  23 
O.  B.  425,  unguanleU  cogs;  />«„„  y. 
(.-tario  lUtoH  MilU  Co.,  14  0.  B.  119 
unguartlul  vat*.  ' 

(g)  MiUtn  V.  Ou-en  Sonnd  I'urflamd 
Cement  Co.,  27  A.  B.  32X. 

(/.)  M,C\okert,j  y.  dale  Atannfactur- 
tx9  Ci>.,  VJ  A.  H.  117. 
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//^ir7'''V.^    M-'"'';'''''^  ^"'^--^    ^''"^"'^   V-   ^'•'•"'"/   Trunk 
It.n  .  (  o.  («)  ;    J  Minngton  v.  ihand  Trunk  H.  ]]'.  Co.  ib) 

hvuhHve  ot  Ih/.ct.-Hm    JUark    v.    Ontario     WhJ  Co   (,)  ■ 
n,/,.v  0„Mr,./^,//;„,3/.7/.  C.M,,);  Plant  v.  < ill  Trunk 
li.     ».'•/"•(;)      ta»iarfw/i    6'o/««m/     Cotton     M,IU     C,     v 
KerrmU);  DiulfinoH-  v.  (/mw*/  Trunk  U.   »'.  Co,  (,/)  •    iri7#«« 
V    lioultn(h)-    lirnnrll    v.    CV,„,„/.„„     /.„,,v,v    }.       ''/./^r! 
^«r,«.rv.O',„m/7V««/./^  »'.  Co.  (A)  ;  //^/../..A  v.  f  V..,««„  i/)!^ ' 
"A  master  perforrna  his  duty  when  he  furninheH  machinery  of 
ordinary  and  reunonable  nafety.  and  reasonable  Hafety  means  iafe 
aceordmR  to  the  usaKen,  habits,  and  ordinary  risks  of  ffi^sinSl 
tmployers  are  hable  for  the  consequence,  iot  of  .langer    bSroi 
nefthgence  ;  no  jury  can  be  permitted  to  say  that  the  usual  and 
ordmary  way  commonly  adopted  by  those  i.f  the  same  Cs  Zh 
is  a  neghgent  way  for  which  liability  shall  be  imi^sed  "  (m) 
See  JtritUh  Culumhia  Milla  Co.  \.  Scott  (u). 

nrSl"!!''*  "'"■'?  ''?"  'Jangerous  and  the  defendants  failed  to 
provide  proper  plant  and  a  reasonably  safe  place  for  the  work 
the  plaintiff  was  held  entitled  to  recover  (o) 

A  master  not  i)ersonally  superintending  the  reiiair  of  his  mill 
to  supply  them  with  adecpiate  materials  for  the  purpose  (p). 

DEFECT    IN    "WAYS." 
See    U,a,lford   v.    McClar,,   Manufacturing  Co  (q)  ;  Stri,!,-  v 
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(a)  2.'.  .\.  K.  407.  no  defeiite  tlmt  noii. 
'ilMfrvaiicc  iif  iluty  tlue  to  negliijence  of 
fellow-»orvaiit, 

(4)  2(4  .s.  f.  K  184  (IM91t),  A.  C,  270, 
•  'miwtioii  to  pack  raiUiiy  (nijfs. 

('•)  1»0.  K.  .178.  U.liM.lffictivc. 

(</)  1!H).  H.  "HI,  too  loiiK  a  lK>U. 

{<■)  27  r.  r.  K.  7n,  brake  .l.;f..tiivc 
through  ne«liv'eiiocof  brakuaman  ;(eom- 
lUOD  law). 

(/)  2U  S.  V.  U.  478,  there  miut  U- 
evi«lfuee  that  the  accident  cauaol  by 
the  neftligviicc  charged. 

(if)  mo.  K.  IUl,mere(x>njecture. 

(A)  2B  A.  K.  1S4,  infcrenceii  that  may 
l>e  drawn. 

(0  i:.  6.  U.  a75,  bur»t  boUer. 

(i)  21  ().  it.  2tM>,  brakesman  killed  by 
projecting  lumber  :  of.  TuruntoH.  H".  Co. 
y.JtoHil,  24  8.  C.  K.  7ir.,  buflera  of 
oiffereiit  heighu  held  no  protection. 

(<;  ::i  A,  li.  O'M,  utiuiiMibiiiiy  of  cx- 


l)ert  testimony  an  to  cau-ne  of  aifident. 

(.w)  PattoH  V.  Alhriin  Jtnilirug  iimH 
(mI  f'i>.,  2  Terr.  L.  It.  43S  (IH!»7), 
Mcduire,  .1.,  citing  7i/<r»  v.  Jlradford 
}i.  <•  A'.  //.  Co.,  |.H(!  I'B.  tllH  (ISIHI). 

{«)  24  S.  C.  11.  702,  uncovt-nil  cn^  in 
a  mill  :  cf.  tUukfr  v.  WrllinytoM  (',mi,Ty 
Co..  I.t,l.,  'J  II.  C.  K.  2B5,  Uck  of  iitatu. 
tory  man  boles. 

(«)  W<>»T  V.  DomihloH  IroH  and  Strrl 
Co.,  H7  X.  S.  K.  1M3  (iy04),  /»;■  Towiw- 
hend,  J. 

(/>)  JJaird  V.  />««»,  »;»  N.  H.  II.  IRii 
(ISUS). 

(?)  24  8.  C.  K.  2fll,  falling  into  hoUt 
hole. 

(r)  26  O.  B.  270,  public  street  not  a 
"  way." 

(*)  27  A.  K.  480,  when  a  gangway  is 
not  a  "  way." 

(0  -M  A.  K.  462,  when  a  plank  U  a 
"way." 


Alberta  and 

Saakatche- 

wan. 


British 
Colombia. 
Horn 
Scotia. 

New 

Brnnfwiok. 


Ontario. 


^'•1 


MICROCOPY   RESOIUTION   TEST   CHART 

lANSI  and  ISO  TEST  CHART  No.  2) 


^  r^jPPLIEDjyHGE^_ 

S^  '653    E05l    Mom    Street 

—■=  f,°?r,"'r.;  "•"    ''O"         '•609        USA 

■S^  ("6)   »82-  0300  -  Pf,on» 

^^  (716)    288-  5989  -  Fo. 
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NOTICE  OF  DEFECT  TO  MASTEIl 

inji'iies  jie  uuibt  take  the  coii.sequences  of  hi.s  own  neglect"  („) 
NEGLIGENCE    OF   SUPERINTENDENT 


{</)  Jlomiitiiii, Iron, mil Steet  Co  v  Dmi 
34  S.  C.  It.  887  (ly04)./«.,-  Sir  K.  Tasche- 
i-eau,  C..J..  revL'isinjf  He,  X.  s.  K.  113  ;  of. 
r,;im,ni  v.  Uti.lolph,  22  A.  I{.  2.-.0  •  j>»/^ 
y._mw,tf,TA  O.  ]|.  ,;|y;  7/,,„  ^  ,..„„^ 
1"  A.  l!.2!l,  kiiowldgeof  .laiifr^T  ;  //,„/,/ 

v.y/.//,i:i0.1{.47;.,/,7/,vv.7W,  lu 
0.  U.  4 lit. 

(*)    Wi-lKfer  V.  /'iV^y.  21  S.  C'.  U.  .ISO. 

('■)  Coj  V.  ILimil'oH  S'lr,-,-  PiJ.  fo  ' 
14  O.  ]{.  .SdO  (1W7),  y;<.,.  |!„v,I,  v"- 
of.  .!/«,/,/,.«  V.  Hamilton  Inm  'Foryhig 
'•>..  18  O.  1{.  r,.-,,  plaintiff  ubevins  from 
tear  of  liismissal. 


('/)  Choate  v.  Oiitorio  lloVuiq  Mill 
(■<•..  .n  A.  It.  1.-,.-,  ;  of.  Jirit;,h  Columhla 
MiIU  Co.  V.  Srvtt,  24  S.  C.  It    7(12 

('■)ai'  O.  K.  8:27  A.lt..;,-,7/„egli. 
5rc.1t  replaoiiig  of  stay  bv  forciiaii. 

(/)  t<ee  &•„/•/,/«,/  V.  City  of  Toronto, 

2.^A  K.2;iS;27().lt.U4;cf.r«,.W,«« 
V.  Uotiert  Simpmn  Co.,  32  O.  It.  328 
elevator  man  not  a  sui)orinten(lent,'b.,t 

a  fellow-servant. 

0/)  Morgan  v.  Itritixh    Yulton  Co     I 

West  L.  lt.2y,-,  (19,.,-,).  ,„,  „„„(^,.^  ^.  J 

case  of  bui-stiug  uf  capsta.!. 


■-^■3e_r««»= 


•^'•^■^■'Vafe;' 


Canadian  Notes. 
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place  iuiil  ii  wnrkmun  was  killed  \)\  an  explosion,  held  due  to  Nova 
the  nefflif^enee  of  a  fellow-workman  (a).  Scotia. 

BOUND   TO   CONFORM  (/<). 

See  FfniiinDii  v.  Gait  I'uliUc  Sctuuil  Board  {<■) ;  also  article  in   Ontario. 
Canada  Law  .Journal  {d). 

"  Where  the  plaintiti"  conformed    to  an  order  of  his  superin-  British 
tendent   and    suflered  from   a   cave    in   a  mine,   resulting   frmn  Columbia. 
circumstances  of  which  he  was  not  aware,  hut  the  superintendent 
was  aware,  the  defendants  were  held  liahle  "  ('). 

Where  the  plaintifi',  at  the  I'etjuest  of  a  gate  man  to  whose  Nova 
orders  he  was  not  l)oundto  conform,  did  something  not  part  of  his  Scotia, 
dutyand  was  hurt,  he  was  held  guilty  of  contrihutory  negligence  ( ,'). 

Where  plaintiff'  was  aware  of  the  dangerous  circumstances  of  the 
work,  hut  felt  ohliged  to  do  it  under  the  peril  of  dismissal  if  he 
disoheyed,  he  was  held  not  guilty  of  contrihutory  negligence  (//). 


NEGLIGENCE  OF  PERSON   IX  CHARGE  OR  CONTROL. 

See  Snell  v.  ToronUi  11.  W.  Co.  {It). 


Ontario. 


"IN   OBEDIENCE    TO   THE    RULES"  (0. 

Gemral. — See  article  in  39  Canada  Law  Journal,  G  (1903). 

Where  the  plant  was  in  good  shape,  and  the  deceased  was  on  Nova 
the  "  haulage  way  "   cotitrarij  to  ordiTs,  it  was  held  a  case  of  Scotia, 
contrihutory  negligence  (A). 


NOTICE   OF   INJURY  OR  ACTION  (/). 

See    Cava)'     It   v.   Park  (iii)  ;   Mason   v.   Bertram  (it);  Cov  v.  Oatario. 
Ilatiiiltoii  Seiri'r  Pipe  Co.  (o)  ;   also  article   in  39  Canaua  Law 
Journal,  129  (1903). 


((()  (fiii/it  V.  Anidiii  CmiI  Co.,  31!I 
(llNil),  case  oil  Mines  Regulation  Act, 
1!.  S.  X.  S.  c.  8,  s.  25. 

(//)  P.  ya,  xiiin-ii. 

((•)  27  A.  K.  480,  the  Ubourer  is  not 
bound  to  conform  to  the  orcleis  of  the 
mason  for  whom  he  is  carrying  mortar. 

(//)  ait  C.  L.J.  G  (VMVA). 

(f)  (iitnn  V.  Le  Itol.  10  15.  C.  K.  .".9 
(iyo3)  ;  see  juilgiueut  of  Drake,  J.,  at  p. 
ti3. 

(/")  .Miir/i/n'rudii  V.  MacLaclihiii,  3(5 
X.  S.  R.  43.-,  (1".H  14 ).;)(■/■  Ritchie,  .1. 

(//)  Vliier  V.  iJomiiiion  Iron  and  Sffcl 


Co.,  37  X.  S.  IX.  183  (iy04).  jn-r  Town- 
.shend,  .1. 

(/()  27  A.  R.  IT)!,  motor  man. 

(0  P.  !I3,  tupi-ii. 

(/■)  Ilmcie  \.  Dominion,  Coal  Co.,  37 
X.  S.  R.  Ill  (l!t04). 

(/)  r.  '.t.j,  .-tiiprn. 

(«()  23  A.  R.  71o,  how  detect  in  notice 
to  be  [ileatled.  followed  in  II'(7a(i/(  v. 
OifPii  Sound  Portland  Cement  Co.,  27 
A.  R.  328. 

(h)  IK  O.  R.  1,  what  signature  renuireil. 

{o)  14  O.  R.  300,  sufficiency  of 
lawyer's  letter. 


11 '2n 

British 
Columbia. 
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Want  of  notice;  inal.ility  t..  transact  l.nsiness  an  ..cuse  ,.). 

TriAL  Pl^VCTICE   IN  CASES  UXDEll  EMPLOYERS' 
LIABILITY  ACT  (A).  ^^^^^^^'''^ 

•■-Hi  Eritisi.  CAunhhi^    '       ,    ,  '"'""•''?'  '^^-"I'l-.v^'''-    Ontario 
M.ch  scnant'£;;';i;iJ':;L:,;S:7;'/i--'  I--ions  ..Hevin, 

IXCEI'EXDEXT  CONTEACTOE  Ih). 

i.mi  .'•■^■'eonScr"n"::;n.n.i:s'r^;?:;.;r  r  "-'^  'r:^-' 

.nj|mo,,s  to  anotlier,  l.e  alone  i;  Z^i^^^      "'    " -"^""^ 

th,U  the  true  cwS-io  V  '"'^,^7 ^^^1  ''^-  ^^'?-'  J"^" 
poM-er  of  control  "  in  respect  to  mvH  in.  .^^'^  "''''''''  '''"*  ^'''' 
in  the  proper  doin.  of  tlfe  woi;-'  ^        ^  ""'  "eces.sarily  involved 

WOEK  DONE   AT  PERIL   OP  OWNER  (,„) 


!•    li.  (■ 


(«)  lerer  v.    MrArfhu 

nr. 

('•)  -':^A.I{.2;«{l8i.(;).onusof,,i„of. 
{'/)  -'1  O.  R.  2!l!»  (1K!.1). 

.    W  :;■-.  O.  K.  22:),  general  ver.lict  bv 
jury. 

(vfh   ^'"'  ^''  *^'  °"  '**'*"■  '■•  '""'  '•  ^' 

(.9)  ^i'ilHaiiix  V.  Jiaiiliiin,  "»)  SCI! 
••'4^  (I81»y),  affirming  8(.  X.  s  K  -;48' 
lu  this  case  the  jury  foun.l  there  was  no 
neghgenee.  This  i»  an  instance  of  the 
characteristic  vagueness  of  evidence  in 
negligence  cases,  and  is  mentioned  by 
Owynne,  J.,  in  his  dissentient  judgment 


as  -'a  painful  instance  of  tho  miscarriage 
';f  justice"  ;  cf.  .■<t..M,„  (;„.  L„,M  r„\- 

CO  P.  Un,»,q,ra. 

(///')  See  the  very  exhaustive  i.so.pa.re 
monograph    on    the   'Liability   „f   nn 
Kniployer   for   the  Torts  of   an    Inde- 
pemlcnt  Contractor":  40  C    L    I    i,,, 
:^I^U^,  and   4.    C.   L.  ,J.  \m;^,  H;, 

(']4U.r.(:M..44.j(i«.-,):cf.Z.«„„. 
V.  Jfan-im,,  7  \J.  c.  C.  p.  4.„i  /ks,-,^) 
contractor  held  personallv  resmnsible  " 

V')  V.  102,  tiipi-a. 

(0  2t;  A.  K.  2(;,-,  (18II1I). 

('«)  P.  \m,  nrjira. 
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cimsed  by  fire  wl.ich  spread  to  a-ljoiniiiK  la.i.l  from  tl.e  tiinher 
nr  l.n.slnvood  which  a  contractor  mmh  hurnin-  on  its  right  of 
\vay{rt).  Ihe  clearnifr  „f  la,„l  l,y  }i,e  is  roco^niised  hnuler 
certain  precautions)  in  tlie  Act  to  preserve  the  forests  fioni 
UeHtruction  l)y  hre  (/;). 

Mithdvawal  of  SHi>,,orL~\Y\m-e  o^yiu•^  to  the  neslisence  of 
he  contractor  tlia  neighbour's  wall  fell  the  employer  was  held 
liable  ;  tor  the  damage  arose,  not  in  a  matter  collateral  to,  but 
in  the  perforimmce  of  the  very  act  coatracled  for  (-•) 
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WORK   AVHICII   EMPLOVKIJ   rXDEH   STATUTORY 
DUTY  TO  EXECUTE  (rf). 

an,eral.—ln  Halijax  v.  Lordly  (.■)  the  Court  recognised  the 
principle  that  "  where  a  particular  duty  is  imposed  upon  any 
person  as  incidental  to  the  doing  of  any  work  which  he  by 
statute  IS  authorised  to  do,  such  person  cannot,  by  emploving  a 
contractor  to  do  the  work  authorised,  evade  responsibility  to  a 
person  injured  by  the  non-fuUilment  of  the  incidental  duty 
imposed."  ■^ 


WHERE   WORK   PER  SE  UNLAWFUL  (/). 

Ge/ierai.— Where  an  erection  was  made  contrary  to  a  municipal 
by-law,  the  Supreme  Court  of  Canada,  pa-  Ritchie,  C.J.,  said : 
'Ihe  owne  for  whom  and  at  whose  instance  the  work  was 
done,  the  owner's  agent  who  superintended  and  directed  and 
paid  for  the  work  .  .  .  together  with  the  parties  ..ho  were 
employed  to  do  the  work,  are  equally  responsible  "  (7). 

Effect  <>f  Litevfrrence  by  Employer's  Eu!)in,er.—See  Murpii,/  v.  Ontario. 
City  of  Ottawa  {h).  ■ 


ill)  WimJ/iillv.  Omit  W,'<feniJ{.  Co., 
+  V.  C.  C.  P.  44!)  (IH.V.).     Cf.  Carroll  v. 
Ciir/mriition  of  Pli/mj/toit,  '.I  U.  V.  V.  P. 
;i4.",  clearing  road  allowance  by  fire,  not 
liable  ;  Johiiston  v.  I[a»tie,  3U  U.  C.  I{. 
2H2,   clearing  farm    by  fire,  employer 
liable  under  circumstances  ;  (fiUxoH  v 
\orth  Grey  li.  W.  Co.,Ai\].  C.  R.  12H  ; 
H4  U.  C.  U.  47."i,  clearing  railway  right 
of  way,  contractor  (not  railway)  liable 
under  circumstances, 
(ft)  R.  S.  O.  181)7,  c.  2(i7.  ss.  4,  T,. 
((•)    M'/iri-l/ioiiifl  V.  Diirr/i ,  2H  U.  C.  C.  P. 
■M'J  (1877)  ;    Hower  v.   Peate,  L.   R.  1 


Q.  H.  H21  ;  and  Jlii  Icr  v.  Hunter,  7  H.  .V 
N.  K2(i,  comnicntei  on. 
('/)  P.  108. 

(c)  20  S.  0.  U.  .■,(!.-,   (1S!)2),  case  of 
electric  lifrht  going  out  and  injury  by 
collision  with  hydrant. 
(/)  P.  lOi),  „,ipra. 

(g)  ff'iilker  v.  MeMillan,  t;  ,S.  C.  R. 
at  p.  2fir,  (1K82)  ;  followed  Re  dpearn, 
11  S.  •'.  R.  IIH. 

(Ii)  IS  0.  R.  3-14  (1887).  distinguisheil 
Fenjniion  v.  llobliii,  17  O.K.  1()7  ;  see 
also  GiUsoii  V.  \orth  Greij  R.  W.  Co.. 
:«  U.  C.  R.  128  ;  34  U.  C.  R.  47.', 
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Hcnu'iUi  (it  Kiuphijier  miaiiitst  Cinihwtin: — See  McCann  v.  Citi/ 
lit'  'J'liniiiti)  (a). 

Srh'ctiiiii  of  Compi'ti'ut  Srn-aiit. — A  niawter  may,  at  common 
law,  delegate  to  a  competent  person  llie  duty  of  selecting  fellow- 
workmen  or  servants  (//), 

((/)  -js  0.  It.  I1.-.1I.  ir.  Co..  ■>:,  r.  r.  u.  .iir.  iiiieLMtion  timr 

(h)   WiLwii  V.   Ihiiiir.  :\»  r.  ('.  C.  1'.       ilifiiidiiiils     iu}.'lif,'tiilly    tiii|il(i_vcil    au 
.M-' :  I'f.   Ih'i-i'iiU   V.    (iniiiil    'I'nink    It.       iiRMiiiiinlt'iit  iitTsori  fnf  >\viti'liiiiiiii. 


li    I 


li    i 


CHAPTER  III. 


FELONIOUS   TORTS. 


Stay  of  Civil  Action  , 


I'AGK 

.     ll;{ 


PAGE 

Matuto  of  Limitations lli; 


Out.v  to 

|>lMM'cl|tL' 

felon  li(?fore 

!ii-ingiuic 

action. 


Tort  oni'o 

Mlpl'OSOd  to 
be  inei'.'eil 


Where  an  act  is  at  once  a  tort  and  a  felony  or  misdemeanour, 
it  is  not  proper  that  the  injured  party  should  he  allowed  .0  pursue 
his  own  private  remedy  in  preference  to  furthering  the  ends  of 
public  justice.     He  has  lirst  to  do  his  duty  by  prosecuting  the 
felon,  iind  it  is  only  after  this  has  been  done  that  he  can  obtain 
compensation  in  an  action  of  tort.     It  was  at  one  time  supposed 
that  there  could  not  be  a  double  proceeding  in  respect  of  the 
same   act.     The  felony,  it  was   said,   "  drowns   the  particular 
offence  and  private  wrong  "  (a).     This  doctrine  of  the  merger  of  „^  ,„,.,„^. 
the  tort  in  the  felony  prevailed   for   a   considerable  time,  and  '"  f«l'>ny 
was  apparently  accepted  both  by  Lord  Eldon  (l>)  and  Mr.  Justice 
Buller(().     However,  in  a  very  early  case  it  was  held  that  after 
a  successful  prosecution  for  felony  an  action  of  trespass  might 
be  brought  in  respect  of  the  same  wrong  (^0,  and  the  rule  now 
is  that  the  private  remedy  is  not  merged,  but  is  only  suspended  iiemedy 
until  the  injured  pprty  has  performed  his  public  duty ;  the  sole  ""''  '"''' 
object  of  the  law  being  to  guard  against  the  stifling  of  prosecu- 
tions (e).     In  the  case  of  Ex  parte  Ball  (J),  the  majority  of  the 
Court  of  Appeal  hinted  some  doubt  as  to  this  rule,  but  with 
this  excei)tion  the  genera!  current  of  modern  authority  is  uniform. 
The  difficulty  arises  as  to  the  manner  in  which  the  rule  is  to 
be  enforced.     It  is  clear  that  where  a  plaintiff  is  able  to  make 
out  a  case  without  necessarily  proving  or  alleging  a  felony,  it  is 

(")  IliUfli""  ^-  Itiifi-lii'i:  (ICOfi)  Velv.  Styles,  34ti. 

^•*-  C*")  >V,)«r  V.  M.irsh,  (I8l'7)  t;  I!.  A:  C. 

('0  Cox   V.    I>„xt„u,   (IHIO)   17    Vo.-.  -Ml;  .1/,;™// v.  A>rt/,«.y,  (I,HH:l-4)  1  King. 

'^^•*-  N.  <-'.  I'.IH;    IIV//X  V.  'Ahnih.niiy.  (1872) 

(-■)  Master  v    Milhr,  (I7'..l-S)  4  T.  U.  L.  U.  7  Q.  B.  .-,:,(  ;  Aiiphby  v.  FmMin. 

!'•  •^•*2.  (l.sKii)  17  Q.  H.  D.  '.IH. 

(d)  Dawkes     v.      Corenehjh,     (1652)  (/)  (18711)  10  Ch.  D.  tifi",  C.  A. 

C.T.  10 


i-ii^lM.'ndetl. 


How  iliity  to 

pTosecute 

enforced. 
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FKLONiors  Tonrs. 


ivfdi,i:iiit  not  open  to  the  (lefeiidunt  to  try  and  bhicken  liim  own  character 
ujMiis'owii^  ''.V  coiiteii'ling  tliat  his  act  was  in  truth  felonioua.  Xfina 
fel.mv.  alliiiunx  tiirpUiidhii'm  mhini  rnt  niKllniihm  (a).     This  maxim,  liow- 

ever,  does  not  apply  where  iJie  plaintitJ's  own  case  discloses 
the  felony  (//).  Where  it  does  so  on  the  face  of  the  pleading,', 
the  defendant  was  formerly  allowed  to  demur  (c);  but  this  pro- 
bably proceeded  on  the  notion  that  the  ftjlony  operated  as  a 
bar  and  not  a  suspension,  and  it  has  since  been  held  that  a 
statement  of  claim  disclosi;.K  a  felony  as  the  cause  of  action  is 
Action  siiMuM  not  demurrable  {</).     The  proper  course  would  api)ear  to  be  to 

be  slavid  1x1  1  •  , 

wii,Me"f,i(i.i.v  iPl'ly  to  liave  the  action  stayed.  Considerable  difficulty  arises 
disoiost.,1,         jjy  ^^  ^^.jj^j  ^^^,jjj^  jy  j^g  ^j^^^  ^^.j^^^^.^  ^j^^  felony  is  for  the  lirst  time 

disclosed  on  tlic  plaintiff's  evidence  at  the  trial.  In  Jl'rilnrk 
V.  C'lixhiutiiii'i,')  the  declaration  alleged  tliat  the  defendant 
assaulted  the  plaintiff  and  violated  and  carnally  knew  her.  The 
defendant  simply  i)leaded  not  j,'uilty,  and  at  the  trial  on  objection 
taken,  the  judge  y)  ruhd  that  either  the  plaintifi"  had  consented 
or  the  defendant  was  guilty  of  the  felony  of  rape,  and  in  neither 
case  would  an  action  lie  ;  and  the  plaiuliflf  consented  to  a  nonsuit. 
The  nonsuit  was  subsequently  upheld  (-/).  In  a  later  case,  U'llh 
V.  AhrahamH  (li),  the  plaintiff  havnig  recovered  in  trover  against 
the  defendant,  a  new  trial  was  moved  for  on  the  ground  that  the 
evidence  tended  to  prove  against  the  latter  a  theft  of  tlie  chattel 
in  question  in  the  action,  and  tliat  a  prosecution  was  in  fact 
pending.  The  rule  was  discharged,  and  Wdlock  v.  Comitaittluc 
was  dissented  from.  It  was  said  that  a  judge  at  assize  was 
simply  a  commissione'-  with  no  power  to  try  anything  but  the 
issue  on  the  pleadings;  but  the  force  of  this  argument  has  been 


{,!)  Shiiii'  V.  Mai-^h.  (1S27)  <".  M.  >V  C. 
p.  .".(it. 

(Ji)  Sec!  y*v  Ci-r..  (iihxoii  v.  Mim't. 
(IT'.tl)  1  H.  III.  p.  Iil2. 

((■)  r,u-  V.  I'liJ-fiin,  (1810)  17  Vos. 
32'J.  Sol',  tm).  Jlii/i/liiy  v.  Jliitrlirr. 
(KiOi!)  Ytlv.  8'.». 

((/)  lloniir  V.  n'Arii/diii;  (18f<;i)  10 
Q.  B.  U.  412.  The  Coiirl  oousuUred 
tliiit  there  was  no  precedent  for  such  i\ 
(icinurrer,  but  this  seems  erroneous  :  see 
above.  In  Midland  Iii^iinmre  Co.  v. 
Umith.  (1881)  »!  Q.  15.  D.  util,  it  was 


said  !h,it  in  order  to  render  a  statement 
<'f  claim  demunal)Ie  it  must  appear  not 
merely  that  there  was  a  felony,  but  that 
it  was  niiprosecuted. 

(<•)  (isr,:i)2  H.A:C.  Ufi. 

(/■)  Will.s,  .1. 

(-/)  Hy  I'olloek,  (Mi.,  an.l  llraniwell, 
I!..  -Martin,  l!.,diss.  In  Kr  /inrtf  Bull, 
(IST'.t)  10  Ch.  D.  (J.-)7.  liramwell,  L..J., 
clearly  indicates  his  disapproval  of  this 
case. 

(/()  (1872)  L.  R.  7  Q.  H.  554. 
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taken  away  l.y  the  provisions  of  tlie  Jiulicalure  Act  («).  rrivin-'  all 
jiulsea  hittin-  at  „w  priun  the  full  powers  of  the  Coiu-t,  and  it 
woui.l  .seem,  therefore,  tliat  tliero  in  now  no  ohjeclion  to  a  jiul-e 
at  tlie  trial  .•^hu/in;,  iho  action  if  he  is  fully  satisfied  that  tlie  case 
for  the  plaintill-  discloses  a  felony.  The  .,uestion  is  one  for  him- 
self and  not  for  the  jury  (/.).  It  was  further  suggested  in  U-,lls  v 
.l/./v,/m»/.s  that  it  i^  compel.' t  to  the  Attornoy-(ienenil  at  any 
time  to  inform  the  Court  if  un  action  is  depending  the  facts  of 
which  atVord  a  l.asis  for  a  prosecution  of  felony,  and  that  the 
Court  can  tiiercupon  stay  further  proceedings. 

Tliere  is  no  impediment  in  the  way  of  a  party  ohtaining  com- 
pensation for  an  uni.rosecuted  felonious  act  where  he  has  tailed  to 
prosecute  through  no  default  or  lack  of  reasonaI>le  diligence  on 
his  part,  as  where  tlie  alleged  felon  dies  or  escapes  fromlurisdic- 
tion  (,•).  If  a  prosecutor  colludes  to  procure  the  acquittal  of  the 
person  whom  he  charges  with  felony,  it  would  seem  that  he  ou^ht 
not  afterwards  to  he  allowed  to  maintain  an  action  in  respect°of 
the  same  wrong  (d). 

There   is   further   no   impediment  to  a  person  injured  hv  a  Where 
felonious  act  hrmging  his  action  hefore  prosecution,  unless^ie  l'^''""" '^ 
is  the  person  whose  duty  it  was  to  prosecute  {.).     In  Applrh>,  y    i'"'''.s!,n  whoso 
Frauklin  (/)  the  plaintiti'  sued  for  the  sedu.-tion  of  her  dau-lAer    iln;;;.;;„e '" 
and  further  alleged  that  the  defendant  had  administered  drugs 
to  procure  abortion.     Application  heing  made  to  strike  out  the 
allegation  on   the  ground  that  it  disclosed  a  felony,  the  Court 
refused,  saying   that   the  mother  was  under  no  obligation   to 
prosecute. 

If  a  person  who  has  failed  to  prosecute  becomes  a  bankrupt, 

(«)  ;it>  i;  .•!7  Vict.  e.  iU;.  ss.  2'.l.  ;!o.  ;(;». 

(/>)  ^ce  the  Irish  ciisf.  (182.-|)  /f„,/i:<  \. 
Smith.  Sm.  ic  l!,it.  H7s.  |„  aiiotlier 
recent  Irish  case  (.V.  v.  .s'..(lssii)  n;  Cox 
t'.  C.  r.tli; :  .1.  V.  J{.  (issi))  24  I..  U.  Ir. 
231).  the  I'ouit  hiid  lu'fore  fheiu,  on  an 
interlocutory  applical ion.  the  plea.lin.irs 
in  an  action  which  ilisclo.seii  a  case  uf 
unprosoeutcd  felony.  The  <lefcn,lant 
made  no  application  for  a  slay,  and  the 
Court  ilecidcd  not  to  jjrant  one  of  their 
own  motion. 

_  (<•)  Stoni'  V.  Vin-xh.  (1,S27)  f,  li.  \-  C, 
•"i">I  :  .Vitn/t  V.  Af<//,«,/,  (l,s;t3-4)  1  l!in^^ 


X.  ('.  I'.IS.  /;;■  l!ag..Mllay.  l,,.!..  /> 
/i,irf,-  Jl.iV  (isrit)  M  Cli.  L).  (171.  As 
to  escape,  see,  liowever.  liraiuwcll,  I„.l.. 
il'iil.  p.  (i;.-,.  If  an  indictment  is  pre 
ferred  but  not  proceeded  with  Ijy  tl,e 
direction  of  the  judye  at  the  trial"  il  is 
enough  (.Diiilhy  ,<•  \V,-sl  Jtromirirli 
Jtiiiihinij  Co.  V.  Spittle,  (Isoo)  i  ,j  i^  n 
14). 

[<l)    Crnxhi,   V.  I^iiff,  (IKIO)   12    Kast 
4(111. 

(«■)   fhh.irii  V.  (,'iHrf.  (1S73)   L.  R    ,s 
Ex.  ss. 

L')  (1.'*(<G)  17  t^.  I!.  1).  !):i. 
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Where 
iltfonilant 
is  not  the 
Mull. 


IVrsdiial 
rfprocll!;!- 

livt>  (if  feluti. 


Stilt  lUf  (if 

Liiiiitii'ioii 


tli<.  n\'lit  (..  action,  if  it  paHstis  to; his  tniHtee  at  all.  paasos  free 
from  imiiwliinent,  for  tliu  tnisteo  rt-preHonts  the  interests  of  the 
creditors  and  not  of  the  haukrupt  (</).  And  the  trustee  hy  virtue 
of  his  capacity  may  "  hring,  institute  or  defend  any  action  .  .  . 
rolatin- to  the  proi)erty  of  the  hankrupt "  (/,).  Executors  and 
aihiiini«trators  are  prol)ahIy  in  no  hetter  position  tlian  those  whom 
they  represent. 

Where  out  of  a  felony  a  cause  of  action  arises  not  merely 
a<;ainBt  the  felon  hut  against  some  innocent  third  party,  the  claim 
against  the  latter  may  he  pursued  without  a  prosecution.  Thus, 
an  action  of  trover  will  lie  against  the  innocent  receiver  of  stolen' 
goods,  though  the  thief  he  not  prosecuted  (<■).  lj„t  in  cases  of 
hirceny  l.y  a  hailee,  under  s.  '14.  of  the  Sale  of  (ioods  Act,  1893, 
the  offender's  prosecution  to  convicti.jn  is  a  condition  precedent 
to  the  revesting  of  the  property  iu  the  original  owner  {.I).  And 
where  the  felon  ought  to  he  joined  as  defendant  with  the  innocent 
parties,  as  where  one  i)artner  has  committed  a  felony  in  a  partner- 
ship transtP  tion,  then  the  principle  that  there  ought  lirst  to  he  a 
prosecution  applies  (»■). 

If  a  man  neglect  to  prosecute  a  felon  .luring  his  lifetime  it 
would  seem  that  he  ought  not  to  he  allowed  to  sue  his  personal 
representatives  in  respect  of  the  felony  after  liis  death,  hut  it  is 
clearly  otherwise  if  the  felony  he  not  discovered  during  the  felon's 
lifetime,  for  then  tliere  is  no  default  (/). 

Where  the  failure  to  prosecute  simply  operates  as  a  suspension 
of  the  remedy,  and  the  prosecution  is  not  a  condition  prece- 
dent to  the  bringing  the  action,  it  follows  that  the  Statute  of 
Limitations  begins  to  run  from  tlie  time  of  the  wrongful  act. 

The  Statute  does  not,  howevn-.  run  in  favour  of  an  agent  who 
has  fraudulently  appropriated  the  property  of  liis  principal  (ff). 


00  /-'•'■  /"irtr  Jlall.  (IS'!))  lO  Cli.  II. 
(!<;:  :   r.,iL'i;;illav.  L.J..  diss. 

(.'0  'I'lic  li:u;knii,t<-y  .\i't.  \HK\.  s.  .".7, 
subs.  \i. 

(<•)  Wliiti'  V.  S/uitKiii,-.  {184.-))  i:i 
.\I.  i:  \V.  (;().i.  Scf,  too,  ().■,}„»■»  V.  (iillrt, 
(IN7:i)  L.  H.  H  E.\.  ,^s. 

((/)  111  ciisLs  (if  framl  n"jt  amounting 
♦  ii  felony,  the  irodds  upon  conviction  of 
the  offender,   dt;  not  neccssaiily  revest 


in  tiie  prosecutor.  Sale  of  G(Xids  Act. 
I. '•'»:!.  s.  24,  snbs.  2;  and  sen  Itej-  v. 
IIV///.Y/',  (l!i()I)ti.-)  J.  I'.  72!». 

00   See  Stone  v.  Min:ili,  (1S27)  (i  1!.  A: 
(.'.  p.  iAU. 

(,/■)    Wiikhiim  V.  (i, it  rill,  <  \K>i)  2  Sm 

(icii.  :r.a. 

(,'/)  -^"/■//'  Aiiifriniii  Liiiil  am!  Timher 
Co.  v.  Wathinx,  (1!»04)  2  Ch.  233. 
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It  is  to  he  ol..s..rve.l  that  then,  in  no  fetter  on  tho  nV-ht  of   ior„,i,,.u 
action  where  the  ulle^o.l   tort  is   also    a    nns,len,eano„r.     The  ZlZ^nu. 
difference  may  possibly  arise  from  the  fact  that  there  heing  no 
forf...tiir.-  for  niisde.noanours.  the  Crown  had  f...  'ess  interest  in 
tiiiforcin^'  their  j)rosocution. 


Canadian  Notes  to  Chapter  III. 

FELONIOUS   TOUTS. 

Is    Eir.K    Al  FKCTKD    ItY    {'llIMIKAL    Co 


i)i:  ? 


The  Criminal  Code  provides  (s.  r,a5)  for  the  abolition  of  the 
distmefon  between  felony  and  misdenu-anour,  and  also  n^v'd.s  • 
foianv  Jf  n  ^"•»"»'''«'^'»f"t  of  this  \etia)  no  eivil  remedy 
f  any  act  or  omission  shall  be  suspended  or  affected  by  reason 
T  „lf  i"  u'  "'"'"«'""  amounts  to  a  criminal  offence." 
I  oubt  has  been  thrown  by  a  Quebec  case  (/>)  upon  the  sumeiencv 
ot  tins  section  to  bind  a  civil  Court  in  a  pim-ince'         S  S 

o?s:;.tst;s.'' "'"  '^ '"  ''"^'^"^ '»---  -^ "-  -••>i^'^ 

Par^t  J''i!f''ir'"!'"/'")L''  '"''•'"  'liHtuissed  or  convicted  under 
"   lilM.;  t         ,S"''"  («;"mnary  Trial  of  Indictable  Offences) 

Kects  H(i4-8«;G  deal  with  summary  remedies  for  assaults. 

Sect.  8f)(,  provides  tliat  a  person  dismissed  or  convicted  fand 
paying  the  penalty)  '<  shall  be  released  from  all  furtEe I'oi  oS 
proceedings,  civil  or  criminal,  for  the  same  cause  "  ((/). 

RULE   NOT  APPLICABLE   TO  CROWN, 
Older  Decisions. 

the  Crown  is  the  plaintiff  in  the  civil  suit  (t).  ^  ^ 


(«)  July  1st,  l,S'.t;t.  .See  .}/„;,„■  v. 
MiCraney.  2!)  f.  f.  K.  182  (1h<»8),  as  to 
application  to  acts  .ioiie  Inifoie  that 
<late. 

(A)  Paquet  v.  Laroie  (!.'<!»«),  U  J    U 
7  Q.  B.  277. 

('•)  This  section  does  not  bar  civil 
remedy  :    .\ev,lU  v.  Jialhin),  2X  O.  R. 


r.88(18[»7). 

('/)  Held  Intra  riret.  Flick  v.  Jirmhu 
26  O.  11.  423  (ISK.^).  This  section  does 
not  apply  to  the  case  of  a  phiintiff  who 
did  not  iirefer  the  criminal  complaint: 
Miller  V.  J^a,  25  A.  R.  128  (Isy8). 

(p)  Reijina  v,  Reiffen-iteiii,  .")  V.  R. 
175. 
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Tlu 


lit'fi 


la 


ItKMI.DY   MKUELY   Sl'KI'KNDKI)  ,,/). 
ptTHon  ui>,.n  wlioin   ,i   rohhtM-y  hm   („.«ii   .•-•mniitt....  ., 

A   Hccirilv  KivHi  in  a  fordKi.   coimtrv  to  ..rociiio  tho  with- 
jusiK.,..,^  of  ,ho  C.V.1  remedy  ..i„,  ,.  .natter  of   l^n^w'lo^ 


New 
Brunswick. 


Ontario. 


NON.SL'IT  OR   STAY  OF  ACTION  (,/). 

cl..Sro')''.''"''T  ""'*"  1"*°"«'''  "«'''"^*  ''  '•'^'•'•»''-  f<^r  the  non- 

t  we  U  f.IoV'"     '"'  "^'"^""'•^  •;'"'   '■'«  '^^•'''«"''«  Ht'tHcientb' 
sn«\\e(J  ft  felony,  a  non-Hiut  waH  ordered  (,)  ^ 

\\  here  a  criminal  procee.linft  wan  |)€ndinR  and  the  defendant 
had  been  con.mUted  for  trial  (which  had  not  taken  place  a „ 
order  was  made  staying  the  civil  action  in  the  uieantime  (/). 

Mahnal  o„  which  Shu,  .,/  Arti,,,,  tnantnl.-The  Court  if  it 
1ms  the  ijower  to  stay  the  civil  action  until  the  defe  lant  it 
prosecuted  crnninahy,  will  not  exercise  :t  .u.less  it  app^  by  the 
evidence  that  the  defendant  has  not  been  so  prosec'ed  J^)!  ^ 

STATUS  OF   PRIVATE   I'ROSECUTOIi  </<). 

A  private  i)rosecutor  is  not  a  party  to  a  crinnnal  nrosecutinn 
ajd  cannot  n..st  that  he  or  his  cLun.^el  shall  aid  "in  IhrrondSct 


Ontario. 


WHERE   DEFENDANT  IS   NOT  THE   FELON  (A). 

«l!^i!'!;'bL"j^  defendant  purchased  at  a  public  auction  a  horse 
1  .  1  T/^^'l"  ^'°'"  Piunliffithe  thief  being  unknown? 
and  the  plaintiif  took  possessi,  n  and  defen.hmt  retook  it  from 
nm  the  plan.t.ti  was  held  entitled  to  maintain  treVi^ss  a^a S 
the  purchaser  witliout  showing  a  prosecution  to  conv  ction  ?0 


(")    1'.  1  I  I.  sup,;/. 

ill)  Kfid  V.  Ki'iiiiiihj.  L>1  (if  8(1.  See 
fuither,  lli'i/iHd  V.  i'.mii,/,  .".  o.  K.  ■!(«)  ; 
Jfiyiiiii  V.  Jtni(hltiiir,  1.'!  ^",  f,.  J.  41^ 
Ijivaking  niaiblo  pilliir  :  Cliadd  v.' 
Meafjhrr.  HS  l'.  c.  l{.  z^  :  24  N.  C.  (',  i'. 
.">4  ;  Miin/omi/,/  v.  Aefr/ium,  7  S.  ('.  C.  1" 
4Hi  :  I'rf/i/  v.  .1//7/.«,  12  C.  I..  ,J.  224. 

('■)   Ti'jxiuiv  V.   Martin.  AH    U.   C    1! 
411. 

id)  P.  114.  .v«/„v(. 


('•)  Lirimf.^',,,1,'  V.  .v„xx,'i/,  2:i  u.  c;  K 

(/)   7;ii/l„r  V.  MrCilloiiyh,    S   O.    R 

0/)    White  V.  Mi-Kiil,  2,H  \.  1}.  U.  .sy. 

(/')  Sue  p.  11.-.,  .,«;„•,/. 

(/)   Hej-  V.  Uitiiuir,'  (I'.io;)-),  i;  Q.  j^  jj 

2.'M». 

(/.)    p.    lit;,  ^«y„v,. 

(0  .M.  T.  ;i  Vict.,  Dig.  Ont.  Case  Law. 
p.  l7o:<. 
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\\nere  A.  hired  tho  pliiiritiffV  liorm.  to  ko  ft  o.-rtiiin  iViHtnucc    New 

aH  t  lead  t„  H.n  ,.ro,su,nptio.,  that  h.,  ii.tondo.l  l„  hU,hI  tho  Ihtho 
ft  tl u,  tune  of  lunn-.  it  w„h  held  that  the  phuntifT  ..oul.l  „ot 
nmiMtam  tn.v.r  a<^>uusi  ih.,  defen.hinl  wl,„  Jud  pnrchu.,.d  iho 
horn,  untd  lu.  hud  do„o  .v.rythinK  in   his  p„wj  t..  pn.Hee  to 

Jiir>)  to  di'LTiuiiie  if  thoru  is  H.imcienl  evidenc,  of  fdonv  to 
render  it  proHecutioii  iieceBaary  (h).  ^ 

PEI?S()\AL  REPRESEXTATIVK  (.). 

and*  kinl.1  Tv"  *"■'''  ^^''*  'V"'i'  "'"  ''"'■'"""^•'  ^"^'1  ''«^''»  "««'^»It«'l  Ontario. 
tn      t  1    li7l"  ••'''•«""  ;\'l«  '>«'-?"'«  intoxicate.!  in  d«f,.ndants 
nn    the    le^a    representative  mi«ht  maintain  an  action  under 
^.  &.  L.  c.  78  before  prosecution  for  felony  (d). 

ASSIGxNEE   OF  FELON. 

arJl^Tis'not"n?"''  "''?'■  "'  ''  !'""">'  ^"^^^  ^««"  '"'"^ted  for  Ontario, 
arson  it  is  no    neeessftry  to  postpone  a  suit  by  the  asi-nee  of 
the  pohcy  until  ftfter  the  criminal  trial  (<■).  'i«ionte  ot 


RESTITUTION  OF   STOLEN   PROPERTY. 

By  88.  803  824  and  838  of  the  Criminal  Code,  restitution  of 
stolen  property  may  be  ordered  by  the  Court. 

CoSorll7tV'""^'/"l''^"i"^^  ^^  ^^«  parties  was  entitled,  the  Nova 
Court  ordered  the  goods  handed  over  on  their  joint  receipt  (/).      ScotL 

CHARGES  OF   PERJURY. 

of  a  ctiUctio.w;r^  '^""'^  "'*  ^"  ^'°"S^*  '^"""«  "'^  P«"'^«"''>'  »»^» 
^''  Scotia. 


\l7iitelair  v.  P/iaiiij^ Int.  Co..  18  C.  L  .1 


(rt)  iV</<c  V.  McAliioii.  1  Kerr,  111 
(A)  //./>/. 

■  'I'l  "''}';  '"'•  ""!'"•  (/)  n>-g,^uv:j)!ack,3i^.s.n. 231 

(rf)  .V,.^«r,/y  V.  Su-i/f,  17  N.  C".  C.  1'.  („)  Kuuj  v.   r«/,«,  36   N.  S    R.  0,0 

'2''-  (iu»):t). 

(e)   M'liiteliiw  V.  \ational  Iim.   Co.; 
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CHAPTER  IV. 


FOREIGN   TORTS. 


Conditions  on 
whijh  foreign 
torts  are 
actionable 
here. 


Torts  committed  abroad,  other  than  injuries  to  interests  in 
and  have  always  been  triable  in  this  country  (a)  provided  they 
fuelled  the  following  two  conditions.  First,  the  wron-  must  be 
of  such  a  character  that  it  would  have  been  actionable  if  com- 
mitted here.  Therefore,  where  a  collision  was  caused  in  Belgian 
waters  by  the  negligent  navigation  of  a  pilot  whom  by  the  law  of 
Belgium  the  shipowner  was  compelled  to  employ,  it  was  held  that 
no  action  would  lie  here  against  the  shipowner,  although  by  the 
Belgian  law  he  was  responsible  notwithstanding  that  the  pilotage 
was  compulsory  (6).  Secondly,  the  act  must  not  have  been  justi- 
fiable  by  the  law  of  the  place  where  it  was  done. 

Nor  is   action   maintainable,  in   this  country,  to    enforce  a 
contract,    valid  in   a  foreign   country,   if  such  contract  were 
procured  by  methods  antagonistic  to  public  policy  as  interpreted 
by  English  Courts  of  Justice  (c).    No  action  will  lie  here  for  an 
act  committed  in  a  foreign  country  if  it  either  was  lawful  by  the 
law  of  that  country  at  the  time  of  its  commission  (d),  or  was 
subsequently  rendered  lawful  by  relation  by  virtue  of  ex  post  facto 
legislation  in  such  country  (e).    In  order  to  found  an  action  here 
however,  it  is  not  necessary  that  the  wrong  should  have  been 
actionable  where  committed  ;  it  is  sufficient  if  it  was  unlawful  (/). 
Thus  a  plea  to  an  action  of  assault  committed  at  Naples  that 
by  the  Neapolitan  law  the  defendant  was  liable  only  to  criminal 
proceedings  and  was  not  civilly  answerable  in  damages,  was  held 
bad  (g). 


(a)  Mo»tyn  V.  Fabrigan,  (1774)  1 
Cowp.  161. 

(>)  The  Halley,  (1868)  L.  R.  2  P.  C. 
193. 

(c)  Kaufmanv.  Oernrn,  (1W)4)  1  K.  B 
691,  C.  A. 

(d)  lilad  V.  namjield,  (1674)  3 
Swanst.  »i04 ;  and  see  A'mhiriro/i  v. 
Anglo-Aimtnaii  Bank,  (190">)  1  K  B 
677. 


(0  PhilUjm  V.  £yrt;  (1870)  L.  K.  6 
Q.  B.  1. 

(/)  itachadov.  JFonfet,{1897)2  0  r 
231,  C.  A.  ■ 

(y)  Per  Wightman,  J.,  Srott  v.  Lt»-d 
Srymimr,  (1862)  1  H.  &  c.  p.  2.34. 
Willesand  Blackburn,  JJ.,  were  inclined 
to  agree  with  him,  but  in  their  view  of 
the  case  it  was  unnecessary  to  decide 
the  point. 


FOREIGN    TORTS. 

With  regard  to  foreign  statutes  of  limitations  the  rule  is  that  if 
the  foreign  law  touches  only  the  remedy  or  procedure  for  enforcing 
the  obligation  it  is  no  bar  to  an  action  in  this  country  (a),  but 
if  it  extinguishes  the  right  then  it  is  a  bar  here  (b). 

In   the   case  of  torts  relating  to    land   situate    abroad   the 
Common  Law  Courts  prior  to  the  Judicature  Acts  would  not 
entertain  any  action  (c),  but  different  judges  seem  to  have  enter- 
tained different  views  as  to  the  grounds  of  this  refusal.     Some 
thought  that  it  turned  on  the  technical  distinction  between  local 
and  transitory  actions,  and  was  a  question  of  venue  rather  than  of 
jurisdiction  (,/),  while  others  thought  that  it  depended  on  want  of 
jurisdiction.     And  consequently  when  upon  the  passing  of  the 
Judicature  Acts  local  venues  were  abolished  (.>),  it  was  doubted 
whether  the  only  fetter  upon  the  trial  of  actions  for  such  torts 
was  not  removed,  at  all  events  if  the  claim  was  for  mere  repara- 
tion jn  damages  and  no  question  of  title  was  involved.     But  it 
has  now  been  finally  settled  by  the  House  of  Lords  that  the 
ground  upon  which  the  Courts  refused  to  try  such  action  before 
the  Judicature  Acts  was  absence  of  jurisdiction,  and  that  conse- 
quently, notwithstanding  the  abolition  of  local  venues,  an  action 
to  recover  damages  for  trespass  to  land  situate  abroad  will  still 
not  he  here  (/).    And  it  seems  that  this  is  so  even  though  no 
question  of  title  be  raised.     Nor  will  it  make  any  difference  that 
the  tort  was  committed  in  a  place  where  there  are  no  regular 
tribunals,  for,  as  pointed  out  by  Lord  Herschell  (g),  if  such  an 
action  were  allowed  an  owner  who  had  been  ousted  from  land 
situate  in  such  country  might,  after  recovering  the  value  of  the 
land  as  damages  here,  retake  possession  by  force,  and  so  get  both 
the  land  and  its  value. 
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(fl)  //«ic/-  V.  SteiHfr,  (1835)  2  Bine. 
K.  C.  202. 

(!')  Per  Willos,  J.,  I>/,illij>»  y.  J^jj/re, 
<I870)  L.  R.  (>  y.  B.  p.  29.  For  French 
.Statutes  of  I're.scn'ptiou,  see  Cotie 
Napoleon,  2262  ff  »eq. 

((•)  'lo  this  rule  Loi.l  MansfieUl  intro- 
duced  an  excepti..n  in  cases  of  torts 
commifted  in  places  where  there  were 
no  regular  tribunals  [Mo*tyn  v.  Fahri. 
oa;  (1774)  1    Cowp.  p.  180).     But  on 


this  point  he  was  never  followed  by  any 
other  judge. 

(rf)  Per  Buller,  J.,  Dtmhon  v.  Mat- 
thew,, (1792)  4  T.  K.  503,  and  per  Black- 
burn,  J.,  Whittaker  v.  Forben,  (1875')  1 
C.  P.  D.  p.  53. 

(*>)  Ord.  XXXVI.  r.  1. 

(/)  Urithh  South  Africa  Co.  v. 
Com^Httthia  de  Mti^ambiqu^-,  (1893)  A.  C 
«02. 

(^)  Ihid.  p.  625. 
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Ontario. 


Britiah 
Colombia. 


Ontario. 


Ontario. 


Canadian  Notes  to  Chapter  lY. 

NEGLIGENCE  IN  FOREIGN  JURISDICTION  (a). 

An  action  may  be  brought  in  Ontario  for  negligence  occurring 
m  another  province  (b). 

ACT  COMMITTED  PARTLY  IN  FOREIGN  JURISDICTION. 

Where  the  defendant  acting  under  orders  of  the  Hawaiian 
Government  received  the  plaintiff  aboard  (against  his  will)  and 
deported  him  to  Vancouver,  it  was  held  that  the  justification 
afforded  by  a  defence  of  agency  for  a  responsible  Government  in 
the  execution  of  an  act  of  State  only  extends  to  acts  done  within 
the  territorial  jurisdiction  of  that  State  (c). 

Where  criminal  proceedings  were  begun  in  Quebec,  the  plain- 
tiff arrested  in  Ontario  and  taken  to  Montreal  and  discharged, 
the  proceedings  were  held  to  constitute  one  entire  tort  founded 
on  transactions  in  Quebec,  and  the  plaintiff  was  not  allowed  to 
sue  in  Ontario  (rf). 

In  an  action  for  wrongful  dismissal  where  the  defendants 
resident  in  Quebec  there  wrote  and  posted  to  the  plaintiff 
m  Ontario  the  letter  dismissing  him,  held  that  the  act  com- 
plained of  took  place  in  Quebec,  and  Rule  271  (e)  (now  Con. 
Rule  162  (e) )  was  not  applicable  (e). 

PRACTICE  IN  ONTARIO. 

The  Practice  in  Ontario.— Con.  Rule  162  (e)  allows  service  out  of 
Ontario  of  a  writ  or  notice  when  the  action  is  founded  on  a  tort 
committed  in  Ontario. 

Thus  a  transfer  in  Ontario  of  goods  constituting  a  fraudulent 
preference,  although  the  goods  are  afterwards  removed  to  Quebec 
18  a  tort  committed  in  Ontario  (/).  ^  > 

Where  the  subject  of  the  suit  was  the  wrongful  conversion  of 
a  valuable  picture,  and  one  defendant  \Y.  residing  in  Ontario 
obtained  the  picture  there  and  passed  it  on  to  the  other  defen- 
dant 0.,  who  was  resident  in  Montreal,  held,  that  if  0.  knew  the 
terms  upon  which  W.  held  the  picture  he  might  be  guiltv  of  a 
tort,  "  but  that  was  done  in  Quebec  "  (g). 


(a)  Seep.  \1S,  mipra. 

(*)  Tyfler  v.  Canadian  Pacific  R.  W. 
Co..  29  O.  Jl.  d'A  ■  2r.  A.  R.  4fi7. 

(c)  CranMoun  v.  liird  atid  Huddart, 
4  R.  C.  K.  .-,6'»  (ISUC). 

(rf)  Oli.jny  V.  naiirhemin,  10  P.  R. 
508(18!t5),  ease  nnder  Con.  Uiile  162(e). 

(e)  Offord  r.  Jlre»»e,  If,  1'.  K.  332 
(1894)  ;  but  see  IMl  v.  Villeneute,  16 
P.  B.  413  (189.")),  where  the  contract  of 
hiring  was  made  in  Ontario. 


(/)  Clarltmn  v.  Diipre,  16  P.  R.  521 
(1S9.5) ;  cf.  Shciirman  v.  Fiiday,  32 
W.  R.  122,  libel  written  without,  but 
published  within,  jurisdiction.  For  the 
v.ilue  of  a  judgment  obtained  under  the 
practice  to  bind  the  defendant  abroad,. 
sec  Sirdar  Gurdigal  Singh  wFaridkote 
(1894),  A.  C.  070. 

0/)  llourk  V.  Wiedenbach,  1  O.  L.  B 
581  (1901),/wrBoyd,  C. 
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LANDS   SITUATE   ABEOAD  (a). 


folfowid  if  olt^^^^^^  ^.r'"''--'-''  ^'  'l^«f "'«'"•'?««  (^)  has  been  Ontario. 

o„  J  11  ?  •  *.*"0-  Where  the  premises  were  situate  in  Manitoha 
2J^  P^'"V^^<?«nplained  that  the  defendants  allowed  fire  to 

hZtZ)tl^^\^''  ^""T  ""^  ^"^°^*"^«  ^^^'■^  destroyed  it  was 
held  that  the  action,  so  far  as  the  house  was  concerned  pnnl<? 

not  be  entertained  by  the  Ontario  Court ;  Tut  Sr  as  t"S« 
furniture  on  abandonment  of  the  claim  for' th^  detri'ctL'o'f  IS: 

«J^!  ?''•'  °^r.*H®  ^^'^^'^^  residing  in  Ontario  and  the  deed  beint? 
^ut  of  tJ;i.  ^^'r:^  '"  *  '^T  ^^^  ^^^^^^^^^.t  conveyancfof  FaTdf 
OntiiS).^"^''*'"^  "'^"^•^  ""'  '"^'''^  *^«  Pl*i»«ff  to  sue  in 

hast  brb^ougr^"''""  "  *'  the  forum  in  which  the  action 


(a)  P.  119,  «jjwa. 

(*)  (1893)  A.  C.  602. 

(fl)  Brereton  v.  Canadian  Pacijic  R 
W.  Co.,  29  0.  R.  57:  Campbell  v. 
McGregor,  29  N.  B.  R.  644,  not  followed 


(<0  See  Hurm  v.  Daiidion,  21  O  R 
347  (1892),  followed  in  Purdom'  v.' 
Pareij,  2(5  S.  C.  R.  412  (18-JO). 

(O  Atkinson  v.  Plimpton,  6  Ont.  L  R 
5G6  (1903).  ■     ■ 
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Statutory 
authoritj- 
must  be 
strictly 
pursued. 


If  a  party  seeks  to  justify,  under  the  authority  of  a  statute 
an  act  which  is  prima  facie  wrongful,  he  must  bring  himself 
within  the  strict  terms  of  the  authority  which  he  pleads,  by 
proving  that  he  did  the  very  thing  which  he  was  ordered  or 
permitted  to  do,  and  nothing  more.     If  he  has  mistaken  the 
extent  of  his  powers,  or  through  some  misapprehension  of  fact 
has  sought  f-  apply  them  in  cases  where  the  necessary  conditions 
do  not  exist.  .,r   .as  followed  a  wrong  procedure,  however  innocent 
his  mtentions  or  excusable  his  error,  he  is  none  the  less  liable 
to  make  compensation  to  the  persons  with  whose  right  he  has 
interfered.  Thus  an  actionable  offence  is  committed  by  a  railway 
company,  when  a  locomotive  engine  emits  "^black  smoke,"  even 
though  the  company  may  have  complied  with  statutory  conditions 
m  the  construction  of  their  locomotives  (a). 

And  subsequently  to  January  1,  1908.  a  railway  company, 
though  acting  under  statutory  powers  and  using  all  precautions 
will  be  liable  (up  to  1001.)  for  damage,  to  agricultural  land  or 
crops,  arising  from  sparks  or  cinders  er  -*ed  from  its  locomotive 
engines  (b\ 

However,  a  great  variety  of  statutes  both  public  and  private 
afforded  a  qualified  protection  to  persons  who  had  committed 
wrongs  under  a  mistaken  notion  of  their  powers  or  duties  under 
such  Acts.  The  protection  was  twofold.  In  the  first  place  the 
period  of  limitation  was  greatly  shortened  ;  in  the  second  it  was 
a  condition  precedent  to  the  bringing  of  an  action  that  notice  of 
action  should  be  given,  so  that  the  wrong-doer  might  have  an 
opportunity  of  tendering  amends.     A  sufficient  tender  was  a 


(a)  South  Eastern  ^-  Chatham  II.  Co. 
V.   LundoH   Covnty   Covncil,   ^1901)  84 


L.  T.  r)32. 
{*)  5  Ed.  VII.  c.  11. 


PARTIES   ENTITLED  TO   NOTICE.  jgt 

good  defence  to  the  action.  Now.  however,  by  the  Public 
Authorities  Protection  Act.  1893.  so  much  of  any  public  leraJ 
Ac  as  provides  thatnoticeof  action  is  to  be  given'i!  repeai:d  1 
Bu  notice  of  action  is  still  necessary  under  a  great  many  Acts 
which  are  not  public  general,  and  therefore  the  fopic.  Zgh  fa 
less  important  than  formerly,  has  still  to  be  considered"  The 
cases  below  cited  were  for  the  most  part  decided  on  repealed 
sections  of  statutes  the  language  of  which  is  not  always  identical. 
They  however,  illustrate  the  general  principles  on  which  notice 
Of  action  clauses  are  to  be  construed  (i). 

The  enactments  mider  consideration  are  "intended  for  the  who  are 
benefit  of  persons  who  intend  to  act  right  but  by  mistake  a      "'"'^^'-^ 
wroi.g"(e)      It  is  therefore  indispensable,  to  enLle  a  person  ""'"^■"■ 
ac  ing  outside  his  powers  to  notice  of  action,  that  he  should  at 
the  time  have  believed  that  he  was  acting  within  them  «l);  but 
as  to  wha    IS  necessary  to  form  the  foundation  of  such  belief 
there  has  been  considerable  fluctuation  in  the  authorities.    In 
Kmey  Evenhed^e)  it  was  laid  down  that,  in  order  to  entitle  a 
party  to  notice,  he  must  in  the  first  place  have  believed  that  he 
was  enforcmg  some  definite  provision  of  the  law.  and  secondly 
have  been  reasonable  in  so  believing.    It  is  necessary,  said  the   - 
Court,  for  defendants  to  show  not  merely  a  "  vague  opinion  o 
their  own  power,  but  a  reasonable  conviction  that  they  were 
enforcmg  the  specific  provisions  of  the  law  in  committing  the 

whrhreTadtifti'ii'.'^r^ 

which  have  made  it  settled  law  that  a  party  is  not  disentitled  to  T'""^ 
notice  of  action  merelv  bv  thn  fa^f  n,„*  u       .  j  ''"*''* '"'' 

mmtiiy  oy  ine  lact  that  he  acted  unreasonably  {g).  "j^essariiy 


(a)  ">•)  A;  57  Vict.  c.  til,  s.  2.  A 
plaintiff  not  giving  sufficient  opiH>r- 
tunity  to  a  defendant  of  tendering 
amends  may  l)e  punished  by  extra  costs  ■ 
ibid.  8.  I. 

(*)  As  to  the  period  of  limitation,  see 
below,  p.  1 7*i. 

{(•)  Per  Abbott,  C.J..  PaHon  v. 
n>UMm>,  (1820)  3  B.  A:  Aid.  p.  333. 

(rf)  Tliere  may  in.leai  be  cases  in 
which  a  man  may  be  actuated  by  malice 
and  yet  be  acting  in  pursuance  of  a 
statute  (A7r*y  v.Sinipnun,  (18ri4)  lo  Ex. 
358). 

(")  (1847)  10  Q.  B.  H3. 


(/)  p.  151. 

0/)  In  consequence  of  the  old  doc- 
trine about  reasonableness  the  question 
of  a  riglit  to  notice  of  action  was  often 
confuse<I  with  the  question  of  reason- 
able an.l  probable  cause  for  a  prosecu- 
tion (soo/;^r  VVillfs,  J.,  namhrrlaht  v 
A/«../,  (KS71)  L.  R.  ,j  c.  P.  p.  4-7),  ami 
eonse.(uently  sometimes  treated  as  a 
question  for  the  judge.  It  is  now.  how- 
ever, in  so  far  as  it  bears  upon  the 
defendant's  belief,  clearly  a  question 
for  the  jury,  and  is  so  treated  in  all  the 
recent  cases. 
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Party  should 
have  belicTi'd 
that  facts 
existed  which 
nffor(l(.<l  a 
jugtitication. 


NOTICE    OF   ACTION. 

Unreasonable  conduct  may  afford  cogent  evidence  of  a  lack  of 
good  faith  and  honest  belief,  but  is  not  otherwise  material  (a). 
Thus  in  the  case  of  Booth  v.  C7jV,',  a  county  court  judge  acted  in 
defiance  of  a  prohibition  addressed  to  him,  under  the  belief  that 
It  was  his  duty  so  to  do,  and  he  was  held  entitled  to  notice  of 
action.     In  such  and  cognate  cases  it  is,  apparently,  for  the 
Court  to  decide  whether  notice  of  action  is  necessary  (i),  although 
it  is  for  the  jury  to  decide  the  question  of  bona  Jules,  on  which 
the  defendant's  right  to  such  notice  depends  (c).     In  some  of 
the  judgments  in  these  cases  expressions  may  be  found  which 
might  be  quoted  to  prove  that  defendants  are  entitled  to  notice 
when  acting  on  mere  "vague  opinion  of  their  own  power "(rf). 
It  is  clear,  however,  that  something  more  definite  than  this  is 
needed.     A  defendant  may  be  entitled  to  notice  as  acting  under 
a  statute  of  the  very  existence  of  which  he  was  ignorant,  but  to 
be  so  entitled  he  must  have  believed,  however  mistakenly,  in  the 
existence  of  facts  which  would  have  justified  him  (c).     "  Where 
the  question  is  whether  a  defendant  is  entitled  to  notice  of  action 
under  an  Act  of  Parliament  of  this  nature,  the  proper  way  of 
leaving  the  question  to  the  jury  is  this:  'Did  the  defendant 
honestly  believe  in  the  existence  of  facts  which,  if  they  had 
existed,  would  have  affu.aed  a  justification  under  the  statute?' 
...  It  has  been  contended  that  it  is  enough  if  the  defendant 
bond  jidc  thought  he  was  acting  according  to  law,  and  that  it  is 
not  necessary  that  he  should  believe  that  he  was  acting  under 
an  authority  conferred  upon  him  by  law.  To  a  certain  extent  that 
argument  is  well  founded ;  that  is  to  say,  in  order  to  entitle  a 
defendant  to  notice  of  action,  it  is  not  necessary  that  he  should 
know  of  the  existence  of  the  particular  enactment.     But  all 
difficulty   is  obviated  by    the  rule  of    law  to  which  I  have 


(ti)  Booth  V.  Clire,  (18(11)  10  C.  B. 
827  ;  r.ij-  X.  lieUL  (184".0  l:!  Q.  B.  558  ; 
Ounden  v.  Ehihich,  (1H4!I)  4  Ex.  445; 
Head  v.  (Uei;  (IXWA)  13  c.  B.  850; 
Wtdge  V.  fierkhij,  (1837)  6  A.  i  E.  6ti3  ; 
Dirta  to  tlic  contrary  in  I^cti-  v.  Hart, 
(1«(;8)  L.  11.  3  C.  1".  322,  were  explained 
away  in  Chamherlain  v.  King,  (1871) 
L.  R.  6  C.  1>.  474. 

(*)  Kirhy  v.  Simpson,  (1854)  10  Ex. 


358  ;  Arnold  v.  Ifamel,  (1854)  23  L.  J 
Ex,  137. 

((■)  Ilohirtx  V.  Orchard,  (1863)  2  H. 
&  0.  7t;9,  at  p.  774. 

(d)  See  particularly  Read  v.  Colter 
(1853)  13C.  B.  8.->0.' 

(0  Hermann  v.  Seneschal,  (1862)  13 
C.  B.  N.  S.  392  ;  Rohertt  v.  Orchard, 
(18G3)  2  H.  &  C,  769. 
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adverted  "(a).  Thus  s.  103  of  the  Larceny  Act  (24  &  25  Vict 
c^96)  authorises  the  arrest  of  persons  found  committing  certain 
offences  under  the  Act,  and  s.  113  entitled  a  party  to  notice  of 
action  for  anything  done  in  pursuance  of  the  Act.  If,  therefore 
an  arrest  was  made  under  a  belief  that  the  person  arrested  was 
caught  in  the  act,  notice  of  action  had  formerly  to  be  given  but 
if  the  arrest  was  not  made  until  some  time  after  the  supposed 
offence  had  been  committed  and  the  supposed  offender  had  got 
away,  there  was  no  right  to  notice  o(  action,  because  the 
defendant  could  not  have  believed  that  the  plaintiff  was  found 
committing  the  offence  (h). 

It  is  not,  however,  universally  true  that  it  is  only  where  a  person  Notice  where 
has  acted  wrongly  through  a  mistake  of  fact  that  he  is  entitled  "'^'"''f'keu 
to  notice  of  action.     It  has  been  frequently  decided  that  if  a  '""°    ""' 
magistrate,  constable,   or  other  person   invested   with   special 
powers  by  virtue  of  his  office  or  position,  mistook  the  extent  of 
those  powers,  and  consequently  while  intending  simply  to  execute 
them,  acted  in  a  manner  unauthorised  by  the  law,  he  nevertheless 
could  not  be  sued  without  due  notice.    And  this  was  the  case 
whether  the  mistake  arose  out  of  misinterpretation  of  some  par- 
ticular section  of  an  Act,  or  a  general  misapprehension  of  the 
extent  of  power  (c). 

In  Elliot  V.  Allci  id)  it  was  indeed  held  that  the  defendants  as 
overseers  having  imprisoned  the  plaintiff  under  the  authority 
as  they  supposed,  of  a  local  Act  without  following  the  prescribed 
procedure,  were  not  entitled  to  notice  as  having  acted  in 
"pursuance  "  of  the  Act,  and  the  Court  distinguished  Hazeldine 
V.  Grove,  where  under  analogous  circumstances  .  was  held  that 
notice  must  be  given,  because  in  that  case  the  defendant  was 
entitled  to  notice  "for  anything  done  or  omitted  to  be  done  in 
pursuance  of  this  Act  or  in  the  execution  of  the  powers  and 
authorities   under  this    Act."    It   may  be  doubted,  however. 


(a)  Roberts  v.  Orchard.  (1863)  2  H. 
&  C.  769,  Williams,  J.,  at  p.  774. 

(*)  BowHhig  V.  Cupel.  (18ti7)  L.  K. 
2  C.  P.  461  ;  see,  too.  Chamberlain  v. 
King,  (1871)  L.  R.  6  C.  P.  474.  Head  v. 
Coker,  sit/ira,  in  so  far  as  it  is  incon- 
sistent with  these  cases,  would  seem  to 
be  overruleil. 


(<•)  U;-l/er  V.  Toke,  (1808)  !)  East, 
364  ;  Theobald  v.  Crirhmore,  (1818)  1 
B.  &  Aid.  227;  Hazeldine  v.  (/rare, 
(1842)  3  Q.  B.  997  :  Umith  v,  I/ajiper 
(1847)  <»  Q.  B.  1005:  Selmes  v.  JndJ 
(1871)L.  R.  6Q.  li.  724. 
(d)  (1845)  1  C.  B.  18. 
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by  the   latter 


NOTICE  OF   ACTION. 

whether  this  decision  is  not  in  effect  overruled 
cases  (a). 

It  can  rarely,  if  ever,  happen  that  a  member  of  the  general 
public  can  be  untitled  to  notice  of  action  on  the  ground  that  in 
seeking  to  exercise  a  statutory  power  he  went  wrong  through  a 
mistake  of  law.  He  is  certainly  not  protected  by  reason  of 
entertaining  a  "  vague  opinion  "  that  his  illegal  act  is  one  in 
which  the  law  will  bear  him  out. 

If  a  defendant  is  sued  for  an  act  done  in  the  mistaken  belief 
that  he  possesses  the  authority  of  an  office  or  position  not  in  fact 
belonging  to  him,  his  right  to  notice  of  action  will  depend  upon 
the  precise  words  of  the  statute  in  question.    If  those  words  give 
a  right  to  notice  to  a  certain  class  of  persons  only,  a  defendant 
cannot  bring  himself  within  their  protection,  simply  by  supposing 
whether  through  error  of  law  or  fact  he  belongs  to  that  class  (b)  ; 
but  if  all  persons  acting  in  pursuance  of  the  statute  are  entitled 
to  notice,  the  expression  is  sufficiently  wide  to  include  the  case 
of  a  defendant  innocently  usurping  an  authority  or  jurisdiction 
which  he  does  not  in  truth  possess.     Accordingly  a  person  acting 
as  a  magistrate   without  being  duly  appointed  was  held   not 
entitled  to  notice  of  action  under  a  statute,  providing  that  with- 
out notice  no  writ  should  be  served  "  on  any  justice  of  the      ace 
for  anything  by  him  done  in  the  execution  of  his  office "  (c). 
But  where  **^e  defendants  were  sued  for  a  trespass  which  they 
justified  as  aone  in  the  exercise  of  their  powers  as  surveyors  of 
highways,  and  it  appeared  that  they  had  hand  fide  acted  in  that 
capacity  although  their  appointment  was  informal,  it  was  held 
that  they  came  within  the  protection  of  a  section  ehtitling  to 
notice  "  any  person  "  sued  "  for  anything  done  in  pursuance  of 
or  under  the  authority  of  this  Act  "  (d).  • 
In  Lid&ter  v.  Borroxc  (e),  the  plaintiff  supposed  himself  to  be  a 

(rt)  See,  especially,  Smith  v.  Hopper, 
xii/irii.  and  Snlmet  v.  Judge,  xupra  at 
p.  128. 


(*)  Per  Parke,  I?.,  Ilughex  v.  Biiek- 
hnid.  (184ii)  XT,  M.  i,  \V.  p.  356. 

('■)  JoHe»  V.  Uilliams,  (1825)  3  B.  i 
('.  7fi2. 

('/)  HiKjgimi  V.  Wdijdey.  (184<>)  15  M. 
ifc  W.  357  ;  see,  too,  Ilarn  v.  norn- 
honm,jh,  (1849)  A  Ex,  84«.     In  the  case 


of  Lea  V.  Facey,  (1886)  17  Q.  B.  D.  139  ; 
(1S87)  19  Q.  H.  D.  452,  it  was  hehl  that 
a  (lefcnilant  who  had  .icted  as  member 
of  a  local  board  without  cpialification 
could  not  be  sued  for  penalties  without 
notice.  An  ohler  dccisiou  to  the  con- 
trary  effect  {('harlesworth  v.  Hudgard, 
(1835)  1  C.  M.  &  R.  896)  was  not 
quoted, 
(c)  (I8.S9)  9  A.  4:  E.  654. 
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gamekeeper  under  1  &  2  Will.  IV  c  3o    l,..f  .«  »    .  u  j 

thi«  AC.       rh„  OM  therefore  muat  be  Uken  to  l,e  ovenuled 
-  tan*  ,nc„„„.te„t  witi,  tl,«  l.vv  a.  laid  down  i„  tirilr 

e.  1-A  ».  108),  gave  »  ri«l,t  of  notice  ol  action  to  any  district 
.urveyor  or  other  per.„n  for  .n,t.,i„8  done  or  intended  tb 
done  under  the  provi,ion,  „,  the  Act.     I,  hae  been  held  that  th 
prov,.,„n  d,d  not  cover  every  c«»  where  a  person  thought  he  wa 
c.rr,,n„  out  the  Act,  but  that  it  only  included  person's  ZZ 

.„doher,wl,o«=t.dundertheiror,ler,.  Adefendant  toiientiZ 
«  nottce  had  to  bnn,-  him«,lf  within  this  class  and  prov"  t" 
he  was  m  tact  under  the  directions  of  the  surveyor,  no  Irerv 
ha.  he  thought  himself «,  to  be  („,  I.  has,  ho/ev  r,  beerh  Id 
(w.h  a  v,ew  to  saving  expense  where  the  contributorr  we" 
very  numerous,  that  valid  notice  „,  a  winding  up  order,  71 
form  prescnbed  by  the  Court,  might  he  served  either  by  ciclr 

directljrauthorisesorordera     Tn  ir;.„,  r,  "'^  *  ^^*'^"*«  execution  of 

,U«*  »        .       »«»ororaeis.    in  U  hatman  v.  Pearson  (cUhedeten.  statutory 
lant  a  contractor,  was  constructing  a  sewer  under  the  provisions  "f  """^ 
the  Metropohtan  Management  Acts,  and  in  so  doing'emXe    a 
number  of  carts  and  horses.    One  of  the  workmen  injureTthe 
Plamtiff  by  his  negligent  driving.     It  was  held  that  no  not! ' 
action  need  be  given,  inasmuch  as  the  driving  was  ZTZ 

done  under  the  powers  of  th«  A«^  i  .  *^'"« 

10  powers  01  the  Act,  bu    merely  co  lateral  to  thn 

exercise  of  those  powers.  ® 

In  the  case  of  Edwards  v.  Vestru  nf  (^t   \r         r  ,■ 

con.ac.or  supplied  horses  and  d^ rfff^.J:-;.  t^^' ; 

the  defendant.  ,n  watering  the  stree...     Th.  plaintiff  was'ne  ^ 

(Ji)  ttUhamx  V.  Goldhig,  (1865)  L.  R. 
1  C.  P.  69  ;  Doust  V.  SlaUr,  (186!»)  38 
^-  J.  Q.  B.  159;  Chamhri  t.  R^ia 
(lH(it!)  13  L.  T.  N.  S.  70.S 
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{f>)Lead  Company'H  \y„rknum's  Fuitd 
iMriety,  In  re,  (1901)  2  Cli.  19B 
^(ISeS)  L.  K.  3C.  p.  422." 
(</)  (1?80)  22|y.  B.  D.  338. 
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Wrongful 
omissions. 


the  drivers  and  sustained  damage  through  the  breaking  down  of 
one  of  the  carts,  which  was  in  an  unsafe  condition  hy  reason  of 
the  ne^jligence  of  the  defendants.  It  was  held  that  the  employ- 
ment of  carts  was  a  thing  "  done  or  intended  to  be  done  under 
the  powers  of  the  vestry,"  and  that  they  had  a  right  to  notice  of 
action,  their  negligence  having  been  not  in  a  matter  collateral 
but  in  one  of  the  very  things  which  it  was  their  duty  to 
provide  for. 

In  Smith  v.  Shaw  (a),  the  defendant  was  the  public  officer 
of  a  dock  company,  who  under  their  Act  appointed  a  dock- 
master  with  powers  to  superintend  and  direct  the  mooring  and 
unmooring  of  vessels.  By  his  negligent  performance  of  this 
duty  the.  plaintiff's  vessel  was  injured.  It  was  held  that  the 
dock-master  had  been  acting  in  pursuance  of  the  statute. 
But  where  a  railway  company  were  emi)o\vered  to  make  a 
line  with  liberty  to  permit  the  use  of  it  by  others  or  to  use  it 
themselves  as  carriers,  it  was  held  that  their  right  to  notice  for 
things  done  or  omitted  to  be  done  in  pursuance  of  the  Act,  or 
in  the  execution  of  the  powers  or  authorities  given  by  it,  was 
confined  to  their  acts  and  omissions  as  owners  of  the  line  and 
not  as  carriers  {h). 

Spoken  words  do  not  amount  to  an  act  or  thing  done. 
Notice  of  action,  therefore,  is  never  necessary  in  an  action  of 
slander  {c). 

Under  the  expression  things  done  in  pursuance  of  a  statute  are 
included  wrongs  of  omission  as  well  as  of  commission.  In  Daris 
V.  Curling  {d),  a  surveyor  of  highways  was  held  entitled  to  notice 
of  action  when  sued  for  negligence  in  not  removing  certain 
heaps  of  gravel  by  the  roadside  for  the  deposit  of  which  he 
was  not  responsible.  It  was  held  that  he  had  in  effect  been 
guilty  of  a  positive  act  in  continuing  an  obstruction.  So  if  an 
act  not  unlawful  in  itself  has  been  done,  the  omission  to  take 


(«)  (1829)  1(1  B.  k  C.  277.  In  this 
case  the  question  was  as  to  limitation 
and  not  as  to  notice  of  action. 

(ft)  Carpiie  v.  Thf  Luniiitii  ^  Brighton 
B.  Cb.,  (1844)  5  Q.  B.  747.  But  in  an 
action  for  extorting  unfair  rates  a  rail- 
way company  are  entitled  to  notice 
{Aent  y.  Great  Wettern  R.  Co.,  (1846) 


3  C.  B.  714  ;  but  see  (Jarton  v.  Great 
We»tern  R.  Co.,  (1859)  28  L.  J.  Q.  B. 
.S21  ;  commenting  on  Kent  v.  Great 
Wentern  R.  Co.,  tujirn. 

(r)  Rojfal  Aquarium  Jlf-  Summtr  A' 
Winter  Garden  Soriefij  v.  Parkiiuoii. 
(1892)  1  y.  B.  431. 

W)(1845)8Q.  B.  286. 
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proper  precautions  against  injurious  consequences  resulting  does 
not  afford  a  Rood  cause  of  action  without  notice(a).  The  case  of 
H  ./.„„  V  M„„oroj  rialijiu-  (/,)  goes  still  further.  This  was  dearly 
a  case  of  non-feasance.  The  defendants  had  omitted  to  erect  a 
ence  w  uch  hy  statute  they  were  ordered  to  do.  and  it  was  held 
that  notice  must  be  given. 

in!!irT'f'7'*"i^'  '°'"'"°'  '^'  notice  vary  consideraoly   Ko™„, 
m  different  statutes.     For  example,  the  Highway  Act  (.)  simply  "°""=''- 
directed  that  notice  must  be  given  in  writing.     The  Larceiy 
Malicious  Injury  to  Property,  and  Coinage  Acts  (,/,  re,,uired  tl^ 
cause  0    action     to  be  stated.     By  H  &  12  Vict.  c.  44.  s.  9.  it 
had  to  be    clearly  and  explicitly"  stated,  by  the  Pul  iic  Health  Act 
clearly     stated  (.).     In  some  cases  the  name  a-     address  of  the 
party  and  his  solicitor  must  be  given,  in  oth.r,   .t  is  particularly 
required  that  such  name  and  address  should  be  .ndorsed.     Some- 
times, again,  the  Court  in  which  the  action  is  to  be  brought  must 
be  mentioned. 

add  essed  should  be  given  to  understand  with  reasonable  certainty  f-'S 
what  are  the  facts  relied  on  against  him.  in  order  that  he  may  ^'"^ 
decide  whether  he  will  tender  amends  or  not.    It  is  by  no  means  acc":;:^:'"' 
necessary  that  the  alleged  cause  of  action  should  be  described  ' ' 

wUh  technical  accuracy,  or  with  great  amplitude  of  detail  (/) 
Thus  inSmuk  v.  W.st  iHrhy  Loral  Board  (,).  the  cause  of  action 
was  for  improperly  filling  up  a  trench  made  in  the  highway  The 
notice  of  action  was  for  leaving  the  highway  in  an  insufficient 
state  of  repair.  It  was  objected  that  the  notice  of  action  was  for 
a  mere  non-feasance,  the  cause  of  action  for  a  misfeasance.  It 
was  held,  however,  that  the  notice  was  sufficient.  In  Jones  v 
Bird  {I,),  the  notice  alleged  that  the  defendant  had  altered  certain 

(a)  Ptmhon  v.  77ili-i>t,  (1867)  L.  R. 
2  C.  P.  44l> :  JMiJTe  v.  ]f„ll„>ey  Loral 
Board,  (1873)  L.  K.  9  <".  V.  «2  :  Xrwton 
V.  £llij,,  (1855)  6  E.  i  B.  115. 

(*)  (1868)  L.  B.  3  Ex.  114.'  See,  too, 
Holland  V.  .XoHhwieh  Highicaii  Board 
(1876)  .34  L.  T.  N.  S.  137. 

(<•)  5  &  6  WiU.  IV.  c.  60,  8.  109. 

(<0  24  &  25  Vict.  c.  96, 8.  1 13  ;  24  &  25 
Vict.  c.  97,  8.  71  ;  24  &  25  Vict.  c.  99, 


8.33. 

(«)  38  ii  39  Vict.  c.  65,  g.  264. 

U)  However,  a  mere  general  allega- 
tion of  a  breach  of  ihe  law  will  not  do. 
Sufficient  facta  must  be  disclosed  to  cou- 
stitute  a  cause  of  action.  See  Towiey 
y.  White,  (1826)  5  B.  &  C.  125;  Freeman 
V.  Line,  (1778)  2  Chit.  673. 

(_g)  (1878)  3  C.  P.   0.  423. 

(A)  (1822)  5  B.  &  Aid.  837. 

11—2 
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Time  and 
place. 


Formal 
requirements. 


Bewerg  in  ho  noKllRent  n  mamiwr  thiit  th«  pliilntiff's  houH«  fell 
•lowi).  T}i«  (hift'iuUiit  in  fuel  while  doinj,'  th«  work  hiui  neRloctod 
to  shore  up  H  chunney-BUck  .idjoininK  the  plnintiff'H  premiHe., 
which  con8«.,uently  fell  down  an.l  catiHed  the  dftiuiige  alleged.  It 
wiiH  held  that  the  notice  need  not  ni^edty  the  immediate  cause  of 
the  injury. 

In  Taiflnr  v.  AV,/,"<7,/  („),  th(,  defendant  was  a  magiBtrate  and 

the  alleged  cause  of  action  against  him  was  a  malicious  abuse  of 

jurisdiction.     The  notice,  however,  was  for  a  trespass  and  false 

imprisonment,   and   it  was  held  that   this   pointed   only  to  an 

act  done  without  jurisdiction  and   that   it  did  not  clearly  and 

explicitly  state  the  cause   of  action,  but  on  the  contrary  was 

likely    to  mislead   the  defendant  as   to  the  real  charge  which 

he   had   to  meet.     In   Ah',1  v.  Stock,  (h),  the  defendants  were 

sued  for  a  trespass  committed  by   them  in    issuing  an  illegal 

warrant.     The  notice  mentioned  a  certain   iierson   as  having 

been  entrusted  with  the  warrant  to   whom  it  was  not  in  fact 

directed,  and  was  held  insufficient  on  that  ground.     It  may  be 

doubted  whether  in  the  present  day  such  an  error  in  mere  matter 

of  surplusage  and  not  likely  to  mislead   would   be  considered 

fatal. 

The  time  and  place  of  the  alleged  cause  of  action  should  be 
stated  with  such  accuracy  as  the  circumstances  admit  of,  but  the 
i  'untiff  is  not  to  be  held  to  an  impossibility,  and  may  be 
relieved  from  giving  particulars  which  he  does  not  know  (c). 
Cases  may  be  conceived  in  which  he  could  not  state  the  place.' 
An  inaccuracy  which  cannot  possibly  mislead  does  not  vitiate  a 
notice  (d). 

In  a  like  manner  the  Courts  in  dealing  with  the  mere  technical 
requirements  of  notices  have  avoided  a  strict  interpretation. 
Where  a  name  and  address  have  to  be  given,  a  mistake  or 
imperfection  which  do  not  in  fact  mislead  will  not  be  fatal  (e) 


(a)  (18:.4)  3  E.  &  B.  724. 

(A)  (1H28)  4  Bing.  r,09. 

(f)  .Varfitm  v.  I'jjr/ier,  (1842)  3  g.  B. 
662;  Hrrefe  v.  Jerdein,  (1843)  4  Q.  B. 
585;  Jonen  v.  .ViVAfi//;i,  (1814)  13  .M  & 
W.  3(il  ;  Jacklin  v.  Fyfrhe,  (184.".)  14 
M.   &   W.   381,    Pvickett   v.    (iratrer. 


(l8-»fi)   8   Q.    B.  20  :   Leary  v.  Patriot 
(18.-X0  1.-,  Q.  B.  2r,f,. 

(rf)  Madden  v.  Keiuhigtmi  Vettrv 
(1892)  1  Q.  B.  fil4. 

(e)  James  v.  Sirift,  (182,5)  4  B.  &  C. 
681  :  0»hor)t  v.  Goiigh,  (1803)  3  B.  &  P. 
551 . 


roRji  OF  Nonci. 

I^e  "  abode  ••  of  ,i  solicitor  may  h,  either  hi.  private  reaidenoe  or 
h.8  place  of  bu«„e«H  (a).  It  han  he.n  held,  however,  that  whore 
a  no  .ce  «,mply  purported  to  be  dated  at  a  certain  place.  U  could 
no  be  taken  that  the  date  necessarily  gave  the  alxxle  of  the 
^  Hon  Hendu.g  the  notice  ,6).  It  has  been  held  in  Ireland  (c) 
that  .f  the  enactment  m  question  re.,uiroH  an  indorsement  of  a 
nan.e  or  address,  the  notice  is  not  sufficient  if  they  appear  on  the 
face  of  It.  the  Court  declining  to  follow  an  English  nisi  priu, 
decision  to  the  contrary  (<l). 

The  notice  must  be  a  notice  of  action.  A  mere  claim  for 
c  ^mpensation  will  not  suffice  (.).  It  must  be  unconditional.  A 
notice  that  proceedings  will  be  taken  unless  certain  terms  are 
complied  with  is  bad  ( /). 

In  all  cases  a  month's  notice  is  to  :      ^iven  (g)  and  tlie 
period   18  to   be  reckoned  excluding  both     ue  day  on   which 

n!d''°?\l"    ''7^    '"'^    '^'   ^"y   °"   ^h^^*'    "•«    writ    is 
ued  out.     Thus,  .f  notice  be  given  on  the  first  of  a  month. 

he   action    cannot   be   commenced    until    the   second    of    the 

following  month    for  the  party  to  whom  the  notice  is  given 

amends^.^"  '''  '""  "^"^  ^'  *^^«  ^''^^'  '-  '^"^-^"e 

Under  the  Workmen's  Compensation  Acts,  1897  and  1900   it 

?J!TV  fj  r""°  ^  °^  **^'  ^''  °'  ^«97.  that  the  notice 
(which  should  be  m  writing)  (.)  "shall  give  the  name  and 
address  of  the    person  injured,  and  shall    state  in  ordinary 


129 


Claim  for 

tiOD. 

VoUccihouia 
be  uncoo- 
ilitiunal. 

Time  of 
notice  how 
reckoneii. 


Nl     .^  ander 
Workmen'* 
CompenMtioo 
AcU. 


(a)  Robmii  y.  Hilliamt,  (1835)  2  C.  M. 

(*)  Tuifltn-  T.  Feitwirk,  (1782)  3  B  & 
P.  563,n.  See, too,  Williamty.BurgeM 
(1810)  3  Taunt.  127. 

0)  (WiH*  V.  IlHtigrrford,  (1857)  7  Ir 
C.  L.  R.  581. 

(d)  Orooke  v.  Curry,  (17891  Tidd'g 
Practice,  9th  e<l.,  Vol.  1,  p.  30. 

(<-)  .yfa»0H  7.  Birk^nlieiid  r,mmi». 
*i->nert,  (1861)  29  L.  J.  Ex.  407. 

if)  yorri»  V.  Smith,  (1839)  10  A.  ii  E. 
188.  For  other  points  as  to  notice,  gee 
Morgan  v.  Leach,  (1842)  10  M.  &  W.  558 
(notice  signe<l  by  party  and  indorsed  by 
attorney) ;  De  (imdouin  v.  Lewit,  (1839) 
10  A.  ic  E.  117  (notice  given  by  next 
inend) ;  EUtob  v.  ^y right,  (1851)  3  C.& 


K.  31  (notice  of  action  in  wrong  court)  • 
Box  V.  JoHe,,  (1817)  S  Price,  168  ;  Jone, 
V.  Simpn,^,  (1830)  1  C.  4  J.  174  (several 
notice  against  joint  wronRdoer)  ;  Hider 
V.  Dorell,  (1808)  1   Taunt.  383  (noti-e 
to  i^rson  acting    in    two  capacitien) ; 
PUhingtm  v.  Ril^^  (IH49)  3  j.^    ^33 
(notice  in  the  name  of  two  petrous,  one 
of  whom  deceaseil) ;  LamoHt  v.  Southull 
(1839)  5  M.  &  W.  416  (double  cause  of 
action,  one  r»iuiring  notice  the  other 
not)  ;  Lorelace  v.  Curry,  (1798)  7  T.  B. 
631  (notice  of  writ  of  process). 
O)  5  4:  6  Vict.  c.  97,  s.  4. 
(A)   Young  v.  Higgon,  (I8J0)  6  M.  4 

(0  Keen  v.  Milwall  Dock  Co.,  0882) 
8  g.  B.  n.  483,  C.  A.  ^        ' 
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NOTICE   OF  ACTION. 

language  the  cause  of  the  injury  and  the  date  at  which  it 
was  sustained,  and  shall  be  served  upon  the  employers, 
or  if  there  is  more  than  one  employer,  upon  one  of  such 
employers"  («). 


(rt)  Notice  of  ncciilent  must  be  given 
as  soon  as  practiciible,  and  befoi-e  the 
injureil  workman  voluntarily  leaves  the 


employment  in  which  he  sustained  the 
accident. 


Canadian  Notes  to  Chapter  Y. 

BELIEF  THAT  OFFICER  ACTING  WITHIN  POWERS  («). 

The  same  principle  has  been  followed  in  some  Canadian  cases 
as  in  the  English  cases,  namely,  that  the  homi  fide  belief  by  the 
oflicer  that  he  was  acting  within  his  duty  entitles  him  to  notice  (b). 
It  may  be  left  to  the  jury  to  say  whether  the  officer  acted  under 
a  fair  and  reasonable  supposition  that  he  was  performing  a  public 
duty  (c).  The  protection  of  the  statute  does  not  seem  to  apply 
where  the  action  is  for  a  non-feasance  (d),  nor  where  the  defen- 
dant  wa^  acting  for  his  own  benefit  (e) ;  although  in  one  case  a 
person  arresting  another  in  the  act  of  stealing  his  property  was 
held  entitled  to  notice  (/).  o         f    >'     j      »» 

On  the  whole  the  cases  are  conflicting,  and  proceed  accordino 
as  the  Court  or  jury  assumes  or  finds  a  bon,i  fide  belief  of  duty  or 
an  act  done  maliciously  and  without  probable  cause.  It  does 
seem  .irange  that  the  necessity  or  non-necesaity /;>r/«WWina  o 
condttum  precedent  io  the  suit  should  depend  on  the  plaintiff's 
proving  his  case  ifi). 

CONTENTS  OF  NOTICE. 

The  notice  required  by  R.  S.  0.  1897,  c.  88.  s.  14,  must  be  for 
one  month  {h)  and  be  delivered  personally  or  left  for  him  at  his 
usual  place  of  abode  (i)  by  the  person  intending  to  sue    or  h  a 


(a)  P.  121,  impra. 

(*)  fkutt  v.  HehuTH,  2')  O.  R.  450, 
constable  ;  Keniiedy  v.  J/tirnriu,  15  U 
v.  R.  487  :  /fughft  v.  Puke,  25  U.  C.  R. 
U5.  arbitrators. 

(<•)  CottreU  v.  Hufntim,  7  U.  0.  C.  P. 
277 ;  Cartwell  v.  Ilutfiiiun,  1  tJ.  C.  R 
3K1. 

(<f)  Harrium  v.  Ilnjce,  3()  U.  C.  R. 
.S24  ;  Harold  v.  Cnri>i>r„ti,>,i  of  Simeof. 
16  U.  C.  ('.  P.  13. 

(<•)  Pall  v.  KfHiify,  1 1  U.  V.  11.  3.50. 

(/)  McDonaldy.  ('ameroH,2  U.  C.  R. 


40«. 

0/)  See  further,  article  "Notice  of 
Action."  by  Mr.  H.  M.  Mowat,  K.C.,  in 
ly  C.  L.  T.  i(!i  ;  ais^,  article  in  21 
C.  L.  ,1.  3fi6. 

(A)  Soe  p.  120.  m/ira  ;  also  Hnig/U  v. 
Jiallard,  2  U.  C.  R.  2i» ;  .VelHt,>»h  v. 
VaiiHieMhunih,  8  U.  C.  R.  248  ;  Dem/my 
v.  J)0)igh,i-ly,  7  U.  0.  R.  313. 

(0  Pn«>f  of  service:  liyrnftv.  Weld, 
7  IJ.  C.  R.  104  ;  Gard/wr  v.  Jinrwell, 
Tay.  54. 


wMTM^^m^m, 
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to  sue  and  h.B  abode  (e).  and  indorsed  with  the  name  and  abS 
TIME  AND  PLACE  (f,). 


PLEADING  OBJECTIONS  TO  NOTICE. 


It  18  laid  down  by  numerous  authorities  that  in  such  cases 


C«)  See  A'emM,-  v.   Mcaarry,  (i  O.  S. 

67t»,  sijoiatiire  by  attoiuey  ;    MrKemie 

V.  J/?«.A«r«,  (i  0.  s.  4H6.  action  brought 

by  (iifferent  attorney. 
C*)  Scei..l27,*«/<m.  Cause  of  action: 

By  s.  1  the  act  complaineti  of  must  be 
done  maliciously  an.l  without  reason- 
able  or  probable  cause.  The  notice 
oupht  to  alkye  this  :  Iloioell  v.  Armour, 
7  0.  li.  363.  Minor  mistakeH  or 
variances  will    not    aflPect  :  //,■«*,«    v 


Ward  8  U  r  n  s,..,     v     ..T      ^-       '*^'''<'''*'  ^*  ^-  ^-  ^-  ^a  ; 


"  '■^//^  U  U.  0.  H.  02.  an,l  Ipj^r  v. 

MrF.irhHd,  5  U.  C.  B.  101,  for  allega- 
tion  of  conversion.  Trespass  :  see  a>n- 
milly  v.  Adamit,  11  U.  (>.  ^  307. 
MvOuine*,  v.  />,,/;;^,  27  o.  U.  117"  *23 
A.  R.  704.  Allegations  too  wide  : 
Spring  v.  Audf,  23  U.  C.  C.  1'.  l.-,2. 
The  pioof  must  bo  conttned  to  matters 
stated  in  notice  :  OlM-rnier  v.  Robert, on, 
14  P.  R.6,J3  ;  but  it  is  not  necessary  to 
prove  all  the  allegations:  Jiurw,  y 
H7W,  7  V.  C.  R.  104. 
(<•)  Court :  see  AniiKtrong  v.  Jiowe, 

16U  C.C.P.S39;  A«.iv./^«„^.,.20 
U.  C.  R.  436  ;  Mr,u»  v.  //uher,  18 
U.  C.  B.  282  :  .W,-,//  y.  Town,/,!,,  of 
Ri.*',  22  U.  C.  C.  P.  487  ;  rr«,„  y.  Fol/y, 
6  1'.  R.  164  ;  Wadtioortk  v.  Mfwburn  6 
0.  S.  432. 

(rf)  The  ilcfendant  need  not  be 
described:  /faaekf  y.  Adani^on,  14 
U.  0.  r.  p.  201. 

(«)  Where  plaintiff-  name  wut «igne<l, 


and  the  name  of  his  attorney  in.lorsed, 
held  msufficient :  Moran  v.  Palmer.  13 
V.  C.  C,  p.  528  ;  not  followcl  in  j,.,u., 
V.  Grace,  17  O.  R.  at  p.  688  (1889). 

(./•)  See  |..  129,  Mupra.  Where  name 
and  residence  of  attorney  not  indorsed 
but  addcl  insi.le  at  foot  of  notice,  held 
sufficient  :  Jiro,,  y.  Hiiber,  \r>  U.  C.  R. 
625.  Residence  of  attorney  :  nee  Jiatel 
y  UaM,  6  U.  C.  R.498;  mie^we  v. 
n right,  14  U.  C.  R.  52  ;  Ar.n^tron^  v. 


(</)  P.  128,  mpra.     See  f'riel  y  fer- 
guoon,  15  U.  C.  C.  P.  684  ;  Oliphant  v 
^»lie,   24    U.    C.    R.   398;    Parkyn   v. 
Staples,  19  U.  0.  0.  P.  240  ;   A>W,w  v. 
J«rf^  23  U.  C.   C.  P.  162  ;  Kemble  v. 
■V'-Oarry,  6  O.  S.  570  ;  .Vwr/f  y.  OidUy 
32   U.   t;.   B.  233  ;    Langford  y.  Airh'. 
IHifiek,  2  A.  B.  fil3  ;  Bond  y.  ConmM, 
15  0.  R.  716!  16  A.  11.398;  A/adrlen  : 
Shewer,  2   U.  C.   R.    US;    Connolly  y. 
Adam,,  11   U.  C.  R.  327;  Alderioh  v. 
Humphrey  and  Young,  29   O.    B.    427  j 
Cronkhite  v.  SommervilU.  3  V    C    R 
129.  ■ 

(A)  Armttnmg  y.  //omv*,  12  U.  C.  C.  P. 
539  ;  Moran  v.  Palmer,  13  U.  C.  C.  P.' 
S28.  See  also  VernUt  v.  MeAnlay,  5 
0.  B.  SIS  ;  McKay  y.  Cummingt,  6 
0.  B.  400  ;  Darts  y.  Moore,  4  U.  C  R 
209. 

(0  Donaldum  v.  Haley,  13  II  C  C  P 
87.  ■ 
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the  protection  aflforded  by  the  notices  of  action  is  only  for  those 
who  honestly  beheye  in  the  existence  of  a  state  of  facts  which. 
If  It  existed,  would  justify  the  act  complained  of.     And  this  is 

si3  fn  ?r'*'°^  ^^'i^^  ^"'y-  ""^«««  *^^^«  '«  °«  evidence  to 
ba«S  •'  a^  TV,""^  *°y*^'uf  "P^'^  ^■^^''^  *"y  «"«^  belipf  could  be 
based    (a).     The  reasonableness  of  the  belief  is  not  material  (6). 

\  The  notice  to  be  given  under  R.  S.  N.  B.  1900.  c.  40  s  12 
18  Similar  to  that  under  the  Ontario  statute,  except  that'  the 
names  and  abodes  may  be  entered  upon  the  notice,  not  necessarily 
indorsed  "  upon  the  back  thereof."  "ecwsaaruy 

wiflSff  *^^  plaintiff's  notice  set  out  the  "  maliciously  and 
^p^i  1  r°^"^  ^u^  r""^^^^^  ''*"««'"  b'^*  th«  statement  of 
ti«^lZHff'*'''''r.f.'*^''''y^^**  **^«  justice  had  jurisdiction, 
the  Plamtiff  was  held  down  to  the  exact  terms  d  his  notice.    In 

autnority      But    the  warrant  was   properly  issued,    the    real 

if^'^'^^.^J"^'''^'*^'''  ^*  ^^'^l'*  ^  enforced  after  the  debt  was 
paid,  and  this  was  not  covered  by  the  notice  (c). 


Ontario. 


WHO  ENTITLED  TO  NOTICE. 

Under  the  circumstances  of  the  particular  cases  the  following 
classes  of  public  officers  have  been  held  entitled  to  notice  -  ^ 
Arbitrator  (rf). 
Constable  (e). 

County  Crown  Attorney  (/"). 
Division  Court  Bailiff  (9)." 
Justice  of  Peace  (h). 
Licence  Commissioner  (i). 


(a)   White  V.  Hamiii,  .S6  N.  B.  B.  237 
(1903). 
(i)  Ibid. 

(e)  Hennettey  v.  Farqnhar,  35  N.  S. 
B.  22  (1902).  This  case  admirably  illug. 
trates  the  ingenious  technicality  to 
which  this  statute  gives  play.  See 
furthei-  Mott  v.  Milne,  31  N.  S.  B  372 
(1898). 

'(d)  Kennedy  v.  Burnetii,  15  U.  C.  B. 
487  ;  Hughe*  v.  Pahe,  2:,  U.  C.  R.  95. 

(p)  Scoff  V.  B^-bvrn,  25  0.  K.  450; 
Sage  v.  Dvjfy,  n  V.  C.  H.  30,  special 
constable  ;  Alderich  v.  Humphrey,  29 
O.  R.  427,  warrant  lacking  indorsation. 
(/)  McDmgall  y.  Pefertun,  40  U.  C 
E.  95. 

(^)  Lough  V.  Coleman,  29  U.  C.  B. 
867,  where  bailifi  indemnified  ;  Sander- 
ion  V.  Coleman,  4  U.  C.  B.  119 ;  McCanee 


V.  Bafeman,  12  U.  C.  C.  p.  4«9 ;  Dale 
V.  ro«/,  4  U.  C.  C.  P.  460  :  Pearton  v 
^KC^^/f,  15  f.  C.  C.  P.  79,  bailiff  and 
sureties;  Andernon  v.  Grace,  unsealed 
warrant.  See  also  Stephens  v.  Stapleton 
40  U.  C.  R.  353  ;  McMartin  v.  Hurl', 
hurt,  2  A.  R.  146  ;  Pardee  v.  Qlast,  11 
0.  B.  275  :  Hannt  v.  Johnston,  3  O.  R 
100. 

(/()  Haaclteir.  Adamson,  14  D.  C.  C.  P. 
201  ;  Bros/  v.  Huber,  18  V.  C.  B.  2H3, 
no  jurisdiction  ;  Sinden  v.  Brown,  17 
A.  R.  1 73  ;  McGuinem  v.  Bafoe,  27  O.  B. 
117  :  23  A.  B.  704  ;  Friel  v.  Fergmun. 
15  U.  C.  C.  P.  584,  invalid  warrant; 
Cartwell  v.  Huffman,  1  U.  C.  B.  381, 
when  jury  find  that  J.?,  acting  as  such  ;' 
Marsh  v.  Boulton,  4  U.  C.  B.  354. 

(0  Lecxm  V.  Licence  Commitsioneri 
of  Dufferin,  19  O.  B.  67. 


%^>.:.m: 


'^^mi£S^>x,^^::mimwm^'^m&\^^ 
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Mayor  (a). 
Pathmaster  (6). 
Poundkeeper  (c). 
Eevenue  Officer  (d). 
School  Trustee  (e). 
Sheriff  (/). 
Tax  Collector  (g). 

The  Sheriff  (A). 
Constable  (i). 
Constable  (A:). 

WHO  ARE  lOT  ENTITLED  TO  NOTICE. 

enS^d'toSeS^'"  ''^  circumstances)  have  been  held  not 
Constable  (Z). 
Division  Court  Bailiff  (m). 
Division  Court  Clerk  (n). 
Execution  Creditor  (o). 
Justice  of  the  Peace  (p). 


I8O0 
Ontario. 


(a)  JUoran  v.  Palmer,  13  U.  C  C  P 
528.  ■    ' 

(ft)  Helliwell  t.  Taylor,  16  D.  C.  R. 
279.  But  see  Stalher  v.  Tnwmhip  of 
DufmieK,  15  O.  K.  342  ;  McDonald  v. 
Dickimon,  25  0.  R.  45  ;  21  A.  R.  485, 
where  pathmaster  acting  in  capacity  of 
day  labourer. 

(c)  Deiiimn  v,  CiiHuing/iam,  35  U.  C. 
R.  383  ;  Darit  y.  Willianm,  13  U.  C.  C.  P. 
365. 

(.d)  Wadwxirth  v.  Murphy,  2  U.  C.  R. 
120. 

(c)  Spry  V,  Xnmhy,  1 1  U.  C.  C.  P.  285. 

(/)  Bee  62  Vict.  c.  7  (Ont.),  g.  3. 

(^)  Howard  v.  Uerrington,  20  A.  R 
175. 

(A)  Johnton  v.  7/am>,  1  B.  C.  R  93 
(1878). 

(0  White  V.  Hamm,  36  N.  B  R  237 
(1903). 

(*)  Peppy  V.  fiJ^wtf,  10  N.  S  R 
(1  B.  &  C.)  31. 

(0  Xelly  T.  &ac/o«,  Ai!«y  v.  Archu 
bald,  26  O.  R.  608  ;  22  A.  R.  522,  act 
not  imposeH  in  discharge  of  duty.  See 
further,  Ibbotttm  v.  Henry,  8  O.  R.  625  ;' 
Hmoell  T.  Arvwvr,  7  O.  K.  363  ;  McKay 


V.  Cummingt,  6  O.   R.   400  ;  JBeleh   v 
^r«o(^,  9  U.  C.  C.  P.  68. 

(w)  Dale  V.  CW,  6  tJ.  C.  C.  P.  544, 
action  for  excess  of  money  levied  on 
execution  ;  Stewart  v.  Cowan,  40  U  C  H 
346.  See  K.  S.  O.  1897,  c.  60,  ss.'  293- 
300. 

in)  McLeish  v.  Howard,  3  A.  R.  503 

money  received  under  judgment.  ' 

(o)  Doilery  v.  Whaley,  12  U.  C  C   1' 

105  ;   'Jimon  v.  Stubbt,  1   U.  C.  R.  347  ' 

Powke  V.  Robertson,  6  O.  S.  572. 

(^)  Issuing  warrant  without  informa- 
tion :  Fnel  v.  Feryvson,  15  P.  C.  C.  P. 
584.      Where  jury   find   that  J.  P.  did 
not   bona  fide  believe  he  was    acting 
within  duty :    Cumminii    v.    Moore     37 
U.   C.   R.   130;    Cnsick   v.   McRa'e,   11 
D.  C.   R.   509  ;  Xeill  v.  McMillan,   25 
U  C.  H.  485  :  Allen  v.  J/c^,tt,rn>,  44 
U.  C.  R.  62.    Not  returning  conviction  • 
Orant  v.    McFadden,    11    U.    C.   C.    P 
122  ;  Banney  v.  Jones,  21  U.  C.  R.  370 
Acting  without  qualification :  Crabh  v 
Longworth,  4  U.  C.  C.  P.  283.    Allowing 
default  judgment :  Mill,  v.  Conger    4 
O.  S.  383. 


British 
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Canadian  Notai. 

Municipal  CorporHtion  (a). 
Municipal  Councillors  (b). 
Official  Assignee  (c). 
Post  Office  Inspector  (d). 
Registrar  of  Deeds  (e). 
Eeturning  Officer  (/). 
Sheriff  (g). 
Surveyor  of  Streets  (h). 

The  Sheriff  (i). 


Inland  Eevenue  Officer  (k). 


NOTICE  UNDEE  WORKMEN'S  COMPENSATION  ACTS  (t). 

The  formal  requirements  of  notice  under  the  Workmen's 
Compensation  for  Injuries  Acts  are  less  stringent  than  under  the 
Acts  protecting  public  officers  (m).  There  is  more  stringency  in 
the  mode  of  oojectmg  to  the  notice  (n). 


Ontario. 


WORKMEN'S    COMPENSATION    ACT:     WHEN     NOTICE 
DISPENSED    WITH. 

Notice  of  injury  may  be  dispensed  with  under  ss.  9,  13,  and  14 
°;  ^ru}  ^  ■  *^®^'®  '^  reasonable  excuse  for  the  want  of 
it.     What  constitutes  reasonable  excuse  must  depend  on  the 


(a)  Hod^im  v.  United  CouiUie*  of 
Huron  and  Brvee,  3  E.  k  A.  16» ; 
McCarthy  v.  TowwiUjj  of  Ve:i/ira,  16 
P.  R.  41«  :  CU;/  of  St.  John  v.  Chriotie, 
21  S.  C.  R.  1 ;  Seotti»h  Ontarii,  and 
Manitoba  Ltind  (h.  v.  City  of  Toronto 
24  A.  R.  208. 

(*)  Defrauding  corporation  :  Town  of 
Chatham  x.  Honxton,  27  U.  C.  R.  5S0. 

(c)  Archibald  v.  Ualdan,  30  U.  C  R 
30. 

{d)  Hams  V.  Burnham  ,  23  A.  R.  90  • 
26  O.  R.  528. 

(/)  Harrison  v.  lirrg,,,  20  U.  C.  R. 
324,  negli^rent  omi.ssion  in  certificate  ; 
Rots  V.  McLay,  40  U.  C.  R.  83,  where 
the  subject  of  the  suit  is  to  recover 
excessive  fees  the  Registrar  is  entitled 
to  notice  :  cf.  Ontario  Industrial  Loan 
and  Inrestment  Co.  v.  Lindsey  ;  Cmnty 
of  Bruce  v.  McLay  11  A.  R.  477. 

(/■)    Mi'alton  v.  j^pjohn.  6  O.  R.  65. 


ig)  McWhirter  v.  Corbett,  4  U.  C. 
C.  P.  203,  execution  of  aji.fa. ;  but  see 
«2  Vict.  c.  7  (Ont.),  8.  3. 

(A)  McFarlane  v.  McDtmgall,  3  O.  S. 
73. 

(0  Macdoiinell  v.  llobertsim,  1  Terr. 
L.  R.   438,   I    Man.   h.  R.  434   (1893), 
executing/. /«.,  following  Mc}Vhirt4irv. 
Curbett,  4  U.  C.  C.  P.  2o3.     See  C.  0  N 
VV.  T.  1898,  c.  21,  s.  .i36. 

(*)  Sued  by  informer  for  his  share  in 
proceeds :  Wright  v.  Curk-tt,  21  N.  S.  R. 
232  ;   Carroll  v.  Curless,  23  N.  S.  R.  32 
(1890) :  McDonald  v.  Clarke,  22  N.  S.  R 
10. 

(0  P-  129,  tujira. 

On)  See  0>J!  V.  Hamilton  Sewer  P'pe 
Co.,  14  O.  R.  300,  case  of  -'icitor's 
letter,  Ston*  v.  Hyde,  9  •  D.  76, 

followed  ;  Mason  v.  Bertru. .,  18  O.  R.  ] 
signature  not        uired. 

(«)  Caraft.        y.  Park,  23  A.  E.  713. 
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Canadian  Notes. 


NOTICE   UNDER  MUNICIPAL   ACT. 

R  SSf%*he  Consolidated  Municipal  Act  (3  Edw.  VII   c  19)    ft,.t^H« 
^  (8)' "otice  of  accident  haa  to  be  given  (ft)  ^'  °°**"*'- 

^^nTo^'^t     ?  Pu'""^  eave  notice  to  thi  municipality  of  theacci 
Mav  Sfh  H^  ^^P?^"'*^  ''^  ^^y  7th,  when  itSX  happened 
s^Sht  the  aidTf"^"^^  *"d  -'««  tha?  Kad 

EEASONABLE  EXCUSE   FOR  WANT  OF  NOTICE 


180e 


(a)  Arnutrong  v.     Ca««rfa  ^<io«//f 
iZ.  W.  Co.  (1902),  4  0.  L.  R.  5«0. 

(*)  See  McQuillan  v.  Jown  of  St 
Mary\  31  O.  R.  401,  defective  sidel 
walk;  cf.  City  of  St.  John  v.  ChriMie, 
21  S.  C.R.I.  See  also  cases  in  Denton 
on  Municipal  Negligence. 

(1903),  5  0.  L.  R.  713. 


((0  Jfcfi'arr  v.  TwuiB  of  Pre,cott 
(1902),  4  0.  L.  R.  280. 

(«)  .Wc.A7rtfy  v.  Town,  of  Bracebridge 
(1905),  10  0.  L.  R.  3e0. 

(/)  0'<:'..««o,-  V.  <-,7y  „/•  BaniiUon 
(1905),  10  0.  L.  R.  529  ;  ArmHroag  v. 
Camida  Atlantic  H.  W.  Co.  (1902),  4 
0.  L.  R.  5ti0,  referred  to. 
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In  general 
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damage 
essential 
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classes  of 
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PAOB  PAOE 

When  Damage  will  be  presumeU     131       Exemplary  Damages 138 

Matters  of  Aggravation    136   |   Remoteness  of  Damage.......!!...     1,S9 

As  a  general  rnle  an  action  of  tort  will  not  lie  unless  the 
plaintiff  has  suffered  some  damage  sufficiently  substantial  to  be 
worthy  the  attention  of  the  Courts,  the  maxim  being  "  De  minimia 
nan  curat  lex."  There  are,  however,  certain  exceptional  cases  in 
which  an  action  will  lie  although  no  damage  has  been  suffered. 

Of  such  exceptional  classes  of  cases  the  most  important  is  that 
of  trespass,  whether  to  the  person,  land,  or  goods.  That  an  action 
should  be  allowed  for  an  invasion  of  the  person,  however  slight, 
may  well  be  explained  on  the  ground  of  the  necessity  of  preventing 
breaches  of  the  peace ;  to  refuse  it  might  tempt  the  injured  party 
to  take  the  law  into  his  own  hands.    And,  similarly,  in  the  cases 
of  trespass  to  lands  and  goods  the  rule  tliat  the  cause  of  action  is 
independent  of  damage  (a)  has  been  said  to  rest  on  the  doctrine 
of  the  inviolability  of  the  person.     "  These  rights  of  action  are 
given   in   respect  of  the  immediate  and  present  violation  of 
the   possbssion   of  the   plaintiff  independently   of   his    rights 
of  property;    they  are  an  extension  of  that  protection  which 
the  law  throws  around  the  person  "  (6).     Consequently  a  person 
who  has  been  deprived  of  the  use  of  a  chattel  through  the 
wrongful   act   of  another  is   entitled   to  substantial   damages, 
although  he  may  have  incurred  no  pecuniary  loss  thereby  (c). 
Again,  in  certain  cases  of  nuisance  an  action  lies  without  the 
necessity  of  proving  any  actual  damage  to  the  plaintiff.     For 
instance,  a  commoner  may  sue  another  commoner  for  surcharg- 
ing, or  a  stranger  for  wrongfully  putting  beasts  on  the  common, 


(a)  Jiideford  I'rhan  Council  v.  BidC' 
ford  Ry.,  (1904)  68  J.  P.  123. 

(h)  Per    Lord    Dcnman,    Ituj/tr)    v. 


Spence,  (1844)  13  M.  k  W.  p.  681. 

(c)  The  uVediana,  (1899)    P.  127,  at 
p.  136  ;  affirmed,  (1900)  A.  C.  113. 
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though  he  have  suffered  no  injury  either  by  reason  of  his  having 
no  beasts  of  h.s  own  to  put  there  (a),  or  by  reason  of  a  sufficiency 
0^  common  be.ng  left  (i).  And  action  a  right  of  action  accrues 
to  the  commoners  when  an  overt  act  of  the  lord  c.f  the  manor 
detracts  from  their  enjoyment  thus:  where  the  lord  of  the 
manor  or  his  assignees  so  works  minerals  under  the  conimon  as 
to  cause  a  subsidence  of  the  surface  (.)  ar.  injunction  will  be 
Znl,  \  '"/    '"^"'"    ^^    '^^'^"°"*'    ^"^^^^"^    commoners    are 

the   t  .      fT  ''"'^   ''  '''"'   '^^^  «"^  ^^«  — «"    'and. 
^    the    lord    of   the    manor    will    he    restrained    from    enclosing 

the   common   and    thus    derogating    from    the    rights  of    the 
commoners  (d).      An    interference   with    the   water    rights    of 
a  npanan   proprietor  is  actionable  none  the  less  because  the 
plaintiff  has  never  had  occasion  to  use  the  water  (.).     So  where 
the  inhabitants  of  a  district  had  a  right  of  pot-water,  and  the 
owner  of  the  soil  from  which  the  water  came  at  various  times 
dimmished  the  supply  so  that  there  was  not  sufficient  at  such 
times  for   he  general  need  of  the  inhabitants,  an  inhabitant  was 
held  entitled  to  sue,  although  there  had  never  been  an  insuffi- 
ciency at  any  time  when  he  had  occasion  to  use  the  water  (/) 
So,  m  the  case  of  an  action  for  disturbing  an  easement  of  light  or 
a  right  of  way,  proof  of  damage  to  the  plaintiff  is  not  necessary 

ut  °T!i  u  *""'"*  "^^^^  ''^''^  *^«  obstructed  may  sue." 
although  he  house  was  unoccupied  at  the  time  of  the  obstruction 
If  a  private  right  of  way  be  obstructed  by  the  locking  of  a  gate' 
across  the  way  the  reversioner  of  the  tenement  to  which  the  way 
IS  appurtenant  may  sue,  although  at  such  time  the  obstruction 
could  be  no  damage  to  him  (,).  The  reason  usually  assigned  for 
allowing  a  right  of  action  in  all  these  cases  is  that  the  doing  of 
he  acts  complained  of  would,  if  continued,  bar  the  plaintiff's 
legal  right  by  establishing  evidence  in  future  in  favour  of  the 
wrong-doer  (/^).     This  reason  is  open  to  the  objection   that  it 

(a)  Wflh  V.  Wailing,  (1778)  2  VV.  BI. 

(b)  See  notes  to  .Vrilnr  v.  Spatcman 
(1669)  1  Wrns.  Saund.  346  a. 

(«-)    Bithop    Auckland    CvHiperative 
Snriffif    V.   Buttfrkmwle   ColUeru   n, 
(1904)  2  Ch.  419.  ■' 

(d)  Heath  y.  Deane,  (1905)  2  Ch.  86. 
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(<•)  Sampiim    v.   IToddhiatt,  (l8.-)7'>   1 
C.  B.  N.  s.  m\  ' 

(J")  Ilarrop   v.  JIhxt,  (1868)   L    K 
4  Ex.  43.  ^      •   XV. 

is)  J^iflffi//  V.  ,1Wr,  (185(1)  9  (!.  B.  .364 
(A)  Per   Martin,  B.,  Ifarrop  v.  //,>jrf. 

L.  R.  4  Ex.  r   4- ;  ami  (16fii>)  1  Wms! 

Saund.  346  a. 


:<-i:S.iig5S!?^s»^r/ 
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theoretically  involves  a  petitio  principii,  for  it  is  only  where  the 
party  whose  right  is  invaded  has  the  means  of  resisting  the 
invasion  that  the  continuance  of  the  injurious  act  affords  any 
evidence  against  him,  on  the  principle  "  Qui  non  prohibet  quod 
prohibere  potest  assentire  videtiiir,"  and  in  many  cases  the  only 
mode  of  resistance  open  to  him  is  that  of  action  ;  but,  at  the 
same  time,  it  must  be  conceded  that  there  would  frequently  be 
great  difficulty,  after  the  nuisance  had  continued  for  a  long  time, 
in  showing  that  the  plaintiff  until  recently  had  suffered  no 
damage,  and  therefore  was  not  in  a  position  to  resist. 

But,  although  in  the  above- mentioned  cases  of  nuisance  there 
need  be  no  actual  present  damage  to  the  plaintiff  to  vest  a  right  of 
action,  still  there  must  be  damage  in  a  certain  sense, — the  injury 
inflicted  must  be  appreciable,  so  that  the  plaintiff's  capability  of 
enjoying  his  rights  if  he  wished  to  enjoy  them  would  be  sub- 
stantially less.  A  mere  inappreciable  diminution  in  the  volume 
of  a  stream  flowing  through  the  plaintiff's  land  (a),  or  in  the 
quantity  of  the  light  coming  to  his  ancient  windows  (/>),  or  an 
inappreciable  disturbance  of  his  surface  by  the  withdrawal  of  the 
support  of  the  adjoining  soil  (c),  is  not  usually  a  ground  of 
action.  Although  whenever  an  injury  is  done  to  a  right,  actual 
perceptible  damage  is  not  indispensable  as  the  foundation  of  an 
action ;  it  is  sufficient  to  show  the  violation  of  the  right,  and  the 
law  will  presume  dariage  (rf). 

In  cases  of  nuisances,  however,  which  are  productive  of  mere 
personal  discomfort,  such  as  noisy  or  unsavoury  trades,  in  order 


(«)  Ki'iuit  V.  (freut  Euttern  R.  Co.. 
(1884)  27  Ch.  D.  122. 

(ft)  Kelk  V.  Peursoii,  (1871)  L.  R. 
6  Ch.  80».  As  to  the  quantum  of  ob- 
struction, to  ancient  lights,  which  will 
entitle  a  pUintiff  to  .-i  mandatory  in- 
junction, see  Colin  \.  Home  and  Colonial 
Storet.  Ltd..  (1904)  20  T.  L.  R.  47.5,  H.  L. 
As  to  when  the  reme<l y  is  in  damatres, 
see  Kine.  v.  Jolly,  (I'JO.i)  1  Ch.480,  C.  A. 

{(•)  In  Smith  V.  Tharkerah,  (1866) 
L.  H.  1  C.  P.  564,  the  Court  said  that 
withdrawal  of  support  was  not  action- 
able unless  followed  by  appreciable 
damage,  but  probably  all  that  they 
meant   was   that    the  tuhtidence  must 


be  appreciable.  See  per  Collins,  J.,  in 
Attoi-m-y- General  v.  Conduit  Colliery 
Co.,  (I8y5)  1  Q.  B.  p.  31.S.  Still  in 
considering  whether  in  a  particular  case 
the  subsidence  is  appreciable,  some 
reference  must  presumably  be  had  to 
the  amount  of  damage  which  the  plain- 
tiff is  hkely  lo  suffer  fnn..  it.  And  that 
will  to  some  extend  depend  upon  the 
locality.  A  subsidence  of  a  couple  of 
inches  in  the  middle  of  a  valuable 
cricket  ground  might  be  very  appreci- 
able, while  a  subsidence  of  a  foot  in  the 
middle  of  a  moor  might  not. 

(<0  Einbrey    v.  Owen,  (1851)   6    Ex. 
353. 


7  •ySlW  ..■ 
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to  give  the  plaintiflf  a  cause  of  action  not  only  must  the  nuisance 
have  been  of  such  a  degree  as  to  afford  a  capability  of  substantial 
annoyance,  but  the  plaintiff  must  have  actually  suffered  that 
annoyance.    Thus  where  a  confectioner  had  for  more  than  twenty 
years  used  a  pestle  and  mortar  in  his  back  premises,  which 
abutted  on  the  garden  of  a  physician,  but  the  noise  and  vibration 
did  not  cause  any  substantial  annoyance  until  shortly  l)efore 
action  brought,  when  the  physician  erected  a  consulting-room  at 
the  end  of  his  garden,  it  was  held  that  until  such  erection  of  the 
consulting-room  the  latter  could  have  brought  no  action,  and 
therefore  until  such  date  the  statute  did  not  begin  to  run  against 
him  (a).    Apparently,  in  cases  of  nuisance  of  this  character,  the 
rule  of  law  is,  that  so  long  as  each  of  the  parties  uses  his  own 
property  for  the  ordinary  purposes  for  which  it  was  constructed, 
then  so  long  there  is  nothing  that  can  be  regarded,  in  law,  as  an 
actionable  nuisance.     But  if  either  party  use  his  property  in 
such  an  unusual  manner  as  to  cause  injury  to  his  neighbour,  the 
aggrieved  person  is  entitled  to  protection  (b). 

Again,  in  certain  cases  of  breaches  of  duty  by  public  officers,  (^ertain 
an  action  has  been  held  to  lie  for  the  mere  breach  without  proof  bSch  of 
of  damage.    Thus,  where  under  the  old  law  a  debtor  was  taken  '•"ty^'by' 
in  execution  of  a  judgment,  a  mere  temporary  escape  for  however  offi^«. 
short  a  time  was,  without  more,  cause  of  action  against  the 
sheriff  (c) ;  so,  too,  in  the  case  of  the  sheriff  delaying  to  execute 
a  ca.  sa.,  the  creditor  might  sue,  though  he  had  suffered  no  loss 
by  the  delay  (d).     So,  too,  an  action  lies  without  damage  against 
a  returning  officer  at  a  parliamentary  election  for  wrongfully 
refusing  to  receive  the  plaintiff's  vote  (e). 

The  cases  of  libel,  and  those  kinds  of  slander  which  are  action-  Libel  and 
able,  per  ge,  can  hardly  be  regarded  as  forming  an  exception  to  sfande?"^ 
the  general  rule  that  to  ground  an  action  the  plaintiff  must  have 
suff  red  damage,  for  it  is  impossible  to  exactly  estimate  the  effect 
of  published   defamation,  and  some  degree  of  damage  to  the 
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(«)  Stiirgen  v.  Bridgituin,  (1879)  11 
Ch.  D.  862. 

(A)  Sander» .  Cliirk  v.  Groti-emn- 
Maruioiu  Co.,  (1900)  2  Ch.  873  ;  Knight 
T.  hie  of  Wight  Electric  Light  and 
Power  Co.,  (1904)  73  L.  J.  Ch.  29i);  90 
L.  T.  410. 


(t')  Per  Parke,  B.,  William  t.  Mo»- 
tyn,  (1838)  4  M.  i  W.  p.  153. 

(rf)  Clifton  V.  Hooper,  (1844)  6  Q.  B. 
468. 

(e)  Aihhy  V.  White,  (1703)  Lorti 
Baym  938. 


f*    ••        •r'^-JBLf  ..ja^^V.  7K 
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Trover. 


oftriXmnJk  P'*'"*'^*  chftracter  may  very  reasonably  l)e  presumed.  And  thi 
same  observation  may  be  made  wilh  reference  to  the  invasion  o: 
a  trade-mark,  which  is  actionable  without  proof  of  any  specific 
injury  (a),  for  though  the  plaintiff  may  be  unable  to  prove  anj 
actual  deprivation  of  custom,  yet  such  deprivation  may  fairly  bt 
presumed.  Where,  however,  substantial  damages  are  claimed 
the  onus  of  proving  loss  rests  upon  the  plaintiff  {!>). 

An  action  of  trover  will  technically  lie  notwithstanding  that 
the  chattel  converted  be  redelivered  before  action  brought  (c), 
unless,  indeed,  the  redelivery  be  accepted  as  an  accord  and 
satisfaction  ;  but  this  may,  perhaps,  be  explained  on  the  ground 
that  the  cause  of  action  at  the  date  of  the  conversion  was  for 
substantial  damage,  and  a  right  of  action  once  vested  cannot  be 
got  rid  of  by  the  mere  act  of  the  defendant. 

In  Ashhy  V.  IVhih'  (d)  Holt,  C.J.,  put  forward  as  an  explanation 
generally  applicable  to  all  cases  in  which  an  action  lies  without 
proof  of  damage,  that  *'  want  of  ri«ht  and  want  of  remedy  are 
reciprocal,"  and  that  every  "injury  imports  a  damage  when  a 
man  is  thereby  hindered  of  his  right."  This  as  an  exi)lanation, 
however,  seems  to  be  illusory,  *or  it  merely  transfers  the  difficulty 
back  one  step  frcai  the  remedy  to  the  right,  leaving  unsolved  the 
question  why  in  certain  classes  of  rights  the  right  is  to  have  the 
defendant  refrain  from  doing  the  act  complained  of  at  all,  and  in 
others  is  merely  a  right  not  to  be  damaged.  In  truth  it  seems 
that  in  many  of  the  cases  in  which  an  action  is  allowed  without 
proof  of  damage  its  allowance  is  dependent  not  upon  any  prin- 
ciple, but  upon  a  purely  arbitrary  rule. 

In  actions  of  tort,  compensation  is  the  principle  of  redress, 
and  the  measure  of  damages  is,  in  the  absence  of  matters  of 
aggravation,  the  exact  amount  of  the  injury  which  the  plaintiff 
has  suffered  in  his  person,  property,  or  reputation ;  including  in 
cases  of  ijersonal  injury  the  loss  of  prospective  earnings  (e). 

And  in  suth  cases  the  assessment  of  damages  is  for  the  jury, 
consequently,  where  there  is  a  payment  into  court,  with  an 


Compensation 
the  principle 
of  redress. 


(a)  Hhjiefd  v.  Payne,  (1833)  4  B.  &  Ad. 
410. 

(//)  The  Magmilia  Metal  Co.  v.  The 
AthLi  .Vr',!  Co.,   (lsit7)    14   B.    P.   C. 


(c)  Bull.  N.  P.  4«  :  RoUe,  Abr.  Tres- 
pass, P.  6. 

(d)  (1703)  Lord  Raym.  938. 

(«)  JohiutoH  V.  Great  WeiUm  71.  Cb^ 
(1!K)4)2K.  B.2.50,  C.A. 
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adrai88ion  of  liability,  the  amount  bo  paid  in  Hl.ould  not  be 

divulged  durniK  the  courwe  of  the  proceedings  (a). 

But  when  the  tort  in  accompanied  by  a  raalicio..H  intent  on  the  !).»..«« for 

part  of  the  defendant,  the  jury  are  allowed  to  take  such  malice  T^^ll^L 

into  consideration  in  assesBing  the  damages,  and  to  award  the 
plaintiff  a  SUM,  more  than  sufficient  to  comi>ensate  him  for  any 
injury  received  by  him  of  the  kinds  above  mentioned.  Thus 
where  in  an  enquiry  as  to  damages,  in  a  case  of  seduction,  the 
jury  awarded  the  plai.itiff  1,000/..  the  Court  refused  to  set  aside 
the  award.  alth<.ugh  the  parties  were  only  in  a  moderate  sphere 
of  life  (i).  ^ 

Again,  where  the  defendant  insisted  on  joining  the  plaintiff's 
shooting  party,  and  fired  at  his  birds,  at  the  same  time  using 
intemperate  and  insulting  language,  the  jury  having  awar.led  500Z. 
damages,  the  Court  refused  to  disturb  the  verdict  (r).  Heath  J 
giving  as  a  reason  for  such  a  refusal  that  to  allow  juries  to  give 
substantial  damages  for  insult  in  such  cases  "  goes  to  prevent  the 
practice  of  duelling"  id).     So  where  the  defendant  entered  the 
plaintiff's  premises  and  strewed  poisoned  barley  there,  whereby 
some  of  the  plaintiff's  fowls  died,  the  jury  were  directed  that  they 
might  give  substantial  damages  beyond  the  loss  of  the  fowls  (.) 
And  in  one  case  the  plaintiff  in  an  action  for  breaking  and  entering 
his  house  was  allowed  to  give  in  evidence  that  his  wife  was  so 
terrified  by  the  defendant's  conduct  that  sh^,  fell  ill  and  died 
m  consequence,  for  the  purpose  of  showing  that  the  entry  was 
outrageous  and  violent,  a  fact  which  the  jury  were  entitled  to 
consider  m  assessing  the  damages  (/) ;  although  in  order  for 
Illness  to  enhance  damages  it  must  be  shown  that  the  malady 
was  the  natural  or  immediate  result  of  the  tortious  act  {r,).      In 
Cock  V.  Wortham  (h),  where  the  plaintiff  in  an  action  for  trespass 


(a)  Jagufii  V.  Stiufh  Eii:<ex  Hater 
Wurkt  Co.,  (litoi)  20  T.L.  R.  563. 

(*)  Jaiiott  V.  yifkli,,,  (1818)  5  Price 
C41. 

(<■)  Merent  v.  Harvey,  (1814)  5  Tnunt. 
442. 

(d)  Ibid.  p.  444. 

(?)  Sear»  v.  Lyons,  (1818)  2  Stark.  317. 

if)  Hurley  v.  Berg,  (1815)  1  Stark.  98. 

0?)  Alhopp  V.  Allt„pp,(\mo^  29  L.  J. 
Ex.  315. 

C.I. 


(h)  (1736)  2  Selw.  N.  I'.  lOth  «!.  1104. 
Where  the  act  of  debauching  was  com- 
mitted  in  the  father's  hou.se  l.y  a  person 
whose  presence  there  was  a  trespass, 
tho  father  had  hi.s  election  whether  he 
wonlij  sue  in  trespass  quare  cluumtm 
fregU  and  give  the  debauching  in 
evidence  as  matter  of  aggravation  or 
under  the  head  of  alia  enormia,  or  on 
the  case  per  quod  nerritiuu  anmit.  Sec 
per  Holt,  C.J.,  Rutsell  v.  Corn,  (1703)  6 
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to  a  houBe  clninied  dftmaR«H  for  (JebaiichinK  Iun  dauRhter  and  no 
loHR  of  Hcrvice  was  proved,  it  wuh  mM  •' un  U.  Iohh  of  Hervice  not 
havinR  been  proved,  that  wan  quite  immaterial,  the  rule  ».eing 
that  where  losa  of  service  in  tlie  ^'ist  of  the  action  there  it  must 
be  proved ;  but  where  laid  only  in  agRravation  of  damaKes,  loiKi 
of  Hervice  need  not  be  proved." 

Similarly  in  an  American  case,  where  the  defendant  remained 
on  the  portion  of  the  highway  opposite  the  plaintiff's  houHe  for 
the  purpose  of  using  slanderous  language  of  the  plaintiff,  the 
soil  of  that  portion  of  the  highway  being  the  proi)erty  of  the 
plaintiff,  it  was  held  that  the  defendant  might  l>«  sued  in  trespass, 
and  that  in  such  action  the  plaintiff  might  recover  damages  for 
the  slander  as  matter  of  aggravation  (a).    Ho  when  the  defendant 
in  pulling  down  his  house  caused  portions  of  the  timber  to  fall 
upon  the  adjoining  premises  of  the  plaintiff,  where  they  did  damage, 
it  was  held  that  if  the  jury  thought  the  defendant  had  maliciously 
and  intentionally  caus.  d  the  timber  to  fall  where  it  did  they 
might  give  higher  damages  than  if  the  injury  was  the  result  of 
mere  negligence  (h).     It  seems  to  have  been  at  one  time  thought 
that  the  propriety  of  giving  extra  damages  for  matter  of  aggrava- 
tion was  confined  to  cases  of  trespass,  but  this  has  l)een  decided 
otherwise.     In  Bell  v.  Midlaml  li.  Co.  (c),  where  the  reversioner 
of  a  private  railway  siding  sued  the  defendants  for  maliciously 
placing  an  obstruction  between  the  siding  and  their  railway  to 
which  he  had  a  right  of  access,  the  jury  were  held  entitled  to 
give  damages  in  excess  of  the  pecuniary  injury  to  the  reversion. 
In  one  case  (d).  indeed,  Lord  Esher  and  Lopes,  L.J.,  said  that  if 


Mod.  p.  127.  and  />,r  Hiillcr,  .J.,  Jiennett 
V.  AlU-ott,  (IH7S)  2  T.  R.  p.  ViJ,  And 
that  U  presumably  Btill  the  law.  .See 
below,  p.  2'2i). 

(a)  Adaiim  V.  Ifirfm.  (IH'il)  |1  Harb. 
(N.Y.)  -J'M.  The  pliiintiff  there  sue<l  in 
trc»pB!<«  toavoid  thcdiffifulty  of  proving 
special  daniaf?e,  the  words  use<i  not 
having  been  actionable  /u;-»i: 

(A)  Kmhlen  v.  .)/y,v*,  (1X61)  6  H.  k  N. 
54. 

(O  (1H6I)  10  C.  B.  N.  S.  287.  Where 
malice  i.s  of  the  gist  ot  the  action,  the 
greater  the  malice  the  high<T  are  the 
damages  that  will  be  allowed  (I'earnm 


V.  Lrmaifrf,  (1843)  5  M.  k  O.  700). 

((/)  Dixon  V.  Ciilrriift,  (18!»2)  I  Q.  B. 
pp.  4<!4,  4ti»i.  In  the  later  case  of 
Smith  V.  Eiiriijht,  (lN|tH)  «<»  L.  X,  N.  S. 
724.  where  an  action  of  replevin  was 
brought  for  g,MKl.s  disduineil  for  rent 
which  was  found  not  ro  Ik;  due,  it  was 
held  by  a  Pivisionnl  Court,  u|)on  the 
authority  of  Ilnwer  v.  /><•«•,  (1M43)  n 
M.  A:  W.  c-iU.  that  the  plaintiflf  might 
recover  damages  for  injury  to  his  repu- 
tation in  trade  caused  by  the  illegal 
seizure.  It  is  not  there  stated  whether 
the  dcfenilant  knew  the  rent  not  to  be 
due.     If  he  did,  the  decision  may  be 
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RoodH  iM,  .Uesally  seized  under  such  circorngtances  ««  to  cant  an 
..n|.utat.o„  u|K,n  the  character  of  the  owner,  i,  •  cannot  in  an 
action  f.,r  Huch  .lle^al  neizure  recover  any  d.ma«eH  for  the  injury 
to  h.8  reputation.  They,  however.  Hee.n  to  have  .tated  the  law 
anneceH«ar.ly  wulely.  They  were  dealing  with  a  seizure  which, 
though  .il.«a  .  wan  not  maliciouH.  If  goods  be  seized  nuUiciously 
^.  h  an  .ntent  thereby  to  defame,  it  seems  clear  on  the  authority 
of  the  alH)ve  canen  that  danrnges  for  injury  to  the  reputation  may 
be  recovered  as  a  matter  of  agKravation. 

though  the  object  of  allowmg  them  were  punitive,  an.i  to  deter  ''"■"»?•■"  "^ 

ot^rs  in  Uke  cases  offending  (.).    But  it  is'doubtfui  whether  the  ^^^t^^- 

better  v.ew  .s  not  that  they  are  consolatory  rather  than  penal 

resting  upon  the  principle  that  where  there  is  malice,  the  plaintiff 

suffers  from  a  sense  of  wrong  and  is  entitle.1  to  a  UatUun  for 

that  mental  pam  (/.).     And  this  latter  view  seems  to  be  more  in 

accord  with  the  modern  practice,  according  to  which  in  actions  of 

tort  evidence  of  the  defendants  means  is  disallowed,  on  the 

ground  that  it  is  nothing  to  the  purpose  "  that  damages  are 

taken  from  a  deep  pocket  "  (o). 

lai'  "Thte'Z  f'"'''  *'"*  t  '  ''*'"'*«^  •"  ^^"  'y'  ''  *^'«  ^»- '•><*- 
aw.     There  may  be  an  actionable  wrong  and  damage  flowing  "'""'^- 

from  that  wrong  as  its  natural  consequence,  and  yet  no  compen 

eation  may  be  recoverable  in  respect  of  such  damage.     Legal 

damage  must  be  something  which  is  capable  of  being  estimated 

in  terms  o    money;  it  must  be  a  temporal  and  material  loss. 

Thus,  expulsion  from  a  religious  society  is  not  legal  damage  (d). 

Loss  of   the  hospitality  of  friends  in   the  sense  of  gratuitous 
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justified,  for  in  /in'iverv.  Di'ic  the  Court 
procewled  upon  the  ground  that  the 
seizure  was  ni:.(ie  '-under  a  fals.  and 
pretended  claim  of  rij^ht,"  and  that  the 
n<^t  was  eon«e.|uentIy  malicious.  If 
however,  he  di.l  not,  the  case  is  in  direct 
conflict  with  the  decision  of  the  Tonrt 
<'f  Appeal  in  Dixon  v.  CaUraft,  and 
c'>nse<iucntly  cannot  be  sup[>orteil. 

(«)  See  ,»^r  Wilmot.  t'..I.,  THUUI.ie  v 

HWMn<i!»)  3  Wils.  p.  ,.,:/,,,  „e,„h; 

.)..  M>-re>t  V.  Uar,-e.,j,  (IHH)  .-,   Taunt. 

p.  444  ;  Mayneon  Damages,  .".the.!,  p.  46. 

(h)  This   view   has  been   a.lopte..!   in 


America    to    the    extent    of    allowing 
agj^ravated    damages  against  a  miater 
foe  the  malice  of  li is  servant  {Ilawr,  v 
f^      '''vr,(I«74)lUMa8.s..M8.    Andsee 
h.      wick  on   Damages,  7th  ed..  Vol.  1 
p.  an.  n.). 

('■)  Per  Al.lerson,  II.,  S.hort  v.  Sto,j 
(lH3t!)  Roscoe.  \.  p.  ijth  e<l.pp.  fil,  87  J 
Jame»  v.  Hiddhigtim,  (lH3f)  (5  C.  &  \\ 
'>»'.):  IhiiUuU  V.  TiiijUtr,  (I87H)  L.  K.  n 
Q.  B.  7!l  ;  Ke,j.e  v.  K.'.j^e  ami  Maj-WfU, 
(l«H.i)  II  P.  n.  100. 
(<'}  Rohertt  V.  Bohertt,  (1864)  .5  B.  & 
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supply  by  them  of  food  and  drink  is  sufficiently  material  for 
this  purpose  (a),  hut  loss  of  the  mere  society  of  friends  as  dis- 
tinguished from  heir  hospitality  is  not  (A).  It  is,  however, 
actionable  per  sc  without  proof  of  either  damage  or  loss  of 
society  to  say  that  the  plaintiff  is  affected  by  a  contagious  or 
infectious  disease  (c). 

The  extra  costs  and  expenses  which  are  incurred  by  the 
successful  party  in  an  action  in  excess  of  what  he  recovers  on 
taxation  against  the  other  party  are  not  regarded  as  legal  damage, 
and  cannot  be  recovered  in  any  form  of  action  (d).  This  prob- 
ably rests  upon  the  ground  that  the  incurring  of  such  extra 
costs  is  the  voluntary  act  of  the  party  himself. 

In  one  case  (e)  Lord  Esher  said  that  "  where  a  plaintiff  has  a 
cause  of  action  for  a  wrongful  act  of  the  defendant,  tiie  plaintiff 
is  entitled  to  recover  for  all  the  damage  caused  whicli  was  the 
direct  consequence  of  the  wrongful  act  and  so  probalily  a  conse- 
quence that,  if  the  defendant  had  considered  the  matter,  he  must 
have  foreseen    that  the  whole  damage  would  result  from  that 
act"  (./),  even  including  damage  which  was  not  an  infringement 
of  any  legal  right.     In  that  case  the  owners  of  a  building  with 
ancient  windows  pulled    it  down    and    rebuilt   it   so    that  the 
windows  coincided  only  in  part  with  the  old  windows.      Lord 
Esher  was  of  opinion  that  in  an  action  for  damages  for  obstruc- 
tion of   the  lights  in  the  new  building  the  owners   would  be 
entitled  to  recover  damages  for  the  obstruction  of  the  non-coin- 
ciding portion  of  the  windows  as  well  as  of  the  coinciding  portion. 
But  that  opinion  was  expressed  obiter,  and  seems  to  be  unsup- 
ported by  other  authority. 

Liability  in  tort  is  in  general  confined  to  the  damage  which  is 
the  proximate  result  of  the  tortious  act,  and  does  not  extend  to 
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{ii\  Ihiiies  \.  Solomon,  (1871)  L.  It.  7 

Q.  n.  112. 

vA)  Per  tionl  \Vt'n.slcy<liile,  Lijiich  v. 
KiiUjhf.  (IHCil)  it  H.  L.  ('".  p.  r>'J'.\. 

((•)  Jl/oiulwnif/i  V.  (Jiai/,  (IH4-I)  7 
M.in.  i  (ir.  :m. 

{<l)  Shirliiir  v.  A'W;r(/,  (181 1 )  4  Tiiunt. 
7  ;  Jt'iihhii  V.  Hi,lfliiljt/i,  (1827)  4  ItiiiR. 
ICO:  Dot-  \.  lJuiig,(l7'.K,)  1  Ksp.  3.")« ; 
(frare  V,  Moii/dii,  (183ti)  2  Biug.  N.  C. 


•"'HI.  Hut  see  luiiitrn,  Sitndbark  v, 
T/i,i,ii,ig.  (ISKi)  I  Stnik.  :<(m;.  iiml  J{i;iil- 
l.niiih  V,  \fir,/rf/,ifr.  (IHKi)  \  \  Q,  H.  1).  ]. 

(»■)  ///•  lAUidon,  Tilhurij  ,<•  limit hf ml 
It.  t  ».  antl  rnintfin  of  (/oirpr'n  H',i!l/ 
S-liooh,  (188!0  24  y.  H.  U.  :H2fi. 

(./')  yA/W.  |).  a2',t.  For  rule  of  liiw  as 
to  ancient  li,i,'lits,  .see  ( o/h  v.  Uoiiif  Ji- 
Colo'iiiil  StoriH.  Ltd.,  (I!M)4)  20  T.  L.  K. 
47.->,  H.  1.. 
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damage  which  is  only  remotely  connected  with  it  (a).  "  One  who 
commits  a  wrongful  act  is  responsible  for  the  ordinary  conse- 
quences which  are  likely  to  result  therefrom;  but,  generally 
speaking,  he  is  not  liable  for  damage  which  is  not  the  natural  or 
ordinary  consequence  of  such  an  act,  .r.,!.  -y  :;,  lie  shown  that  he 
knows,  or  has  reasonable  means  of  .liowing,  ihat  <-.  nsequences 
not  usually  resulting  from  the  act  ar  •  1.  reat,on  of  <me  existing 
cause,  likely  to  intervene  so  as  to  .-.iinon  damage  to  a  third 
person  "  (b). 

In  Smith  V.  London  d-  South  IVeatern  R.  Co.  (c)  the  defendants 

permitted  some  trimmings  of  one  of  the  hedges  bordering  their 

railway  to  remain  in  heaps  between  the  hedge  and  the  line  for  a 

fortnight  in  very  hot  weather.     Sparks  from  a  passing  engine 

caused  the  heaps  to  ignite.     The  lire  caught  the   hedge  and, 

owing  to  a  high  wind  which  was  blowing  at  the  time,  spread 

across  a  stubble  field  and  over  a  road,  and  burnt  a  cottage  of  the 

plaintiff,  which  was  distant  two  hundred  yards  from  the  spot 

where  the  lire  began.      It    was   held  that  the  damage  to  the 

plaintiff  was  not   too  remote.     In  Powell  v.  Salisbury  (d),  the 

defendant,  being  under  an  obligation  to  repair  a  fence,  neglected 

to  do  so,  whereby  the  plaintiff's  cattle  escaped  into  the  defendant's 

close,  and  were  there  killed  by  the  falling  of  a  haystack.     The 

defendant  was  held  liable.     In  that  case,  however,  although  there 

was  no  averment  or  evidence  upon  the  point,  it  must  probably  be 

assumed  that  the  defendant  knew,  or  had  the  means  of  knowing, 

that  the  haystack  was  in  a  condition  in  which  it  was  likely  to 

fall.      In  Siieegby  v.  Lancashire   d-   Yorkshire  IL  Co.  («),  some 

cattle  of   the  plaintiff  were  being  driven  along  a  road  which 

crossed  a  siding  of  the  defendants'  railway  on  the  level.     The 

defendants  negligently  caused  some  trucks  to  be  sent  down  on  to 

the  siding  while  the  cattle  were  crossing  it,  and  the  cattle  being 

frightened  rushed  away.     8ome  o'  them  were  afterwards  found 
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(rt)  As  tr  the  ii|)|plicati()n  of  this  rule 
in  the  oasi!  of  undue  ilelention,  throu^'h 
tlic  negligence  of  the  carriei'B  agent,  in 
tile  course  of  transit,  »e«j  Settrle  v. 
Lund,  (_1!)04)  !K)  L.  T.  ."i2'.»,  ('.  A. 

(A)  Pfr  Uovill,  C.J.,  Sliarp  v.  I'mkll, 
(lS7a)  L.  U.  7  C.  P.  at  p.  'iM. 

(f)  (1870)  L.  K.  6  C,  1'.  14. 


t'O  (1828)2  Y.&  J.  31(1. 

(-■)  (1875)  1  Q.  11.  u.  42.  See,  too, 
//a/mtnij)  v.  Orei/uri,,  (18it."))  1  Q.  B. 
5«1  :  but  (ice  Liiummtu-  v.  O.  H'.  Ry., 
(18;mj)  2  g.  B.  313,  which  distinguished 
between  "passing"  and  "straying" 
Cijttle. 
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at  a  distance  of  a  quarter  of  a  mile  dead  upon  the  defendants' 
railway,  having  escaped,  through  defects  in  fences  for  which  the 
defendants  were  not  responsible,  into  a  garden,  and  thence  on  to 
the  line,  where  they  were  run  over  by  a  passing  train.     The 
damage  was  held  to  be  not  too  remote.     Again,  in  S,aiuan  v 
Creed  (a),   the  damage   was    held    not   too  remote,   when   the 
defendant  left  a  loaded  gun   at   full  cock,  beside  a  gap  from 
which  a  private  path  led  over  defendant's  lands  from  the  public 
road  to   his   house.      The  defendant's   son  (aged  15),  coming 
towards  his  father's  house  along  the  path,  found  the  gun,  and 
returning  with  it  to  the  public  road,  not  knowing  it  was  loaded 
pointed  it  in  play  at  the  plaintiff  who  was  injured  bv  the  gun 
going  off.     But  on  the  other  hand,  in  Sharp  v.  Powell  (h),  the 
defendant's  servant,   in   breach   of  a   Police  Act,   washed' the 
defendant's  van  in  the  public  street.      The  water  used  in  the 
operation  ran  down  the  gutter,  and  would,  under  ordinary  cir- 
cumstances, have  flowed  down  a  grating  into  the  sewer ;  but  owing 
to  a  severe  frost  the  grating  had,  unknown  to  the  defendant  or 
his  servant,  become  stopped  up  with  ice,  whereby  the  water  used 
in  washing  the  van  was  unable  to  get  away,  and  spread  over  the 
road  and  there  froze.     The  plaintiff's  horse,     hile  being  led  past 
the  spot,  slipped  upon  the  ice  and  was  damaged.     The  injury 
was  held  to  be  too  remote.     In  Hoey  v.  FelUm  (<•),  the  plaintiff 
was  engaged   as  a  journeyman  at  a  cigar   factory,  and  in  the 
ordinary  course  of  his  duties  ought  to  have  presented  himself  at 
the  factory  at  two  o'clock.     At  half-past  one  he  was  wrongfully 
given  into  custody  by  the  defendant  upon  a  false  charge,  and 
detained  for  half  an  hour.     By  reason  of  such  imprisonment  he 
became  so  unwell  that  upon  being  liberated  he  was  obliged  to  go 
home  instead  of  going  to  his  work  at  the  factory  :  in  consequence 
whereof  bis  employer  filled  up  his  place  with  another  workman 
and  he  lost  his  employment.     In  an  action  for  false  imprisonment 
It  was  held  that  the  loss  of  employment  was  too  remote  to  be  the 
subject  of  a  claim  for  damages. 


(«)  (l!)04)2Ir.  R.  317,  C.  A. 

(*)  (IK72)  L.  R.  7  C.  1'.  253.  Cp. 
HarAiicrf  v.  Idle  DUtrirt  (\mncil. 
(IS'JG)  1  Q.  n.  335,  as  to  which  case  see 
above,  p.  109. 


('•)  Cl^til)  11  c.  B.  N.  S.  142.  See 
also  lM,h,  V.  L.  .<■  S.  W.  Ry.,(^mo) 
L.    R.  10  Q.  R.,  C^.kburn,  J.,  pp  117 
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The  above  decisions  show  that  no  general  rule  can  be  laid 
down  by  reference  to  which  the  question,  whether  in  any  par- 
ticular case  the  (iamage  sought  to  be  recovered  is  too  remote 
can  be  determined.  Whether  it  is  or  is  not  too  remote  is  a 
question  of  fact  depending  on  all  the  circumstances  of  the 
case,  but  although  a  question  of  fact  it  is  one  for  the  Court 
to  determine. 

Whether  injury   to  health   resulting  from   fear  caused    bv  Nerrous.hock 
wrongful   conduct  of  the  defendant  can  be  the  subject  of  a  '^''^''^^y 
claim  for  damages  was  at  one  time  doubted.     It  has  now,  how-    "*  '" 
ever,  been  decided  that  compensation  is  recoverable  for  physical 
injury,  although  unaccompanied  by  actual  impact  (a). 

A  similar  decision  was  arrived  at  in  Bell  v.  Great  Northern 
R.  Co.  of  Ireland  (b),  in  which  it  was  held  that  if  the  defendants' 
negligence  causes,  as  its  natural  and  reasonable  consequence,  a 
great  fright  which  produces  nervous  shock,  and  if,  as  the  natural 
and  reasonable  consequence  of  that  shock,  the  plaintiffs  health 
is  injured,  damages  can  be  recovered  for  such  injury.     These 
decisions,  though  logically  satisfactory,  are  not  in  accord  with  the 
ruling  of  the  Privy  Council  in  the  earlier  case  of  The  Victorian 
Railwa,,  Commismmers  v.  Coulta8  (c),  the  material  facts  in  which 
were  as  follows  :  The  defendants'  servant,  in  charge  of  a  gate  at 
a  place  where  a  road  crossed  the  defendants'  line  on  the  level, 
negligently  invited  the  plaintiff  and  his  wife,  who  were  driving 
in  a  vehicle,  to  cross  the  line  at  a  time  when,  owing  to  the 
approach  of  a  train,  it  was  dangerous  to  do  so.    Just  as  they  had 
passed  over  one  set  of  rails  the  train  dashed  by.     The  train  did 
not  touch  either  the  plaintiffs  or  their  vehicle,  but  the  fright 
produced  by  their  dangerous  position  caused   such   a   severe 
nervous   shock  to  the   female  plaintiff  that   she   had   a   mis- 
carriage (d).      The   Judicial  Committee  of  the  Privy   Council 
held  that  the  damage  was  too  remote.     This  decision,  which 
is  not  binding  in  Great  Britain,  cannot,  however,  in  view  of 
more  recent  decisions,  be  regarded  as  expressing  the  present 
state  of  the  law  upon  the  subject. 


(</)  Diilieu  V.  White,  (lUOl)  2  K.  B. 
f69.  See  also  Wilkinton  v.  IMvntaii 
(1897)2Q.B.  57. 


(ft)  (18yo)  2t;  L.  B.  Ir.  428. 
(c)  (1><87)  IS  App.  Cas.  222 
(li)  Sec  12  \'iclonau  Law  Rep.  8a."i 
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But  even  where  the  damage  is  such  as  a  person  possessed  of 
all  the  defendant's  knowledge  of  the  surrounding  circumstances 
could   not  have  reasonably  anticipated  as  likely  to  flow  from 
the  wrongful  act,  the  defendant  will  nevertheless  be  liable  if  he 
intended   the  result  which  in  fact  happened.     Intention  will 
supply  the  necessary  link  to  make  that  consequence  proximate 
which  was  prima  facie  remote.     Thus,  where  the  plaintiff  was 
under  contract  with  the  owner  of  land  adjoining  a  high  road  to 
execute  certain  work  thereon,  and  the  defendants,  a  water  com- 
pany, wron-fully  permitted  their  main,  which  ran  along  and 
under  the  road,  to  leak,  whereby  the  plaintiff  was  delayed  in  the 
execution  of  Ins  contract,  it  was  held  that  the  plaintiff  had  no 
cause  of  action,  for  that  the  damage  was  too  remote  («),  but  the 
Court  at  the  same  time  expressly  intimated  that  if  the  defen- 
dants  had  intended  the  result  the  action  would  have  lain  (6) 
Actual  intention  is  not,  however,  in  all  cases  a  necessary  con- 
comitant of  liability  (C-).     And  this  intention  will  be  presumed 
whri>  ti.e  concurrent  circumstances  raise  a  reasonable  assump- 
tioa   that   the  ultimate  consequences  of  the  initial  negligence 
were  or  ought  to  have  been  within  the  contemplation  of  the 
tort-feasor  (</). 

Where  between    the  act  of  the  defendant  and  the  damage 


C«)  Cuttle  V.  Stm-ktim  Waterworhi  Co 
(187,5)  L.  R.  10  g.  B.  4.-)3. 

(*)  I/iii/.,  p.  4.-)H.  .See,  however,  Cham, 
herlain  v.  Jioi/d,  (1K83)  U  Q.  B.  D.  407. 
There  a  statement  of  claim  alleged  that, 
the  plaintiff   liaving   been  blackballed 
for  a  club,  a  proposal  was  made  to  alter 
the    rules    regulating   the    election   of 
.•nembers  to    the  club,  and    that    the 
defendant   with  a   view   to  retain  the 
existing   regulations  and  to  secure  the 
exclusion  of  the  plaintiff  from  member- 
ship, published  defamatory   matter  of 
him,  and  thereby  induced  the  majority 
of  the  members  to  retain  the  existing 
regulations,  .ind  so  preventetlthe  plaintiff 
from  again  seeking  to  be  elected.    On 
.lemurrer  the  claim  was  held  bad  ;  one 
of  the  grounds  of  the  <lecision  Ix-ing 
that    even    if    the   deprivation    of    an 
opportunity  of  candidature  was  a  suffi- 
cient legal  damage  it  wiis  too  remote, 


notwithstanding  that  it  was  the  very 
result  that  the  defemlaat  intended. 
But  the  Court  need  not  be  ui.derstood 
to  have  decided  anything  which  would 
conflict  with  the  proposition  stated 
in  tlie  text ;  apparently  all  that  they 
meant  was  that  it  was  so  irrational  to 
suppose  that  there  was  any  logical  con- 
nection between  the  defamation  and 
the  retention  of  the  reguhitions,  that 
the  averment  of  that  connection  might 
be  disregarded  and  treated  as  if  it  were 
struck  out  of  the  claim  ;  sec  the  judg- 
ment of  Lord  Coleridge  at  p.  4i2. 

0)  Gibhiniixy.  Ifiiiiyfrford,  (1904)  1 
Ir.  K.  211,  C.  A. 

(rf)  McDmcnll  v.  OreM  Wetterii  ff 
Co.,  (1902)  8fi  L.  T.  .-..'58  ;  reversed  by 
C.  A.  vl903)  2  K.  B.  .m.  It  is,  however, 
submitte.1  that  the  above  stated  pro- 
position may  still  be  regarded,  at  least, 
as  arguable. 
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complained  of  there  interveneH.  as  one  of  the  links  in  the  chain  of 
causes,  the  wrongful  act  or  omission  of  a  third  party,  the  ques- 
tion whether  the  damage  is  to  be  regarded  as  too  remotely  con- 
nected with  the  defendant's  wrong-doing  seems  to  depend  upon 

the  following  considerations : 

(a)  As  stated  above,  intention  will  supply  the  want  of  proxi- 
mateness;  if,  therefore,  the  defendant  intends  that,  as  the  con- 
sequence of  the  act  done  by  himself,  the  third  party  shall  do  the 
act  which  immediately  causes  the  damage,  he  will  be  liable. 
Thus  if  a  printseller  exhibit  prints  or  effigies  in  his  window, 
and  thereby  attract  a  crowd  to  look  at  them  which  causes  the 
footway  to  be  obstructed,  he  will  be  responsible  for  the  obstruc- 
tion («),  for  the  very  object  of  putting  such  things  in  the  windows 
IS  that  passers-by  should  stop  and  look  at  them.     So  the  erec- 
tion of  a  playhouse  may  be  a  nuisance  by  reason  of  its  drawing 
crowds  of  people  to  its  doors,  and  for  such  nuisance  the  owners 
of  the  house  will  be  responsible  (h),  for  they  intend  the  crowds 
to  come   there.     Again,  though  it  is  not   the  natural  conse- 
quence  of  the  uttering  of  a  slander  that  it  should  be  repeated 
by  third  persons,  yet  if  the  original  utterer  intended  that  it 
should  be  repeated  he  will  be  liable  for  the  consequences  of  such 
repetition  (c). 

(b)  If  the  defendant's  act  is  wrongful,  and  is  likely  to  afford  Where  act  of 
an  opportunity  to  the  third  party  to  do  the  act  immediately  SHf 
producing  the  damage,  such  third  party  acting  negligently  and  S'^''^- 
without  intention,  the  defendant  will  be  liable  (d).     Thus  where 
the  defendant  wrongfully  left  a  cellar-flap  in  a  street  rear-^d 
against  the  wall  of  the  house,  and  a  third  party  negligently 
caused  the  flap  to  fall  on  the  plaintiff,  the  defendant  was  held 
answerable  {e).     So,  too,  where  the  defendant  unlawfully  placed 
across  a  roadway  a  cheval  de  jHse  to  prevent  vehicles  from  using 


(a)  Jtexv.  Carlile,  (1834)  0  C.  P.(J36. 

(»)  Bettfrtoii'»  '"«*(•.  (lti»5)  Holt.  nss. 
The  case  of  harher  v.  Penley,  (18U3)  2 
Ch.  447,  may  be  resteti  on  this  ground. 

(p)  Per  Lopes,  I-..I.,  Sjteight   v.  6',«. 

nay,  (181*1)  fiO  L.  J.   Q.  «.  p.  232,  ami 

per  Bowen,    I  ..].,    Ratrliffe    v.    Kra,u 

(I8H2)  2  Q.  B.  p.  r,30. 

(rf)  Sullivan  V.  Creed,  (1904)  2  Ir.  R, 


317,  C.  A. 

_  (»■)  Ahhott  V.  Miirjie,  (188.3)  2  H.  &  C. 
7-J4.  For  the  .-ipplication  of  the  same 
principle  to  a  duty  arising  out  of  con- 
tract, sec  Ji,nrim:i  v.  Mnrcli  Ghs  ,<• 
r,<ke  ('„.,  (1872)  L.  K.  7  Kx.  !»« ;  Mow- 
hratj  V.  Merryu-eather.  (189."))  2  Q.  B. 
040 :  A'lige/hiirt  v.  Furrant,  (1897")  1 
Q.  I'..  210,  C.  A.  '   V        7 
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the  road,  ftnd  some  person,  without  the  defendant's  authority 
subsequently  removed  it  from  the  roadway  on  to  the  footpath 
adjoining  and  negUpently  left  it  there,  and  the  plaintiff,  whc 
was  lawfully  using  the  footpath,  ran  against  the  spikes  of  the 
cheral  de  j'risn  in  the  dark  and  was  injured,  the  damage  was  held 
not  too  1  emote  («). 

And  the  same  rule  applies  where  the  intervening  negligence  ol 
the  third  party  consists  not  in  a  positive  act  done,  but  in  an 
omission.  Thus  wliere  the  defendants  wrongfully  caused  water 
to  spout  up  in  a  public  road,  and  the  plaintiff's  horses,  which  were 
passing  with  his  carriage  along  the  road,  took  fright  at  the  water 
and  swerved  to  the  other  side  of  the  road,  where  some  third 
persons  who  were  constructing  a  sewer  had  carelessly  left  a 
cutting  unfenced,  and  the  horses  fell  into  the  cutting  and  were 
damaged,  the  plaintiff  was  held  entitled  to  recover  against  the 
defendants,  notwithstanding  that  without  tlie  negligence  of  the 
th-'rd  persons  llie  injury  would  probably  not  have  happened  (b). 

Where,  however,  a  person  of  mature  age  with  full  apprehension 
of  the  proliable  danger  chooses,  for  purposes  of  recreation,  to 
encounter  the  risk  and  is  injured,  his  voluntary  and  unnecessary 
exposure  of  .his  person  to  the  risk  of  mischance  may  avoid  his 
right  of  action  (t). 

(c)  If  the  third  party,  in  doing  the  act  which  immediately 
produces  the  damage,  acts  not  negligently  but  wilfully,  then,  even 
though  the  defendant's  own  act  was  wroi.gful  and  the  act  of  the 
third  party  was  the  natural  consequence  of  it,  the  defendant,  if 
he  did  not  intend  that  consequence,  will  not  be  liable,  unless 
he  induced  a  belief  in  the  third  party's  mind  that  he  would  be 
justified  in  doing  the  injurious  act.  Thus  if  the  defendant  pub- 
lishes of  the  plaintiff  slanderous  matter  not  actionable  per  se,  and 
the  special  damage  relied  on  is  a  wrongful  act  of  a  third  party 
done  in  consequence  of  such  slander,  the  test  of  the  defendant's 
liability  is  wliether  the  third  party  would,  upon  the  assumption 
that  tlie  slanderous  matter  was  true,  be  justified  in  doing  the  act 


ia)  Clark  i.  Cluimbeni^  {1H7M)  a 
Q.  B.  U.  Ail.  See,  too,  Colli i,>  v.  Middle 
Leiii  Ciimii:i.-(.iUiiteni,  (KSOlt)  h.  1{.  4 
C.  P.  271*,  and  Seutt  v.  Slifjihnd ,  (177i) 
2  W.  Bl.  892. 


(A)  Hill  V.  Xeiv  Jlit;  Co.,  (1868)  9 
B.  &  S.  803  ;  and8ee  Sullirunv.  Creed, 
xujird,  p.  144. 

((•)  (rilen  V.  LuiidoH  County  Council. 
(1904)68  J.  P.  10. 
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Which  is  laid  aa  special  damage  (a).     Therefore,  where  the  defen- 
dant Baid  of  the  plaintiff,  a  married  woman,  that  she  had  nearly 
been  seduced  before  marriage,  whereupon  her  husband  in  conse- 
quence 0    the  slander  turned  her  out  of  doors,  it  was  held  that 
the  expulsion  was  not  sufficient  special  damage  to  support  an 
action,  for  the  husband  would  have  had  no  legal  justification  in 
expelling  her  even  if  the  imputation  had  been  true,  thouc^h  it 
would  have  been  otherwise  if  th.  slander  had  imputed  adulte^ryto 
the  plaintiff  (/,).     If,  in  consequence  of  a  slanderous  imputation 
third  persons  afterwards  assemble  and  maltreat  the  slandered 
party  by  way  of  punishment  for  his  supposed  transgression,  the 
slanderer  cannot  without  more  be  held  responsible  (c) ;  though 
cases  might  readily  be  put  in  which  the  circumstances  would 
afford  very  strong  evidence  of  an  intention  on  the  part  of  the 
speaker  that  such  a  result  should  follow.     But  even  then  it  seems 
that,  m  order  to  render  the  speaker  liable  in  such  a  case,  it  is 
necessary  that  the  jury  should  find  the  existence  of  such  intention 
as  a  fact(./).    In  the  case  of  Ljiich  v.  Kni,,ht  (,■)  Lord  Wensleydale 
mchned  to  the  view  that  a  person  guilty  of  a  wrongful  act  such  as 
slander  must  be  held  responsible  for  all  such  consequences  as, 
"taking  human  nature  as  it  is,  with  its  infirmities,  and  having 
regard  to  the  relationship  of  the  parties  concerned,  might  fairly 
and  reasonably  have  been  anticipated  and  feared  would  follow," 
but  the  majority  of  the  law  lords,  Campbell,  Brougham,  and 
Cranworth,  seem  to  have  decided  that  case  in  direct  opposition 
to  such  a  doctrine  (/). 

In  one  case,  where  the  defendant  having  left  his  horse  and  cart 
standing  unattended  in  the  street,  the  horse  backed  the  cart  into 
the  plaintiff's  window,  and  it  was  set  up  as  a  defence  that  the 
cause  of  the  horse's  moving  was  that  a  passer-by  wantonly  whipped 
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(«)  Vicum  V.  M'ihor,  (180(i)  ,s  East, 
1,  as  explaiiieil  by  Lord  CampbtU  in 
LijHvh  V.  Kuiijlit,  (lutil)  y  H.  L.  C.  at 
p.  oDo. 

(*)  Lynch  v.  Kniyht,  (18«1)  9  H.  L.  C. 
577. 

('•)  ler  Lord  Ellenborough,  Vicars  v. 
Ui7cvv,  (180<i)8East,  p.  4. 

{(1)  Ileajii/,  T.,  In  re,  (1888)  22  L.  R. 
Ir.  5(M). 


W  (1801)  9  H.  I,.  C.  p.  (!00. 

(/)  It  should  be  observed,  however, 
that  the  case  of  L,j„rh  y.  Knight  has 
sometimes  been  treated  as  (hough  there 
were  no  .liscrepauey  between  the 
opinions  of  the  different  law  lords.  .See 
l>er  Hrelt,  L.J.,  Chai„hcrl„i„  v.  Jioud 
(1883)  U  Q.  B.  D.  p.  414,  and  per 
Huddleston,  B.,  miitney  v.  Moignanl. 
(1890)  24  y.  B.  U.  p.  631. 
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the  horse,  and  that  coiiBequently  the  person  so  whipping  the  hors* 
and  not  tlie  defendant  was  the  party  liable,  Tindal,  C.J.,  at  nis, 
prius,  said  that  "  if  a  man  chooses  to  leave  a  cart  standing  in  th« 
street,  he  must  take  the  risk  of  any  mischief  that  may  be  done  "  (a) ; 
but  this  was  only  an  obiter  dictum,  the  jury  having  interijosed  and 
stated  that  they  did  not  believe  that  the  horse  had  been  strucli 
at  all. 

It  has,  however,  been  held  in  a  recent  case  that  where  a 
runaway  horse  and  carriage  runs  down  a  person  in  broad  day- 
light, in  a  public  street,  the  primd  facie  presumption  is  that  the 
owner  of  the  horse  and  carriage  is  in  fault  (h). 

The  mere  fact  that  one  person  by  his  wrongful  act  affords  an 
opportunity  to  another  to  commit  a  wholly  independent  wrong, 
cannot  render  the  former  liable  for  the  consequences  of  the  latter'e 
wrong-doing.  Where,  however,  the  original  cause  of  the  ultimate 
disaster,  is  the  negligent  or  tortious  act  of  one  person,  and  the 
"  effective  "  cause  of  the  accident  is  the  negligence  of  another, 
between  whom  and  the  original  wrong-doer  there  is  some  relation ; 
or,  in  other  words,  where  there  is  the  interposition  of  the  negli- 
gence of  another  person,  between  the  primary  negligence  and  the 
ultimate  accident  the  mediate  negligence  of  the  original  tort- 
feasor, which  afforded  opportunity  for  the  immediate  negligence 
of  the  second  wrong-doer,  renders  him  liable  for  the  injury 
resulting  from  such  negligence  (t). 

Thus  although  the  immediate  vendor  of  tins  of  preserved  food, 
or  other  articles  of  a  similar  kind,  might  not,  in  all  cases,  be 
responsible  to  his  customers  for  their  condition,  it  appears 
probable  that  the  wholesale  trader,  from  whom  the  retail  vendor 
procured  them,  would  be  liable  to  a  third  party  who  sustained 
injury  by  reason  of  their  unwholesome  character,  the  original 
vendor,  when  supplying  the  goods,  being  aware  that  they  were 
purchased  from  him  for  human  consumption  (<Z), 


(«)  Jllidj/f  V.  (,;>,idiriii.  (18:11)  5  c. 
A:  P.  p.  VJ2. 

(Ii)  Slier  V.  Ihtrkir,  (11103)  ti  F.  42, 
Ct.  of  Sess. 

(c)  Engrlhart  v.  Fiirrmif,  (1M97)  1 
g.  B.  240,  C.  A.  As  to  the  liability  of 
a  railway  company  for  neglecting  to 
protect    passengers    from    assaults    bv 


their  foUow-passengers,  8ee  Pimader  v. 
Xiirtli  J-Jii'tern  11.  Co..  (1892)  1  Q.  B. 
38."),  and  the  observations  upon  that 
case  in  Cnhb  v.  (ireat  Wentern  It.  Co., 
(18114)  A.  C.  419. 

((/)  Gordon  v.  Mcllurdij,  (1903)  (5  F. 
210,  Ct.  of  Sess. 
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(d)  It  IB,  however,  an  obvious  proposition  that  if  the  defen- 
dant's conduct  is  p,.r  se  lawful,  the  mere  fact  that  it  is  likely 
to  induce   third   parties   to  commit  some    .-..dependent  wron'.^ 
will    n  .t   render    him    liable    therefor.      Ti.us   where    certain 
members  of  the    Salvation  Army  assembled  together  for  the 
awful  purpose  of  peaceably  marching   in    procession   through 
the  streets  of  a  town,  inU  did  so  with  the  knowledge  that  th"ey 
would  probably  come  into  collision  r,ith  certain  other  persons 
antagonistic  to  themselves,  and    viti.  ,ood  reason  to  suppose 
that  a  breach  of  the  peace  would  .  ,  committed  by  such  latter 
persons,  and  in  consequence  breaches  of  the  peace  were  in  fact 
committed  by  such  persons,  it  was  nevertheless  held  that  tlie 
members  of  the  Salvation  Army,  having  com.uitted  no  acts  of 
violence  themselves,  were  not  responsible  for  the  misconduct  of 
their  opponents  (a). 

In  the  case  of  Rex  v.  Moore  (6),  where  the  defendant  used  his 
premises  as  a  pigeon-shooting  ground,  and  i,i  cor.sequence  idle 
persons  collected  outside  the  grounds,  with  the  object  of  shooting 
the  pigeons  which  escaped,  and  did  damage,  it  was  indeed  held 
that  the  defendant  was  liable,  notwithstanding  that  the  presence 

Uno7wV''h'f/rr"'   "''  '"""''    ^^'    ""^-      ''"*    *h«  g-»"d    DocHneof 

upon  which  that  decision  went  was  that,  as  the  acts  of  the  third   "^'  ^-  '^'"^'■ 

persons  were  the  probable  consequence  of  the  defendant's  act 

and  such  as  the  experience  of  mankind  must  have  led  anyone  to 

expect  as  the  result,  the  defendant     as  as  answerable  as  if  that 

result  was  his  real  object  (c).  which  is  the  very  proposition  that 

was  directly  repudiated  by  the  majority  of  the  House  of  Lords  in 

Lynch  V.  Knight.     Rex  v.  Moore  has,  however,  been  followed  bv 

Page-Wood,  V.-C.  in   Walker  v.  Breu^.terid),  by  Eomer,  J.,  in 

Bellamy  v.   Wells  {e),  and   by  ^orih,  i.,  in  Barber  y.Penley  (f) 

though  m  none  of  these  cases  was  Lynch  v.  Knight  referred  to' 

It  may  be  that  the  doctrine  of  Rex  v.  Moore  is  too  inveterate 


(«)  Beatty  V.  (iillbankx,  (1882)  9 
Q.  B.  D.  3(»8.  See,  however,  O' Kelly 
V.  Harrey,  (1882)  H  L.  K.  Ir.  105, 
where  the  Court  of  Appeal  in  Irelanc! 
held  that  a  justice  of  the  peace 
was  justified  in  dispersing  a  lawful 
assembly  of  persons,  if,  owing  to  the 
probability     of    such     persons     being 


attacked  by  others  who  were  antago- 
nistic to  them,  there  was  no  other  means 
of  preserving  the  p«ace. 

(*)  (!832)3b.&Ad.  184. 

(<•)  .See/wr  Littledale,  J.,  S.  C.  p  188 

(d)  (1867)  L.  R.  5  Eq.  26. 

{«)  (l.H9<,)g3t^  -r.N.  S.C3i. 

(/)  (1893)  2  Ch.  447. 
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to  be  now  overruled,  hut  it  is  submitted  that  it  is  an  anomalous 
departure  from  principle  (o). 


(«)  In  the  cane  of  llrx  v.  <',irlil(>, 
(lx:u)  t!  C.  A:  1'.  p.  c.Ji,.  rofur«-nce  wiw 
made  to  the  case  of  ;i  Miss  Very,  the 
(laiiifhter  of  a  confectioner  in  Hegcnt 
Street,  who  attended  to  her  father's 
■hop,  and  who  was  ronsidered  so 
beautiful  that  a  crowd  of  three  or  four 
hundred  i«!rsons  use<l  daily  to  assemble 
in  front  of  the  sho;>  windowH  for  the 
purpose  of  looking  at  her.  so  that  [Kdioe 
constables  were  obliged  to   be  in  con- 


stant attcnilanee  befori'  (he  house.  And 
similar  canes  are  constantly  arising  in 
which  persons  who  happen  to  be  the 
objectsof  popular  ad  miration  or  curiosity 
involuntarily  cause  a  nuisance  to  the 
neighbourhoo<I  in  which  they  live.  Yet 
it  could  never  t>e  contended  that  such 
persons  were  liable  to  iin  .mlictuicnt  for 
a  nuisance.  But  the  distinction  l)Ctweeii 
such  caxes  and  that  of  R.  v.  Moore 
seems  to  be  impalpable. 


Canadian  Notes  to  Chapter  VI. 

DAMAGE. 

INJURY  TO  RIGHT  (a). 

An  action  will  lie  for  inju  7  to  a  right  though  no  appreciable 
damage  has  been  sustained ;  f'no  principle  being  that  where  an 
act  done  would  he  evidence  a^umst  the  existence  of  a  right  it  is 
an  injury  to  such  right  for  which  the  party  injured  may  sue  (b). 

DEPRIVATION   OF    T^SE   OF   CHATTEL  (c). 

"  In  detinue,  diimages  for  loss  of  the  use  of  an  animal  or  other 
species  of  personal  property  may  be  recovered  without  an  allega- 
tion of  special  damage  "  (</). 


DIVERSION  OF   WATERCOURSE  (e). 

Ontario.  The  diversion,  and  not  the  damage  hitherto  sustained,  gives  the 

cause  of  action,  and  the  proper  method  of  estimating  the  damages 
to  be  awarded  is  to  treat  the  diversion  as  jjermanent  and  to  con- 
sider its  effect  upon  the  value  of  the  property  (/'). 


(«)  P.  131,  mipra. 

(A)  MitvhrU  V.    Harry,  2<>  U.  C.  R. 
416  (IStiT),  otetiuction  of  watercourse; 
Plumh   V.    Mftuiniwn.   32    V.  0.  K.  8, 
obstruction      of      way ;       Warren     v 
Dm/ip/irs,  33  V.  C.  R.  yj.  trespass. 

(<•)  P.  131,  »ujjra. 


((f)  Garden  v.  .Xeilly,  31  N.  S.  R.  at 
p.  !t7(lH9H). 

(r)   I'.  132,  impra. 

(/)  Arthur  v.  O'rniid  Trvnk  R.  W. 
Co..  2.5  O.  R.  37  ;  22  A.  R.  89  ;  Tolton 
V.  CanadUtn  Pacific  R.  W.  Co.  22 
O.  R.  2(J4. 


Canadian  Notes. 

OBSTRUCTIONH  OF  lilGHT  OF   WAY  («). 


UVa 


A  plaintiff  is  entitled  to  coiue  into  ennrt  tnv  a  -h,.i  ..  ^-         . 
right  where  his  right  of  way  h"a«  iree'lHXifenHl^luTljr'""        ^*^"- 

ANCIENT   LIGHTS  (r). 

Honary  .nterest  by  the  obstructions  of  an  eastn.ent  nfairZd 

nl5rv*whi  t'.i"'^  ""-^^'^'^  ''"™*^'-   commensurate     o  the 
injury    which    the   reversioner    niav    siistftin    l>v   »i.„    .        i 

continuance  of  the  nuisance  (./).^  ^   '•'*'    ^'"«''^'« 

LIBEL  AND   SLANDER  (,). 

fK^^fyJ^  V°.*  '''"'"'^  ^'^  •■^*»'""  a  verfl'cfc  for  the  plaintiff  even 
though  the  defamatory  words  be  proved  (/) 

52  Vict.  c.  14  (Ontario)  has  made  a  ei.anRe  in  the  law  as  to 
defamatory  words  imputing  want  of  chastity  to  women  (i)  This 
IS  a  bilateral  improvement  in  the  law.  whei-eby  the  plain  ff  need 
for^coT  ''""*^  ''"''^'  "^"^  ''''  '^^^«"^""*  ^-y  reJuTre  secuSy 

EXEMPLARY    DAMAGES     FOR    MATTERS    OP 
AGGRAVATION  (h). 

There  is  a  severe  and  a  mild  rule  in  assessing  damages  for 
trespass-severe  where  the  trespass  is  wrongful  and  wilful,  and 
mild  if  done  innocently  or  bona  fide  (i). 


at 


REDUCTION  OF  EXCESSIVE   DAMAGES. 

onW^r/fhr^""*'  misdirection  as  to  the  assessment  of  damages  Canada, 
only,  and  he  damages  were  grossly  excessive,  the  Court  ordered  ^^ 
a  new  trial  to  assess  damages  unless  the  plaintiff  consented  that 


(«)  P.  132,  tupra. 

(A)  CiiUertim  v.  Miller,  2(i  O.  R.  3r>, 
following  Goodi-rham  v.  (Hty  of  Toroitto 
21  0.  R.  120  ;  1!»  A.  U.  fi4l/and  City  of 
Tuntntn  v.  lAirsrh.  24  O.  R.  229. 

(O  I'.  132, /wyv,/. 

(rf)  Drew  V.  linhy,  \  U.  C.  R.  438. 

(e)  P.  134,  iiu}>ra. 

(/)  MiUigdH  V.  Jamiexoii,  4  O.  L  R 
fi50  (1!M)2). 

(y)  Nuw  R.  S.  O.   I8»7,    c.  68,  g.  5. 
See   Lamumter   v.   Ityckmun,  U   P.  R. 


109  :  Paladiiui  v.  Guxfin.  17  P.  R.  .-).-)3  ; 

Feimtcr  v.  Cnom-y,  !.->  P.  R.  290. 
(/')   P.  131,x«;^,v/. 
(.0    Ciii,,,!      Hank     „f     CniKida      v. 

Itiilraii  Liiiiihrr  <\:.  3  Ont.  L.   R.  2fi9 

(1901):  Xirk/Mitrii-I/    v.    Mr.Yamn;    36 
S.    V.   R.   lr,2  (lito.-,).      See   CogHin  v. 

La   FoMifrif  ,le  JoHtttr,  31  .f.  C.  R.  153 
(1903).  no  justification   for  cxemp]-- 
iliunagen  in  the  absence  of  bad  faith    i- 
wilful    default  ;    cf.   AUiiiui-h    v.    Det- 
hritay,  Stevpiis.  >I.  B.  Digest,  p.  24.'<. 


"'_"■.••»_/  ■  -JTJLx.     • 
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Canada.  the  dnmaKes  HhoiiUl  \)e  reduced  loan  nmount  mentioned  (<i).  \n 
olmorvud  in  this  cuhb  l)y  NeHbitt,  J.,  "  It  in  verj*  ditKcult  undur 
Lord  Caniplxdl's  Act  to  get  a  jury  to  understand  thnt  they  cannot 
give  Bohitiiim  for  woundod  feolinKS,  &c.,  hut  that  their  verdict 
nuittt  only  l>e  for  Huch  a  huiii  an  there  in  reaminable  proof  of  a 
reasonable  expectation  of  a  pecuniary  l>enetit  (/>). 

Hanitoba.  Monkman  v.  t'olUn  (r)  in  a  caxe  of  exemphiry  daiuageH  (|ualitied 
by  an  application  on  atlidavitH  to  the  same  Court  for  a  reduction 
of  the  verdi'jt. 

HEM0TENES8  OF  DAMAGE  (rf). 

Ontario.  A  review  of  authorities  on  remote  and  proximate  causeu  of 

damage  is  to  bo  found  in  7'(>//m  v.  Townnhip  of  Wliithi/  (c). 

Manitoba.  'Where  tlie  plaintiff  liired  a  team  and  driver  to  the  defendant 
for  UHt)  in  drawing  defendant's  thrashing  machine  and  engine 
and,  the  engine  hiiving  set  tire  to  the  stack,  the  plaintitTs  driver 
hitched  up  to  the  "separator"  to  remove  it,  but  owing  to  the 
rapidity  of  the  tire  the  horses  were  burned,  it  was  held  that  the 
defendant  was  lialtle  for  the  loss  of  the  horses  (/). 
New  In  an  action  for  wrongfully  detaining  the  plaintiff's  timber  a 

Brunswick,  claim  for  loss  by  reason  of  the  saw-mill  being  kept  idle  was  held 
too  remote  (//) . 

Nova  Where  the  defendants  negligently  left  unguarded  an  excavation, 

Scotia.  aii^  the  plaintiff's  horse,  being  startled  by  the  whistle  of  a  loco- 

motive, carried  the  plaintiff  into  the  excavation,  it  was  hold  that, 
the  excavation  being  iin  illegal  obstruction,  the  defendant  was 
bound  to  anticipate  horses  being  so  startled  at  that  point  (/(). 

(«)   Crntral     Xirmont    li.    11'    Co.   v.       ">tllt,   l(ws    by    tire   nf    ginxU    Hlii|i[)nl  ; 


Friim-hiiu;'A:,  S.  ('.  It.  CM  (I1MI4).  The 
unnie  [iriiifiplc  (if  rciliirtion  was  applied 
in  f'liniiiliau  J'aoijir  It.  W.  Co.  v. 
Jiliiin.  34  S.  ('.  K.  74  (1!H)3)  ;  3ti  ».  V.  B. 
1.'>!I  (I'.MC.)  :  Wurmhujton  v.  I'olmrr,  32 
S.  C.  H.  12r>  (l!t(i2),  reiluplidi)  to.itiiount 
allowabie  under  Kiiiploycni'  Liability 
Acts  ;  Pfitilrr  v.  War  JCiiijli;  7  B.  C.  K. 
lt!2  (I.'^KS')  ;  Giiion  v.  mtx-aii,  3« 
N.  S.  K.  r>42  (1'.KI4). 

(ft)  Ibid,  at  p.  77  :  cf.  Rhhi-'uiiuh  v. 
The  Star  Line  Str<im>/iij>  Co.,  3.5 
N.  H.  R.  123  (1»00). 

(<•)  .-)  Man.  L.  li.  317  (1888). 

(<0  t".  IS'.*.  »u/iru. 

(«•)  35  U.  C.  H.  I'J.-, :  37  U.  C.  R.  100, 
case  iif  neglect  to  repair  railing  on 
embanlinieut.  See  alwj  Toronto  H.  W. 
(\>.  V.  (iriiuted.  24  S.  C.  R.  .570.  plain- 
tiff taking  cold  after  expulsion  from 
street  car  held  not  too  remote  ;  Wallace 
T.  Swift,  31  U.  C.  R.  .523  :  28  V.  C.  IX. 


.MrKelrin  v.  Cilij  of  hmdon.  22  O.  K. 
7o,  injury  to  driver  by  obstruction  lu 
highway  ;  .MoMuUrn  v.  Free,  13  O.  R. 
.57,  impurity  of  seed  ;  Sfeirart  v.  .Sf«/- 
tliorfi,  2.5  O.  R.  544,  ditto  ;  Leirit  v. 
City  of  Toronto,  39  U.  t'.  R.  343.  raising 
level  of  lane  ;  Wea  v.  Toicit  of  J'arh- 
dale,  15  O.  R.  3ly,  lowering  highway  ; 
O'JIi/rne  v.  Ciii)i/>f»-l!.  15  O.  R.  ,S39. 
neglect  of  duty  by  township  engineer ; 
City  of  St.  Tlioman  v.  Credit  V alley 
li.  II'.  Co.,  15  0.  R.  r.73,  alMindonment 
of  railway  station  ;  Wood  v.  Bowden, 
22  U.  C.  R.  4(it;. 

(/)  Thorny.  James,  14  Man.  L.  R. 
373(11»03),  following  Conmll  v.  Pr,*- 
cott.  20  A.  U.  4'J  (1892)  ;  22  S.  C.  R.  47. 

(</)  Godard  v.  Fred  Boom  Co.,  (>  All. 
448. 

ill)  Darit  v.  Commercial  Bank  of 
Windxor,  32  N.  S.  R.  383,  per  Gi-aham, 
C.J. 


Itk, 
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Wh«re  the  (lefeiKhintH  .letiiiiied  a  aliip  Insyoncl  the  Htiniilat*' ' 
tim«.  Hiui  (lui  iiiK  Miicli  detontioij  the  vesHel  wftH  IohI  in  a  storn 
liehl  that  the  Iohh  of  the  veHHel  was  too  remote  a  coDHeouence  of 
the  detention  (a). 

NERVOUS  HHOCK  {!>). 
Apparently  Upiwr  Canadian  nerves  are  cotiHidered  to  be  better  OnUrio 
than  thone  found  in  Great  Britain,  m  the  case  of  Tin-  Virforiau 
U.nliiuy  ('ommwu„„;-»  v.  V,>„U„»  (,)  contiiiueH  to  be  followed  in 
Ontario  (d). 

The   Vivtorian  Hailna,,  C,mmimi,„„-r»  case  was  doubted  and   New 
dmtinguished    m    K,rki^trirk  v.    Thr    Cana.Uan  l>an,ir   R.    M'.  Bnuuwick. 
C".  ('■);  HO  that  in  New  Brunswick  nervous  sliock  from  fricht 
resulting  from  an  accident  is  ground  for  an  action. 

INTENTION  NOT  ALWAYS  MATERIAL  (  f). 

In  a  case  where  the  defendant's  act  was  the  immediate  cause  Ontario, 
of  the  lujurv,  but  he  did  not  know  the  plaintiff  was  there,  it  was 
held  that  trespass  would   lie,  the  defendant's   intention  beina 
immaterial  U/).  * 

INTERVENING  ACT  OF  THIRD  PARTY  (/,). 
It  will  not  be  safe  to  assume  that  an  intervening  third  party  Canada. 
IS  the  proper  defendant  instead  of  the  original  tort-feasor.  Thus 
whe^re  an  owner  of  land  is  threatened  with  damage  by  water 
used  for  irrigation  coming  from  a  higher  level  he  has  a  right  to 
protect  himself  by  building  a  barrier  without  reference  to  any 
damage  that  might  happen  to  his  neighbour  (in  this  case  an 
adjoining  railway).  The  railway  should  have  proceeded  against 
the  upper  proprietor  (t). 

ACT  OF  THIRD  PARTY  DONE  WILFULLY  (ft). 
The  case  of  Lfpich  v.  Knif/ht  (I)  is  somewhat  similar  to  the 
Ontario  case  of  Li>ll,>,c  v.  Baaton  (m).  In  this  case  the  alleged 
defamatory  words  were  that  the  plaintiff,  who  received  an  allow- 
ance for  the  maintenance  of  his  wife's  niece,  had  put  in  a  fictitious 
account,  &c.;  the  special  damage  alleged  being  that  in  conse- 
quence the  niece  and  his  wife  had  left  him  and  refused  to  live  with 
him.  Held  that  such  damage  was  not  recognisable  at  law,  not 
being  the  natural  and  reasonable  consequence  of  the  words  used. 

(«)  Tubin   V.   Symoiidt,   H   N.    8.    R. 
(2()l.l)  HI  (im;). 


Ontario. 


(A)  P.  U2,tH/jra. 

(<•)  13  App.  ('as.  222  (1SH7). 

ill)  Oeiger  v.  Gtand  Trunk  R.  W. 
Co.,  lOO.  L.  R.  51 1  (I'M).-,) ;  following  also 
Herulrnoii  v.  Caiuida  Allantie  It.  iV. 
Co.,  2:>  A.  R.  437(1898),  no  damages 
for  "mental  shock." 

(<■)  35  N.  B.  R.  at  p.  ti03  (1902). 

C.T. 


C^)  p.  143,  Mupra. 

Q/)  Anderton  v.  Stieei;  26  D.  C  R 
52(i. 

(/O  P.  U3,  xMpr«. 

(/)  Mrliryiin  v.  Cnntulian  Paeifir 
II.  W.  Co.,  29  .S.  C.  R.  359  (1899). 
reversing  ti  B.  V.  R.  l.W. 

(i)  See  p.  14(i. 

(/)  9  H.  L.  C.  577  (1861). 

(w)  5  O.  L.  R.  309  (1903). 
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There  are  certain  classes  of  injuries  in  respect  of  which  the 
party  injured  is  not  necessarily  bound  to  resort  to  the  Courts  for 
his  remedy,  but  is  entitled  to  take  the  law  into  his  own  hands 
and  redress  the  wrong  himself.  Such  is  the  right  in  case  of 
trespasses  to  the  person  or  property. 

It  is  lawful  for  one  man  to  use  force  towt*.    .  another  in  the 
defence  of  his  own  person,  but  this  force  must  not  transgress  the 
reasonable  limits  of  the  occasion.    Nor  does  the  mere  assumption 
of  an  attitude  of  defence,  by  one  party,  without  actual  physical 
contact  with  his  opponent,  necessarily  justify  the  other  in  making 
active  reprisals  (a).    Where,  however,  an  assault  actually  takes 
place  the  assailed  person  is  not  bound  to  stand  on  a  passive 
defence,  for  it  is  a  reasonable  means  of  repelling  an  attack  to 
attack  in  return.     Nor  does  the  law  require  that  a  man  when 
labouring  under  a  natural  feeling  of  resentment  consequent  on 
gross  provocation  should  very  nicely  measure  the  weight  of  his 
blows.    A  mere  assault  may  justify  a  battery  (ft),  but  there  must 
be   some  proportion   between  the  aggression  and  the  defence. 
Ordmary  violence  must  be  repelled  by  ordinary  mean.,  and  a 
deadly  weapon  should  not  be  used  except  against  a  deadly  attack. 
"  A  man  cannot  justify  a  maim  for  every  assault ;  as  if  A.  strike 
B.,  B.  cannot  justify  the  drawing  his  sword  and  cutting  off  his 
hand ;  but  it  must  be  such  an  assault  whereby  probably  his  life 
may  be  in  danger  "  (c). 


P^l"^«l*'  ""'"'    ^'**^^    "         ^*)^"''   '     »"""''-    7    Moore     3S  • 

Car.  ic  P.  m  :  contra  m  case  of  attack,      Title;,  -y.    ^„,„//    nr.Ml    iTJ'.  K     ' 
»ep)un»  ♦,  Myers,  (18S0)  4  Car.  &  P.       308.  '        '        Ld-  iKen. 

ic)]Per    Cur.,   Cook  T.  Beal,   (1697) 


«... .  _  ».  ..„T  ,  toiutn  lu  uuK  ui  aicacK 
litepKent  ♦,  Myers,  (18S0)  4  Car.  &  P 
349. 
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DEFENCE    OP    PROPEBTY. 

A  husband  has  the  same  license  in  defending  his  wife  as  in 
defending  himself,  and  so  a  wife  in  defending  her  hueband.  It 
is  said  also  that  a  man  may  justify  an  assault  in  defence  of  his 
master  because  protection  and  allegiance  are  due  to  him.  So  he 
may  justify  a  defence  of  his  father  or  mother  or  children  under 
age  («).  But  it  is  also  said  that  a  master  cannot  oo  justify  in 
defence  of  his  servant,  because  the  master  might  have  an  action 
per  quod  gervitium  ammt{h).  The  distinction  and  the  reason 
given  seem  hardly  satisfactory. 

Force  again  may  be  used  in  defence  of  property  real  or  per- 
sonal, but  it  can  only  be  so  used  in  resisting  something  in  the 
nature  of  a  trespass,  and  in  defence  of  actual  possession  or  the 
right  of  possession  (c).  In  Dean  v.  Hogg  (d),  the  defendant  had 
engaged  a  steam-boat  for  the  conveyance  of  himself  and  a  party, 
but  the  vessel  remained  under  the  management  and  control  of 
the  captain.  The  plaintiff  having  come  on  board  was  ordered  to 
withdraw  by  the  defendant,  and  on  refusal  was  forcibly  expelled. 
It  was  held  that  the  defendant  had  not  sucn  possession  of  the 
vessel  as  to  justify  him  upon  his  own  authority  in  expelling  an 
intruder.  In  Holmca  v.  Bagge  {e),  the  plaintiff  and  defendant 
were  both  members  of  a  cricket  club  ;  a  match  was  going  on  and 
the  plaintiff  interfered  with  the  game,  and  persisted  in  remaining 
on  that  part  of  the  ground  reserved  to  the  players,  of  whom  the 
defendant  was  one.  The  latter  had  him  removed  forcibly,  and 
in  an  action  of  assault  justified,  among  other  pleas,  on  the  ground 
that  he  was  defending  the  possession  of  the  two  elevens  engaged 
in  the  game.  It  was  held,  however,  that  such  a  plea  could  not 
be  supported  (/). 
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property. 


1  Lord  Uaym.  p.   117.     See  Cockroft  v. 
Smith,  (1705)  11  Mod.  43. 

(a)  3  Salk.  46.  As  will  beseen  (below, 
p.  200),  anyone  may  use  force  in  order  to 
prevent  another  being  assaulted.  But 
greater  latitude  is  allowed  in  self- 
defence  and  in  the  defence  of  a  wife 
or  child,  than  in  the  defence  of  a 
stranger.  In  the  one  case  the  defendant, 
according  to  the  old  form  of  pleadings, 
might  allege  that  in  resisting  the 
plaintiff,  initultum  fecit.  In  the  other 
he  had  to  allege  that  in  the  first  place 
molliter  manitt  imjtutuit. 


(*)  Leward  v.  Biuehij,  (1695)  1  Lord 
Raym.  62. 

(<•)  Sem  V.  UroWH,   (1885)  51  L.  T 
746. 

(rf)  (1884)  10  Bing.  345.  See,  too, 
Robert!  v.  Tayler,  (184.))  1  C.  B.  117. 
(<■)  (18.53)  1  E.  &  B.  782. 
(/)  It  is  suggestetl  in  the  judgment 
(1  K.  i  B.  p.  786)  that  it  would  have 
been  a  good  plea  if  the  defendant  had 
allegetl  that  he  caused  the  plaintiff  to 
be  removed  on  the  ground  that  he  was 
disturbing  persons  lawfully  playing  a 
lawful  game. 

13—2 
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SELF-REDRESS   AND   SBLF-PROTKCTION. 

Actual  possession  without,  or  without  proof  of,  title  is  sufficient 
to  justify  the  use  of  reasonable  force  in  repelling  a  mere  wrong- 
doer  (a).  * 

He  who  is  entitled  to  the  immediate  possession  of  a  chattel 
may  commit  an  assault  to  recover  it  from  any  one  who  has  it  in 
his  actual  possession  and  wrongfully  detains  it,  provided  that 
such  possession  was  wrongful  in  its  inception,  as.  for  example  if 
the  party  assaulted  has  taken  the  chattel  by  a  trespass,  or  even 
as  an  innocent  purchaser  has  acquired  it  by  an  act  of  conversion 
from  some  one  without  title  (/,).     But  it  is  apprehended  that  if  a 
person  has  a  chattel  bailed  to  him,  and  unlawfully  refuses  to 
give  It  up  on  the  termination  of  the  bailment  the  owner  must 
bring  his  action,  and  cannot  use  force  to  recover  his  property 
since  the  original  possession  was  lawful  (r),  and  the  same  rule 
would  apply  where  the  vendor  of  a  chattel  wrongfully  refuses  to 
make  delivery  to  the  purchaser. 

He  who  is  entitled  to  the  immediate  possession  of  realty  may 
make  an  entry,  and  may,  according  to  the  better  opinion  (/ 
justify  m  a  civil  action  the  use  of  so  much  force  ns  is  necessary' 
0  enable  him  to  effect  the  entry  and  to  expel  the  intruder 
therefrom,  provided  the  degree  of  violence  used  does  not  exceed 
a  common  assault ;  but  a  forcible  entry,  though  justifiable  in  an 
action,  renders  the  party  committing  it  liable  to  indictment 

It  18  not  law.'ul  as  a  rule  to  use  force  in  resisting  a  trespass  to 
land  or  goods  unless  warning  be  first  given.     The  trespasser 
should  first  be  requested  to  desist,  and  if  he  refuses  so  to  do 
so  much  force  only  may  be  used  as  is  necessary  to  overcome  his 
resistance.    If  in  resisting  he  commits  an  assault,  the  question 


(a)  Erery  v.  Smith.  (18r.7)  26  L.  J. 
Ex.  844  ;  Hretf  v.  Miillarkfy,  (IS73)  Ir 
Bep.  7  C.  L.  120;  Thumai  t.  Marxh, 
(1H33)  -.  C.  ii  P.  -,!«;  :  Ctterh  v.  Owner 
(1812)  4  Taunt.  .-.47. 

(h)  Bladex  v.  Iligqn,  (1861)  10 
C.  B.  N.  .S.  713  :  Rex  y.  .Vilfon.  0827) 
1  M.  &  M.  107.  As  to  re-vesting  of 
troofls  in  owner  upon  conviction  of  thief, 
sec  56  &  57  Vict.  c.  71.  s.  24. 

(<•)  It  is  on  this  prineiple  that  the 
cases  of  entry  upon  land  for  the  recap, 
tion  of  goods  have    been  decided   (see 


note  to   Webb  v.  Braran  (1844)  6  M    ic 

G.  p.  Km,;,  and  it  is  to  be  presumed  that 

as    you   may  not  go  u|.on  the  land  of 

another  to  recover  your  goals,  a  foHiori, 

yoH  may  not  commit  an  a.ssault  for  such 

a  purpose.      As  to    the    .-ircumstances 

under  vi^hich  an  unauthori8e<i  entry  on 

land  may  l>e  justifie.)  for  the  purposes 

of  recaption  of  chattels,  sei>  tielow,  p.  .14,5. 

('/)  See    ca-ses    collecte<l    below,    pp. 

333-335,  where  the  subject  of  Forcible 

Entry  is  fully  dealt  with, 


TBESPA8S. 

then  becomes  one  of  defence  of  person  as  well  as  defence  of 
property  (a). 

In  case,  however,  of  a  violent  trespass,  the  trespasser  may  be 
resisted  at  once  with  the  strong  hand  and  without  any  parley. 
"  It  is  lawful  to  oppose  force  to  force,  and  if  one  breaks  down  the 
gate  or  comes  into  my  close  vi  et  amis,  I  need  not  request  him  to 
be  gone,  but  may  lay  my  hands  upon  him  immediately,  for  it  is 
but  returning  violence  with  violence.  So  if  one  comes  forcibly 
and  takes  away  my  goods,  I  may  oppose  him  without  any  more 
ado,  for  there  is  no  time  to  make  a  request "  (6). 

It  is  not  necessary  in  order  to  justify  the  use  of  force  that  the 
person  against  whom  it  is  employed  should  have  actually  at  the 
time  committed  a  trespass.  It  is  enough  if  he  is  endeavouring 
to  do  so,  and"  that  force  is  reasonably  necessary  to  prevent  him 
succeeding  in  such  attempt  (c). 

Under  no  circumstances  is  it  lawful  merely  for  the  purpose  of 
resisting  a  trespass  to  property  to  use  violence  likely  to  imperil 
life  or  limb,  even  though  such  violence  be  necessary  for  the 
purpose  (d).  Land  or  goods  may  be  defended  by  assault  and 
battery,  but  not  by  wounding,  ^n  Collins  v.  Renison  (e)  the 
plaintiff  sued  for  an  assault  committed  by  throwing  him  off  a 
ladder.  It  was  pleaded  that  the  plaintiff  was  trespassing,  and 
had  persisted  in  the  trespass  though  requested  to  desist,  and 
that  thereupon  the  defendant  "  gently  shook  the  ladder,  which 
was  a  low  ladder,  and  gently  overturned  it,  and  gently  threw 
the  plaintiff  from  it  upon  the  ground,  thereby  doing  as  little 
damage  as  possible  to  the  plaintiff."     It  was  held  that  this 
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(«)  Polhinhorn  v.  Wright,  (184.5)  8 
Q.  B.  1»7  ;  Wehxter  v.  WatU,  (1847)  11 
Q.  B.  311.  Sot!  Oakes  v.  Urn*/,  (1837) 
2  M.  &  W.  791. 

(h)  Per  Cur.,  Green  v.  Goddard, 
(1704)  2  i^aWi.  p.  (HI.  See  Wearer  v. 
Buth,  (17!t8)8  T.  B.  78. 

((•)  Polkinhorn  v.  Wright,  (184r.)  8 
Q.  B.  197.  .'^OL",  however,  S/iinglefon  v. 
Smith,  (1701)  2  Lutw.  1481  ;  as  to 
whether  hum')  tide  belief,  by  a  servant, 
that  the  act  complained  of  was  necessary 
for  the  protection  of  his  master's 
property  will  justify  the  commission  of 
a  statutory  offence,  ?ee  Mileg  v.  Ilulch- 


ingK,  (1903)  2  K.  B.  714. 

(d)  2  Inst.  316.  And  see  Kiiuelln  v. 
Hamilton,  (1890)  2fi  L.  R.  Ir.  671.  The 
statement  in  the  Report  on  the  Feather- 
stone  Riots  (as  to  which,  see  below, 
p.  202),  to  the  effect  that  "  the  taking 
of  life  can  only  be  justified  by  the 
necessity  of  protecting  persons  and 
property  against  various  forms  of  violent 
crime,  ic,"  was  presumably  not  intended 
to  negative  the  prop<»ition  above  stated, 
for  property  can  hardly  be  in  peril  of 
seizure  or  destruction  by  rioters  without 
life  beins  imperilled  at  the  same  time, 
(c)  (17.>4)  Sayer,  138. 
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BELF-REDRBSS  AND   8ELF-PB0TBCTI0N. 

plea  was  bad.  since  it  disclosed  a  degree  of  violence  which 
alleged"('«)  '"'"^''^  *°'"  ^^'  ^"'^''  °'  preventing  the  trespass 
Force  can  only  be  used  in  direct  assertion  of  a  right  of 
possession.  It  is  not  lawful  to  imprison  a  man  for  the  purpose 
of  compelling  a  restitution  of  property  (b).  And  an  assault  is 
committed,  sounding  in  damages  against  the  gaoler,  when  a 
prisoner  is  detained  by  the  warders  after  his  acquittal  (c) 

Whether  a  landowner  can  justify  shooting  a  dog  which  is 
trespassing  upon  his  land  in  pursuit  of  game,  depends  upon  the 
question  whether  the  game  pursued  is  in  actual  peril  at  the  time 
Where  to  an  action  of  trespass  for  shooting  the  plaintiff's  dog,  it 
was  pleaded  m  justification  that  the  dog  was  chasing  hares  in  the 
defendant  s  close,  and  that  the  defendant's  gamekeeper  shot  the 
dog  for  the  preservation  of  the  hares,  the  Court  held  the  plea  bad 
on  demurrer  for  not  alleging  that  it  was  necessary  to  kill  the  dog 
to  save  the  hares  (d).    But  where  it  is  necessary  to  kill  the  dog  to 
save  the  game  it  may  lawfully  be  done,  and  the  landowner  is  not 
to  be  deterred  from  that  mode  of  protection  by  mere  considera- 
tions of  the  relative  value  of  the  game  protected  and  of  the  do- 
shot      "A  man  might  shoot  even  a  valuable  greyhound  which 
was  chasing  a  hare  if  the  hare  was  in  peril  "  (e). 

As  the  only  practical  mode  of  protecting  crops  from  the 
ravages  of  pigeons  is  to  shoot  them,  a  man  may  justify 
shooting  his  neighbour's  tame  pigeons  if  found  damaging  the 
crops  (/). 

With  regard  to  the  nature  of  the  means  that  may  lawfully  be 
employed  for  the  protection  of  property,  a  distinction  is  to  be 
drawn  between  cases  in  which  the  owner  of  the  property  is 


(«)  See,  too,  Orefjiiry  v.  mil,  (1799) 
«  T.  R.  299. 

(A)  Harrey  v.  J/« ,/«/-,  (1^72)  Ir.  Ken 
6  C.  L.  417. 

(c)  Mee  V.  Ciuiclitlm nk,  (1902)  80 
L.  T.  708. 

(rf)  Vei-e  V.  Lunl  (hwdor,  (1809)  11 
Ei>8f,  5fi8.  The  earlier  case  of  Wud- 
hurtt  V.  Damme,  (\mi)  Vro.  Jac.  45, 
where  a  plea  thiit  the  dog  was  usi*!  to 
kill  conies  in  the  defendant's  warren, 
uiid  was  at   the    time    chasing   conies 


there,    was    upheld,    cannot    now     be 

regarded  as  law. 

(e)  Per  Blackburn,  J.,  Tai/lorv.  .Yew- 

man,  (18fi3)  4  li.  jc  8.  p.  91  ;  and  see 

M1U4  V.  Untchimjt,  (1903)  2  K.  B.  714. 

(/)  Taylor  v.  yewniaii.  (IHCS)  4  B.  & 
S.  89  ;  a<  to  when  criminal  action  will 
lie  against  a  |>er8on  for  shcwting  pigeons, 
and  as  to  who  may  institute  proceed' 
ings,  see  SrnUh  v.  Dear,  (1903)  88  L.  T 
fifit. 
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the 


present  at  the  time  of  the  injury  being  inflicted  on  the  invader, 

and  cases  in  which  the  damage  is  sufifered  by  the  invader  in  his 

absence.    The  means  which  are  lawful  in  the  latter  class  of 

cases  are  wider  than  those  which  are  lawful  in  the  former.     "  Is 

It  Illegal,"  says  Dallas,  J.,  in  Deane  v.  Clayton  (a),  "to  place 

spikes  or  glass  upon  a  wall,  and  if  a  party  climbing  over  be 

thereby  wounded  or  cut.  can  he  bring  an  action?    And  yet  if  I 

were  to  see  a  trespasser  coming  down  my  arta,  or  getting  over  the 

garden  wall,  I  could  not  drive  the  spike  into  his  hand  or  cut  him 

with  the  glass.    The  doctrine  depends  on  a  broad  distinction. 

Presence  in  its  very  nature  is  more  or  less  protection  ;  absence  is 

abandonment  and  dereliction  for  tha  time ;  presence  may  supply 

means  and  limit  what  it  supplies  ;  but  if  during  absence  property 

can  only  be  protected  iv  such  means  as  may  be  resorted  to  in 

the  case  of  presence,  all  property  lying  open  to  inroad  can  have 

no  protection,  at  least  by  any  act  of  the  party  himself ;  for  to  say 

that  he  can  only  be  protected  when  absent  by  such  means  as  he 

could  use  if  present,  is  a  contradiction  in  the  nature  of  things." 

Therefore  the  owner  of  a  wood  may  lawfully  set  dog  spears  in  it 

for  the  protection  of  the  game,  and  if  a  trespassing  dog  be  killed 

by  running  against  one  of  the  spears,  no  action  will  lie  at  the  suit 

of  the  owner  of  the  dog,  notwithstanding  that  no  game  may  have 

been  in  peril  at  the  time  {h). 

But  under  no  circumstances  can  a  person,  for  the  purpose  of  Setting 
protecting  his  property  in  his  absence,  justify  the  setting  of  i   '°&to 
sprmg-gun  or  man-trap- or  other  instrument  intended  to  cause      '^°  serious 
serious    bodily  injury  to    human    beings.      Thus    in    Bird  v    ^''^^^"'^• 
Holbrookic),  where  the  defendant,  having   had  flowers  stolen 
from  his  garden,  set  in  the  garden  for  its  future  protection  a 
sprmg-gun,  and  the  plaintiff,  a  boy  who  was  in  search  of  a  fowl 
which  had  strayed  into  the  garden,  and  who  had  no  knowledge 
of  the  existence  of  the  gun.  got  over  the  garden  wall  and,  coming 
mto  contact  with  the  gun,  was  damaged,  the  defendant  was  held 


(«)  (11*17)  7  Taunt,  p.  f,21. 

(.*)  2'fr  Oibb8,  C.J.,  and  Uallas,  J., 
I>ea,ir  v,  flai/ton.  (1817)  7  Taunt.  489, 
nnd  Jorf/in  v.  Crump,  (1841)  8  M.  &  \V. 
782.  Ateeuce  of  notice  to  the  owner  of 
the  lioji  is  iuimaujrial,  ibid. 

(c)  (1828)  4  Binjt.  «28.    This  decision 


went  u|)on  the  common  law,  the  cause 
of  action  having  ari.^tn  prior  to  the 
passing  of  the  7  &  8  Geo.  IV.  c.  18,  as  to 
w'^hich  see  below.  But  the  correctness 
of  the  decision  has  been  '.ln!!ht<?d,  =ee 
Jonlin  V.  Crumji,  (1841)  8  M.  &  W 
p.  789. 
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8ELF-REDRE88   AND    8ELF-PB0TECTI0N. 

Dlail^iffJr  '^"  Tl'u  """'  "'  ^''"  "•  "''^^•^''(«)-  ^here  the 
IZl  ""Tl^  ^^  '  'P""«-«""  ««*  ^-  "'«  protection  of 
game  ,n  a  wood  where  he  was  trespassing,  with  knowledge  that 
th  re  were  guns  set  there,  the  Court  held  that  the  action  would 
linJiit  "L";'  "   '"'"^'^  "P°"  *^«    «--d   that  the 

courted  the  danger,  brought  himself  within  the  maxim,  volenti 
nonjit  injuria.  '         '" 

setlit  nt*  °"  "^  '  ""'"  '''  "  ''  ('^'  ^^'^'''b  prohibited  the 
set  ing  of  spnng-guns,  man-traps,  and  other  engines  calculated  to 
destroy  human  hfe  with  intent  to  inflict  grievous  bodily  harm, 
was  merdy  declaratory  of  the  common  law  (e).  except  in  so  far  a 
t  made  the  mere  act  of  setting  such  an  engine  w.th  the  above 
nten  a  misdemeanour  whether  without  notice  or  not.  Though 
he  statute  makes  it  a  criminal  offence  to  set  the  prohibited 

nTed  T"  T  "'*"''  '*'"  '  '''''^''^'^  "h°'  having  notice,  is 
njnred  by  such  an  engine,  will  not  be  entitled  to  an  action,  for 

statuZr  wrl""  -^^  "'■"""  "^"  ^PP'y  notwithstanding  the 
fn?dwl1  •  v."" ''  "  '*"'"•  *«  '''  '  ^P^'^g-g""  -  --trap 
doubtfn    r;       I'  '*  ""'*  ''  P^"*^^*  ''  ^8--*  burglars  i^ 

Dallas  J  u  thlt  '^  ''  ''  "  '"^  *'^  ^"""P^^  ^"^«-*«^  ^y 
nrol.;-  1:  u  *  """^  may  resort  to  wider  means  for  his 
protection  when  he  is  absent  or  asleep  than  when  he  is  awake 
and  on  the  spot.  The  above  statute  contains  a  proviso  that 
nothing  in  the  Act  shall  be  deemed  to  make  it  a  misdemeanour 
to  set  from  sunset  to  sunrise  any  spring-gun.  man-trap,  or  other 
ZZ      rl  1^:  "*  "  '  dwelling-house  for  the 'protection 

stt  n.  of       T'        "  '''"'°  '"^  "^^  «^P^«-'^  l«g«'-«  the 
Z^^ZLT'"''^'  ""'^^^"^'  circumstanees.it  suggests 


(«)  (1820)  3  B.  &  Al.I.  304. 
(*)  Re-enacted   by  24  4:  2:.  Vict,  c 
100,  g.  31. 

(<•)  Per  Best,  C.J.,  (1828)  4  Bine, 
p.  642.  * 

(d)  As  to  a  recent  application  of  this 
maxim,  see  Oile^  v.  Lotulun  Covnty 
Cmncil,  (1904)  68  J.  P.  lo.  It  has, 
indeed,  been  laid  <lown  that  where  a 
person,  in  breach  uf  a  »iat«t,>ry,  as 
opposed  to  a  oouiiuou  law  duty,  creates 


a  source  of  danger,  into  contact  with 
which  another  person  comes  and  is 
d.imaged,  the  mere  fact  that  the  latter 
had  notice  of  the  danger  will  not 
necessarily  make  his  running  of  the 
risk  voluntary  within  the  meaning  of 
the  maxim  (see  below,  Ch.  XV.)  ;  but 
it  is  apprehended  that  this  doctrine  does 
not  apply  where  the  party  running  the 
risk  is  a  trespaswer. 
(e)  See  above,  p.  155. 
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But  every  man  has  a  right  to  keep  even  a  fierce  dog  for  the  vv„tch.dogs. 
protection  of  his  property  against  trespassers  (a),  for  though  a 
dog  If  savage  is  likely  to  injure  a  trespasser  to  some  extent,  it  is 
not  hkely  to  do  very  serious  damage. 

Analogous  to  the  cases  of  .elf-protection  above  dealt  with  are  Protection  of 
those  in  which  an  act  canning  damage  to  an  innocent  person  ^S' 
IS  sought  to  be  justified  on  the  ground  that  it  was  necessary  --'-« 
for  the  protection  of  the  doer  of  it,  against  either  the  forces  of  "'\1^' 
nature  or  the  wrongful  act  of  a  third  party;  but  the  justifica-  """'^■ 
tion  m  these   latter  cases  is  restricted  within  much  narrower 
limits. 

An  owner  of  land,  situate  on  the    sea  coast,  is  entitled  to 
protect  his  land  from  the  incursions  of  the  sea  by  building  a  groin 
or  sea  wall,  and  if  the  effect  of  his  so  doing  is  to  cause  the  sea 
to  flow  with  greater  violence  against  the  land  of  the  adjoining 
owners  and  do  damage  he  will  not  be  responsible  (b).    But  the 
converse  of  this  proposition  is  not  allowable,  an  owner  of  fore- 
shore not  being  entitled  to  remove  a  deposit  of  beach,  or  other 
natural  safeguard  against  incursions  of  the  sea,  if  such  removal 
imperil  the  adjacent  country  (c).    Even  in  the  case  of  inland 
water  a  landowner  may,  however,  lawfully  erect  a   barrier  to 
protect  his  land  from  inundation  by  an  extraordinary  flood,  that 
18  to  say,  If  he  anticipates  that  the  flood-water,  rising  to  an 
unprecedented  height,  will  seek  a  new  course  in  the  direction  of 
his  land,  over  which  the   ordinary  flood-water   has   not   been 
accustomed  to  flow(d).    Nor  is  a  landowner  responsible  to  an 
adjoining  owner  for  the  results  of  the  wrongful  act  of  a  third 
party  over  whom  he   has   no  control,  although   the  mediate 
as  opposed  to  the  immediate,  cause  of  the  damage  may  arise  out 
of  some  act  of  the  first  landowner  (.).     But  he  cannot  interfere 
with  the  course  of  ordinary  flood-water;  and,  therefore,    if  a 
river  m  ti  .es  of  ordinary  flood  has  been  used  to  overflow  its 


(u)  Per  Tindal,  U.J.,  Sareh  v.  mack- 
burn,  (1830)  4  C.  &  P.  p.  300  ;  and  f^r 
Lord  Kenyon,  Jiruck  v.  Copeland, 
(1794)  1  Esp.  p.  203. 

(A)  Rex  V.  CummintUmertfor  Pagham 
(1828)  8  B.  &  C.  355. 

(t)  Cromman  v.  hrittol  ^-  Houth 
WaUt  Union  R.,  (1863)  11  W.  B.  981. 


(«0  Seild  V.  LuHJon  ^-  Xortli  Meffern 
R.  a>..  (lN-4)  L.  R.  10  Kx.  4  :  aud  p^r 
Lord  Ehlon,  Mn/uien  v.  Breadulbane 
(1828)3Bligh,N.  S.,  p.  418. 

(e)  aiy  Brewery  Co.  v.  PoiUypi-Uld 
Urban  VUtrh^t  Council,  (1H(M)  m  J.  l\ 
8,  C.  A. 
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banks  and  find  un  outlet  over  the  lands  of  the  adjoining  owner, 
such  owner  cannot,  for  the  protection  of  his  lands,  lawfully  raise 
the  bank  of  the  river  if  the  effect  will  be  to  throw  the  flood-water 
against  the  lands  of  the  proprietors  on  the  other  side  (a).     And 
even  where  the  flood  is  extraordinary,  if  the  water  has  already 
invaded  the  land  and  collected  on  it,  the  owner  may  not,  in 
order  to  protect  himself  against  the  consequences  of  the  water 
remaining  there,  dig  a  cut  for  the  purpose  of  getting  rid  of  the 
water,  if  by  so  doing  he  will  cause  damage  to  the  parties  on 
whose  land    he  discharges  it  (/>),  for    "  there    is    a    difference 
between  protecting  yourseK  from  an  injury  which  is  not  yet 
suffered  by  you  and  getting  rul  of  the  consequences  of  an  injury 
which  has  occurred  to  you  "  (c).     And  this  principle  probably 
applies  equally  to  the  case  ot  a  wrongful  deposit  upon  a  man's 
premises  by  a  third  party  of  something  calculated  to  do  damage, 
in  which  case  it  is  apprehended  that  the  owner  of  the  premises 
could  not  justify  removing  the  noxious  thing  to  the  damage  of  his 
innocent  neighbour,  at  all  events,  if  the  act  of  removal  was 
deliberate.     In  Scott  v.  Shepherd  (d),  Gould,  J.,  suggested  that  if 
a  squib  was  thrown  into  a  coach  full  of  company,  the  person 
throwing  it  out  aj^ain  would  not  be  answerable  for  the  conse- 
quences ;  but  probably  what  he  meant  was,  the  suddenness  of 
the  thhig  and  th-  *error  inspired  by  it  would  leave  no  time  for 
reflection,  and  so    would  deprive  the  act  of  ejection  of    that 
voluntary  character    which  is  essential    to    liability  («).     And 
where  the  injury  to  one  proprietor,  though  immediately  pro- 
ceeding from  natural  causes  beyond  human  control,  has  been 
mediately  caused  by  the  lawful  acts    of   a  neighbouring  pro- 
prietor, it  is  very  doubtful  if  the  injured  party  has  a  remedy  (/). 
Another  class  of  injuries  in  respect  of  which  the  party  injured 
is  entitled  to  take  the  law  into  his  cvn  hands,  and  provide  his 
own  remedy,  is  that  of  nuisances. 
As  a  general  rule,  every  one  who  is  damaged  by  a  private 


(«)  Min:ie«  v.  Jircudalbaiu;  (1S28)  3 
Bligh,  X.  «.,  iH:  llej-  v.  Tra fiord, 
(1.S.31)  1  B.  k  Ad.  874  ;  8  Binsr.  204. 

(A)  Wliiillty  V.  LiHciixliire  ,j[-  Yiirk- 
:<!::,■>■  .V.  /:..,  (I«.'i4)  lU  y.  p.  D.  131. 

{>■)  Per  Lindley,  L.J.,  ibid.  p.  140. 


{<!)  (1772)  2  W.  Bl.  892. 

(/)  See  above,  p.  S. 

(/)  Smith  V.  .Viixyrarf,  (1877)  2  A  pp. 
Ciis.  781  :  AY//  Jirnieri/  Co.  v.  Ponty- 
pri.id  Urh,i,i  llitliicl  (ouncil,(Vj{)4)*ia 
J.  P.  3,  C.  A. 
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nuisance  is  entitled  to  abate  it.     A  man  may  enter  upon  his 
neighbour's  land,  and  abate  a  nuisance  of  filth  which  his  neigh- 
bour has  placed  there  (a),  provided  he  sufifers  special  damage 
thereby,  and  is  not  injured  merely  as  a  member  of  the  pul>lic  (b). 
One  may  justify  breakinj,'  down  a  Rate  which  obstructs  a  private 
right  of  way,  or  cutting  oflf  those  portions  of  one's  neighbour's 
trees   which    project  over    one's    boundary  {<■).      And    this    is 
apparently  the  case  even  when  the  person  damnified  has  an 
alternative  remedy  by  injunction  (d).     Indeed,  it  has  been  said 
that  "  if  H.  builds  a  house  so  near  mine  that  it  stops  my  lights 
or  shoots  water  upon  my  house,  or  is  in  any  other  way  a  nuisance 
to  me,  I  may  enter  upon  the  owner's  land  and  pull  it  down  "  {e). 
Whether  that  proposition  can  without  qualification  be  regarded 
as  law  at  the  present  day  may  be  doubted ;  an  owner  of  lights 
which  are  obstructed  it  is  presumed  cannot  pull  the  obstructing 
house  down  under  circumstances  where  the  Court  would  refuse  a 
mandatory  injunction  for  its  demolition.     But  in  any  case  the 
party  abating  a  nuisance  must  be  careful  not  to  interfere  with  the 
property  of  the  wrong-doer  in  excess  of  what  is  necessary  to 
abate  the  nuisance  (.0,  and  if  there  are  alternative  methods  of 
abatement,  one  of  which  will  be  less  injurious  to  the  wrong-doer 
than  the  other,  the  least  injurious  method  must  be  adopted, 
subject  to  this,   that  "  where  the  alternative  way  involves  an 
interference  either  with  the  property  of  an  innocent  person  or 
the  wrong-doer  the  interference  must  be  with  the  property  of  the 
wrong-doer  "  (g). 

The  abator  need  not  wait  until  actual  damage  has  happened,  if 
in  the  nature  of  thin<,'8  it  is  certain  to  happen ;  thus,  if  his  neigh- 
bour's eaves  improperly  project  over  his  land,  he  may  pull  them 
down  before  any  rain  has  fallen  (/t). 

In  the  case  of  nuisances  to  common  rights,  abatement  by  a  Nuisances 

to  common 
rights. 
448. 

(e)  llejr  v.  Rj:.e.wHl,  (1699)  2  Salk. 


(«)  Jonrt  V.  WiUiamii,  (1843)  11 
M.  4c  W.  176  ;  see  also  Raihes  v. 
Tiiieiuend,  (1804)  2  Smith,  9  ;  7  R.  U. 
77li. 

(6)  Colchrxter  (Wpttratioii  v.  Brooke, 
(184.5)  7  Q.  B.  3:iy;  Vime^  v.  Petleij. 
(l-^-Vi)  1,-  Q.  B.  276. 

(c)  L&mmoii  V.  W'ehh.  (18a.->)  A.  C.  I. 

(if)  Smif/i  V.   Oiddy,  (1904)  2  K.  B. 


4.".U. 

(/■)  IlofiertK  V.  Ro»e,  (186.5)  4  H.  i  C. 
103. 

0/)  Per  Blackburn,  J.,  ihiil.  p.  106. 
{I'l'i   /'riirndiloik'x  ciixe.  (^1,597)  5  Kep. 
p.  101. 
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commoner  is  only  allowed  where  the  act  causing  the  nuisance  is 
prmajaa.- unMul  Thus,  where  the  lord  of  the  manor  puts 
rahbits  on  the  common  or  plants  trees  there,  inasmuch  as  such 
acts  are  prim.',  facie  lawful,  and  only  become  wrongful  if  l,y 
reason  thereof  a  sufficiency  of  common  is  not  left,  the  on>L, 
of  provmg  which  insufficiency  lies  on  the  commoner,  the  latter, 
however  great  the  nuisance  may  be,  cannot  justify  digging  up 
the  rabbit-burrows  (a)  or  cutting  down  the  trees  (6).  but  is  left 
toh.8  remedy  by  action  ;  if  the  lord  has  exceeded  the  bounds 
of  his  right  it  is  for  the  law  to  determine  the  quantum  of  the 
excess. 

But  where  the  lord  makes  an  inclosure  on  the  common,  inas- 
much as  an  inclosure  i.  prima  facie  wrongful,  the  onu,ot  Proving 
hat  a  sufficiency  of  common  is  left  lying  in  such  case  upon  the 
lord,  the  commoner  may  justify  an  abatement  of  the  nuisance  by 
pulling  down  the  fence,  if  the  lord  is  unable  to  establish  that  he 
nad  left  a  sufficiency  of  common  (<•), 

The  building  of  a  house  upon  a  common,  at  all  events  if  done 
by  a  stranger  or  another  commoner  (rf),  is  on  the  face  of  it  an 
unlawful  act,  and  therefore  a  commoner  may  justify  pulling  down 
such  house,  and  he  may  lawfully  do  so,  even  if  the  occupier  be 
living  m  It  at  the  time,  provided  he  has  previously  given  the 
occupier  reasonable  notice  to  remove  it  (.),  but  in  the  absence  of 
such  notice  he  cannot  lawfully  pull  it  down  while  the  parties  are 
in  it(f). 

And  generally  any  overt  act  of  the  lord  which  derogates 
substanfally  from  the  rights  of  the  commoners  renders  him 
liable  to  action  (//). 

If  the  abatement  of  a  nuisance  involve  an  entry  upon  the 
offender's  land,  and  such  entry  be  resisted,  the  abator  probably 


(a)   f'oojtrr  y.  .y„r»/,all,  ll--)7)  I  Burr 
259. 

(6)  Aiibi/   V.    Sad ff lore,   (I7<).->-7)     l 
B.  4c  P.  13. 

(r)  Arlett  v.  Elllf.  (1827-10  '  B.  i  C. 
3-K).  As  to  when  a  commoner  may  dis- 
train the  cattle  of  the  lord  damage 
feasant  on  the  waste,  see  Kenrk-k  y. 
Pargiter,  (Ifm)  Vto.  Jac.  208  ;  Yelv 
129. 

{d)  And  temble  also  if  the  house  be 


built   by   the  lord.    Perry  v.  Fit:howe. 
(184fi)  8  Q.  U.  7.17. 

(e)  Viirien    v.    William*,    (1850    16 
Q.  B.  546. 

(/)  Perry  v.  Fit:lwwe,  (1846)  8  Q.  B. 
7.'>7  ;  Jonea  v.  Joiieg,  (1862)  1  H.  &  C.  1. 
(-/)  Hi»ho]i  Auiklaiid  Co-ojMmit i re 
Society  V.  Bvtter/iHuwle  Colliery  Co 
(1H04)  2  Ch.  419,  C.  A.  ;  ffeath  v.  I>ean», 
(1905)2Ch,.K6. 
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cannot  juetify  a  resort  to  f„rce.  even  though  the  abatement 
cannot  be  eflfected  without  it;  it  has  been  Hai.l  that  the  party 
BKKr^ved  is  only  entitled  to  abate  •'  so  as  he  counnits  no  riot  in 
the  domg  of  it"  (a).  This  seems  in  strict  analogy  to  the  rule 
that  goods  cannot  be  distrained  while  thoy  are  in  actual  use  (/>) 
In  the  case  of  I>ane»  v.  Williams,  mentioned  above,  there  was  no 
averment  of  any  assault,  and  the  jury  expressly  found  that  the 
defendants  did  not  actually  endanger  the  lives  or  limbs  of  the 
plamtiff  or  his  family  (,-). 

Where  the  abatement  of  a  nuisance  involves  an  entry  upon  the  N-,.ticc 
land  on  which  the  nuisance  exists,  and  such  land  is  in  the  occu-  " 
pat  jn  of  a  person  who  was  not  the  original  creator  of  the 
nuiHance.  the  right  of  abatement  cannot  be  exercised  without 
previous  notice  to  the  occupier  (,/).  except  perhaps  where  there 
IB  such  immediate  danger  to  life  or  health  as  to  render  it  unsafe 
to  wait(.).  Probably  in  no  other  case  is  previous  notice  to  the 
occupier  necessary  (/).  Thus,  an  owner  of  land  overhun.  by 
rees  growing  on  his  neighbour's  land  is  entitled  to  cut  the  over- 
hanging  branches  without  any  previous  notice  if  he  can  do  so 
without  going  on  to  his  neighbour's  land  (./) 

nlal^/"7'  '."  "'f'"''""  '"  '  public  way.  such  as  the  P..bHc 
placing  of  posts  and  rails  across  it,  any  member  of  the  public  ""'""*** 
may  abate  the  nuisance  and  pull  the  obstruction  down  ih)   so  far 
as  .8  necessary  to  the  exercise  of  his  right  of  passage  (.).     But  he 
cannot  justify  doing  more  than  the  necessity  of  the  case  requires 
Consequently  where  a  public  footpath  passes  through  a  lane  of 
varying  width,  also   used  as    an  occupation  road,  there  is  no 
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('0  3  Bl.  Com.,  Ch.  1,  8.  4. 
(A)  Fifld  V.  Ailiime»,  (1840)  12  A    4: 
E.  649. 
('•)  (1851)  If,  Q.  B.  p.  r,:,-,. 

{d)  Jimen  y.  Willitim*,  (ISfA)  II  M   *■ 
VV.  l-(i. 

{!■)  /'erLord  Abiiiger,  ihi,l.  p.  182. 

(/)  There  is  a  tliHuw  of  Best,  J.,  in 
fiirl  of  LoHsdiiU  V.  Aehuii,  (1823)  2 
H.  k  C.  ;i02,  to  the  effect  that  in  ca.<.e 
of  nuisances  of  omission  notice  is 
necessary  except  in  the  case  of  cutting 
trees.  This  fKjint  was  left  open  by  the 
House  of  Lords  in  LeminoH  y.  We.hh 
(i895)A.  ai 


(.'/)   TA>miii,in  V.  Wfhh.  (ISO.l)  A.  0.  1 
W    HVAi/v- V.  Sparke,.  (1842)  10  M. 

V)  Dh,„-»  V.  PetU,/,  (IS,-,,,)  I.-,  Q  J, 
p.  2K8.  The  proposition  in  the  heafU 
note  to  this  report,  to  the  effect  that  '-a 
private  mdivi.lualcannot  ju-tify  damag- 
iiig  the  property  of  another,  on  the 
ground  that  it  is  a  nuisance  to  a  pul,lic 
nght.  unless  it  does  him  a  special  in- 
jury,"  is  somewhat  misleading.  The 
right  of  abatement  is  not  limited  to 
cases  in  which  the  party  might  bring  an 

(18b/)  L.  R.  2  Ex.  31(!.  " 
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DistrcsH 
dkmage 
ff^aiiaiit, 

Bailwav  Fiies 
Act,  1UU5. 


prinui  jarif  preHnmption  that  the  iml)lic  right  of  user  extendi 
over  the  whole  Burface  of  the  lane  at  its  widest  part  (a).  Again, 
where  pro|>ert.v  is  wrongfully  placed  in  the  channel  of  a  navigable 
river  so  as  to  cause  a  nuisance  to  the  public  right  of  passage,  a 
private  individual  navi-jating  a  vessel  in  the  river  cannot  justify 
damaging  such  property  by  wilfully  passing  over  that  portion  of 
the  channel  where  it  is  placed,  if  he  might  with  reasonable  con- 
venience  have  exercised  his  right  of  passage  by  going  over  some 
other  portion  of  the  channel  (h). 

The  subject  of  distress  damage  feasant  will  be  found  dealt  with 
in  the  chapter  on  Distress  (<•). 

The  liailway  Fires  Act,  1905  (which  comes  into  operation  on 
January  Ist,  1!)08)  confers  by  s.  2  a  statutory  right  upon  railway 
companies  not  only  to  enter  on  any  land  and  do  all  things 
reasonably  necessary  for  extinguishing  any  conflagration  that 
may  be  caused  by  sparks  emitted  from  engines,  but  also  (subject 
to  payment  of  full  compensation,  including  compensation  for  loss 
of  amenity,  and  to  certain  other  restrictions)  to  remove  'rom  land 
adjacent  to  a  railway  any  wood,  undergrowth,  or  trees  likely  to 
catch  fire  (d). 


(«)  Font  V.  Ilarnnv  Irhuii    foii/icil,       {\>Hr,)  7  y,  B.  339 
(I1K)3)  HH  L.  T.  3!t4.  (,.1  p.  31^, 

(A)  Miii/i'r  «/  (hli/ieiitfr   v.  BrtH'ke,  (rf)  5  E«lw,  VII.  c.  11. 


Canadian  Notes  to  Chapter  YII. 

8ELF-EEDRESS  AND   SELF-PROTECTION. 

ATTITUDE  OF   DEFENCE  (a). 

Ontario.  The  assumption  of  an  attitude  of  defence  by  the  plaintiff  iii 

the  form  of  a  challenge  to  fight  at  once  will  not  prima  facie 
authorise  the  defendant's  taking  a  club  to  the  plaintiff  after  a 
time  (h). 

Force  used  to  Prevent  Another  being  Assaulted  (c).— Wounding 
the  plaintiff  and  biting  off  his  fingers  cannot  be  justified  under 
the  plea  of  Molliter  manus  impostiit  to  preserve  the  peace  (d). 
Neither  can  attacking  the  plaintiff  and  biting  him  on  the  hand  to 


(a)  P.  150,  fupra. 

lb)  St.  John  V.  Parr,  7  U,  C.  C.   1'. 
142. 


(c)  P.  151,  note  (a),  ntpra. 
(rf)  Shore  T.  Shore,  2  0.  S.  65. 


Oanadiui  NotM. 
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RECAPTION  OF  PB0PERTY(4). 

RE-ENTRY  ON  LAND  («). 
EXPULSION  OF   INTRUDER  (7) 

The  law  in  Nova  ScoUa  is  to  the  Mme  effect  (t)  Bruoiwick. 

Scotia. 
The  mere  fact  that  an  intruder  refuses  to  leave  unon  tha  nr^^,. 
or  demand  of  the  occupant  does  not  crnstUute  an  aSu  t  bv  ?J^  ^^'''*- 
intruder  ,n  the  absence  of  some  overt  act  of  rtsfstence  "o!    ^ 

VIOLENT   TRESPASS:   LIMIT  OP  FORCE  (m). 


Where  the  defendant's  plea 
plaintiff  was  that  it  was  done 

(a)  Ifickeif  T.  Fit:gerald,  41  U.  C  B 
303. 

(*)  P.  152,  tupra. 

(c)  Grahitm  v.  Oreen,  a  All.  330  ;  cf. 
Tuner  v.  Smith,  29  N.  B.  R.  667,  recap- 
tion of  logs. 

(rf)  HuIjiim  v.  McLeod,  26  N.  8.  R  67 
(1891). 

W  P.  162,#«/wa. 

(/)  Napier  t.  Frrgiuon,  2  P.  i  b.365. 


for  shooting  at  and  wounding  Ontario 
to  prevent  plaintiff  and  others 

(S)  P.  1">2,  i>i,,ra. 

{h)  ffliut  V.  O' Grady,  17  U.  C.  C. 
233 ;  DarU  v.  Ltnnon,  8  O.  C.  R.  .59y. 
See  Madden  v.  Farley,  6  U.  C.  B.  210. 

(i)  Er  parte  Ettabrooki,  19  N    B    R 
283.  •      .   n. 

(*)  S«e /><»«»<•«««  T.  Ta<.r»o,  38  N  S  K 
402(1905). 

(0  Pxekett  V.  Pnol.  11  M.  L,  R.  276 
(.OTj  P.  163,  w/jra. 


1^'ib  Canadian  Notes. 

Ontario.         from  entering  and  assaulting  him,  it  was  held  that  he  should 
have  first  warned  the  plaintiff  to  desist  and  depart  (a). 


DISTURBANCE    IN  A  CHURCH. 

Where  there  was  an  action  for  assault  and  battery  against 
fourteen  'lefendants,  their  plea  of  justification  was  disturbance  in 
a  church  {!>). 

SHOOTING   DOG(<-). 

Nova  Where  the  defendant,  driving  a  nervous  horse  and  fearing  an 

Scotia.  accident,  shot  a  dop;  that  kept  barking  and  jumping  at  the  horse, 

he  was  held  juutified  (d). 

SPRING  GUNSW. 

The  Criminal  Code  of  Canada,  s.  249,  deals  with  setting 
spring  guns  and  man  traps. 

PROTECTION  AGAINST  FLOODS  (/). 

Canada.  Where  the  owner  of  land  is  threatened  with  damage  by  water 

used  for  irrigation  purposes  coming  from  a  higher  level,  he  has  a 
right  to  protect  himself  against  such  injury  by  all  lawful  means, 
without  regard  to  any  damage  that  may  result  to  land  of  his 
neighbour  from  the  measures  he  adopts  (//). 

ABATEMENT  OF   NUISANCE  (fc). 

A  person  taking  it  upon  himself  to  abate  a  nuisance  (<■.»/.,  a 
mill  dam)  will  he  liable  for  any  unnecessary  damage  to  the 
plaintiff's  property  (/). 

The  right  to  abate  may  be  lost  by  acquiescence  in  the 
nuisance  (k). 

RAILWAY  FIRES  ACTS  (i). 
See  notes  on  p.  39h,  aupra. 


(«)  S/>ire»  V.  n.irrirk.  14  U.  0.  K. 
42". 

(.A)  IMil  T.  iHgli:  \'i  V.  C.  C.  V.  191  ; 
1  Will,  ic  M.  c.  IS,  held  in  force  in 
L'|)|HT  ('niimla. 

(('■)  I*.  I."i4,  Ku/ini. 

((/)  ^^uinU-^  V.  Ihiiiae^,  2«  X.  8.  R. 
24(1  (IWI).  Sce.4//rt/i  V.  .VrArty(M«nl- 
toba).  T«'iii|(.  WiKJ,  lU.  ni!  to  sh<x>tiQg 
of  unlicen^it  <lii|;. 

(/)  I'p.  l.J.'i,  l.'iti,  j.My>m. 


(/)  P.  l.'iT.  ««//rfl. 

(j)  .Vi/iri/ait  V.  Canadian  Parijiir  R. 
W.  r...,  2'.»  S.  ('.  K.  :J,-,!»  (1899). 

(A)   1'.  1  r,n,  »upra. 

(>)  TrMftUile  V.  Mi-Dtmald,  Tay.  121. 
See  New  Briinitwick  ai»c,  Itarit  v.  Hay- 
dfH.  in  Stevens'  UiKesf.  p.  7H«,  as  t« 
ubalcinent  hy  |M!n<>n  not  obstructed. 

V*)  I'orerhill  v.  HohUlard,'i  S.  C.  K. 
hV>. 

(/)  V.  1«2,  tupra. 


CHAPTER  VIII. 


DISCHAROB   OF   TORTS. 


PAOE 

Acoonl  Hiiil  Satisfaction   I<U 

Recovery  of  .1  lul); niunt 1  li  7 

Continuiiif;  Injury I7(»,  17'J 

SatiNflolJudKuionts 173 

Effect    of     I'rocccdinK!*    l)efore 
MagiHtmte 174 


PAKE 

Statute  of  Limitation 17« 

t'oMccaliMl  Krauil   I83 

Joint  \Vro!i.i{-<|iH;r8 184 

Joint  PlaintilfH  I85 


When  there  is  a  vested  right  of  action  for  a  tort  it  may  be  dis- 
charged by  the  death  of  c  9  of  the  parties,  by  waiver,  by  accord 
and  satisfaction,  by  release,  by  judgment  recovered,  and  by  the 
Statute  of  Limitations.  Discharge  by  death  has  been  dealt  with 
in  the  chapter  on  Parties;  it  remains  to  consiisr  the  other 
methods  (a). 

1.  If  a  man  has  more  thanonv^.emedy  for  the  same  wrong  and 
elects  to  pursue  one  of  them,  giving  the  go  by  to  the  others,  he 
must  stand  and  fall  by  his  election;  the  other  remedies  are 
waived.  "  If  a  man's  goods  are  taken  by  an  act  of  trespass,  and 
are  subsequently  sold  by  the  trespasser  and  turned  into  money, 
he  may  maintain  trespass  for  the  forcible  injury ;  or  waiving  the 
force  he  may  maintain  trover  for  the  wrong  ;  or  waiving  the  tort 
altogether  he  may  sue  for  money  had  and  received  "  (6). 

Thus,  if  a  trespass  to  realty  is  committed,  and  portions  of  it 
such  as  minerals,  timber,  or  fixtures,  are  severed,  the  injured 
party,  waiving  the  unlawfulness  of  the  severance,  may  sue  in 
trover  for  the  value  of  the  severed  chattels  (c).  80,  if  a  man  is 
unlawfully  deprived  of  the  possession  of  his  property,  which  is 
afterwards  sold  or  pledged  (d),  the  owner  may  affirm  the  trans- 
action, and  sue  the  wrong-doer  on  a  contract  implied  in  law  to 


Waiver  by 
election. 


Treapau 
waived  by 
Buing  in 
trover. 

Trover 
waived  by 
Muing  for 
money  hwl 
anil  received. 


(<i)  By  46  ii  47  Vict.  c.  .52,  «.  37  (1), 
•  lamagtii  for  n  tort  arc  not  |>roval>le  in 
liankniptcy  ;  Iwiikruptcy.  therefore,  can 
never  dischnr!^!  a  tort.  The  decision 
in  Jack  v.  Ai/ipiiig,  (1882)  9  g.  B.  t>. 
113,  doo  not,  it  in  apprehended,  coustl- 
tiii.>  ftny  eso'-p'ion  to  this  rule. 


(A)  i'fr  fur.  Hmlg^n  v.  Maw,  (184tl) 
I".  .M.  A:  W.  p.  44M. 

(<•)  Dalton  v.  Whitti-m,  (1K42)  3  g.  B. 
iXII. 

(d)  AlluHitH  V.  AlkiiMw,  (1813;  1 
M.  ii  S.  AMS. 


O.T. 
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refund  the  proceeds  {{,).     The  commencement  of  an  action  or  of 
proceedmgs  in  bankruptcy  to  recover  the  money  is  evidence  of  an 
election  to  waive  the  tort,  but  not  necessarily  conclusive  evidence. 
If.  however,  a  final  judgment  or  order  is  obtained  in  the  action 
or  proceedmgs,  then  the  election  is  final  (a).    A  mere  demand  of 
the  money  does  not  amount  to  an  election  (t);   but  in  a  case 
where  the  demand  was  assented  to  and  a  sum  paid  on  account  it 
was  held  that  the  tort  was  waived  (c).     It  would  seem  that  the 
result  would  have  been  the  same  even  though  no  payment  had 
been  made.     In  Brewer  v.  5>no«-  (,/),  the  defendant  had  sent 
to  the  plamtiff  an  account  of  the  proceeds  of  certain  goods  con- 
verted by  him,  and  after  deducting  expenses  had  paid  over  the 
balance,  and  it  was  held  that  the  plaintiffs  had  waived  their  right 
to  treat  him  as  a  wrong-doer.     It  is  not,  however,  in  every  case 
that  the  mere  receipt  of  the  proceeds  of  a  conversion  operates  as 
an  election  not  to  sue  in  tort.     Thus,  where  the  finder  of  a  note 
had  cashed  it,  and  he  being  afterwards  arrested  on  a  charge  of 
larceny,  some  of  the  money  was  handed  over  to  the  owner,  the 
latter  sued  successfully  in  trover  for  the  balance.     The  plaintiff, 
by  the  receipt  of  money  under  the  circumstances,  did  not  elect 
to  treat  the  case  as  one  of  debt  (e).      Moreover,  if  a  party  agree  to 
accept  a  sum  certain  in  satisfaction  of  all  demands,  and  a  subse- 
quent  damage  arises  from  the  original  tort  which  was  not  within 
the  contemplation  of  either  of  the  parties  when  such  agreement 
was  arrived  at,  the  original  accord  and  satisfaction  apparently  will 
not  in  every  case  debar  the  injured  party  from  bringing  a  further 
action  for  damages  against  the  tort-feasor  (/). 

2.  Any  one  who  has  a  cause  of  action  may  agree  with  the  party 
against  whom  the  action  lies  to  accept  in  substitution  for  the 
right  any  good  legal  consideration,  and  by  such  acceptance  his 
cause  of  action  is  satisfied,  and  he  can  proceed  with  it  no  further. 
This  is  called  an  accord  and  satisfaction. 


(g)  Smifk  V.  IMwH.  ( 1 791 )  1  T.  R.  2 1 1  ; 
Smith  V.  Jialier,  (i873)  L.  U.  M  C.  P.  3.-.o! 

(«)  Smith  V.  Ji,ikfr,»Mpra;  Curti*  v. 
Williamim,  ()N-4)  I..  R.  lo  Q.  U.  57; 
!sarj  V.  Jardiiu;  (lt.82)  7  App.  Cax.  345. 

(i)  r«//My  V.  SoHttfrt.  (1848)  5  C.  B. 
88(!. 

(f)   Lythgof  V.   Vrimm,  (18611)  5  H.  4 


N.  180. 

(d)  (I827)7«.  iC.  810. 

(f)  Jiur/i  V.  Monit,  (183(;)  4  'I'vr. 
485.  A«  to  the  effect  of  waiver  where 
the  cause  of  action  is  by  or  against 
joint  parties,  see  Ix'low,  p.  184. 

(/)  KIliH  v.  (iriat  .\orthtnt  R.  O, , 
(1901)  49  W.  R.  ;«.-,. 
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ACCORD    AND    SATISFACTION. 

A  criminal  offence,  although  involving  a  tort,  cannot,  however, 
be  compounded  for  by  an  accord  and  satisfaction  (a). 

A  bare  accord  amounts  simply  to  an  understanding  between  Accord 
the  parties  that  so.nething  shall  be  done  in  future  which  the  ^lurf^'tion 
aggrieved  person  shall  take  in  satisfaction  of  his  claim,  and  so 
long  as  it  remains  executory  cannot  be  enforced  by  either  party. 
The  plaintiff  cannot  sue  upon  it  in  substitution  for  his  original 
cause  of  action  (b),  nor  can  the  defendant  set  it  up  as  a  defence 
to  that  cause  of  action.     "  If  divers  things  are  to  be  performed 
by  the  accord,  the   performance  of  part  is  not  sufficient    but 
all  ought  ;to  be  performed.  .  .  .  Also,  if  the  thing  be  to  l)e 
performed  at  a  day  to  come,  tender  and   refusal  is  not  suffi- 
cient without  actual  satisfaction  and  acceptance  "  (r).      If  one 
man  agree  to  take  a  bill  of  exchange  from  another  in  satis- 
faction of  a  claim  and  receive  it  by  post,  he  may,  nevertheless, 
at  once  repudiate  the  transaction,  for  the  mere  receipt  is  not 
an  acceptance ;  and  unless  he  assent  to  the  receipt  he  is  not 
satisfied  (rf). 

The  arrangement,  however,  may  be  that  the  cause  of  action  Mer^a^ree 
shall  be  satisfaed,  not  in  the  future  on  certain  things  being  done    '»«"' '»''«° 
but   forthwith    by   the   mere   agreement  to  do  certain  things'  '^^ 
"  There  may  be  two  kinds  of  accord  :  the  making  of  the  agree- 
ment Itself  may  be  what  is  stipulated  for,  or  the  doing  the  things 
mentioned  in  the  agreement.     In  the  latter  case  the  plea 
ought  to  aver  that  the  things  have  been  done,  and  the  agreement 
without  that  affords  no  answer.     Where  the  making  of  the  agree- 
ment IS  itself  the  thing  looked  to,  the  plea  must  aver  that  it  has 
been  accepted  in   satisfaction ;  that  averment  in  truth  carries 
with  it  the  fact  of  the  performance  of  all  that  was  to  be  done  in 
order  to  settle  the  action ;   it  leaves  nothing  in  fieri,  nothing 
incomplete"  (e). 

Sometimes  the  accord  is  self-executing,  as.  for  instance,  where  seu-execut 
parties  agree   mutually  to  relinquish  claims  which  they  have  *°s»<-™fJ- 

^00  S^Uk  V.   ft«,,  (,9<,8)  HH  L.  T.       f^ah-kl    v.    /)n«^.    (,80.1)    .5   C.  B. 

(A)  LyHH  V.  liru...  (1794)  2  H.  BL        "(rf)  J/ard»..n  v.  BW/*^.^.  (1842)   „ 
•";\  „  M.  &  W.5%. 

H  ray  y.  Mitr^ one,  (,1839) ;,  M.4  W.  21  ;       /Ml,  (I860)  U  Q    B.  p.  386.  ' 
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DISCHAROB   OF   TORTS. 

against  each  other.     Such  agreement  ipso  facto  pats  an  end  to 
the  rights  of  action  on  either  side  («). 

An  executory  accord  need  not  fulfil  all  the  requirements  of  a 
binding  contract,  since  ex  hypotheti  till  it  is  executed  it  binds 
neither  side,  and  after  execution  the  question  is  not  whether  it 
could   have   liten   enforced,  but  whether   it  has  in   fact  been 
accepted  (/>).     »}ut  where  a  party  agrees  to  take  in  satisfaction  of 
his  cause  of  action  not  the  fulfilment  of  a  promise,  but  the  pro- 
mise itself,  all  conditions  must  be  present  to  make  that  promise 
legally  binding,  since  otherwise  he  will  obtain  nothing  in  return 
for  the  surrender  of  his  cause  of  action  (c).     In  both  cases  alike 
there  must  be  good  legal  consideration.    "  In  an  action  upon  the 
statute  of  Richard  II.,  if  the  defendant  saith  that  after  the  entry 
an  accord  was  made   between   them    that  the  plaintiff  should 
re-enter  the  land  and  the  defendant  should  deliver  the  evidence 
of  the  plaintiff  to  the  plaintiff,  this  is  not  any  bar  of  the  action, 
for  the  delivery  of  the  plaintiff's  j/idences  cannot  be  any  satis- 
faction of  the  tortious  entry.     But,  otherwise,  it  is  if  he  says  that 
the  accord  was  that  he  should  deliver  certain  evidence  concerning 
the  land  to  the  plaintiff  and  that  he  delivered  them  accordingly, 
this  is  a  good  bar  if  he  makes  title  to  the  evidences  "  (d). 

If  a  claim  for  damages  be  referred  to  arbitration  and  the 
award  be  made,  it  may  be  pleaded  as  an  accord  and  satisfaction 
though  not  performed;  but  before  award  the  pendency  of  an 
arbitration  is  no  defence  to  an  action,  though  it  may  be  a  ground 
of  stay  (e). 

It  would  appear  that  it  is  possible  to  make  an  accord  and 
satisfaction  conditional.  A  man  may  accept  a  sum  as  satisfaction 
of  personal  injuries  on  the  understanding  that  if  the  mischief 


(<j)  Jtmft  V.  Sawkim,  (1847)  f>  C.  B. 
142:  Crmcfhfr  v.  farrrr,  (I860)  1.5 
Q.  B.  fi77  ;  cp-Jamo  v.  Doriil,  (1793) 
.5  T.  U.  141,  where  there  was  an  ajfree- 
ment  to  settle  niatlors  in  dispute,  and 
to  execute  bonds  not  to  sue.  Here  the 
accord  was  clearly  exenitoiy  b<'cau»<e  it 
was  contemplnted  that  further  siej'S 
should  l)e  talien. 

(*)  Lanry  v.  TtirU-y,  (18«1)  6  H.  4 
N.  239. 

(r)   Cate  v.  Hartifr,   (IfiTgi   T    RaTin. 


45(. 

(rf)  Vin.  Ab.  Accord.  A  4,  citing  9 
Kdw.  IV.  19.  As  to  consideration,  see 
MeMiiMv*  V.  Itnrh,  (1870)  I,.  R.  h  Kx. 
t;.i;  liiMny  V.  Hdi-f/,  (186.5)  3  H.  &  C. 
484.  The  almndonmeiit  of  claims  6»«(i 
lide  maile  tlinu).'li  in  fact  unfounded  is 
jrooil  consideration  (Cnllhher  v.  Bit- 
rhofthrim.  (1870)  L.  K.  5  Q.  B.  449). 

((■)  Allurt  v.  Milnfr,  (1831)  2  C.  k.  .1. 
47  ;  irurri$  v.  Hfynoldii,  (1845)  7  Q.  B. 
?1. 
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should  turn  out  worse  than  it  appears  to  the  medical  men  at  the 
time,  he  ia  not  precluded  from  bringing  his  action  (a). 

And  even  without  a  npecific  understanding,   under  certain 
exceptional  circumstances,  action  has  been  held  to  be  main 
tainable  (li). 

But  accord  and  satisfaction  with  one  of  several  enures  to  all ; 
consequently  the  acceptance  of  satisfaction  from  a  joint  tort- 
feasor discharges  co- wrong-doers  (c). 

Nor  is  it  necessary  in  a  plea  of  accord  and  satisfaction  with 
one  of  several  plaintiffs  to  aver  authority  from  the  others  (d). 

8.  Any  surrender  of  a  right  of  action  may  be  spoken  of  as  a  Release. 
release  ;  but  the  term  is  usually  applied  where  the  surrender  is 
by  deed,  and,  therefore,  requires  no  consideration  (e).  A  release 
by  indenture  is  only  available  in  favour  of  those  who  are 
expressed  as  parties  thereto  (/).  An  absolute  covenant  not  to 
sue  is  equivalent  to  a  release,  and  may  be  so  pleaded  (g). 

4.  When  an  action  is  brought  and  proceeds  to  final  judgment,  Judgment 
the  original  right  of  action  is  in  any  case  destroyed.  If  the 
plaintiff  fails,  he  is  estopped  from  asserting  his  alleged  right  in 
any  other  form  of  legal  proceedings  against  the  same  party  (A). 
If  he  succeeds,  the  original  right  in  respect  of  which  he  sued  is 
merged  in  the  higher  and  better  right  which  he  obtains  by  his 
judgment,  and  he  must  either  bring  a  fresh  action  on  his  judg- 
ment or  proceed  m  obtain  its  fruits  by  execution. 

Again,  action  by  a  third  party  against  an  agent  bars  a 
subsequent  action,  in  respect  of  the  same  matter,  against  his 
principal  (t). 

There  is,  however,  no  merger  by  a  judgment  which  is  not  of  jadgment 
record.    The  judgment  of  a  foreign  court  only  creates  a  simple 


recovered. 


(«)  Ltv  V.  LaMrimliire  ,?•  Yorkihirf 
It.  Co.,  (1871)  L.  It.  fi  C'h.iV27. 

(*)  Ellen  V.  tirrat  yorthri-H  H.  Co., 
C1!H)1)  4!»  VV.  R.  »«:> ;  affirmol,  (I '.Mil)  17 
T.  L.  R.  4r.:». 

(<•)  DnfretHe  v.  I/Htehi/uim,  (1810)  3 
Taunt.  117;  rhHrman  v.  Wild,  (1840) 
11  Ad.  «c  E.  4.53. 

(it)  Wallace  iiiul  Other*  v.  Keltall, 
(1840)  7  M.  &  W.  264. 

(f)  For  an  example  of  a  relenac  of  an 
action  of  tort,  see  PkilUpi  v.  Clagget, 


(1843)  11  M.  fcW.  84. 

(/)  Storer  v.  (iurdim,  (1814)  3  M.  A; 
S.  308. 

0/)  Per  Cur.  Ford  v.  n^reh,  (1848)  1 1 
Q.  B.  p.  871.  As  to  the  uffeci  of  accord 
and  satisfaction  and  release  to  or  b.v 
joint  parties,  see  beluw,  p.  184. 

(A)  For  statutory  exception  to  this 
see  <UJ  &  «1  Vict.  c.  37,  s.  1,  subs. 

(i)  Cron*  .(■  Cu.  V.  MtUtheiot  and 
Wallat^,  (l'J04)  »1  L.  T.  500. 
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contract  debt.  and.  althouKh  it  may  e«top  the  parties  from 
disputing  the  matters  of  fact  there  decided,  does  not  destroy  the 
cause  of  action  (a).  It  is  otherwise,  however,  if  the  judgment  be 
satisned  (b). 

"The  test  whether  a  previous  action  is  a  bar  is  not  whether 
the  damages  sought  to  be  recovered  are  diflferent,  but  w}.«ther 
the  cause  of  action  is  the  8ame-(,).  Damages  resulting  from 
one  and  the  same  cause  of  action  must  be  assessed  and  recovered 
once  and  for  all  on  the  principle  'Interest  reipMiae  „t  sit  finis 
litum.  But  m  applying  this  rule  it  is  often  a  matter  of  difficulty 
to  determine  whether  the  cause  of  action  in  respect  of  which 
damages  are  being  sought  is  the  same  cause  as  that  for  which 
damages  have  already  been  recovered  in  an  earlier  action. 

A  plaintiff  is  not  bound  to  bring  forward  in  one  action  all  the 
grievances  which  he  may  have  against  the  defendant  arising  out 
of  the  same  transaction.     Thus,  if  A.  wrongfully  charges  B.  with 
some  cnme  and  has  him  arrested  an.l  prosecuted,  there  is  no 
objection   to   B.   bringing  two  separate   actions,   one    for    the 
malicious  prosecution  and  one  for  the  false  imprisonment  (rf) 
and  the  plea  of  ju.igment  recovered  in  one  of  these  actions  will 
not  be  any  bar  to  the  maintenance  of  the  other.     Even  where 
there  is  but  one  wrongful  act,  if  by  means  of  it  two  distinct  rights 
are  infringed,  the  infringement  of  each  right  will  give  rise  to  a 
distinct  cause  of  action.   For  this  purpose  it  has  been  determined 
that  injury  to  pro,,erty  and  injury  to  the  i,erson,  although  caused 
by  one  and  the  same  wrongful  act,  are  infringements  of  different 
and  independent  rights,  and  therefore  a  recverv  of  damages  in 
such  caselfor.the  injury  to  the  property  will  not  operate  as  a  bar 
to  a  subsequent  action  in  respect  of  the  injury  to  the  person  (.)  • 
and  this  18  80  whether  the  damage  was  the  result  of  a  direct 
trespass  or  the  result  of  negligence ( /). 

On  the  other  hand,  where  a  man  suffers  in  respect  of  one  and 


(")  tliggrn*  eu»e,  (!»!(».-,)  (i  Kep.  y.  4.-  , 
Smith  V.  yu-ulU,  (I«3i))  u  ItiiiR.  N.  ('. 
208;  Hank   ,,f  AmMiuUu    v.    I[„rdiw 

(*)  linilier  v.  iMmh,  (IHCo)  K  C.  B. 
N'.  8.  9.-..  See  below,  p.  172.  As  to  the 
registration  of  Scotch  and  Irish  ju<i^. 
menta  in  this  country,  set-  Ml  &  32  Viet. 


c.  .'.4;  4.-.  4c  46  Vict.  e.  31. 

('•)  /'./•  Bovill,  J.,    (},hbi  V.    Vniik. 
'hunh,  (IH73)  L.  H.  8  C.  f.  p.  46,). 

K'J)  llueM  V.    Wnrri-M,    (lN.i4)    <)   Kt 
379.  ' 

(f)  liimuiliH    V.    Hmnuhreu,  (\mi\ 
My.  B.I).  141. 

'/}  /"'ISuwcn,  I,. J.,  ,i„d.  p.  U9. 
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the  Bame  right,  whether  of  the  person,  property  or  reputation  as 
the  case  may  be,  successive  damages  as  the  result  of  the  same 
wrongful  act,  then  if  the  act  is  not  a  continuing  act,  but  one  over 
the  conseijuences  of  which  when  done  the  doer  has  no  further 
control,  such  as  a  blow  struck  or  a  slander  spoken,  the  causes  of 
action  in  respect  of  the  several  heads  of  damage  are  the  same, 
and  after  recovery  in  an  action  for  the  damage  first  accruing  no 
fresh  action  can  be  brought ;  and  this  is  so  whether  the  act  be 
actionable  per  »e  or  only  derives  its  actionable  quality  from  the 
occurrence  of  some  damage  (o).  Thus,  it  has  been  held,  if  after 
judgment  recovered  in  an  action  of  assault  some  bodily  injury 
develops  itself  which  was  unsuspected  at  the  time  of  assessing 
the  damaged,  a  second  action  will  not  lie  {h).  But  this  doctrine, 
at  least  in  civil  cases,  is  not  easily  reconcileable  with  the  decision 
of  the  Court  of  Appeal  in  the  case  of  Ellen  v.  Great  Northern 
Railway  Company  (c),  in  which  it  was  held  that  the  following 
document :  "  Received  of  the  Great  Northern  Railway  Company 
the  sum  of  one  hundred  and  ninety  pounds  in  full  satisfaction 
and  discharge  of  all  claims,  legal  and  medical  charges  included, 
in  respect  of  injuries  sustained  by  Mr.  T.  E.  J.  Ellen,  near  Bab- 
worth  Crossing,  Retford,"  was  no  more  than  a  receipt  for 
money,  and  did  not  constitute  such  an  agreement  as  would  bar 
a  subsequently  accruing  ground  of  action  for  damage  not  within 
the  contemplation  of  the  parties  when  the  receipt  was  given.  It 
has,  however,  been  held  in  an  action  by  a  master  for  beating  his 
apprentice  per  qiuxi  aervitiuin  amiait  that  a  fresh  action  could  not 
be  brought  from  time  to  time  as  fresh  damage  accrued,  and  that 
consequently  prospective  damages  might  be  given  (d).  And  the 
same  rule  holds  with  regard  to  the  action  for  slander,  whether 
the  words    be  actionable   in    themselves  (e)    or   not(/).     And 


Receipt 
no  bar  to 
Hubse(|Ucnt 
action. 


When  iic> 
fresh  action 
for  fn-rsh 
damage  ig 
maintainable 


(a)  In  Darlfij  Main  CMiei-y  (.\i.  v. 
Mitehell,  {1««6)  11  App.  Cas.,  p.  145, 
Lord  RratnwcU  suggested  that  the 
questiuu  whether  successive  actions 
would  lie  depciide<l  upon  whether  the 
act  coniplaineil  of  was  actionable  with- 
out proof  of  damagt*  or  not.  But  this 
view  will  not  tit  tlie  cases. 

(»)  Fittrr  V.  Veal,  (1701)  12  Mod. 
542. 

(<•)  (ItfOl)  17  T.  L.  K.  453,  C.  A. 


(rf)  J/ud»oll  V.  StalUhratx,  (1840)  11 
A.  k  K.  301,  and  see  Clarke  v.  Yin-hn, 
(1««2)  47  L.  T.  381. 

[e)  Per  Lonl  Holt,  Vittar  v.  Veal, 
(1701)  12  Mod.  p.  -.44. 

(/)  Per  Loixl  Holt,  ibid.  ;  per 
Maiiisty,  J.,  Xami  v.  Walker,  (1878)  3 
Q.  H.  D.  p.  39") ;  ywr  Lord  Blackburn, 
Darley  Main  Oilliery  Ci.  v.  MUrhell, 
(18S«)  11  App.  Cas.  p.  143  :  though  see 
contra,  iter    North,   C.J.,    Towntend  v. 
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presumably  the  same  rule  will  apply  to  the  case  of  fraud  notwith- 
standing  that  until  damage  happens  there  is  no  cause  of  action  • 
thus.  ,f  ,n  consequence  of  a  fraudulent   misrepresentation  a 
person  on  different  occasions  buys  different  parcels  of  stock  it 
18  apprehended  that  he  cannot  have  a  separate  action  for  ewh 
parcel.     It  has  been  said  that  for  the  purpose  of  this  rule.-that 
different  damages  in  respect  of  the  same  right  must,  if  caused  by 
one  and  the  same  act.  be  recovered  in  the  same  action.-injuries 
to  different  parts  of  a  man's  person  caused  by  different  blows 
struck  ,n  the  course  of  the  same  assault  are  to  be  treated  as 
caused  by  the  same  wrongful  act  («).     A  fortiori  a  publication 
containing  a  number  of  defamatory  statements  is  to  be  regarded 
as  but  one  wrongful  act ;  so  that  it  is  not  open  to  the  aggrieved 
party  to  pick  out  certain  sentences  and  sue  upon  them,  and  then 
after  judgment  recovered  to  sue  upon  other  portions  of  the 
libel  (o). 

If  the   act   complained  of   creates   a  continuing   source   of 
injury  and  is  of  such  a  nature  as  to  render  the  doer  of  it 
responsible  for  the  continuance,  then  in  cases  in  which  damage 
IS  not  of  the  essence  of  the  action,  as  in  trespass,  a  fresh  cause 
of  action  arises  de  die  in  diem,  and  in  cases  in  which  damage  is 
of  the  essence  of  the  action,  as  in  nuisance,  a  fresh  cause  of 
action  arises  as  often  as  fresh  damage  accrues.     Whenever  one 
person  wrongfully  puts  something  upon  the  land  of  another  he 
18  not  only  liable  to  pay  damages  for  the  trespass  in  placing  the 
thing  there,  but  he  is  further  under  an  obligation  to  remove  it, 
and  IS  guilty  of  a  continuing  trespass  as  long  as  he  neglect^ 
to  do  so.     Thus,  where  the  trustees  of  a  turnpike  road  built 
buttresses  to  support  it  on  the  land  of  the  plaintiff,  who  sued 
them  in  trespass  for  the  erection  and  accepted  money  paid  into 
Court  m   full   satisfaction  of  his  claim,  it  was  \  eld  that  the 
acceptance  of  such  money  was  no  bar  to  a  subsequent  action  of 
trespass  for  continuing  the  buttresses  there  (c). 
But  where  a  man  wrongfully  interferes  with  another's  land 


Hughe,,  (l(i77)  2  Mo.1.  j,.  l.-,o,an(i  /*-r 
Lord  Bramwell,  11  App.  Cas.  p.  145. 

(«)    Per  Lord  Eslier,  (IHUO)  M  Q  B 
D.  p.  8.  ■ 

(*)  Maedovg„ll  y.  Knight,  (IS'JO)  23 


Q.  B.  D.  1. 

(<•)  HMinr.  V.  WiUuH,  (1839)  10 
4.  A:  E.  .'lOa,  and  get  Darhy  Main 
Colliery  Cu.  y.  Mitchell,  (|S86)  11 
App.  Ciw.  127. 


OONTIMUINO   INJURY. 

Otherwise  than  by  placing  some  foreign  substance  on  it,  as  for 
instance  where  he  digs  a  hole  in  it,  although  such  interference 
may  create  a  continuing  source  of  injury,  he  is  liable  only  to  pay 
compensation  for  the  original  trespass,  and  is  under  no  further 
obligation  to  prevent  the  continuance  of  the  state  of  things  which 
he  had  created  (a) ;  consequently  in  such  cases  the  damages  must 
be  recovered  once  and  for  all.  In  the  case  of  continuing  nuisances 
successive  actions  may  from  time  to  time  be  brought  in  respect 
of  their  continuance  (h),  and  therefore  in  actions  for  a  nuisance 
prospective  damtiges  cannot  be  given  (r),  except  perhaps  in  the 
case  of  obstruction  of  ancient  lights  (d),  though  even  then  the 
point  is  a  very   doubtful  one,  for  either  the  Court  will  grant 
a  mandatory  injunction  which  abolishes    the   nuisance    alto- 
gether («),  or,  should  the  circumstances  not  warrant  the  adoption 
of  such  a  course,  will  probably  grant  as  damages,  once  and  for 
all,  the  diflferenje  between  the  original  and  the  diminished  value 
of  the  plaintiff's  property  (/).    But  though  it  seems  probable  for 
the  above  reasons  that  there  can  be  no  continuing  damages  in 
nuisance,  there  may  be  two  or  more  actions  arising  out  of  the 
same  tort.     Thus  if  a  lessee  of  premises,   demised  by  a  life- 
tenant,  with  remainder  over,  sues  and  recovers  damages  from  a 
neighbouring  householder  for  having  blocked  his  ancient  lights, 
the  damages  recovered  in  such  action  will  not  preclude  the  life 
tenant  from  also  recovering  compensation  for  the  loss  he  will 
sustain  upon  the  termination  of  the  lease  throu^^h  the  depreciated 
value  of  his  property,  while  the  reversioner  will  be  entitled  to  sue 
for  the  damage  he  will  ultimately  experience  from  the  same  cause 
upon  the  death  of  the  life  tenant.     In  the  case  of  damage  caused 
by  the   withdrawal    of   support  to  land  a  fresh  action  may  be 
brought  as  each  fresh  subsidence  occurs,  although  the  several 
subsidences  result  from  the  same  excavation  (</),  for  where  an 
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(a)  Clfffij  V.  DeanlfH.  (1848)  12 
Q.  B.  57«. 

C*)  Whitehmne  t.  FilUiire;  (18«1)  10 
V.  B.  N.  S.  7«.-)  ;  Sh,idu-Hl  V.  Hutrhiimiii, 
(1831)  2  B.  4:  Ad.  '.t7. 

(t)  £aUuhill  V.  lleeil,  (185C.)  18 
C.  B.  696. 

1  Ch.  694. 


(f)  Cmrjter  v.  iMidler,  (1<)03)  2  Ch. 
337. 

(/)  Khie  V.  Jiilly,  (IIH).'!)  1  Ch.  504, 
C.  A. ;  MiHire  v.  Hall,  (1878)  3  y.  B.  D 
178. 

(jf)  Darley  Main  Colliery  Co.  v. 
Mitchell,  (1886)  II  App.  Cas.  127; 
Cmmbic  v.  W,tUM>Hd  Lutat  Hoard, 
(1891)  1   Q.   B.  503;  and  gee  Jiarr  t. 
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excavation  is  made,  and  the  adjoininR  land  is  left  unsupported, 
there  is  "not  merely  an  original  act  the  results  of  which  remain, 
but  a  state  of  things  continued  "(a). 

Although  it  is  generally  true  that  where  an  action  has  l>een 
brought  and  judgment  recovered  damages  which  might  have  l)een 
obtained  in  tli.it  action  cannot  Iw  subsequently  sued  for,  it  must 
be  rememl)ered  that  in  many  cases  a  plaintiflf  may  allege  what  is 
m  Itself  a  distinct  and    eparate  cause  of  action  as  mere  matter  of 
aggravation  of  some  other  cause  of  action.     Thus,  if  A.  breaks 
and  enters  the  close  of  B.  and  c.ts  down  a  tree  and  carries  it 
away,  be  is  guilty  of  two  torts,  one  the  trespass  to  the  land,  and 
the  other  the  conversion  of  the  chattel.     B.  may,  in  an  action  of 
trespass  timn-  rl„amm/n;,it,  recover  the  whole  damage  which  he 
has  su8taine.l  inclu.ling  the  loss  of  the  tree,  but  it  is  apprehended 
that  he  18  not  lK)und  to  do  so,  and  that  if  he  brings  his  action  for 
trespass  without  alleging  or  recovering  the  damage  by  the  loss 
of  the  tree,  he  may  afterwards  recover  such  d'\mage  in  a  separate 
action.     So,  where  a  libel  is  publisheil   in   a   newspaper,  it  is 
customary  to  aggravate  the  damage  by  proving  the  circulation  of 
the  pai)er  (h) .    But  the  sale  of  every  separate  copy  of  a  newspaper 
is  a  separate  wrong,  and  it  is  apprehended  that,  theoretically 
speaking,  there  is  nothing  to  prevent  an  action  on  the  sale  of 
each  copy  with  separately  assessed  damages  («•).     In  L,uon  v. 
Barnard  {,1}  the  defendant  seized  and  subsequently  sold  certain 
sheep    of    the    plaintiff.     Some    time   afterwards   the   plaintiff 
brought  an  action  of  trespass  in  respect  of  the  taking  of  the 
sheep,  and  recovered  only  nominal  damage.     He  then  sued  in 
trover  for  the  value  of  the  same  sheep,  and  the  defendant  pleaded 
the  recovery  in  the  first  action.     But  it  was  held  that  the  plaintiff 
might  well  recover  in  respect  of  the  cause  of  action  which  he  had 
in  respect  of  the  sale  of  the  sheep. 


Jiaird  .V    r,>.,   (I!KU)  f,    K.  .-.24.  (1.   „f 

(«)  J'fr  IJoWfli.  r,.J.,  jMrlry  Vuih 
lolliery    fo.    v.    Mitrhi-ll,    (\»h\\     14 

g.  B.  u.  |).  i:w. 

(A)  Per  r.illock,  C.I!.,  ii,,lUern<l,-  v. 
MmH,  (1N46)  15  .M.  &  W.  |..  3;U.  K.,r 
othi-r  raa(t<;i-s  of  aKKiaviiljoii,  sue  lti»k 
Allah  lifij  V.  WhiteliurM.  (.IWW)  I8 
I..  T.  N.  «.  tilo.    As  to  liiiiitiitiotut  of 


Ifgitiniate  comiiitiit  in  pul.lii-  presn,  see 
.Vi{/Hire  V.  II >•*/,;«  Mornixij  .\>ic», 
ClWrnj  •>  K.  H.  liHi  (ii.jbse<,ueiillj'  rc- 
vci>t!<l  uii  a|i|ictil). 

(r)  Wlieru  actions  arc-  umluly  multi- 
liliwi.  a  tleftiiriantV  remtily  U  to  have 
them  stiaytMl  as  an  ahusv  of  tin-  procew 
of  the  Court. 

(d)  (\mi)  Cro.  Car.  Aa. 
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Where  the  inciter  of  complaint  in  fact  Rives  rise  to  hut  one 
cause  of  action,  the  rule  that  more  than  one  action  cannot  be 
brought  cannot  be  evaded  by  an  alteralion  in  the  form  of  pleading. 
If  a  man  recover  damage  for  the  taking  of  \m  goods  as  a  wrongful 
diBtre88,  •  e  cannot  afterwards  sue  in  respect  of  the  same  taking 
as  an  irregular  distress  (a). 

Tiiere  are  cases  in  which  a  plaintiff  is  debarred  from  bringing  satisfied 
an  action  by  reason  of  his  success  in  a  previous  proceeding  for  a  J"^'"""*'' 
different  cause ;  but  in  such  cases  he  must  not  only  have  obtained 
a  judgment,  but  under  that  judgment  must  have  obtained  full 
satisfaction  for  his  wrong,  and  the  defence,  therefore,  rests  on  a 
ground  altogether  different  from  "  ,'x,rj,tio  rei  i,„liraUe,"iu  which 
it  is  immaterial  whether  the  judgment  is  satisfied  or  not.     If  the 
damages  in  an  action  of  trover  are  ar^essed  on  the  basis  of  the 
full  value  of  the  chattel  converted  and  are  paid,  the  owner  being 
fully  satislied,  is  devested  of  his  proi)erty  and  cannot  afterwards 
maintain   an   action   for   a   different   conversion   of   the    same 
chattel  (h).     80  if  A.  breaks  his  contract  wilii  li.  at  the  induce- 
liient  of  C,  and  B.  recovers  and  is  paid  damages  by  A.  for  the 
breach  of  contract,  he  will  not,  under  ordinary  circumstances,  be 
entitled  to  sue  C.  for  procuring  the  breach  of  contract  (r).     But  Bribing 
if  a  principal  is  defrauded  through  the  means  of  a  brilie  given  to  ''^"'• 
his  agent  he  has  cumulative  remedies.      He  may  recover  the 
amount  of  bribe  from  the  agent  or  sub-agent  (</),"  and  none  the 
less  recover  from  the  agent  and  the  briber  full  damages  for  the 
fraud  0').     And  even  where  the  a<lvice  given  by  an  agent  to  his 
principal  is  bond  fide,  the  receipt  of  a  secret  commission  by  such 


(a)  /'hilli/M  T.  HfrrymoH,  (17«3)  A 
Diiugliui,  'im.  Soo  Hihh,  V.  CruiluhuHk. 
(1873)  L.  H.  X  C.  P.  4.-.4.  In  tl.U  ca«c' 
tlie  riglit  of  action  iimj-  Ih;  wijd  to  be 
dcslroj-fil  rather  by  clertiiiii  nml  wiiivor 
than  by  jiidKnifnt  rtMHivereil.  In  the 
olii  case  of  Fifld  v.  M/imji,  (ItWM)  8 
Lev.  124,  it  wiih  helil  that  a  plaintiff 
who  hail  sued  In  triw|inNM  for  the  taking; 
of  two  hotiiex,  but  hml  not  recovereil 
dnmagcH  representing  their  value,  inijfht 
»ue  again  in  truver  for  their  value  in 
respect  of  the  name  taking.  Itut  thin 
CMC,  it  in  apprehended,  is  biul  law.  For 
Ijrpical  due  of    •  irreguUr  "  distrcM,  sea 


I'DgMUr   V.   Untkliy,  (^IM.TJ)  5  C.  4[   1'. 
512. 

{*)  JlriiuiM.,nl  V.  Hiiri-iiiii.  (.1871) 
I..  It.  ti  r.  I'.  .-.««. 

I.)  Hiid  V.  Il,iHJiill.{i:ii-2)  A  Hurr 
iAir>. 

(li)  P.mvlhiml  Tli.imiiM  v.  KriiH  J,met 
.«-^'.>.,  (I«Hi.',)  1  K.  I!.  II,  C.  A. 

(c)  S,4l/,>i;l,  .tfuyiir  .<•<-.,  <;/■  y.  Ajt/t, 
(I8<t| )  I  y.  H.  ItiM  ;  J/„rrHdfM  v.  Millhof, 
tiaiMi)  »:\  I,,  r.  102.  See  nagnall  v! 
CurltoH,  (,lsrr)  l>  t'h.  I).  Ml.  Ah  to 
judgment  without  natisfmlion  on  a  col- 
lateral  reineily,  sec  Drak,  v.  UU.k^jl 
(1803)3  Ka«t.  2-1 1. 
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Effect  of 
iirKceeilin^ 
before  a 
oiagiiitrate. 


agent  ftvoiiU  any  contract  which  the  principal  may  have  made  by 
reason  of  niich  tainted  advice  (a). 

The  judgment  of  a  foreign  court,  or  of  an  inferior  court  not  of 
record,  tm  in  i»ointed  out  above,  is  in  itself  no  bar  to  an  action,  bat 
appears  to  l>e  something  in  the  nature  of  an  accord  (ft).     If,  there- 
fore, it  is  carried  into  effect,  it  amounts  in  general  to  a  complete 
satisfaction,     liut  it  is  otherwise  when  the  carrying  into  effect  of 
the  award  of  a  court  of  special  and  limited  jurisdiction  will  not 
necessarily  satisfy  a  whole  cause  of  action.     In  Midland  li.  Co. 
V.  Martin  <t  Co.  (<•),  the  defendants  had  obtained  from  a  magis- 
trate an  order  for  the  delivering  up  of  certain  goods  detained  by 
the  plaintiffs.     They  counterclaimed    for   the   special    damage 
caused  by  the  detention,  and  it  was  held  that  they  might  well  do 
so,   since  the  magistrate   had  no  jurisdiction  to  deal  with  the 
special  damage.     So  in  AV/«««  v.  dmeh  (./)  it  was  held  that  the 
enforcing  of  a  maritime  lien  against  a  vessel  for  damage  caused 
by  the  negligence  of  those  in  charge  of  her  was  no  answer  to  an 
action    for   the   same  negligence,   unless  it  api)eared  that  full 
satisfaction  had  been  obtained. 

In  certain  cases  previous  proceedings   before  a  magistrate 

founded  on  the  same  subject-matter  form  a  statutory  defence  to 

an  action  of   assault.     By  24  &   26   Vict.  c.   100,   ss.   42,   48, 

magistrates  have  power  to  convict  summarily  persons  charged 

with  common  assaults  and  certain  assaultb  on  women  and  children 

under  fourteen,  and  either  to  imprison  or  to  impose  a  fine  and 

costs.     By  s.  44,  if  the  justices  upon  hearing  such  charges  "  upon 

the  merits,  where  the  complaint  was  preferred  by  or  on  behalf  of 

the  party  aggrieved,  shall  deem  the  offence  not  to  be  proved,  or 

shall  find  the  asuault  or    battery  to  have  been  justified,  or  so 

trifling  as  not  to  merit  any  punishment,  and  shall  accordingly 

dismiss  the  complaint,  they  shall  forthwith  make  out  a  certificate 

under  their  hands  stating  the  fact  of  such  dismissal,  and  shall 

(«)  Shiiiiray  v.  JtriHiilwimd,  (IK'.tU)  1 
Q.  B.  HCU.  As  to  when  iH-cret  oinn- 
iiiissiou  leteivfil.  witlioiit  framl,  by  au 
agent  tloes  not  avuul  \\\*  ri(,'lit  lo  \My- 
ment  of  an  a^rutil  conimisiiion  by  IiIh 
princiiml.  see  /liiipi^hy  y.  ICh)v  Hnu., 
(190.-.)  1  K.  II.  I. 

(*J  Sec    Siuith    V.   XindU,   (1839)   T, 


King.  N.  C.  aiS  :  Jtarbrr  v.  Umh 
(IHtitt)  «  (".  it.  X.  .S.  US;  Wright  v. 
LiiMilim  Omiiil/itt  (,).,  (IH77)  2  Q.  B.  U. 
271.  As  to  the  plt-a  of  judgment 
recovcrecl  by  or  agniurt  joint  parties 
»ee  below,  p.  1S4. 
(.r)  (IS'JS)  2g.  B.  172. 

(//)  n8«3)  I A  c.  H.  K.  a  99. 
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deliver  Huch  certificate  to  the  party  against  wliom  the  complaint 

was  preferred."     The  hearing,  it  ia  to  !«  ohservod.  muHt  be  upon 

the  merits.     In  Iteed  v.  .V«//  (o)  the  plaintiff  liad  taken  out  a 

Bummons  for  assault  against  the  defendant.     He  suhsequently 

gave  hira    notice    that   he    should    not   further    prosecute    the 

summons.     The    defendant    nevertheless   attended    Iwfore    the 

magistrate  and  obtained  a  certificate  of  dismissal.     The  plaintiff 

subsequently  brouglit  an  action  for  the  assault,  and  it  was  held 

that  the  certificate  was  invalid,  not  having  been  given  after  a 

hearing  on   the  merits,  and  was  consequently  n^    ,  -  to  the 

action  {/<).     By  s.  45  the  party  obtaining  such  a  .,    .'.'"■y.:^  shall 

be  releaned  from  all  further  proceedings,  civil  oi    rii. 

same  cause,  whether  immediate  or  consequ'  r    i      ,. 

same  effect  follows  if   he    is   convicted    iv,  1    imK   •• 

imprisonment  or  paid    the  whole    amou-  i    a  i    dg-d 

him. 

In  the  case  of  a  dismissal  of  the  charge,  :'  n  th,     -• 
the  certificate  and  not  the  dismissal  itself  wkicI.  ..; 
release ;  the  certificate  can  only  be  proved  by  itself,  a 
it  must  show  upon  the  face  of  it  that  there  was  miuU 
is  contemplated  by  the  Act,  namely,  after  a  hearing  "  on  the 
merits,"  and  upon  one  of  the  grounds  mentioned  in  the  Act  (d). 
The  magistrates  are  bound  to  grant  the  certificate  upon  applica- 
tion, and  may  be  compelled  to  do  so  by  mandnmus  (e).     No  time 
18  limited   within    which  the  application  must  be  made.     The 
word  "  '  forthwith  '  in  the  section  does  not  make  the  immediate 
grant  of  the  certificate  a  condition  of  its  validity,  but  means 
forthwith  if  demanded  "  (/). 

If  the  defence  relied  on  is  a  conviction  this  must  be  proved  by  Conviction 
the  production  of  the  original  record,  or  an  examined  copy  (g). 


I.  .ill  ]  tVe 
?-.v<vi  his 
ft'^'inttt 

'  .\t  <■>■    of 
sal  •« 


iiiml 
barge. 


(a)  (1890)  24  Q.  B.  D.  ♦5«59. 

(*)  Whether  the  pro|)er  course  would 
not  be  first  to  ({uash  the  certificate  on 
certiorari,  qtitrre ;  nee  per  Lord  Cole- 
ridf^,  ihid.  p.  t;74. 

{<•)  Ma»itfr  v.  Brown,  (1876)  34  L.  T. 
N.  S.  264  :   1  C.  P.  D.  97. 

(<0  Skut  T.  Darii,  (1839)  10  A.  &  E. 
636. 

(e)  HaneiH-k  v.  &)wf«,(l8ott)  1  K.ic  K. 


795. 

(/)  nufar  y.  IfrthrriHijtoH,  (IH.VI)  1 
E.i  E.  802  :  iiverruliiit;  Unj.  v.  JMiHMou, 
(1840)  12  A.  &  E.  ti72. 

(g)  Strii-tly  8|K?nkiii(r,  of  cnurso  there 
ia  no  rerord,  but  the  niagiNtrates  art- 
bound  if  rc<|uire<i  to  certify  their  judg- 
ment in  writing,  /*>;•  Kyles,  J.,  llartlry 
T.  /ItHdmartk,  (1866)  1..  11.  1  C'.  P. 
p.  HiM. 
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If  the  juHticeH  Kiinply  l,i,„|  over  the  party  Hununoned  there  »  no 
conviction  witliin  the  ineRnin«  of  the  Act  ya). 

Se<,t.  4f.  relieveH  the  party  from  all  further  procee<ll,.«8.  whether 
at  the  H,..t  of  the  party  aHHanlte<J  or  of  any  one  else.  A  maHter 
cann.»t  recover  for  Iohh  of  service  (M..caH.oned  hy  an  assault  on  his 
servant  or  a  hushan.J  for  his  injury  consequential  on  an  assault 
upon  his  wife  {!,). 

r>.  By  21  Jac.  I.  c.  1«.  s.  8,  it  is  provided  "  that  all  actions  of 
trespass   ,,,n,r.   ,h,„.,n„  jW,,it,  all  actions  of  trespass,  detinue 
Hcfon   Hur  trover  and  replevin  for  taking  away  of  ^oods  and 
CHttle    all    actions  .  .  .  upon    the  ease  .  .  .  nnd  ail  actions  of 
assault,  nieiiuce.  Imttery.  wounding  and  imprisonment  .         shall 
1^  commenced  and  sued  within  the  time  and  limitation  hereafter 
expressed  and  not  after,  that  is  to  say.  the  said  actions  uih,..  the 
case   (other   than   for  slander)  .  .  .  and    the    said   actions  for 
trespass.  .  .  .  detinue  an.l  replevin  for  goods  or  cattle,  and  the 
«aid  action  of  trespass  ,/„«,-,.  ,•/„«»«,« /„.^,<  .  .  .  within  six  years 
next  after  the  cause  of  such  actions  or  suit  and  not  after,  and 
the  sai.l  actions  of  trespass,  of  assault.  l,.vttery.  wounding  and 
.mpnsoninent.  or  any  of  them.  .  .  .  within  four  years  next  after 
the  cause  of  such  actions  or  suit  and  not  after,  and  the  said 
action  upon  the  case  for  words  .  .  .  within  two  years  next  after 
the  words  spoken  and  not  after  "  (<•), 

By  tlie  term  "  action   u,K)n  the  case  for  words  "  is  intended 
only  slander  actionable  in  itself.     Slander  actionable  l.y  reason 
of  special  damage,  slander  of  title,  and  lilH,l  are  not  include<l 
but  come  under  the  general  class  of  actions  on  the  case  (,/)' 
The  result  ,»  that   for  slander  actionable  in  itself  the  perio<I 
of    limitation   is   two  years,    for   trespass   to   the   ,«r«on   four 
years,  for  (,th.r  torts  six  years.     And  f.,r  the  pur,«,8e  of  com- 
puting  the  time  the  statute  runs  from  the  date  of  the  actual 
damage  (<■). 


(«)  Hiirtleg     V.     IliHilmarth,    (|««MJ) 
I..  It.  I  ('.  f.  -..-..H. 
(*)  .Vim/H-r  V.  JlruWM.Hmti)  \  I",  p  J) 

(<•)  A»  lo  fjfcfnuTit,  MS-  Cli.  XIII. 
An  to  theMiH-ciiil  |K.Tio.l!t.if  Ijtiiitation  by 
hikI  HKniiiKt  exituiom  aiiU  ailiniiiixtni- 
loK,  MKV  above,  jip,  :>2  .•>«. 


(//■»  /mwv.  //tfri«i.»rf,(|ti27)  Cro.  (Jur. 
MO;  .SuHMiifri  V.  /■Mii'ur,/,,  (|«»12)  | 
.Si.1.  '.•:-..  Sw,  liow.ver. /*■,•  Ur.1  Cran. 
worth,  nurkkimtf  v.  Humimi.  (ISftJJ-en 
y  H.  I,.  ('.  ,,.  ;,\x 

H.L.  C.  503.  ' 


ri^w^mmmi 
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Ki„«d„™  .for  1  ,11     •/„!    L   ■  ■'"  'T  °'  ""  ""'^ 
he  w.„  .„.„.|„  u,o„d  ,htZ  ;;  '  '"'  "■""  "•"  " 

.b  Jt;:,xti"  :r;:r''r " '""  ""•  -"^  -"« - 
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(«)  r;/ry,iry  v  //urn//,  «  B  4  O 
■U I .  A«  lo  the  ..ffect  of  foreiKi,  .Utut«i 
of  iNiiiUtio,,  whor..  the  tort  i.  com- 
niitte.1  abiiw,!.  nif  al>ove,  p.  1 18, 

{*)  .<//ia/i,v.  //„,*  „/, Simla  y.  Oi«.» 

(IH«i»)  I-.  I{.  4  g.  H.  rtSS.  *^ 


(O  See  «bo .e,  p,  |3. 

IQ.H...»3;(|H»4)2y.  B.3.V.'.  Ii.  thii 
i«»f  ii  WH«»1«,  hcM  timf  Onl.  XI  «f  th.- 
rule,  or  IHKS,  ,.r„vi,|j„«  fnr  »ervi,...  of 
wnt«  al.^m.|,  d.«.  „„t  i„  H„y  „„y  ,,f^., 
tht-  provUioii.  of  4  *  6  Annt-,  c.  3,  ».  iji. 


"^■^5^==^s^?^?M.'-'  ^  'I!^?m¥^X^ 
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time  after  it.     His  return  does  not  create  a  fresh  caupe  of  action 
from  which  the  statute  begins  to  run  (o). 

By  the  Public  Authorities  Protection  Act  (h),  which  applies 
only  to  acts  done  and  to  neglects  and  defaults  in  the  execution  or 
intended  execution  of  an  Act  of  Parliament  or  of  a  public  duty  or 
authority  {(■),  (and  does  not  include  a  private  duty,  arising  out  of  a 
contract  entered  into  by  a  public  authority  {d)  ),  it  is  provided  that 
where  "  any  action  ...  is  commenced  .  .  .  against  any  person 
for  any  act  done  in  pursuance  or  intended  execution  of  any  Act 
of  Parliament,  or  of  any  public  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default  in  the  execution  of  any  such 
Act,  duty  or  authority,  .  .  .  the  action   shall   not   lie  or   1)6 
instituted  unless  it  is  commenced  within  six  months  next  after 
the  act,  neKlect,  or  default  complained  of  (>'),    or  in  the  case  of 
a  continuance  of  injury  or  damage  (./)  within  six  months  next 
after  the  ceasing  thereof"  (7).     The  Act  sweeps  away  a  great 
number  of  special  limitation  sections  under  different  Acts  of 
Parliament,  and   substitutes  for    them    a    general    enactment 
covering  all  cases  of  the  attempted  execution  of  a  statutory  duty. 
It  also  greatly  alters  the  law  by  giving  for  the  first  time  a  pro- 
tection to  those  executing  a  public  duty  or  authority  which  exists 
not  by  virtue  of  any  statute,  but  at  common  law.     The  precise 
effect  of  the  words  "  public  duty  or  authority  "  has  yet  to  receive 
judicial  interpretation  in  many  cases,  though  it  has  been  held 
that  they  apply  to  officials,  acting  in  their  official  capacity,  under 
the  direction  of  a  county  council  (//),  and  to  a  medical  practitioner, 
in  private  practice,  who  gives  the  notification  required  by  statute 
in  a  case  of  illness,   wrongly  diagnosed  by  him  (1).     It  is  also 
clear  that  a  sheriff  who  wrongfully  seizes  under  a  writ  otji./a.  is 
within  the  protection  of  the  Act.     But,  on  the  other  hand,  it  has 
been  held  nut   to   apply  to  an   independent  contractor,  doing 
under  contract  and    for  his  own  profit,  work  which   a  public 

(«)    fhrln-ii  V.  Smil/i.  { I SS.".)  1 1  Ex.  IHI . 

(A)  Mk  r,7  Vict.  c.  til.  i.  I. 

(<•)  OJiririt  V.  .Uif./i-hftm-n  Liuni 
F«Md.  (l!Mi:i)  1  Ir.  U  2M2,  C.  A. 

(</)  SliiirjiiHi/tnH  V.  FkUkiih  (,'iiiirdiiiHJt, 
(\WH)  2  I'll.  4»',l. 

(<■)  Ciiv  V.  I  ft!,;/  Ill  St.  PuHi-run, 
(IH»!I)  I  g.  11.  (iltS. 


(./■)  See  lu'Xt  IMigi'. 

(;/)  As  til  tho  kiiiij  of  cMt-s  thnt  conie 
within  the  sc.)|>c  nf  thii«  eiiaotmcnt,  ncc 
alx)Vi>,  |i|>.  121,  »^,/. 

(A)  (illVMUvU  V.  //OHC//.  (1 9<M>)  1  Q.  It, 

a%\  C.  A. 

(0  SilinhNry     \.     (iimlil.     (\'M)\)     M 

.I.I',  l-.s. 
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authorit}'  has  been  aathorised  to  do  (a) :  or  to  proceedings  for  a 
rule  niti  for  a  q>n>  warranto  for  the  purfi<>«eH  of  costs  (i).  It  may 
be  doubted  whether  a  private  indivif^oul,  who  gave  a  man  in 
cha>'ge  under  the  mistaken  l>elief  that  a  Mony  haa  b'len  com- 
mitted, would  be  within  such  protection,  although  in  a  sense  he 
would  be  intending  t )  act  in  tli«  execution  of  a  public  duty.  The 
statute  seems  to  be  designed  for  the  protection  of  public 
functionaries  ('•)• 

The  period  of  limitation  begins  at  the  time  when  the  cause  of  When  statute 
action  is  first  complete  (fO-  When,  therefore,  there  is  a  trespass  or  ^"'*  ""' 
other  act  which  of  itself  constitutes  a  wrong,  the  action  must  be 
brought  within  the  appointed  time  from  the  act  itself.  And  this 
rule  applies  where  it  is  sought  to  charge  a  public  authority  with 
the  expenses  of  extraordinary  traflSc.  Even  when  the  act  com- 
plained of  comes  within  the  mischief  contemplated  by  the 
Locomotives  Act  1898,  which  provides  (s.  12  (1)  (/>) ),  that 
proceedings  "  shall  be  commenced  within  twelve  months  of  the 
time  at  which  the  damage  has  been  done  "  («■).  But  in  actions 
of  which  the  gist  is  some  consequential  damage,  then,  inasmuch 
as  without  damage  there  is  no  action,  the  statute  does  not  begin 
to  run  until  the  damage  accrues  (./ ). 

Where  there  is  a  continuing  nuisance  or  a  continuing  trespass.  Cominuint; 
every  fresh  contmuance  is  a  fresh  cause  of  action,  apparentl.x 
relating  back  to  the  original  wrong,  and  therefore  an  injured 
party  who  sues  after  the  cessation  of  the  wrong  may  recover  not 
only  for  such  portions  of  it  as  lie  within  the  period  limited ;  but 
also  for  earlier  infringementH  committed  within  the  period  of  six 
years  limited  by  the  Statute  of  Limitations  \ti).     And  this  rule 


(a)  '/■.  Tilling,  Ltd.,  v.  Vick.  A,-rr  ,S- 
Co..  Ltd.,  (liW:.)  1  K.  B.  MM. 

{h)  Hex  V.  Curter,  (l\m)  <W  J.  V.  lt;«. 

(c)  An  for  the  [K-riod  of  limitniiim 
wtiere  it  is  nocessaiy  to  prove  titlf  to 
IuikI,  ttee  (h.  XIII. 

((/)  Li/lei  V.  Southend  (ur/tiiiMlnia 
(I'.Ki.-))  2  K.  B.  I,  C.  A. 

(<•')  I'lirhi'i-  V.  /jOiidoH  toil  lit  If  ton  mil. 
(.I'.t<i4)  2  K.  B.  .■.III. 

(/)  Hohei-tii  V.  Heud,  (isia)  l<;  Kiwt, 
al.j.  In  this  poiic  the  ilccision  was  m!  !i 
Rlatuli'  which  limitiHi  tin?  tin.i'  from  ihc 

C.T. 


••  fact  ct<iiiinitle<l. '  Nivcrthelitw  il  wa,- 
hoiii  that  the  tiiiie  licgitQ  to  riui,  not 
from  the  iloinj;  of  tlie  wronffful  act,  but 
from  llie  sufforiiifj  i>f  thi'  ilamagi 
Where  iiefrligiiioo  is  a  breach  of  ooii- 
triicl  :m  well  ii"  \\  tort,  the  liiiir  lH'j;iii» 
to  run  from  tlie  negligent  ,iel  :  kcc 
llimvll  V.  Yiniaij,  i  XfHV)  .".  B.  A:  ('.  V>\< 
.\ii  to  fraud,  Mv  fier  Kichl.  .1..  tiihhn  v 
liMild.  (IHJ<1)  s  (,i.  H.  It.  |).  Hill. 

(<7)  IliiniMiiliiH,  tjii'l of  V,  Dfrhij  (hr- 
/lonifinu.  {\'MK,)  1  <"Ii.  2tMi. 
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that  the  continuance  of  a  trepass  gives  rise,  at  any  period  during 
Huch   continuance,  to  a  fresh  cause  of  action  has  been  held  to 
apply  in  cases  of  trespass  to  the  person.    Thus,  where  the 
plaintiff   was  discharged   from  a  wrongful  imprisonment  of  n 
month's  duration  on  the  fourteenth  of  December  and  issued  his 
writ  on  the  fourteenth  of  June  (the  period  of  limitation  being 
six  months),  it  was  held  that  he  was  entitled  to  sue  in  respect  of 
the    tr-jspass  to   his  person    committed   on    the    fourteenth  of 
December  (a).     But  where  a  defendant  maliciously  opposed  the 
discharge  from  custody  of  the  plaintiff  insolvent,  and  thereby 
o-sed  a  prolongation  of  his  imprisonment  under  the  Judge's 
er,  the  time  was  held  to  run  from  the  malicious  act,  and  not 
from  the  termination  of  the  imprisonment,  which  although  a 
damage,   was  not  a  continuing   wrong,   the    detention   of  the 
plaintiff  being  the  act  of  the  Court  (6).    In  cases  of  withdrawal 
of  support,  each  subsidence  is  an  independant  cause  of  action, 
and  may  be  sued  for  within  the  period  limited  (c) ;  and  when  the 
subsidence  is  a  continuing  process,  each  fresh  damage  caused  by 
its  continuance  is  a  fresh  wrong  (</). 

The  liai)ilify  of  a  husband  under  45  &  46  Vict.  76,  s.  14,  for  a 
prematrimonial  tort  of  the  wife  does  not  constitute  a  fresh  cause 
of  action.  When  the  action  is  statute-barred  as  against  the  wife 
it  is  statute-barred  also  against  the  husband  (e). 

It  sometimes  happens  that  there  is  no  person  in  existence 
capable  of  availing  himself  of  a  cause  of  action  otherwise  com- 
plete. In  such  cases  it  appears  that  the  statute  begins  to  run 
not  from  the  time  when  the  wrongful  act  is  done  or  the  damage 
occurs,  but  from  the  time  when  the  plaintiff  first  acquires  title. 
"  It  cannot  be  said  that  a  cause  of  action  exists  unless  there  is 
alfu  a  person  in  existence  capable  of  suing "(/).  Thus,  if 
bei  een  the  death  of  an  intestate  and  the  taking  out  letters  of 
administration  any  act  of  trespass  or  trover  is  done  to  his  chattelh. 


(o)  Ifardy  v.   Jiylr.  {IHiil)  <>  U.  &  (  .  Ai.ii.  €•«.  127 

(*,  \,ol«t1  V.  S,jmi,.„n.  (1857)  H  K.  A:  B.  (\m\)  1  »^.  B.  .-,(i:j. 

,'      „     .,                 „  (')•/''■'■*  V. /'.or^  (1889)  23  g.B.  1 1. 

('•)   Harkhmtr  v.  Jl.imimi.  (l.s.-,H.(iI)  Sl(! 

K.  B.  *  K  .!22  :  -..  H.  L.  . '.  .-.J8  ;  />„./.,  ,^,  j.,,  ^ur.  .^f.rra,  v.   J-:u.t  Ind... 

M,.,H  rolhery  a,.  V.  MiM.ell,  (18Ni)  1 1  r....  (1821)  5  B.  Jc  Al.l.  p.  >U 
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the  administrator  can  sue  within  six  years  of  grant  of  adnunia- 
tration  (a).  But  the  same  rule  does  not  apply  in  the  case  of  an 
executor,  who  may  commence  an  action  on  his  title  before  taking 
out  probate,  though  he  cannot  succeed  at  the  trial  unless  he  has 
proved  the  will  in  the  interval  (h). 

When  the  period  of  limitation  once  commences  it  is  not  broken  N-  »">i*n. 
by  any  subsequently  accruing  disability,  nor  by  the  fact  that  for  rfme'lm".,,..... 
the  time  lieuig  there  was  nol)ody  in  existence  who  could  sue.     If  '"«'"'  '"  '""• 
ft  person  having  a  vested  cause  of  action  dies  before  he  can  com- 
mence proceedings,  and  no  personal  representative  is  appointed 
until  the  time  has  exjiired,  the  action  is  barred  (<•). 

In  computing  the  time  of  limitation  the  day  on  which  the  cause  How  time 
of  action  arose  is,  as  a  rule,  to  be  excluded,  and  the  day  on  which  '"°P"*"'- 
the  action  is  commenced  is  to  be  included.  The  principle  is  that 
"  where  the  act  done  from  which  the  computation  is  made  is  one 
to  which  the  party  against  whom  it  runs  is  privy,  the  day  of  the 
act  done  may  reasonably  be  included  ;  but  where  it  is  one  to 
which  he  is  a  stranger  it  ought  to  be  excluded  "  (d). 

Subject  to  the  exception  pointed  out  hereafter,  the  right  to  i.imi,a.,on 
recover  possession  of  a  chattel  is  not  affected  by  lapse  of  time    "'  '^"°"'' "' 
With   regard   to  realty  the  law  is  clear  that  i)088ession  for  a  ''"'" 
sufficient  lapse  of  time  confers  an  indefeasible  title.     The  effect 
of  3  &  4  Will.  IV.  c.  27,  is  to  "  make  a  parliamentary  conveyance 
of  the  land  "  {e).     The  effect  of  the  statute  of  James,  however,  is 
different.     It  does  not  bar  the  ;ight,  i)ut  the  remedy.     Thus,' in 
the  case  of  a  debt  more  than  six  years  old,  if  the  defendant  does 
not  plead  the  statute  the  law  will  "  treat  the  debt  as  an  existing 
obligation,  and  lend  the  process  of  the  Court  to  enforce  its  dis- 
charge "  {/),  and  on  the  same  principle  a  statute- barred  debt  may 
without  further  consideration  be  renewed  by  acknowledgment. 


(u)  Pratt  V.  .S'ltiiHi;  (1H2»)  H  B.  &  1^' 

(A;  Sec  Williaiiw  on  Executoni,  I't.  i. 
Ilk.  iv.  r\i  i.  §  ii.  Set'.  t.Ki,  J'l.iHt  V. 
t'ottfrill,  (IWio)  .-.  H.  iN.  430.  a.'ftw 
<'f  the  awtlgneefi  of  a  bonkmiit  Biiinj;  for 
.1  tort  cimiinittcl  between  ihi-  Utnk- 
luplcy  ami  their  n|ijHiintiiiciit. 

('•)  hkadf.i  V.  Smith  lint,  (lJ<3«-4ii) 
1   M.  ii  W.  Vi  ;  I!  M.  i  VV.  3fil  :  Boat. 


wriyhl  V  /imitirrii/lif.  (|(<-3)  L.  H  i; 
Eq.  71. 

(rf)yVr  /■«,-,  //ai-d,,  V.  7/y,-.  (1829) 
!>  H.  &  (".  |.,  (KW. 

{r)  Per  I'arke.  B.,  /Joe  v.  Sumner. 
{IXV>  14  M.  ii  W  ,,.  42  :  Iritnte,-!,  vf 
nmidif  iriirfiiiiir,  v.  DkhiJiiU.  (lMr)2)  1 
Mm(\.  H.  I,.  317. 

(/")  P>'r  U)r<l  I'cniance,  Ommb*  v. 
twmb,,  (186r,)  L.  R.  1  I',  i  1).  p.  289. 
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It  folIowH.  therefore,  that  when  the  owner  of  a  chattel  has  be, 

wrongfully  deprived  of  it,  although  by  lapse  of  time  he  may  I 

prevented  from  «uing  the  wrongdoer,  yet  that  he  doeB  not  lose  h 

property  by  mere  continuance  of  disiKJssession.  and  consequent 

that  he  may  sue  for  every  fresh  wrongful  act.     Thus,  in  Mili 

V.  Dell  (a),  A.  was  possessed  of  a  lease  which  more  than  six  yea. 

before  the  action  had  been  fraudulently  deposited  by  B   with  ( 

»8  security  for  a  loan.    C.  became  bankrupt,  and  his  trustee  mad 

over  the  lease  to  D.     A.  thereupon  demanded  the  lease  from  D 

and  upon  Ins  refusal  sued  him  for  a  conversion,  and  recovered     ] 

was  held  that  the  statute  only  barred  the  remedy  against  B.  an 

C.  and  that  though  D.  claimed  under  them,  time  only  began  t 

run  m  h.s  favour  from  the  date  of  the  wrong  which  he  himsel 

nad  committed. 

If.  however,  one  and  the  same  person,  being  a  stranger  to  th, 
party  entitled,  is  guilty  of  successive  acts  of  conversion  witl 
respect  to  the  same  chattel,  the  period  of  limitation  begins  t< 
run  from  (  e  date  of  the  first  act,  and  is  not  extended  by  an, 
subsequent  .ct  (/,).  It  is,  however,  otherwise  as  between  bailoi 
and  bailef  If  a  bailee  is  suetl  for  refusing  to  deliver  up  to  hi. 
bailor  the  nattel  entrusted  to  him  he  cannot  be  heard  to  say  thai 
more  tha.      x  years  l)ef„re  he  had  converted  it  to  his  own  use  (<•) 

And  where  a  transaction  between  two  parties  is  tainted  bj 
an  original  "  isrepresentation  by  one  of  them,  neither  /«./,,. 
nor  condonai  will  be  imputed  to  a  plaintiff  who  has  continued 
to  make  pay  ,e,its  (under  protest)  after  finding  out  the  mis 
representatioi  Such  payments  being  held  not  to  amount  to  an 
affirmation  of  Uie  contract  by  him  (</). 

The  mere  fact  that  a  person  possessing  a  right  of  action  was 


(,")(IW1)  I  (J.  U.nw.     Tlif  rens..,.. 

ing  of    the  case  is    |)eifc<'tlv    geiuTai. 

However,  I/>i<l  Eslicr  (|.|,.  471-2) 
ndvoits  to  the    fi»ct    that  th.'  xiibjoet- 

Pii«»eer  of  the  action  wna  n  title  ilc-.!. 
and  th.-ix'f,.iu  [.niliahly  stixnl  on  a 
.■•l>ecial  f.x.tini.'.  It  hiu*  Utn  suid  that, 
the  |Mi«k>s«j,,i, ,,(  title. If«i|»l.-iiiirviiii|,lv 
ancillary  fu  the  piw-mssion  .if  laml.  (he 
UKht  to  recover  Ihc  .leeiN  i.-.  not  l.«t  «.> 
lonif  m  the  rii.'ht  to  ntover  the  laii.t 
remail.H.   Si:v  j,.r  l'..ll.,"fc,  C.l!.. /'/,y««  ^ 


r-ofterill.  (l8<;o)  .-,  H.  k  N.  p.  Ho 

(//)  J'/i,/,..,'  V.  A,-//y,  (ls;s,-,)  ;,  ,^  .V  y 
llH'i  :  Wilkinx,,,!  V.  yerih/.  (\n-;\-)  \,  jj 
•■•  ('.  I'.  2tMi 

('•)  WilkiiiMii  •..  V,-rif;,-,j,,ij,r,,.  Kven 
if  the  l.uiki.  no  loi,g<>r  ha-  the  ^.Kj>h  in 
lux  |M«s«v«ion,  he  may  be  »iie.l  in  .|.-tiniie 
tli..iijjl,  the  aetioi.  ol  th)ver  may  W~ 
Uirre.1  {tim,,,,,-,-  y.  antrgc.  (!?<2(i)  5 
I!.  \c.  14a).    See  below,  p.  25.V 

frf)  \l„Uo,,  V.  Mntuul  lUxcrre  Lit, 
Aimviunirr  (;,..  (  HHt:,)  -m  T,  I,.  |;.  .-,.) 
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unable  to  sue  by  reason  of  his  iRnorance  of  his  right  was  not  in 
the  Courts  of  Common  Law  an  answer  to  a  plea  of  the  Statutes 
of  Limitation  (a).  The  Courts  of  Equity,  however,  which  did  not 
consider  themselves  strictly  bound  by  these  statutes,  introduced 
an  exception  in  cases  of  "  concealed  fraud  "  (b).  which  by  3  &  4 
Will,  n .  c.  27,  s.  26.  received  a  statutory  recognition  with  respect 
to  actions  relating  to  real  property. 

The  doctrine  of  "concealed  fraud,"  or,  as  it  perhaps  might 
be  more  conveniently  termed,  fraudulent  concealment,  is  that 
80  long  as  a  party  is  ignorant  that  be  possesses  any  right  at 
all.   or  knowing  of   his   right   is   ignorant   that   it  has  been 
infringed,  the  statute  does  not  run  against  him,  provided  that 
in  the  first  place  his  ignorance  is  not  due  to  his  own  negligence, 
and  secondly  is  due  to  the  misconduct  of  the  person  relying  on 
the  statute  or  of  some  one  privy  with  him  (, ).      Tl.us  it  was 
held  that  the  statute  did  not  run  in  a  case  in  which  an  agent, 
who  was  an  express  trustee,  after  receiving  moneys  on  account 
of   hiB    principal    wilfully   omitted    to    account   for    them  (,/). 
t^here,  however,  the  "fraud"  is  neither  that  of  the  person 
setting  up  the  statute  nor  of  his  predecessors  in  title,  s.  26 
of  the  Real  Property  Limitation  Act,  1883,  does  not  apply  (,). 
m  one  case,   indeed,  it  was  said  (/)  that  a  mining  trespass 
mnocently  committed   was  concealed    fraud,   but    this    seems 
altogether  opposed  to  the  other  authorities  0,).  and  has  since 
been  disapproved  by  the  Privy  Council  (//). 

The  application  of  the  doctrine  in  common  law  actions  has 
been  discussed  in  two  cases  since  the  Judicature  Act  (i)  It  Ib 
clear  that  where  the  action  is  brought  for  relief  which  was  within 
the  original  equitable  jurisdiction  of  the  Court  of  Chancery  as 
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('()  finjH'riiil  ti,i>  Light  ,v  (•„],,■  Co. 
V.  I^mliiii  tw'at  Liiilit  (■„„  (|h;,4)  Id  Kx 
3». 

(*)  Thix  Kubjcct  in  coiwUleml  more 
faWy  below,  i,],.  .Hr-J-.S".".. 

(r)  7'A. ./•/,,  V.  Heard,  (IKiri)  A.  C". 
*9fl.     Sw  U'l.iw,  1..  .CI. 

('/)  SkvIU  AiiiirirtiH  JjiHli  ,<•   Timlrr 
'"■    V.     W.itk.f,,.    (I'HJl)    2    Ch.    iX\ 
<-'•  A. 

\r)    VrCd/Hiii,    III    ,;;    MrCuUum    v. 


(/)  /V,-  Malins,  V.-C,  tWhtiutlical 
(\>mmiiuit>Hfrn  v.  X,rth  Euttern  R.  Co., 
(iNTT)  4  Ch.  ll.  p.  stid. 

(ff)  /Vc  Kiiulernlfv,  V..f.,  /Vz-e  v. 
Petn;  (IK.-,2)  1  Drew.  p.  m  j  Btitn.  y. 
Tliiniitr,  (IHS:.)  Jl  Hcnv.  621. 

(A)  Jliilli  <\ml  Mining  Co.  v.  OthorHf 
(IX'.'!')  A.l'.  3.-.I. 

(()  (iil.h>\.  'inild,  {1SM2)  s  y.  i(.  D 

■iw ;  ;•  y,  H.  1).  -.a ;  .!,•,«  7 a,»j,  v.  vh. 

"«r«,  (MHO)  ,-,4  L.  T.  X.  S.  24,,  723. 
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for  example,  an  action  of  fraud,  the  chancery  decisions  apply  (. 
But  ,t  has  been  denied  that  their  authority  extends  to  actio, 
which  could  formerly  have  been  brought  nowhere  but  in  a  Cou 
of  Common  Law  (b). 

The  general  rule  is,  that  where  there  is  a  joint  cause  of  actio 

against  two  or  more  persons,  a  discharge  as  against  one  of  the. 

operates  as  a  discharge  against  all.     Thus,  if  one  of  two  joit 

tort-feasors  (c)  be  sued,  and  judgment  be  recovered  against  hirr 

although  not  satisfied,  yet  the  whole  of  the  original  cause  of  actio, 

18  gone,  and  the  other  tort-feasor  is  free  (,/).     The  same  rul 

applies  If  accord  be  made  with  one  joint  tort-feasor  and  satisfac 

tion  accepted  (.).  or  if  he  be  released  under  seal  (/).     But  . 

covenant  not  to  sue  does  not  get  rid  of  the  cause  of  action,  an, 

therefore  on^y  operates  in  favour  of  the  person  to  whom  it  i, 

given  07).     ^Vhere  a  party  purports  to  release  one  wrong-doe. 

with  a  reservation  of  his  right  of  action  against  another,  thii 

•a  to  be  taken  as  an  agreement  not  to  sue  rather  than  as  a 

release  (I.).  It  is  apprehended  that  if  a  tort  be  waived  by  electing 

a  different  remedy  against  one  of  the  tort-feasors,  the  election  is 

binding  as  against  the  other  («). 

Hardship  may  sometimes  arise  from  this  rule  of  law  The 
measure  of  damages  against  joint  tort-feasors  is  by  no  means 
always  the   Bame.     One  may  have  acted  maliciously,  and  the 


(fl)  Xitrtk  Amrrieaii  Liind  .<•  Timber 
Co.  V.  HatkiHu.  .f«/ir,i,  p.  .88. 

(*)  /Vr  Mathew,  J..   (iNMt!)  54  L    T 
X.  M.  i>.  24«. 

(<•)  As  to   what    coiiHtittites   a  joint 
tort,  see  above,  pp.  K.^-wi. 

(rf)  UruiiH  V.  H'lHiftoH.  (irm)  Cm. 
Jac.  7,1  ;  HriHtmni,!  v.  IlarntoH, 
(l«71-2)  L.  K.  6  C.  1'.  .-.M4  :  -  (•.  p  r,^-, 
But  the  obtaining  of  c<.iii|)ensation  for 
an  aMMult  ajwinut  one  tort-feasor  in  a 
proeecling  before  a  magistrate  under 
2*4  23  Vi.r.  0.  \m.  .,.  4,1,  iLx^  not  di«. 
charge  the  cau*  of  action  against 
another  joint  tort-feasor.  See  //,/,»,•  v. 
VxHdag,  (\H<jr,)  1   y.   H.   7*2. 

(«•)  7»»',«j«  V.  »7/rf.  (I.S40)  II  A.  & 
E.  mH.  -^m  Ifajwr  «/■  Snlforil  v.  Urfr, 
(l«t(l)   2.-,   g     »,   P    S«8      (IKiil)  1  y    h' 


(.<)('o.  Lift.  232. 

(?)  lInttoH  V.  Kijrf,  (Ml.-,)  6  Taunt. 

(A)  />«.*  V.  Maijfii.  (I8U2)  2  Q.  B 
.*>ll. 

(()  BHcklanti  v.  J„hit*,m.    (1«.-|4)    i.-, 
C.   B.   11.-,.     Thi«  was  a  oonverw-  case 
wliore   the  plaintiff  havini;   «u«l    one 
tort-feasor  in  trover  was  not  allowed  to 
sue  the  other  for  the  monev  ha.1  and 
rcce.ve.1.     The  reason  given  by  .Jervis, 
«'.....    tliat    the    juilgnient     in     trorer 
change.!  ilie  proinrry.  \s  wrong.     (See 
liriHimriid  v.  //arriM,,,,.  (1871)   J^    n   ,; 
C.  I',  p.  -iH'J.  .Mnule,  J.,  put^  theileoision 
on  the  ground  of  the  election.  In  Mayor 
of  Sir/    ,r  V.   Irrrr,  (l«0o)  2.-.  (,).  B    D 
*i3;  (IMU)   1  y.  H.  i,i8.  ,|,e  remedies 
of  the  plaintiff  were  cumulative  and  not 
alternative. 
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Other  mistakenly  (a).  An  injured  party  may  «ue  and  recover 
moderate  damages  against  a  defendant  whom  he  afterwards 
discovers  to  have  been  the  mere  agent  of  some  person 
m  the  background  against  whom  he  might  have  obtained 
aggravated  damages,  but  he  must  be  content  with  hi.  first 
judgment. 

It  does  not  appear  to  have  been  decided  how  the  absence  of  w,.er..o„c 
one  joint  tort-feaser  beyond  the  seas  affects  the  limitation  of  the  "' J"'"' 
right  of  action  against  the  other.    Before  19  &  20  Vict.  c.  97    .""SeTm'-T" 
«.  11,  It  was  held  that  the  statute  did  not  run  in  favour  of  joint  '"''*""• 
debtors  if  one  of  them  was  beyond  the  seas,  insomuch  as  both 
were  necessary  parties,  and  moreover  it  was  not  just  that  the 
creditor  should  be  compelled  to  sue  the  one  within  the  seas, 
and  thereby  losfe  his  remedy  altogether  against  the  other  (i). 
Ihe  latter  of  these  reasons  w  u!d  apply  to  actions  against  joint 
tort-feasors. 

^Vhere  two  or  more  person.,  have  a  joint  action  of  tort  in  jo,„t 
respect  of  a  joint  interest,  any  one  of  them  may  release  it.  make  ?'»*''''«»• 
accord  and  accept  satisfaction,  or  it  is  presumed  waive  it  (c) 
If.  however,  he  does  so  in  fraud  of  his  co-plaintiffs,  and  in 
collusion  with  the  wrong-doer,  the  fraud  is  a  good  equitable 
reason  to  prevent  the  transaction  being  set  up  in  answer  to  the 
action  (rf). 

If    one   of  such  persons    brings    an   action,   although    the  ..,,^^ 
other  parties  jointly  interested  ought  to  be  joined  with  him    '^^J^^j"- 
yet  if  no  objection  is  taken  in  the  proper  way.  he  can  pro-'  onn?e!^t 
eeed  and  recover  to  the  extent  of  his  interest,  and  the  other 
parties  can  maintain  an  action  subsequently  in  respect  of  their 
interest.     Thus,  one  of  several  part  owners  of  a  chattel  suing 
by  bimself  in  trover  is  entitled  to  damages  to  the  value  of  his 
share  («). 


(a)  See  Clark  v.  jXrv^mm,  (1847)  1  Ex 
131. 

(A) 
Nil; 
123. 

y  w. 
M.  & 
22  U. 


I  FamiiH  V.  Andrrtim,  (ISlfl)  7  Q.  B. 
Uownt  y.  Mead,  (1856)  16   C.  B. 

I  Phillips  V.  (naggrtt.  (1843)   U  M. 

■  84  ;    Wnllacf  v.   AeUall,  (18411)  7 

W,  264.     StfedM  V.  Steed;,,  (1889) 

B.  D.  >j.<t7,  ia  Bct  au  authfiritv  to 


the  contrnry. 

(d)  De  Ptithenier,  v.  Be  Motto*.  (1858) 
E.  It.  &  E.  401. 

(e)  AdJmm  v.  Orereitd.  (1796)  6  T.  R, 
7«6  ;  Srdgmirth  v.  thertnd.  (1797)  7 
T.  U.  279  ;  Uliiram  v.  Ifubhard,  (1804) 
5  East,  407.  See  »bove,  p.  67.  See, 
I'Dsvover,  Jlroadhent  v.  Ledward,  (1839) 
II    .-1.  i    r..    ;;uu,       iliis    iiuitUkiiou  of 


DiMbilitjr 
of  Joint 
pUintlS. 


DISCKABOI   or   TORTt. 

The  disability  of  one  of  the  parties  in  whom  a  joint  right  of 
action  veste  does  not  prevent  the  statute  running,  for  the  party 
not  under  disability  may  use  the  name  of  the  other  to  sue,  just 
as  he  may  release  or  accept  satisfaction  on  his  behalf  (o). 


ilnnuKe  ajipllei  wherp  the  |Hirt  owner 
•••oki  to  recover  on  the  itn-nKth  of  hi* 
title.  If  he  ii  in  •ctual  poMewinn  the 
rule  U  probably   the  uom.      St-c   thi« 


•ubject  liiKcoMcd  below,  pp.  277,  «/^. 

(a)  Ptrrg  ».  Jaehtom,  (17M)  4  T.  B. 
AIA. 


Ontario. 


Ontaria 


Ontario. 

VoTa 
SootU. 


Cftnadiui  NoUs  to  Chapter  YI. 

DISCHARGE   OF   TORTS. 
WAIVER  BY  ELECTION  (a). 

ululf^^C  illustrating  the  old  forms  of  pleading,  see  Hatch  v. 

ACCORD  TNITH  THIRD  PARTY  (rf). 
Where  the  action  was  against  an  attorney  for  negligence  in 

a^epted  frbm  D.  a  mortgage  for  the  same  amount  on  other  land, 
held  that  it  was  no  objecUon  that  the  accord  was  by  a  third 
person,  a  stranger  to  the  action  (<•).  '' 

GOOD  CONSmERATION  FOR  ACCORD  (/). 

-nnl*?'^*'"*"*!^  '"yP*'*">,*^«  "''"<*  •«  »  Roo<>  consideration  to 
support  an  accord  and  satisfaction  of  an  action  for  seduction  {g). 

Wliere  the  parties  to  an  acUon  (and  counterclaim)  agreed  in 
wntmg  that  plamtiflf  should  accept  $240  in  settlementTal" 
Sfrf^"/!  /fu'^T'  *«'^  ^he  defendant  tendered  the  amount 
next  day,  but  the  plaintiff  i  .p  idiated  the  arran^-ement  consider- 
ing it  was  merely  an  offer  0,1  his  i»rt  which  he  had  a  right  to 
wjthdraw,  held  that  the  defendant  should  succeetl.  as  there  wa« 
good  consideration  (/<). 


(a)  P.  164,  ,Mpra. 

(*)  See  UoihiH  t.  Rahidim,  1  {^h.  Ch 
133. 
(<•)  28  U.  C.  R.  218,  tr«!i|  OM  or  trorer. 
id)  .See  p.  164,  npra. 
(")  Ljinek  r.  H'iVjou,  22  V  C.  U,  326. 


(/)  P.  16«,  #v"v. 

iff)  Mcllygk  V.  ftYtir,  Ig  V    ('   Q    p 
448. 

(A)  Fortyfk  x.  Mimltnn,  Vt  N    8    It 
soil. 
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ACCORD  BY  ARBITRATION  (a)   OR   REFERENCE. 

Where  there  was  a  reference  after  action  and  6i.  was  iiaid  in  Ontario^ 
pursuance  of  the  award,  it  was  held  n  good  plea  of  accord  and 
satisfaction  (6). 

RELEASE  OR  RECEIPT  (r). 

Payment  to  a  person  injured  in  a  railway  accident  and  a  Ontaria 
receipt  signed  by  hiin  may  constitute  an  accord  and  satisfac- 
tion  (d).  A  release  or  settlement  of  i»endiiiK  action  agreed  to  by 
an  illiterate  plaintiff,  without  coiniuimication  with  her  solicitor 
and  without  fair  disclosure  of  facts,  cannot  stand,  and  its  validity 
may  be  tried  in  the  pending  action  if  pleaded  in  bar  (i*). 

ESTOPPEL  BY  RECORD:   JUD(iMENT  (/). 

The  English   rule  has   been   f()llowe<l  in  Ontario  (p).     The  Ontario 
judgment  must  have  been  obtained  on  itn  merits,  not  on  a  tech-       ^^* 
nicality  (h).     Nor  is  a  party  prevented  from  raising  a  contention 
that  was  argued  in  a  previous  suit  l>ut  not  pleaded  or  tried  (i). 

The  identity  of  the  facts  in  a  case  with  those  in  the  former 
action  (where  the  defence  is  ret  jmiicaUi)  is  matter  for  the 
jury  (k). 

NO    ESTOPPEL    BY    JUDGMENT    OF    INFERIOR 

COURT  (/). 

The  judgment  of  an  inferior  Court  is  not  conclusive  (mi). 

FOREIGN  JUDGMENT  («). 

A  judgment  of  a  foreign  Court  having  the  force  of  re$jiuUcata 
in  the  foreign  country  has  the  like  force  in  Canada.  Unless 
prevented  by  rules  of  pleading,  a  foreign  judgment  can  be  made 
available  to  bar  a  domestic  action  begun  before  such  judgment 
was  obtained  (o). 


Bnuuwick. 


(d)  r.  166,  »ypra. 

(»)  Hull  V.  Wamer,  2  U.  C.  K.  StVi. 

(o)  See  pp.  167,  I6»,  tM//ra. 

{d)  Hairt  T.  OruHd  Trmnk  H.  II'.  I,,.. 
22  A.  R.  iVM,  reTeraiDR  26  O.  K.  1». 

(#)  JuhiuoH  V.  Grand  Trunk  II.  W. 
Co.,  26  O.  K.  r>4  ;  31  A.  R.  im  ■  cf. 
lioyU  T.  Diamtmd  Flint  Ulau  (\t., 
1<>0.  L.  R.  M7  (I'jctt). 

{/)  P.  167.  npra. 

Of)  See  J/aridtun  v.  UrlUnlU  „Hd 
JVorfA  HtutiHgt  It.  W.  (\,.,  5  A.  R.  SIS, 
dtin?   \fli"!i  y.  GfHeh.  15  C.   B.  N    H 


1()8. 

(h)  AdaiHMtH  V.  Adumtuit,  2S  (>r.23l  ; 
Jtiikrr  V.  //,»rfA.  J  O.  S.  373. 

(i)  Fliitt  V.  W'uddrll,  TiWHteiui  v. 
W'liddfll.  IS  O.  H.  .',39. 

(*)  Ih  rt  rou<aH  v.  Aldf,  24  O.  R. 
:i.'.M. 

(/)   r.  Ifi7,  »iij/r». 

(m)  See  Jrt,i  v.  //..»*//,  AT,  N.  B.  R. 
323  (I!NII).  action  ugaiiMt  Uil. 
(«)  v.  ir.7,  n/trri. 
(.<)  Imw  v.   llaiuTH,  2.'>  M.  ('.  H.   69 ; 
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A  foreign  jiulsinent  is  a  .simple  contract  dpht  (n\      P,... 

orde    r    ThlZI    ''  %"""'  Whm^ni,  not  an  interlocutory 

atal'/udgment',:);''"^^^'  °'  "^  '^P^^"''  '^-'^  -^  P--nt  it  bein^. 

The  Judicature  Act  has  not  affected  the  ri^ht  of  a  nkinfiff  i„ 

CONVICTIOX  OE  ACQCn-ML  BEPOEE  MAGISTEATE  (/) 

is  %Tlt7hl^iT'nt-n"'^''  ^Z'  ^^^■''.  ^^^  C""^-«'  Code 
the  same  clL''hf  •  }'^\  "''  ''^''^''  ''""""^l  proceedings  for 
me  same  cause,    but  is  not  a  bar  to  civil  proceedings  (0. 

SUCCESSIVE  DAMAGES:  STATUTES  OF  LIMITATION  (,«) 
beyond  the  period  fixed  by  Statutes  ofL^Stion  ("f  *  "^  "'*'"" 


(«)  J/«/y^;  V.  Liihird,  3  JI.  L.  K.  ^'M. 
{h)   Myiitla  V.  Mi'Cuaiy    "  M.  L.  R 
4.54. 

('■)  Gi-aham  v.  Ilarrhon,  (!  M.  L.  R. 
647. 

(rfj  Ilowland  v.  riwW,  t»  M.  L.  R.  435. 
As  to  defences  that  may  be  pleaded 
against  foreign  jiitlgmeut,  see  //(^^/^ 
national  Corjwration  v.  6';'(>ffi'  .^'..  If" 
Central  II.  IC.  To.,  9  M.  L.  R.  147  ;" 
Brithl,  Linen  Co.  v.  McEwun,  8  JI  L 
B.  HI) ;  C  M.  L.  R.  292  ;  Oault  v.  McXahh 
1  M.  L.  R.  ;i.-,. 

CO  Clenjue  v.  Ilitiiiplireij,  31  S  C  R 
66(1900).  ■  ■     ■ 

(/)  Pp.  174.  17,5,  Hnj)!;,. 

C'/)  This  section  lield  intra  rirex 
Fliek  V.  Brighin,  26  O.  R.  423(189,5); 
see  also  Emerton  v.  Siagara  Xaiigatio'n 


Co.,  3  C.  L.  T.  207;    ^YiUonY.  Codyre, 
-'6  X.  B.  R.  ,51G.  *    ' 

(//)  Part  LVIII.  ;  see  Clermont  v.  La- 
O'lee,  2  Can.  C.  C.  1  (1897). 

(0  U0K.1  V,  McQuarrie,  26  \  S  R 
504  (1894).  ■     ■      ■ 

(I1)  Abinorite/i  v.  Leganlt,  R.  J  Q  8 
S.  C.  525  (189,5)  :  see  Cardigan  \ 
Graham,  R.  J.  Q,  12  S.  C.  177. 

(/)  Xerdle  v.  Itallard,  28  0  R  588 
(1897) ;  MilUr  v.  Lea,  25  Ont.  A  R 
428  (1898);  GrantiUo  v.  Caporici,  R.  J* 
Q.  16  S.  C.  44  (1899)  ;  Peltier  y.  Martin, 
K.  J.  Q.  12  S.  C.  438  ;  aarke  v.Ruther. 
ford,  2  O.  L.  R.  206  (1901). 
('«)  Pp.  108,  176,  *tt^ra. 
(«)  City  of  Montreal  v.  McGee,  30 
S.  C.  R.  582  (1900)  :  cf.  Ferm,  v.  Ravi. 
cot,  21  Occ.  N.  81. 
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CONTINUING   WRONGS  (a). 

Criminal  conversation  is  a  continuing  wronj;  (/<).  Ontario. 

The  doctrine  of  continuing  wrong  (such  as  would  prevent  the 
statute  running)  does  not  apply  to  injuries  to  property  when  the 
resulting  damage  could  be  foreseen  and  claimed  for  at  the  time 
of  the  act  complained  of  (c). 

Where  the  nuisance  was  caused  by  the  overflowing  of  plaintiff's  New- 
land  owing  to  a  dam  erected  more  than  six  years,  tlie  statute  was  Brunswick, 
held  not  to  bar  an  action,  but  only  to  limit  the  recovery  of 
damages  to  the  last  six  years  (</)• 


SOME   STATUTOIIY  LDIITATIONS   RELATING  TO 

TORTS. 

The  Criminal  Code,  s.  975,  i-equires  that  an  action  against  any  Canada, 
person  for  anything  purporting  to  be  done  in  pursuance  of  any 
Act  of  the  Parliament  of  Canada  relating  to  criminal  law  shall 
be  commenced  within  six  months  after  the  act  committed  (e). 

3  Edw.  VII.  c.  '>S  (Canada),  the  Railway  Act  (1903),  s.  212, 
requires  actions  for  indemnity  for  any  damages  to  be  l)rought 
within  one  year  (provision  for  continuing  damages)  (/). 

R.  S.  0.  1897,  c.  72  (Limitations  of  Action  (//),  s.  1  (1)  (e),  for  Ontario, 
an  escape  within  six  years  ;  (g)  for  penalties,  two  years  (amended 
by  4  Edw.  Yll.  c.  10,  q.  v.)  ;  s.  4,  non-resident  plaintiffs  (//)  ;  ss.  5, 
6,  7,  non-resident  defendants. 

R.  S.  0.  1897,  c.  Ill,  s.  2,  English  Statutes  of  Limitations  as 
of  Jan.  17th,  1822,  continued  in  force  except  as  otherwise 
provided. 

R.  S.  0.  1897,  Vol.  3,  c.  324,  s.  38,  limitations  as  to  slander, 
assault,  trespass  (21  Jac.  I.  c.  16,  s.  13) ;  s.  39,  infants  may 
bring  action  after  disability  (21  Jac.  I.  c.  16,  s.  7) ;  s.  40, 
defendants  out  of  Ontario  (4  &  5  Anne,  c.  3)  (i)  ;  ss.  41 — 44, 
limitations  of  actions  by  the  Crown  (2  Edw.  VII.  c.  1,  s.  7). 

R.  S.  0.  1897,  c.  60  (Division  Courts),  s.  298,  actions  for  any- 
thing done  in  pursuance  of  this  Act,  within  six  months. 

R.  S.  0.  1897,  c.  68  (Libel  and  Slander),  s.  13,  action  against 
newspaper  within  three  months. 


(«)  1'.  17!t,  mijira. 

(A)  Jiailei/  V.  King.  27  A.  R.  T03. 

((•)  Ai'/v  V.  Atlantic  anil  ynith-Went 

11.  n:  Co.,  2.-)  s.  c.  R.  I'.c. 

{d)  Coitmirs  V.  McLiiijgaii,  2  Kerr,  44l!. 

(«)  See  ss.  !•"•!— 9S0  for  notice  of 
action,  4ce. 

(/)  See  MeEweii  v.  Thf  S.-W.  Coal 
and  yatit/atiou  Co..  1  Terr.  L.  R.  20H 
(1889),  objection  that  an  amcndetl  state- 
ment of  claim  set  up  a  new  cause  of 


action  barred  by  limitation  in  Railway 
Act. 

((/)  Sec  also  c.  \X\  (Real  Property 
Limitation  Act). 

(A)  See  Lotc  v.  Morri/ion,  U  Gr.  192. 
the  effect  of  c.  72  (,2.".  Viot.  c.  SO)  is  to 
abolish  all  exceptions  and  distinctions 
in  favour  of  absentees. 

((■)  See  Steicurt  v.  O'liihord.  6  O.  L.  R. 
262  (1903). 
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Ijc  «el  up.  •  *■■''■  '""""« "f  r.iiiiitolioiis  iiwv 

If.  S.  q.  1897,  c.  88  (Protection  of  Justice,  „l  IWe    i.„  , 

.hin.^i„t  u™,V;„:;lL<i^:?tf tS«*t£,?t  T"  '"r^- 
ao.^.^-^;;S;:\ri:t%?'^'^'"-^^'^^^^^ 

tinuatio,!  of  Zage  te  "ear     '"  """'""'  "'■  "  ''«'  "'  »" 

i?SL--<---=°-:s.to.»,e. 


(")  See  MUlrr   v.  Il,fn:-<oi,.  2>  0.  I!. 

(/')  See  IIViA  V.  /{,irtim.  -JC,  0. 1{.  343. 

0')  See  Ihjchnuin  v.  r/„.  lf„„iilto„[ 
'"■""•"''y.  ''«'^  Jieam.viU,-  EUotrU-  11 
"'•  '■■"..  10  0.  L.  1{.  41'J(iy.i,-;),  ,^,s  to 
common  law  right  outside  of  statute 


(rf)  It  IS  H-orth  noticing  that  a  road 
operate.!  by  electrieity  .nay  by  its  special 
charter  c.„„e  „itl,i„  ..  42  of  the 
Railway  Act  it.ther  ihan  s.  84  of  the 
Electric  l!aiUv.^y  Act-e-,,.,  the  Toronto 
Itailway  Company— ,",  Vict.c.  99,  s.  18. 
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CO.  N.  W.  T.  See  e.  21  (Jiulicatutt!  i.  s.  ")36.  actions  against 
public  officers  witliin  six  months. 

C.  0.  N.  W.  T.  See  c.  18  (Compensation  to  Families— Lord 
Campbell's  Act^  p.  4,  action  within  twelve  months  after  death. 

CO.  X,  W.  T.  See  c.  70  (Municipal),  s.  87,  actions  for  non- 
repair, &C.,  within  six  months. 

E.  S.  B.  C  18!»7,  c.  12:5  (Statute  of  Limitations),  Part  L,  Per- 
sonal Actions  ;  Part  II.,  as  to  Peal  Property  ;  Part  III.,  Specialty 
Debts ;  I'art  IV.,  Foreign  Statutes  of  Limitations. 

R.  S.  B.  C  1H1»7,  c.  1  (Interpretation),  s.  10  (28),  actions  for 
penalties  or  forfeitures  under  provincial  Acts  within  six  months. 

Pi.  S.  B.  C  18!»7,  c.  -10  (Cattle  Act),  s.  2i),  actions  against 
justices  of  i)eacc  for  anything  done  under  Act  witliin  six  months. 

E.  S.  B.  C.  1807,  c.  r>'2  (County  Courts  Act),  s.  213,  actions 
against  persons  doiiig  anything  in  pursuance  of  Act  within  three 
months. 

^  E.  S.  B.  C  18'J7.  c.  r)8  (Families  Compensation  Act — Lord 
Campbell's  Act),  s.  '>,  action  within  twelve  months  after  death. 

_E._  S.  B.  C  1K!)7,  c.  (;9  (Employers'  Liability),  s.  !»,  action 
within  six  months  of  accident,  twelve  montlis  of  "death. 

E.  S.  B.  C  18!)7.  c.  H4  (Bush  Fire  Act),  s.  11,  action  for  con- 
travention of  Act  within  three  months. 

E.S.  B.  C  18!»7,  c.  127  (.Magistrates  Act),  s.  13,  action  again-t 
magistrate.     See  also  c.  128.  s.  !). 

E.  S.  B.  C  18!)7,  c.  144  (Municipal  Clauses  Act),  s.  243 
^amended  1900  by  (J4  Vict.  c.  23  (B.  C),  s.  32),  actions  against 
municipality  within  six  months  ('/). 

E.  S.  B.  C  1897.  c.  1()3  (British  Columbia  Railway  Act),  s.  42, 
actions  for  indemnity  within  one  year — proviso  for  continuing 
damage  (h). 

E.  S.  B.  C  1897,  c.  18.')  (Tramway  Company  Incorporation 
Act),  s.  1.5  (see  1900,  64  Vict.  c.  40,  s.  o)  incorporates  s.  42  of 
Railway  Act. 

R.  S.  M.  1902,  c.  31  (Compensation  to  Families — Lord  Camp- 
bell's Act),  s.  5,  action  within  twelve  months  after  death. 

E^  S.  M.  1902,  c.  40  (King's  Bench  Act),  s.  38  (m)  (amended 
190.5,  c.  4),  s.  1,  limitations  on  foreign  judgments  and  causes  of 
action. 

R.  S.  M.  1902,  c.  .52  (Elections),  s.  180,  action  for  damages  for 
delay  in  declaring  election  within  one  year,  &g. 

R.  S.  M,  1902,  c.  104  (Manitoba  Magistrates  Act).  See 
ss.  34—36, 

R.  S.  M.  1902,  c.  Ill  (Medical  Profession),  s.  68,  actions  for 
negligence  or  malpractice  within  one  year. 

R.  S.  M.  1902,  c.  116  (Municipal  Act),  s.  667  (b),  action  for 

((()  ^ce  T/ir  (^iiffH  \\M>iiiifi/i,i!  r,i)iii.  (J)  Set'   X/ ///■;•.-■  v.   Uritlih    ('iiJ,imhi,i 

ri!   of    CoriionitiKii   of  the   D'i4r'ift   of       l-:!,'cti-',c  It.    \\'.   Co.,  a  West   L.  1!,  44 

MiKxioii.  7  I!,  c.  i;.  :>\:i.  (I'.inr)). 
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;*y,  action  against 
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daniaj^ts  for  ii()n-rci)„ir  of  lii,-l,„„,.     » 

fr-m  notice:  s.  (IT.! %!•  i    s     ?        •^'  '^''-  "■'^'""  three  months 

\vitlnn  two  vear>.      '  ''*'   ^'""'l'^'"'^"t'on  for  opening  roa.i 

in^enlnit/;  ^^ivU. -n'^^^'Zlt  '''""^^-  ^^^'^'  ^^  ^1"'  -'-^^  ^o, 
^^f^^^^^^  Act),  s.   ,:. 

".ijin-y  witl,iM  SIX  niontl.H  Prim   to     e'luVii'nT'^f  ''^''''^ovh  for 
«ix  months  after  death.  ''''  '^  ^^'t'^"  ^'"ou^J't  within 

-i^in -t'^  ^^;-  ^""  (^^'-l'--'^  Compensation),  s.  13,  action 


TI^|-t];;g;,S';;t'''  ^^'""^'^t^^"  «^  personal  Actions)  («). 
in^H^lr  ;./t/!Sh;  Ihri';;;::^^'^'"^^^''  ^-  ^'^  ^^^^ion  against 

against' txVstees  ^ithin'thi^e  months''^"'''  ■'''^'  ^^  '^'  ^«''«"^ 
within  .^'nfonrs''  "  ''  ^''^"^^'^'^«"  of  Constables),  s.  4,  action 
^vil5;in-si:;-m;nr'  "  ''  ^'^^'^'^''''™  «^  J-t-es),  s.  9,  action 

<iC.  S.  N.  B.  1903    o    Qi    rTi.„  XT       T^ 

».  so,  actions  fo S.Lj.j S'l^::,  B™"»-*  Eaiiwaj,  Ac.,. 
foi-  continuiuj.  (innmge  """"age,  mthm  one  year— proviso 

LiLti^nf  '™'  '•  '''  <T""«-).  -  ™.  Lleadin,.  S«„.e  of 
C.  S.  ^.  B.  i..m.  c.  1«3  ,E.ec„C„rs  .„„  Trustee.,,  ,.  1,  ,e.,o„ 

(")  ^'-■'-' also  c.l;w,  as  to  Ileal  iToporty. 


Canadian  Notes. 

mo,r"'h  *?.  T'  f'''^    "^  '^'^'^'■'^""^    connaitte,!    within    six 
'""•'^''^  nl  ,  ,a  h  It  action  iK-^un  within  ..„e  veur  ..f  ,l,.ath. 

t.  b.  iV  ii   l!io;{,  ,..  wr,  (Mnnicii.iditioM,  h.  lUl.uction  a-iiinst 
municipiil  officer  within  three  niontlis.  " 

C.  S.    X.   h.  ]<)();{,  (..  ICO  ,'i-o^vns  liicoipDi-ation   Act)     s    <»7 
action  a,-ain.st  ,.ersu„  fur  anything  ,ione  hv  virln..  „f  office  u  u W 
this  Act  to  he  hrou^lit  within  three*  luontri.s. 

};•  §•  ^^-  ,?•  V'^^'  '■  ■ !''  ^'^'^'^  «^'^^"''«  "f  Limitation.). 

K.  S.  N  b.  li»00.  c.  1!)  (Coal  Mines  Ik-uiation  Act),  s  .iO 
action  within  six  months.  ''  ' 

li.  S.  x\.  H.  V.m,  c.  20  (Metalhferous  Mines  liegulation  Act) 
s.  29,  action  withm  six  months. 

li.  S.  N.  S.  1<»()0,  c.   40   (Protection  of  Justices  of  the  Peace 

acJ^rfwIhlii^JiuS.^''^^  '^""^'"^^  i'rotectionAct),s.5, 
E.  S.  N  S.  litOO,  c.  70  (The  Municipal   Act),   s.  147  action  ,r 

</t'.V?oagninstcori,oralion  within  six  months  ^-i'- ^^tion  ,., 

R.  ^.  N   S.  1900,  c.  71  (The  Towns  Incorporation  Act),  s   274 

action  ..r,/,7„.M  aj^amst  towi      ithin  twelve  months  („).  ' 

It.  b.  .N.  S.  l.WO.  c.  7!»  (Co.   ..lissioners  of  Streets),  8.58  action 

against  commissioner  or  surveyor  within  six  months 

lifu^^eiT  ''"'  year-proviso  in  case  of  continuing 

8  fm;Jhn-;/''"?:'-;"'/-^'^'""*^  ''•^"  ^'"•'  'i^Hinst  Executors), 
t^T/,      A"-'"-^'''"'"'"*''''"-'"'^^'^  ^"  ''^'iJ  pi-opertv  of  deceased 

nr^efoT  death"  '"-^''^"-''""^  .^"  <'-^' '  '^  -tion3  "n 
one   ^eal   ot  deatii ;  s.   2,    similar  action  miainst  executors  for 

pTvi'ous"  to  d;?«V.r"'f°"''VP''T''-'  ^/  '^'''''''^  "•''''"'  «i>^  "months 
<Si  '  '    ''""^^''  ''"'""    ^'^   ™«»ths  after 

^aLheir^' InT'  ^-  ^'^  (Compensation  to  Relatives-Lord 
deaTlf  '    '''''"   '''^'""    ^"'^'^'^  "^«"ths    after 

R  S.    ••     S.  ]900,  c.  179  (Emi)loyers' Liability  Act)    s    8 
actujn   withm   six    months   of    accident    or    twelvl   months   of 

For  Statutes  of  Limitations  in  effect  in  the  Yukon,  see  United 
States  Savino  and  Loan  Co.  v.  liutlcdoc  (c). 
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(«)  An  action  in  n'fi'ivnce  lu  :i  con- 
'inuinj;  nuiiancf  is  not  ImiTu.l  bv  this 
.-tctinn  except  as  lo  ilaniane  siitfcre.l 
nmre  thai,  one  ycai-  before  a.-tion 
bioufrlit  :  Arrh,h„l,l  v.  Ton;,  „f  Ti-u,;,. 
;i:i  N.  .^.  1{.  4(11  :  HI  s.  C.  R.  .Ssii. 

(A)  Where  plaintiff  .ieliveied  to  de- 
J"en<lants  a  ma'.'hine  to  be  carricl   be- 


tween tw..  stations,  and  (iefendanis- 
son-ants  ii;juied  tlie  inachinr  in  puttinf: 
it  on  boai-d  tlie  ear.  held  not  within  thi- 
section  :  Wlutm,,,,  y.  y/,,.  |C,..v/^,.„ 
r.iinifin  llfiHiciii/  CiK.  17  X.  s  jj  <-,  j{ 
A:  (i.)  411.-.. 

('■)  2  West   I,,  l;.  471,  (.lliu.-.)  Jlacau- 
lav,  .]. 


Yukon 
Territory. 


iiiiiii '~ 


Ui 
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Ontario. 


New 
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Canadian  Notes. 
DISCHARGE  OF  ONE  JOINT  TORT-FEASOR  0,). 

a^^al<l     „is  knowingly  di.chrti-ed  one  of  two  joint  tresimssers  he 
civnnot  bniiK  an  action  a-jainst  tlie  other  (A). 

A  recovery  of  a  verdict  in  an  action  for  lihol  against  some  of 
several  parties  concerned  in  the  libel  and  paynu-nt  of  verdict  and 
costs  without  judf^nient  hein^  entered  is  "a  bar  to  an  action 
against  others  for  the  same  libel  (<•). 

Some  of  the  cases  of  actions  for  joint  trespass  show  a  tendency 
o  make  the  plaintiff  stick  to  one     .t  and  not  to  ^ive  him  the 
alternative  of  proving  other  acts  af,'ainst  some  of  the  trespassers 
without  abandoning  the  first  act  (d).  ' 


Ontario. 


JOINT  PLAINTIFFS  (e). 

When  after  issue  joined  one  of  two  plaintiffs  Rave  to  the 
deendan  a  release  under  seal  of  all  actions  and  demands  the 
defendant  was  held  entitled  to  a  stay  of  proceedings,  and  t  e 


('/)  P.  184,  .iiqu-a.  See  doulit  ex- 
pre>seil  in  (r/;im/  Tnink  It.  11'.  Co.  v. 
.Mc.ViUdii.  li;  S.  C.  li.  .",1H. 

('')  Ai/iiiii^  V.  //(//«.  .",  ('.  ('.  I[.  jij-i, 

(-0    n'i/lrorf,-s  V.  //»»■,•//,  S  O.  1{.  ,-,7t;. 

id)  See  .Uiil.iw,/  v.  Piin/nn.  3  Kerr. 
.")1.") ;   Lairtoi:  v.  AiIiimk  .".  All.1'74.    But 


fibi^  .ic'ic  y.  Alfj-iini/,'i:  C,  All.  ."c'2;  Itkni. 
SOH  V.  ViAit/ry,  4  All.  •JV.i. 

((')  r.  \f<:>,  .iii/ini. 

(./")  .VrAZ/ihii'i.  Ciirliini.  s  1'.  U.  17|  ; 
soo  CiiiiiiJiiin  Itiiuli  ,;/'  Ciiiiiiii,-ri;'  v. 
Ji'>iliui.-<.  Ii;  O.  K.  215. 


CJIAPTEH   IX. 

Tni:SI'ASS    To    TlIK    PKnsON. 

I'A'ii:  PA(iK 

''•i>"ii>  \>^7  V;ili,l      \'\v:\i     In     .Iii>titi.-iitii.ii     ,,f 

.\--aiiIt  l;i()  Tir^imsH  Ici  tlic   rrixiii  — 

Kal-c      Ini|.'i-..iinicrit      nml      M:iii-  (ii)  llivai-h  i.l'  tlie  I'laia' -Jdil 

cidiN    l-iu,-,.,luiv  Ill]  (l>)  Aiiv,!  r„r  IVIuiiy  an;t 

Anv^i    l,v    Mini.irri.l    O.li.v,.    „f  ''■'    ^'^""'"'^         '"""'•'-       "f 

Arn'^t    2(14 

•  liistic'  lyi       ,, 

•^'        lici'aplion 2ir,i 

•'"■'■'■'•''  •^'''-    l'-'">       CoiiHiii'mciit  (if  I.iiimiii's    l'U 

l)i)iiicstic   Iti-cijiline  ami    I'aiciital 

i        Aiilli(ii-ily  21.". 

Thk  seeurity  of  a  niun's  person,  wliieh  is  tlie  most  elementary 
of  civil  rights,  niiiy  l)e  directly  attaclied  by  actual  violence  indicted 
or  menaced,  or  by  a  deprivation  of  liberty.  There  are  accordinj,'Iy 
three  kinds  of  trespass  to  tiie  person— battery,  assault,  aiid  false 
imprisonment. 

1.  Any  physical  daniuj,'e  to  the  person  immediately  caused  by  iJatteiy. 
the  act  of  a  wroiiR-doer  may  amount  to  a  battery.  Thus,  of 
course,  anything  tluit  can  be  called  a  blow,  whether  inflicted  with 
hand,  weapon,  or  missile,  is  a  battery.  It  is  a  battery  to  throw 
water  over  a  man  or  to  spit  in  his  face  (a).  It  is  a  battery  to 
overturn  the  ciiair  in  which  a  man  is  sitting  (l>).  In  Dodwell  v. 
liur/iinl  ((■),  the  defendant  struck  the  horse  which  the  plaintiff 
was  riding.  The  latter  having  been  thrown  and  injured,  recovered 
in  this  form  of  action  (d). 

It  has  been  already  pointed  out  that  a  trespass  is  a  direct   Hostile 
exercise  of  force  to  the  person  or  property  of  another,  either  ""*^'"" 
negligently  or  wilfully.     If  one  man  fires  a  gun  carelessly  and 
hits  another,  it  is  a  battery,  though  he  never  designed  the  shot  to 


{<()  J'u):sM  V.  J/(ir)i,  (1.S32)  8  A.  A:  K. 
Iiii2;  Hry.  v.  Coteswurth,  (17u»)  (1  Mini. 
172. 

(//)  ll,>pi>,'i-  V.  Uerre.  (1817)  7  Taunt. 

ex. 


{<■)  (l(i70)  1  Moil.  24. 

(tl)  it  is  said  that  to  forcibly  take  a 
chattel  from  the  jxissessicu  of  a  man  is 
in  itSL-lf  an  assault,  per  rowull,  J., 
Orreii  v.  O'oddaiJ,  (17U»)  2  Salk.  640. 

IG 
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touch  Iiiin  (./}.     Witli  io-;inl  to  tlioH..  cases  wIltp  th,.  net  is  ,loi„. 
on   piupoH,.,  it  is  fminoiitly  said  that  in  oid.r  to  constilutf  a 
l-attery  there  niUHt  he  a  hostile  intent.     "  Tlio  least  touchin-  of 
another   in  an^'er  is  ft  hattery  "  (/,;.     If  a  tap  he  Riven  on^tiie 
shoui.ier  for  the  piu-i.osc  of  oirectinR  an  arrest,  and  the  arrest  he 
iinhuvfiii.   the  mere  tap  constitutes   a  hattery(r).     ••  tf  two  or 
more  meet   in   a  narrow  paHsa<;e,  and  without  any  '    >U'nce  or 
'lesifin   of  liarm,  one  touches  the  other  -e.itly,  it    will    he   no 
I'attery."     But  "  if  any  of  tliem  use  violence  against  the  other 
to  force  liis  way  in  a  rude  and  inordinate  manner  it  will  he  a 
liattery,  or  any  strugf,'le  ai)Out  tlie  passage  to  that  .le^ree  as  may 
.io  hurt  will  he  a  hattery  "  (,/).     "If  one  strike  another  upon  the 
hand  or  arm,  or  hreast  in  discourse,  it  is  no  assault,  there  heiu"  no 
intention  to  assault  "  (r).     On  principle,  liowever,  it  would  seem 
that  the  true  test  is  not  whether  a  li..stile  intent  on  the  part  of 
the  defendant,  hut  whether  an  ahsence  of  consent  on  the  part  of 
the  plaintifi',  can  be  inferred  {/).     Thus  it  is  a  hattery  for  a 
medical  practitioner  to  vaccinate  a  person  against  liis  will.     If 
one  man  goes  on  to  the  land  of  his  neighbour  in  a  reasonable 
and  peaceable  manner  for  tlie  purpose  of  speaking  to  him,  it  is 
no  trespass,  because,  although  there  is  no  exprels  permission, 


(«)  IlVflirc  V.  KVnv/.  (IClfi")  Hob.  VM  ; 
sv>:  Ltiiwe  v.  Jinni.  (l«o:{).S  East,  •.'.);(. 
Sec  alxivc,  Jip.  S,  <t. 

(A)  I'rr  Holt.  ('..J.,  riilf  v.  TunD-r 
(17n4)(;M.Hl.  p.  H!». 

(f)  Jfaivlhin  V.  7/7/,  (IHSr)  3  M.  A:  \\. 
'■ix. 

(rf)  Per  Holt,  ('..J.,  Cole  v.  Tin;ic,- 
(1704)  (i  M(h1.  p.  Hli. 

{/•)  Per  fur.  THhcrrille  v.  Siiriine 
(imi'J)  1  Mod.  p.  3. 

(/)  There  is  perliai«  no  great  practi- 
oal  difference  between  the  two  ways  of 
stating  the  law.  but  the  distinction  may 
be  material,  in  Coward  v.  Utidilelei/, 
(185y)  4  H.  &  N.  47C,  the  plaintiff  suetl 
for  an  assault  and  false  imprisonment. 
The  defendant  justified  on  the  ground 
that  he  had  been  as.siiulted  by  the  plain- 
tiff. The  facts  were  that  the  defendant 
had  been  engaged  in  extinguishing  a 
tire,  and  the  plaintiff  came  up  and  told 
him   he   was   managing    the    hose  im- 


pro)ierly.      The    defendant     tol.l     the 
plaintiff    to   mind    his    own    business. 
The  plaintiff  then  put  his  hands  on  th. 
defeiulnnt's  shoulder  and    turned    him 
round,  pointing  out  nil  the  while  how 
the  hose  ought    to   1k>  nianaged.      The 
ilefendant  thereupon  gave  the  plaintiff 
into  custody  for  an  a>saidf.     'Ihe  jurv 
were  direeied  that  the  ilefendant  was 
not  justified   unless   the    plaintiff   hail 
acted  with  hostile  intent,  and  this  direc- 
tion w.is  held  correct,     liut  the  Court, 
though  holding  that  in  the  absence  of 
intent    there    could     Ije    no    rrhiihml 
a-ssault  such  as  to  justify  an  arrest,  seem 
to   have  doubted   whether    under    the 
circumstances  the   plaintiff  might  not 
have  been  liable  to  an  action  of  liatterv  : 
obviously  because  the  defendunt  coidd 
not  have  been  said  under  the  circum- 
stances to  have   imijlieilly  asseiitcil  to 
the  manner  in  wliieh  the  plaintiff  laid 
hands  on  him. 


IIATTKIfY. 

yet  leave  mid  liciice  uiny  l)o  inferred.  In  tlio  Hiirae  way,  it  may 
lie  siiid,  that  it  one  man  toiiclies  another  for  the  purpoHe  o! 
calling  his  att»^ntion,  there  ih  an  imiihed  asHent  to  the  act  whicli 
niakt's  it  no  hattcry. 

It  ifl  to  he  ohserved,  liowever,  tlmt  un.U-r  tlie  old  fornw  of 
pleading'  a  distinction  with  regard  to  the  dof..nce  of  consent  wan 
machi  hetween  a  trespass  to  the  person  and  other  kinds  of  tres- 
|.ass.  A  defendant  in  trespass  to  lan.l  or  yoods  wlio  reh'ed  upon 
this  defence  had  to  confess  and  avoid  by  a  ph-a  of  leave  and 
licence  ;  Imt  in  trespass  to  the  person  he  mif,'ht  prove  his  case 
under  the  plea  of  not  guilty,  inasmuch  as  it  was  considered  a 
(•ontradiction  in  terms  to  speak  of  an  assault  I)y  consent  {<i). 

It  has  heeii  douhted  whether  the  maxim  of  r„ln,ti  „.,„  ,it  n 
iiijiiri,,  applies  to  all  cases  of  trespass  to  the  person.  If  two  men  I,, 
(i^'ht  to-^ether  hy  ai,'reement  for  a  prize  or  otherwise  and  without 
any  ammosity  against  each  other,  simply  for  the  purpose  of  test- 
ing which  is  the  hetter  hoxer,  they  are  clearly  hoth  consenting 
parties  to  the  injuries  which  they  mutually  inflict  on  each  other. 
N'evertheless,  their  conduct  may  amount  to  a  l.reach  of  the  peace, 
and  if  so,  they  may  he  convicted  of  an  assault  (h).  This  is  quite 
in  accordance  with  the  general  principles  of  the  criminal  law,  for 
the  gist  of  the  matter  heing  the  injury  to  t],e  puhlic  peace,  the 
consent  of  the  parties  is  immaterial.  It  has  fuuher  J^en  ruled 
at  11181  prills  that  for  an  action  founded  on  a  hftltery  c-  aiual  in 
its  nature,  the  defence  of  consent  is  not  available  <  And  the 
same  opinion  is  expressed  in  Ilni.  v.  Coiiry.  "  The  tr  „  view  is, 
I  think,  that  a  hlow  struck  in  anger  or  which  is  likely  ■»  ntended 
to  do  corporal  liurt  is  an  assault,  but  that  a  blow  str 
and  not  likely  nor  intended  to  cause  bodily  han- 
assault,  and  that  an  assault  •  'ng  a  breach  of  tb. 
unlawful  the  consent  of  the  person  struck  is  immaterial 
is  not,  however,  in  every  case  that  a  criminal  otTence 
damage  to  another  is  a  ground  of  action.     Thus,  a  forcife- 


im 


ilW  fill' 

Il-I'llt  il 

f.'ll.'C. 


-port 

'I'   an 

tnd 

.  It 
using 

ntry 


is  an  indictable  ofifence,  but  if  the  party  so  entering  has  the      4\t 

{,i)  ('ln-i^t,>i,he,-»,m  v.  Jiarc  (1S48)  11  N.  ]'.  p.  !(!.     See,  too,  Mutth,-,,  •,  ,. 

*-'■  "•  *''^-  toil,  (1«93)  Comb.  21H. 

(I>)  lleg.  V.   r„H,'!i,  (1882)  8  Q.  H.  D.  (,/)    Pn-   Cave,  J.,  (18Sl>)  S  (^.  ^^ 

•'  p.  "'Sit.     See,  however,  /*■;•  Hiiwkin- 

('•)  Bioiltn-  V.    (Ifrh.   (1747)    niiller.  ihUI.  p.  .-..-,3. 
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Of  lK.>.ession  he  is  ,u,t.  it    «o„l.|  ..-em.  c-ivilly  n.,,„n.sil,I.,  ,„) 
>":•  ...  ti.e  .a.,  un.i...-  von.id.r,aiou  .lof.s  the,.  .....,„  ..nv  .-...tHon" 

vvl.v  tho  i>Ia:„tiir  „h,„.I.I  ho  in  a  hettcr  position  I,,  cans..  Uv  whh  a 
!•"'  '.v  to  the  c-,i,n...  If  l„..  ,„.,„  »,«  j-niltv  of  in,iH-..„t  ..o„.in..t 
to«anls  eac.  other  they  .■onnnit  a  nns.leinea.ior.  hut  it  uo.,|,l 
Heen,  stmnKo  U,  allow  Ihe.u  for  hucI.  cun.hut  .e.ip.n.allv  to  hri,,.^ 
actions.  '  ^ 

A  Himnnary  conviction  for  nnsanlt  in,  however.  :.o  I,,,,-  to  tho 
I'^-iHon  convicte.1  .uhse.,uently  instituting  a  civil  acii„n  for 
|l'nna,-es  aKuinst  tho  prosecutor  for  an  alle^-e.l  antece,leMt  assault 
oy  hini  (//I. 

,  ^  A  consent  induced  hy  (he  frau.l  of  the  person  d(.iMK  ,),,.  ^.t  j^ 

.1  mere  nullity,  where  the  nnsapprehension  of  the  consenting  party 
goes  to  the  root  of  the  mI.oIo  transaction.  an,l  alters  tl.e"«hole 
nature  an.l  .p.ality  of  the  act  done.     Thus.  «here  a  i^-irl  allowed 
a  man  tr.  have  carnal  knowled;,'..  of  Ju.r  un.ler  the  heii.f  that  she 
was  Huhn.ittinK  to  a  surgical  operation,  it  was  h.l.l  that  he  wa. 
guilty  of  a  rape  (, ).     It  In.s.  however,  heen  hel.l  hv  lli.iiev     I 
'"  the  more  rcent  case  of  /.',,,.  v.  ^•M,,,(,/,.  (i„t  jj  ,,  „.-,;,,^,;' 
even  though  induced  hy  fra.idule.it  misrepresentation,  .-ives  con' 
«c.ous  pernnsBion  to  the  act  of  connection,  the  ollence  .ioes  not 
"mount  to  rape.     And  a  mere  mistake  as  to  the  etlV-ct  and  eonse 
quences  of  the  act  done  does  not  annul  the  assent  so  as  to  make 
'»'•'  'u-l  an  assault.     If  one  man  adnunisters  a  poison  to  another 
who  takes  ,t  ,n  ignorance  of  its  noxious  character,  this  is  no 
trespass  at  common  law,  although  he  mav  he  found  .-uiitv  of  i 
firaver  charge.     The  same  rule  applies  where  c<.ntagion  is'  con- 
veyed hy  physical  co.ttact.     If  there  is  conse,.t  to  the  contact  the 
remedy  for  the  wrong,  however  great,  cannot  he  ohtaine.l  in  this 
form  of  action  {,■). 

2.  An  assault  may  he  defined  as  an  attempted  hatterv  That 
Js  to  say,  there  must  he  an  overt  act  indicating  b„  intention  to 
commit  a  hattery,  coupled  with  the  capacitv  of  carryin-  that 


(")  Sec  /,er  I'arkc.  i!.,  //,un-y  v. 
Ji '■;/,/;,,:■,,  (IS)-,)  14  M.  k  W.  p.  14:;. 
See  licluw.  pp.  ;i,S:i-;t;).-. 

(A)    l\'ihoii    V.   Jlriiiii'lf,  (V.Mi)   i;    F 
■2>>'.\  Ct.  .,f  S,M^. 

('■)  Jl.  V.  Fluttery.  (1S77)  S  Q.   I!.  D. 


llo. 

(')    It.    V.    Ci,l,,„rr.{lHXX)->-Hf     [J      |, 

(l>i.'>)  it  t'u.x,  c.  c.  i:;i    i|,-,_ 
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iiitciitioii  iiitu  «if(ci  (//I.  Till  rti  an  olivioiis  rcusoiis  why  in 
ilciiliii','  witli  M'ciiiily  ..f  tlit>  |i(r.suii  till'  liiw  hhoiild  tn-iit  tlin  iii«t»- 
nttciiipl  iiH  a  siihsliiiilivf  wioiij;.  "  If  vmi  iliitct  i\  wciipon,  m-  if 
you  raise  your  list,  within  tliost-  limits  wliieli  -,'ivi^  yoii  tin- uieiius 
of  striking,',  tlii't  niiiy  he  uii  ushuiilt ;  hut  if  you  >.ini|ilv  sav,  at 
Hiu'li  II  (iislaiict-  as  that  at  which  yon  cannot  coniiiiil  an  assault, 
'  I  will  coiiiiiiit  an  assault,'  I  think  that  is  not  an  assault "  (//). 
It  is  an  asMiull  to  pifscnt  a  >^nn  in  a  hostiltt  nianiifr  within 
Hhooiiii},'  liistance,  althonj^h  it  nniy  he  at  half-cock,  ht'caiisu  the 
cocking  is  a  nioniftitary  opualinn  (.).  There  may  he  an  assault 
althon;,'h  the  (letemlant  is  not  within  striking'  distance,  as,  for 
instance,  if  he  makes  a  rush  at  the  iilaintitl"  hut  is  stojuied  hefore 
ho  is  near  enoiij,'h  to  dial  a  hlow  (./i.  In  Muliu  v.  .s/i. -;»/(,•(•  (,), 
the  defendant  piirsiitid  the  plaintitr  with  an  iiidifted  whip  intond- 
Mig  to  strike  him,  hut  the  latter  made  his  escape,  and  it  was  held 
un  assault.  A  mere  },'estnre,  however  menacing',  is  not  action- 
ahle  if  it  ap[)ear  at  the  time  that  there  is  no  intention  to  put  tlie 
menace  into  immediate  etl'ect.  In  'J'uhiriilli-  \\  Sdniijr  (  n^  the 
defendant  put  his  hand  to  his  sword  and  said,  "  If  it  were  not 
assize  time  I  would  not  take  .such  language  from  you."  It  wua 
lield  to  he  no  assault. 

:l.  A  false  imi>risonment  is  complete  deprivation  of  liherty  for  i-„ise  im- 
the  time  lieing  without  lawful  cause.  The  prisoner  nuiy  be  con-  l"i'<o>imcnt. 
lined  within  a  definite  space  hy  being  put  under  lock  and  key,  or 
his  movements  may  simply  be  constrained  by  the  will  of  another. 
The  constraint  may  be  actual  physical  force,  or  merely  the  a[ipre- 
liension  of  such  force,  or  it  may  be  submission  to  a  legal  pro- 
«esH(//).  But  merjly  giving  a  person  in  charge,  without  actual 
arrest,  is  not  an  imprisonment  which  will  support  an  action  (/<). 
If  a  writ  or  warrant  for  a  man's  apprehension  is  exhibited  to 
him,  and  he  thereupon  for  tlie  time  submits  himself  to  the 
orders  of  the  ofiicer  executing  it,  he  becomes  a  prisoner  though 


(")   Jliiiil  V.    Cii/in;   (.1S.-.:1)   i:t  (.'.    1!.  1'.  HC.l. 

'*•''"•  (')  {is2.s)3('.  .s:  V.  :j7:t. 

(*)  J'lr  I'lillook.  C.  B..  Cibhrit  v.  II  ivy,  (/)   (ICHO)  1  Mud.  ;i. 

(181'.l-.->0)  4  Ex.  p.  744.  (,/)    I|>/,//,r  V.    Jtitlf/ifonl.  {\s:,H)    4 

((•)  y-/- Willos,  .).,  (hhiini  V.    Witrfi,  I',  li.  N.  S.  180. 

(isr.s)  1  F.  4:  K.  p.  :tlS.  (^/,)  iV„,/„„„  V.  /////.  (17!t:.)  1  Ksi).4:U. 

(rf)  .Sl,-j,li,'iu  V.  Miji'rt,  (18;)0)  4  (',  & 
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bis  person  be  never  touched  (a).  In  Anon-.mth  v.  Le M.,„rier (b) 
a  co.,.stabIe  was  entrusted  with  a  warrant  for  the  apprehension  of 
the  plaintiff.     He  showed  the  warrant,  and  the  plaintiff  after- 
wards  accompanied  him  before  a  magistrate.     It  was  held  that 
there  had  been  no  intention  to  apprehend  on  the  one  hand  or 
submission  to  arrest  on  the  other,  that  the  warrant  had  been 
simply  used  as  a  summons  to  indicate  to  the  plaintiff  that  he 
was  i-equired  to  appear  to  the  charge,  and  that  consequently 
there  had  been  no  arrest.     In  Ban,  v.  Adamsou  (,).  the  plaintiff 
sued  for  a  malicious  arrest.      A  writ  had  been  placed  in  the 
hands  of  a  sheriff's  officer,  who  gave  him  notice  of  it  and  asked 
him  to  attend  and  give  a  bail  bond,  which  the  plaintiff  did     He 
was  non-suited  on  the  ground  that  this  did  not  amount  to  an 
arrest,     a  mere  partial  interference  with  freedom  of  locomotion 
does  not  amount  to  an  imprisonment.    If  a  road  is  blocked  so 
that  a  man  is  thereby  prevented  from  exercising  a  right  of  way 
and  he  .s  compelled  to  return  on  his  steps,  it  cannot  be  said  that 
he  has  thereby  been  made  a  prisoner  (d). 

Any  one,  including  a  corporation  (.),  who  either  initiates  or 
helps  to  continue  a  wrongful  detention,  is  guilty  of  false  imprison- 
ment,  though  he  be  not  responsible  for  the  original  wrong (/) 
If  a  prisoner  in  lawful  custody  acquires  a  right  to  his  discharge 
the  failure  of  the  person  who  has  him  in  charge  to  let  him  go 
constitutes  a  false  imprisonment  (tj). 

If  there  is  authority  to  confine  a  prisoner  in  one  place  and 
he  be  confined  in  another,  this  is  a  wrongful  confinement.  In 
Cobbm  V.  Grey  (h),  the  plaintiff  being  in  custody  as  an  insolvent 
had  been  improi)erly  removed  to  a  wrong  part  of  the  prison  and 
confaned  among  a  wrong  class  of  prisoners.  The  majority  of  the 
Court  held  that  this  was  a  trespass.  Pollock.  C.B.  however 
dissented  on  the  ground  that  the  governor  of  the  jail  had  general 


(«)  anii,i;ier  v.  lliU.  (1838)  4  Uinif. 
N.  0.212.  ^ 

(A)  (18(«i)2  It.&P.  \.  U.  211. 

('•)  (1827)(iB.  JcC.  r,28. 

<jl)  Jtiril  v.JoNm,  (184-1)  7  Q.  B.  742. 

(«•)  (Wnfoiil  V.   Cailtoti  Hank,  Ltd 
(l!H)0)  1  y.  H.  22. 

^  Lf)  (Irifiiii  V.  CohmiiH,  (18.-.i>)  4  H.  & 
N.  2t>.-i.     K.\ccpt  wlieie  iu  the  courne  of 


duty  lie  nets  under  a  tvarmnt  gtHxi  on 
the  face  of  it.     See  Oh.  XXII. 

(.</)  WytheiA  V.  Jlenleij,  (1614)  Cro. 
Jac.  a7!».  See  Mhj.^ti  v.  tUrill,  (1879) 
i  0.  P.  D.  233 :  JM-  y.  (Yuikthunk, 
(li»02)  8ti  L.  T.  708. 

[h)  (184i>-:,<ij  4  Kx.  721*  ;  see  Bac.  AU. 
TrespiisH,  U.  3. 
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authority  to  confine  Iiim  within  the  walls  of  the  prison,  and  that 
if  he  had  neglected  the  rules  with  regard  to  the  clRssification  of 
prisoners,  this  was  a  breach  of  his  official  duty  for  which  he 
might  be  responsible  to  his  superiors,  but  not  in  an  action  of 
trespass  at  the  suit  of  each  prisoner  aggrieved. 

The  question  of  responsibihty  of  a  defendant  for  a  trespass  in  Agency  of  an 
which  he  has  not  personally  participated,  but  which  is  alleged  law. 
to  have  been  committed  by  his  authority,  is  dealt  with  else- 
where in  the  chapter  on  Parties.  There  is,  however,  a  special 
kind  of  agency  which  it  is  convenient  here  to  consider.  An  act 
amounting  to  a  trespass  may  have  been  committed  through  the 
instrumentality  of  some  officer  o.  minister  of  the  law,  and  it 
may  be  sought  in  consequence  to  charge  some  party  as  principal, 
because  he  initiated  the  proceedings  under  which  the  alleget 
wrong  was  inflicted. 

Legal  proceedings  may  be  either  ministerial  or  judicial.  In  Ministerial 
case  of  the  former,  the  party  employs  the  machuiery  of  the  law  proceedings. 
entirely  at  his  own  risk,  and  is  directly  responsible  for  the  con- 
sequences. In  case  of  the  latter,  he  appeals  to  the  discretion  of 
some  judge  or  magistrate,  and  the  steps  thereupon  taken  result 
inmiediately  from  the  exercise  of  that  discretion  and  not  from 
the  act  of  the  party  (a).  Under  such  circumstances  a  man  may 
indeed  be  liable  in  an  action  of  malicious  prosecution  if  he  has 
wrongfully  set  the  law  in  motion,  but  he  cannot  be  sued  in  an 
action  of  trespass,  which  is  only  the  remedy  for  a  direct  and 
immediate  wrong. 

If  a  party  is  arrested  without  a  warrant  and  taken  before 
a  magistrate,  who  thereupon  remands  him,  he  must  seek  his 
remedy  for  the  first  imprisonment  in  an  action  of  trespass, 
for  the  imprisonment  on  remand  in  an  action  for  malicious 
prosecution  (b). 

The  distinction  between  a  ministerial  and  judicial  act  is  illus- 
trated by  the  case  of  Brown  v.  Chapman  (c).  The  plaintiff  had 
gone  before  a  magistrate  voluntarily  to  meet  any  charge  which 
the  defendant  might  bring  against  him.  The  magistrate  declined 
to  deal  with  the  case  unless  a  definite  charge  was  made.     The 


(.«)  AKstii,  V.  Dowlinij,  (1870)  L.  R. 
.".  I'.  1'.  r,34. 


(6)  iM-h  V.  A*htim,  (\%\»)  12  Q.  B.871. 
(<■)  (1848)  G  C.  B.  365. 
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defendant  said  that  the  plaintiff  had  been  embezzling.     The 
magistrate  said,  "Do  you  give  him  into  custody?"     The  defen- 
dant replied,  "  I  do  give  him  into  custody."    It  was  held  that  he 
^vas  not  liable  in  an  action  of  trespass,  because  the  imprison- 
ment was  the  judicial  act  of  the  magistrate.     «'  The  particular 
expression,"   said   the  Court,  "  which   alone  can   properly   I>e 
argued  to  be  evidence  of  an  author' .y  given  by  the  defendant 
for  the  imprisonment  of  the  plaintiff  was  addressed   to  the 
magistrate,  and  no  other  person  could  properly  act  upon  if 
and  we  think  that  such  an  expression  used  by  a  party  to  a 
magistrate  in  the  course  of  preferring  a  charge  cannot  be  con- 
sidered as  constituting  the  magistrate  the  agent  of  the  suitor  or 
as  calling  upon  him  to  act  ministerially  upon  the  authority  of 
such  suitor  "  (a).     On  the  same  principle,  if  the  authorities  of  a 
foreign  State  acting  on  their  o,wn  judgment  corporally  punish  a 
man.  no  action  of  trespass  lies  against  the  instigator  of  the  pro- 
ceedings, however  wrong  or  malicious  his  conduct  may  have 
been.     In  Raphael  v.   Verelst{b).  however,  where  the  plaintiff 
had  been  imprisoned  by  a  sovereign  Indian  prince,  who.  as  the 
jury  found,  "was  under  the  awe  and  influence  of  the  defendant 
and  acted  contrary  to  his  own  inclination,  being  fearful  of  offend- 
mg  him,"  it  was  held  that,  the  prince  having  acted  merely  as 
agent  of  the  defendant,  the  latter  was  answerable  in  trespass 
In  A,tke7i  V.  Bedudlic)  the  plaintiff  had  been  handed  over  by 
Ins  captain,  the  defendant,  in  a  Russian  port  to  the  authorities 
on  a  charge  of  misconduct.     After  some  days  he  was  brought 
out  and  flogged  by  Russian  soldiers,  the  defendant  standing  by 
and  ordering  the  punishment.     It  was  left  to  the  jury  to  say 
"whether  the  punishment  was  done  by  the  constituted  authori- 
ties on  the  mere  complaint  of  the  defendant,  or  whether  the 
defendant  was  the  actor  and  immediate  promoter." 

If  the  arrest  or  other  trespass  is  effected  by  a  purely  ministerial 
officer  and  not  under  the  authority  of  any  Court,  the  defendant 
must  clearly  be  answerable  if  he  in  fact  authorised  the  act  in 
question.  It  is  not  necessary  that  he  should  in  terms  have  made 
a  request  or  demand ;  it  is  enough  if  he  makes  a  charge  on  which 


(a)  fi  C,  B.  p.  376. 

(A)  (177«)  2  W.  Bl.  1055. 


W  (1827)  1  M.  A:  M.  6S. 
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it  becomes  the  duty  of  the  constable  to  act  («?).  But  it  is  quite  a 
different  thing  if  a  party  simply  gives  information,  and  the  con- 
stable thereupon  acts  according  to  his  own  judgment,  and  in  such 
a  case  the  informer  incurs  no  responsibility  (h). 

If  a  person  signs  the  charge-sheet  after  an  arrest  has  been  made 
he  thereby  creates  ntrong  prima  facie  evidence  against  himself  as 
having  authorised  the  proceeding  (r),  but  such  an  act  does  not 
make  him  necessarily  responsible  for  the  arrest.  Thus  where 
a  constal>le  having  taken  the  plaintiff  into  custody  on  his  own 
judgment,  requested  the  defendant  to  sign  the  charge-sheet,  and 
the  defendant  did  so,  it  was  held  that  there  was  no  evidence  to 
make  him  liable  for  the  imprisonment  (d) ;  it  being  essential  in 
order  to  make  a  defendant  liable,  on  a  charge  of  malicious 
prosecution,  for  the  plaintiff  to  show,  not  only  that  the  defen- 
dant was  wrong,  but  also  that  he  was  wilfully  and  maliciously 
80  (c). 

There  is  not  only  a  distinction  between  the  act  of  a  ministerial  Judicial  acts. 
officer  such  as  a  policeman  and  the  act  of  a  judicial  officer  such 
as  a  magistrate,  but  there  is  a  distinction  between  the  ministerial 
and  judicial  acts  of  Courts  of  justice.  That  is  strictly  speaking  a 
judicial  act  which  follows  in  the  ordinary  course  of  procedure  from 
an  order  given  by  a  judicial  officer  in  the  exercise  of  his  functions. 
For  such  an  act  there  is  no  remedy  in  trespass  against  the  party 
initiating  the  proceedings.  Even  though  the  Court  should  act 
altogether  outside  its  competence,  yet  still  the  party  is  protected, 
for  he  has  a  right  to  state  his  case  and  leave  it  to  the  Court  to 
decide  whether  it  has  .urisdiction  or  not  (/).  It  would  probably, 
however,  be  otherwise  if  to  the  knowledge  of  the  party  the  pro- 


(a)  llopltiiin  V.  Ciiiwe,  (1836)  4  A.  & 
E.  774. 

(J)  (Jimlrn  v.  Mphirk,  (1849)  4  Kx. 
445.  In  FUirxter  v.  lloiile,  (1808)  1 
Camp.  187,  the  defendant  \va.s  held 
answurable  in  trespass  for  the  wrongful 
seizure  of  tlie  plaintiff  by  a  prcssgang 
in  cimgequence  of  falsse  information 
given  by  the  defendant.  This  ca.se 
was  explained  in  (umden  v.  £lji!iirk,  as 
having  probably  proceedetl  on  the 
ground  of  the  defendant's  malice. 
Malice,  however,  could  not  well  be  the 
gist  of  an  action  of  trespass. 


((•)  llarrh  v.  Diijuum,  (18tiO)  2!) 
L.  J.  Ex.  23. 

(i1)  (irhihnii  v.  M'tltri/,  (18.">y)  4  H,  4: 
N.  4%. 

(f)  Dtirlhiff  V.  Cuojici;  (1869)  11  Cox. 
C.  C.  -,33.' 

(/)  Cinuitt  V.  ^forle!^.  (1841)  I  Q.  B. 
18  ;  WcKt  V.  sSiiuiUwood,  (1838)  3  M.  A:  \V. 
418  ;  Jirowii  v.  rArt/»H/rtH.  (1848)  6  C.  1!. 
HO.'i.  In  case  of  a  conviction  under 
such  circumstances  proceeilinps  would, 
however,  lie  against  the  justice  for 
ncliiig  without  jurisdiction  (^Pollcij  v. 
Fiiidham,  (1904)  2  K.  B.  34.->). 
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ceedinRs  were  altogether  without  colour  of  right.  The  absence 
of  jurisdiction,  however,  makes  this  diflference,  that  if  the  party, 
instead  of  leaving  the  orders  of  the  Court  to  be  carried  out  in 
the  ordinary  way  by  its  officers,  personally  intervenes,  as  by 
superintending  the  execution  of  process,  he  then  makes  himself 
a  tresi)asser  (a).  He  only  incurs  this  liability  by  participating  in 
the  very  act  itself ;  not  by  merely  taking  the  necessary  formal 
steps  in  accordance  with  the  procedure  of  the  Court  to  set  its 
officers  in  motion  (b). 

Many  proceedings  are  taken  under  the  authority  of  Courts 
of  justice,  which  are  ministerial  because  they  are  not  the  con- 
sequence of  a  decision  judicially  given.     Thus  judgment  may  be 
given  by  default  on  the  production  of  certain  formal  evidence, 
and  this  judgment,  though  in  one  sense  the  act  of  the  Court,  is 
in  another  sense  the  act  of  tiie  party,  and  he  may  be  directly 
responsible  in  trespass  for  anything  done  to  carry  it  out.     If  the 
order  of  the  Court  was  altogether  without  jurisdiction  it  can  serve 
as  no  protection  whatever  (c).   If  it  was  within  the  jurisdiction  of 
the  Court,  however  irregular,  it  protects  all  proceedings  duly  taken 
in  pursuance  of  it,  until  it  is  set  aside  (d).    An  order  of  a  Court 
may  be  set  aside  on  the  ground  of  error,  as  a  matter  of  favour, 
or  because  it  was  irregularly  obtained.     There  can  only  be  error 
where  there  has  been  a  judicial  decision,  and  as  has  already  been 
seen,  anything  done  under  a  judicial  decision  cannot  be  a  ground 
of  trespass  against  a  party,  because  it  is  not  his  act  but  the  act 
of  the  Court.     It  is  obvious  that  where  an  order  is  set  aside  as 
a  matter  of  favour,  the  order  is  admitted  to  have  been  in  itself 
a  proper  one,  and  it  therefore  gives  validity  to  all  proceedings 
taken  while  it  was  still  in  force.     But  an  order  obtained  without 
judicial  intervention  and  in  an  irregular  or  dishonest  manner, 
when  once  set  abide,  is,  so  far  as  concerns  the  person  thus  obtain- 
ing it,  as  though  it  had  never  been  made.  It  is  for  the  party  who 
seeks  thus  to  deprive  his  adversary  of  the  protection  of  the  order 


(«)  I'aiuti-r  V.  LirerjiiKil  Gan  f'o., 
(183(i)  3  A.  A:  E.  433.  See  Meitv.SmuU. 
icooit,  iuptit,  p.  1  !).•..  A»  to  the  cases 
where  the  party  sini|)ly  "acts  in  aid," 
see  below,  j>.  210. 

(A)   CiHijier  V.  Jlanlhiij.  (1845)  7  Q.  B. 
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(<■)  JinHih  V.  Hiidykhimn,  (1859)  4 
H.  AcN.  712. 

(rf)  ItiihMl  V.  I'<iltfiiuin,  (1835)  2 
C.  M.  A:  U.  30. 
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to  show  on  what  ground  it  was  annulled  (a).  Thus  where  a  war- 
rant of  attorney  had  been  given  aa  an  escrow,  and  nevertheless 
it  waj  put  in  force  and  judgment  entered  up;  where  after  pro- 
ceedings had  been  commenced  for  the  recovery  of  a  debt  it  was 
paid,  and  nevertheless  judgment  was  signed;  where  execution  was 
issueil  against  an  executrix  personally  for  her  testator's  debt ;  in 
all  these  cases  the  proceedings  having  been  set  aside,  it  was  held 
that  trespass  lay  in  respect  of  the  acts  done  under  them  (h).  In 
WillianiH  v,  Sinitlt  (c),  an  attachment  was  obtained  against  the 
plaintiff  on  an  affidavit  of  his  disobedience  to  an  order  of  the 
Court.  He  had  given  an  excuse  for  his  conduct  to  the  defendant, 
which  was  afterwards  held  good,  and  the  attachment  was  set  aside. 
The  defendant  not  thinking  the  excuse  to  be  material,  had  made 
no  mention  of  it  in  his  affidavit.  It  was  held  that  no  action  of 
false  imprisonment  lay  against  him. 

Both  the  iiarty  and  his  solicitor  are  answerable  for  what  is 
done  under  a  process  improperly  taken  out  and  subsequently 
avoided  (r/). 

It  is  not  in  every  case  that  irregular  proceedings  will  be  set 
aside.  Thus  where  an  execution  has  been  taken  out  contrary  to 
good  faith  for  a  sum  greater  than  is  really  due,  it  is  allowed  to 
stand  if  in  accordance  with  the  judgment,  but  the  injured  party 
may  have  his  remedy  in  an  action  on  the  case  for  any  special 
damage  caused  (<).  So  formerly  if  a  party  had  been  wrongfully 
arrested  on  mesne  process  or  after  judgment  on  a  ca.  sa.,  he  did 
not  apply  to  set  the  proceedings  aside  and  recover  for  the  false 
imprisonment,  but  alleged  the  arrest  as  a  damage  consequential 
on  proceedings  institu*  1  maliciously  and  without  reasonable  or 
probable  cause. 

The  power  of  imprisoi^ment  in  respect  of  debt,  whether  before 
or  after  judgment,  now  depends  upon  the  provisions  of  32  &  33 
Vict.  c.  62.     It  can  only  be  exercised  judicially  and  upon  sworn 


00  Uliiiith  V.  Si/ditpt/,  (1870)  L.  U.  5 
q.  B.  203. 

(*)  Jirouiii  V.  ./(>««,  (1^40)  15  M.i;  W. 
r.ll  ;  Jiafex  v.  Plllhig,  (1826)  <!  B.  i  C. 
3S;  JJaiker  v.  2;;-«/(«;«,  (1773)  3  Wils. 
3t)8 ;  see  J'arwiin  v.  Lloyd,  (1772)  ibid. 
341. 

(,•)  (lSt;3)  14  C.  B.  N.  S.  59G. 
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00  Hates  V.  Pilli/i;/,  (182ti)  C,  B.  4:  C. 
38  ;  liarktr  v.  Jiniham,  (1773)  3  WiLs. 
308  ;  CiHlrinijtiin  v.  lAmjd,  (1839)  8 
A.  A:  E.  44'J  ;  and  sec  JCdicardi,  £j-j>urtf, 
Chupmau,  In  n;  (1884)  13  Q.  B.  U.  747. 

(0  Oitdinij  V.  %/•<•,  (18111)  10  (J.  B. 
K.  S.  .".It2  ;  Churchill  v.  Sigyerg,  (18j4) 
3  E.  k  B.  929.    See  Ch.  XIX. 
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information.  Therefore,  however  wrongfully  and  fraudulently  the 
judnre's  order  may  have  been  obtained,  it  is  nevertheless  a  purely 
judicial  act,  and  consequently  an  arrest  in  pursuance  of  it  cannot 
be  a  trespass,  and  the  injured  party  must  sue  for  maliciously  and 
without  reasonable  and  probable  cause  procuring,'  the  order  (a). 

However,  just  as  a  party  may  make  himself  liable  for  what 
is  done  under  process  issued  without  jurisdiction  by  otKciously 
intervening  in  its  execution  (h),  so  where  tlie  process  is  within 
the  jurisdiction  of  the  Court,  if  he  takes  on  himself  to  give  orders 
or  directions  to  the  officer  entrusted  with  its  execution,  and  in 
consequence  of  those  orders  and  directions  a  wrongful  act  is 
committed,  he  will  be  liable,  since  he  will  have  made  the  officer 
his  agent  to  do  that  very  thing  (<•).  On  the  other  liand,  if  he 
simply  gives  advice  or  infornifltion  to  the  officer  or  urges  him  to 
do  that  which  it  is  his  duty  to  do,  he  does  not  therefore  become 
the  author  of  the  subsequent  proceedings  {<{). 

It  is  not  always  very  easy  to  draw  a  distinction  between  what  is 
mere  advice  and  what  is  a  direction.    The  question  is  one  of  fact. 
In  Morris  v.  Salbenj  (e),  the  plaintiff's    goods  had  been  seized 
under  a  writ  of  ft.  fa.  directed  against  his  son.     The  solicitor  of 
the  defendant,  the  execution  creditor,  had  indorsed  on  the  writ, 
"  The  defendant  is  a  gentleman  who  resides  at  Sarnau  Park, 
Llandyssil,  Cardigan,  in  your  bailiwick."     The  address  so  given 
was  that  of  tlie  father,  and  not  that  of  the  son.     The  jury  found 
that  the  sheriff  seized  the  goods  because  he  was  misled  i)y  the 
direction  given  to  him.     It  was  held  that  the  jury  had  found  in 
effect  that  the  sheriff  had  acted  under  the  direction  of  the  defen- 
dant, that  the  question  was  one  for  them,  although  it  turned  in 
reality  on  the  construction  of  a  written  document.     TL  j  plaintiff 
accordingly    recovered    judgment.      If    the   execution    creditor 
positively  affirm  to  the  officer  of  the  Court  that  a  certain  person 
is  the  man,  or  that  certain  goods  are  the  property  of  the  man 
against  whom  the  process  issues,  that  amounts  to  an  authority 


(rt)  For  instances  of  tliis  kind  of 
action,  nev  I'etrie  v.  iMiiiont,  (im2) 
S  M.  A:  (5.  702  :  i/„,«  v.  .\orman,  (IH,-,0) 
C  Ex.  359.     See  Ch.  XIX. 

(i)  See  above,  p.  19»i. 

(/)  Sinvcll    V.    dianijhon,     (1837)    (J 


A.  i  E.  407. 

(rf)  CoHiihtiw  V.   Chiqimmi.   (18ri2)    7 

H.  &  K.  !ni. 

(f)  (I88'J)  22  Q.  B.  D.  CU.  This  case 
overrules  ('liihhi»  v.  Wnoh'i;  (18.">!»)  2 
K.  &  E.  2o7. 
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to  the  officer,  and  the  creditor  in  answerable  for  the  consequences 
of  obeying  his  direction  (a). 

If  no  previous  authority  has  been  Riven  a  party  does  not  become  Xo  mtifica- 
liable  by  subsequently  availing  himself  of  the  execution.     A  man  }ui"procwr' 
can  only  ratify  where  the  act  has  been  done  at  the  time  in  his  '"""• 
name.     But  a  ministerial  officer  of  justice  purports  to  net  in  the 
name  of  the  Court  to  which  he  belongs  and  not  in  the  name  of 
the  suitor  (/<). 

A  trespass   to  the   person   may  be  justified  on   the  ground  Just iflcat ion 
(1)  that  the  defendant  was  acting  in  defence  of  his  person  or  "    '^''''""■■'" 
property  ;  (2)  that  be  was  stopping  a  breach  of  the  peace,  putting 
down  a  riot,  or  apprehending  an  offender  against  the  criminal 
law :    (8)  that  the  plaintiff  liad  escaped  from  lawful  custody ; 

(4)  that  the  defendant  was  acting  in  aid  of  officers  of  the  law ; 

(5)  that  the  plaintifT  was  in  such  a  state  as  to  be  dangerous  to 
himself  and  others  ;  (ti)  that  the  defendant  was  administering 
reasonable  ciiastih;ement  in  the  exercise  of  parental  or  other 
authority.  In  all  these  cases  what  if  piiiiiu  facie  a  wrongful  act 
is  committed  under  the  authority  of  the  law,  and  if  this  authority 
is  abused,  it  altogether  fails  as  a  protectior,  and  the  party  is  liable 
not  merely  in  respect  of  the  way  in  which  he  exceeded  his  right, 
but  also  t)f  all  that  he  did  in  exercise  of  the  right.  He  is  said  to 
be  a  trespasser  ah  initio,  on  the  assumption  that  his  subsequent 
misconduct  evidences  an  intention  from  the  first  to  commit 
unlawful  acts  under  the  colour  of  a  lawful  authority  (<•).  This 
artificial  assumption  in  many  cases  does  not  accord  with  the  real 
justice  of  the  case.  If  a  schoolmaster  unmercifully  bpats  a  pupil, 
it  is  reasonable  enough  that  he  should  be  made  to  pay  damages 
as  for  an  entirely  unauthorised  assault,  without  taking  into 
account  the  fact  that  he  was  entitled  to  inflict  some  punishment. 
But  if  a  person  having  taken  a  horse  under  distress  damage 
feasant,  subsequently  works  it,  it  would  appear  more  just  to  exact 
from  him  adequate  compensation  than  to  make  him  liable  in 
trespass  for  the  original  taking  as  unlawful  ab  initio. 


00  Ifumphnjx  V.  Pratt,  (1831)  5 
Hligh.  N.  K.  l.-,4  :  WaUiy  v.  M'Coitnel, 
(1H4!I)  lA  Q.  H.  !K)3. 

(A)  WiUioi  V.  Tiimiiiini,  (1843)  (•>  M.  vt 
<i.  2:<(! :     ir,i„.' /.••,•;  V.    Wi-i.jht,  (J-iii->)  1 


H.  i  C.  ."j."i4.  As  for  the  i-csjionsibility 
of  offlcLTS  of  justice  whether  juiticiul  or 
ministerial,  see  Ch.  XXII. 

((■)  ■S/,r    ( a rjie liters'    cute,   (ItilO)    8- 
l\e\,.  110  a. 
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If  A.  being  in  lawful  custody  is  detained  after  he  has 
acquired  a  right  to  discharge,  this,  as  has  already  been  seen,  is 
treated  as  a  fresh  imprisonment,  and  does  not  make  the  prior 
imprisonment  unlawful,  for  it  is  said  that  in  such  a  case  unlawful 
prolongation  cannot  have  been  contemplated  on  the  original 
arrest  (a). 

1.  The  question  of  the  lawfulness  of  the  use  of  force  in 
defence  of  person  or  property  is  considered  elsewhere  (/<). 

2.  The  right  and  duty  of  using  force  towards,  and  appre- 
liending  without  warrant,  persons  offending  or  suspected  of 
offending  against  the  criminal  law  is  given  both  bj'  common 
law  and  statute,  in  some  cases  to  all  members  of  the  public,  in 
others  to  owners  and  custodians  of  property,  in  others  to  persons 
tilling  certain  special  positions,  and  in  particular  to  officers  of 
the  peace  (f). 

Any  person  may  forcibly  interpose  to  stop  a  breach  of  the 
peace  while  continuing,  or  to  prevent  its  renewal.  He  may 
apprehend  any  one  engaged  in  breaking  the  peace,  and  having 
done  so,  it  is  his  duty  to  hand  over  the  prisoner  to  a  constable 
or  himself  to  take  him  before  a  justice  of  the  peace,  who  may 
enquire  into  tho  matter  and  bind  over  the  offender  to  keep  the 
peace  or  otherwise  deal  with  him  according  to  the  law  (>/)•  But 
the  person  so  interposing  is  only  justified  if  he  himself  is  the 
witness  of  the  disturbance  ;  he  cannot  act  on  the  information  of 
others  (<").  "  It  is  unquestionable  that  any  bystander  may  and 
opght  to  interfere  to  part  those  who  make  an  affray  and  to  stay 
those  who  are  going  to  join  in  it,  till  the  affray  be  ended.  It  is 
also  clearly  laid  down  that  he  may  arrest  the  affrayers  and 
detain  them  until  the  heat  be  over,  and  then  deliver  them  to  a 
constable.  .  .  .  And  if  that  be  so,  what  reason  can  there  be 
why  he  may  not  arrest  an  affrayer  after  the  actual  violence  is 


(«)  Smith  V.  £ggintim.  (1837)  7  A.  & 
K.  107.  See  also  as  to  illegal  detention 
snbsequent  to  an  originally  lawful  cus- 
tody, JUe  V.  Criiihihank,  (1902)  8fi  L.  T. 
708. 

(J)  See  above,  pp.  1.50-1.^4. 

(/)  As  to  this  last  class  of  persons, 
see  Ch.  XXII. 

(jT)  Larceny  Act,   18f.l,  «,   10.?,  and 


see  Griffith  v.  Taylor,  (187C)  2  C.  P.  D. 
194. 

(<■)  A  constable  on  the  other  hand  can 
act  on  what  he  hears  (see  Ch.  XXII.), 
though  at  common  law  he  is  not  entitled 
to  arrest  for  a  mer?  assault  that  he  has 
not  witnessed  (^Orujiey  v.  Henley,  (1797) 
2  Esp.  540). 
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over,  but  whilst  he  showg  a  disposition  to  renew  it  by  persisting 
in  remaining  on  the  spot  where  he  lias  committed  it  ?  Both 
cases  fall  within  the  same  principle,  which  is  that  for  the  sake 
of  the  preservation  of  the  peace  any  individual  who  sees  it 
broken  may  restrain  the  liberty  of  him  whom  he  sees  breaking 
it,  so  long  as  his  conduct  shows  that  the  public  peace  is  likely 
to  be  endangered  by  his  acts.  In  truth  while  those  are  assembled 
together  who  have  committed  acts  of  violence  and  the  danger  of 
their  renewal  continues,  the  affray  itself  may  be  said  to  con- 
tinue "(a).  But  when  once  the  danger  is  over  the  right  is 
«one(i).  If  a  man  having  committed  a  breach  of  the  peace 
runs  off,  he  cannot  without  warrant  be  apprehended,  however 
fresh  the  pursuit  and  immediate  the  capture. 

It  is  not  necessaiy  for  a  bystander  who  finds  two  people 
fighting  together  to  enquire  which  was  the  aggressor.  He  may 
arrest  either  of  them  if  it  is  reasonably  requisite  to  do  so  in 
order  to  prevent  a  continuance  of  the  affray  {r). 

A  breach  of  the  peace  takes  place  when  either  an  actual  assault  wi.at  is  a 
is  committed  on  an  individual  or  public  alarm  and  excitement  is  '"™''''  °'  "'- 
caused.  Mere  annoyance  or  insult  to  an  individual,  stopping 
short  of  actual  personal  violence,  is  not  a  breach  of  the  peace. 
Thus  a  householder— apart  from  special  police  legislation— can- 
not give  a  man  into  custody  for  violently  and  persistently  ringing 
his  door-bell  (</).  But  it  is  a  breach  of  the  peace  to  collect  a 
number  of  persons  before  a  man's  house  and  to  use  violent  and 
abusive  language,  or  otherwise  behave  in  a  disorderly  manner, 
because  public  excitement  may  be  thereby  created  and  a  riot 
ensue  («).  It  is  not  a  sufficient  justification  of  an  arrest  to 
plead  that  the  plaintiff  was  "  in  heat  and  fury  ready  and  desirous 
to  m«vke  an  affray  and  commit  a  breach  of  the  peace,"  but  the 
plea  is  good  if  it  allege  that  his  conduct  was  such  as  to  alarm 
and  disquiet  the   neighbourhood  (/).    Mere  noise  and  inter- 


pcaco. 


(rt)  Per  Cur.  rimothy  v.  Simimm, 
(1H35)  1  C.  M.  &  B.  pp.  762-3. 

(ft)  BaynfJi  v.  Srewttei;  (1841)  2  Q.  B. 
375. 

0)  Timotliy  v.  Simjuxm, (1835)  1  C.  M. 
ii  R.  757 ;  Baynei  v.  Jimmter,  (1841) 
2  g.  B.  375. 

('0  Gi-ant  V.  Moter,  (.IH4:j)  .■;  M.  ii  G. 


123. 

(«•)  Cohen  V.  lluiltiMOH,  (1837)  2  M.  A: 
W.  477  ;  Ingle  v.  IMl,  (18.Sfi)  1  M.&  W. 
.■■>16;  ]Vebiifrr  v.  M'utt»,  (1847)  11  Q.  1$. 
311. 

(/)  ^^'heelfr  v.  Whiting,  (1840)  U 
C.  4:  P.  2<;2  ;  Iloicell  v.  JiicknoH,  (1834) 
<>  0.  a  i-.  723. 
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niption  nt  a  i>ul)Iic  meeting  do  not  of  ttieiuHelvoa  coiiHtituto  a 
breach  of  the  peace,  hut  it  is  otherwise  if  the  diRturhance 
amount  to  the  obstruction  of  a  piil)lic  otiicer  in  tlie  execution  of 
his  duty  ('(). 

It  is  only  lawful  to  use  such  violence  as  is  reasonably  necessary 
to  restrain  the  offHndin<j  party  from  executing  further  disturl)ance. 
The  proper  plea  is  that  in  tlie  tirst  instance  the  defendant  mollUer 
maiiiiH  iniposnit  (h). 

But  in  placH  of  public  tumult  and  violence  it  is  the  right  and 
duty  of  all  citizens  to  unite  in  putting  it  down,  and  for  this 
piu'pose  to  use  all  necessary  force,  even  to  the  taking  of  life. 
•■  Kvery  one  is  bound  to  aid  in  the  suppression  of  riotous  dis- 
turbances. Tlie  degree  o  force  which  nuiy  be  lawfully  used  in 
their  suppression  depends  upon  the  nature  of  such  riot,  '  jt  the 
force  used  must  always  be  moderated  and  proirortion  to  the 
circumstances  of  the  case  and  of  the  end  to  be  ol)t:ii  jd.  The 
taking  of  life  can  only  be  justified  by  the  necessity  for  protecting 
persons  and  property  against  various  forms  of  violent  crime,  or 
by  the  necessity  of  dispersing  a  riotous  crowd  which  is  dangerous 
unless  dispersed,  or  in  tlie  case  of  persons  whose  conduct  has 
become  felonious  through  disobedience  to  the  provisions  of  tho 
Kiot  Act  and  who  resist  the  attempt  to  di.sperse  or  apprehend 
them  "((•). 

If  the  military  forces  of  the  Crown  are  employed  in  sup- 
pressing a  riot  their  statiin  is  that  of  ordinary  citizens.  The 
fact  that  they  possess  8i)ecial  arms  and  organisation  is  simply 
a  reason  for  not  lightly  employing  them((0.  It  is  sometimes 
supposed  that  it  is  never  lawful  to  lire  at  a  mob  until  the  Riot 
Act  has  been  read,  or,  at  any  rate,  until  a  magistrate's  order 
has  been  given.  This,  iiowever,  is  erroneous.  "  No  officer  is 
justified  by  English  law  in  standing  by  and  allowing  felonious 
outrage   to   be  committed   merely   because  of    a    magistrate's 

((/)  Siiihhiirij  V.  Mirhlrthiniite.  (18l»H)  (,•)  Repoit  on  tlie  Kcatlierstoiie  Kiots, 

ITiimit.  14ri;    Wooiliiiij  \.  Oj-U!j,(\KV.))  \\\).\K  1".  riirliauifiitnry  rafters,  181)3. 

DC.  iSc   P.  1.     As  to  what  amounts  to  The  late  Lonl  ISowiii  wius  the  principal 

iibsiruetiuK  apprelieiisiou,   see  lleij.    v.  author  of  this  Report, 
^'mv/.  (IKlil)  .s  fox,  C.  C.  441.  (,/)  Ihiii.     See  It.  v.  ViiinPtj,  {IKM) 

(//)  Hullen  A:  l.e:ike,  Md  eil.  !>.    797.  .">    C.    Jc    1'.    254  ;    liid/ord  v.  Jiirley, 

As  to   justiticution  fur  huii(lcutlinj.f  see  (1H22)  3  Stark.  7(>. 
lieri.  V.  Tinjlur,  (1S'.»5)  :>'J  J.  1'.  3tt;t. 
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absence.  ...  An  order  from  a  inaRiBtrate  who  iu  present  is 
required  by  military  re^iiliitions  ('/),  and  wisdom  and  discretion 
are  entirely  in  favour  of  such  a  practice.  But  tbe  order  of 
the  magiHtrate  at  law  has  no  legal  effect.  Its  presence  does 
not  justify  the  tiring'  if  the  magistrate  is  wrong,  its  absence 
does  not  excuse  tiie  otheer  in  declining  to  iire  when  the  necessity 
exists  "(/<). 

It  must  frequently  happen  that  in  the  suppression  of  a  riot  the 
innocent  sutler  alon<;  with  the  guilty.  But  if  tbe  force  used  is 
reasonable  and  ])roper  under  the  circumstances,  the  person 
employin;^'  it  is  none  the  less  protected,  though  he  may  cause 
damage  to  one  entirely  guiltless  of  participation  in  the  misconduct 
of  the  mob  (r). 

If  a  felony  or  treason  lias  in  fact  been  committed,  it  is  lawiul   wim 
to  arrest  and  take  before  the  magistrate  any  <   .e  8U8i)ected  on 
reasonable  and  prol>able  grounds  of  being  the  guilty  person  ((/). 
The  question  of  reaHonablenens  is  one  for  the  judge  to  decide  as 
in  an  a  of  malicious  prosecution  ('),  but  the  burden  of  proof 

is  differei  A  defendant  who  justifies  '^n  arrest  has  to  prove 
atlirmatively  that  he  acted  on  good  groui.>.  ^  A  plaintiff  who 
alleges  himself  injured   by  a   legal  process  to  establish  a 

negative,  and  show  that  the  proceedings  against  him  were 
destitute  of  foundation.  It  is  an  a  fortiori  case  that  an  actual 
felon  may  be  arretted,  and  for  this  purpose  it  appears  that  after 
demand  and  refusal  it  is  lawful  to  break  open  the  outer  door  of 
a  dwelling-house  ('/). 

It  is  lawful  to  arrest  in  order  to  prevent  a  deadly  injury  being  To  prevent 
inflicted,  or  a  treason  or  felony  being  commit  jd,  and  in  this  case  trwi«on'or"' 
also  an  outer  door  may  be  broken  for  the  pui .  r'ae  of  effecting  the  felony, 
arrest  {/<).    But  as  this  power  ia  given  rather  for  the  prevention    . 


(a)  Queens  Retnilation.*,  18'.t2,  sec.  8, 
par.  63. 

{h)  Report  on  the  Featherstone  Uiots, 
p.  10. 

((■)  See  Jfurtfli-  V.  Ollvi'i;  Times, 
June  17th,  189:2. 

((f)  2  Inst.  p.  .52,  /«■/•  Lord  Teiiterden, 
lleckwith  V.  Philhy,  (1827)  li  B.  &  C. 
p.  638.  A  con»tiible  can  act  on  reason- 
able suspicion  even  though  no  ( iffence  has 
been  committed.    Ihid.    See  Ch.  XXII. 

c.r. 


((■)  Llxttr  V.  Perrymun,  (1870)  L.  K. 
4  H.  L.  .'>21.  As  to  what  is  reasonable, 
see  Ch.  XIX. 

(/)  Allen  V.  Wright,  (18.38)  8  C.  4:  P. 
522  ;  Ilanton  v.  Waller,  (1901)  1  K.  B. 
390. 

(/;)  Hale,  P.  C,  Vol.  2,  pp.  77  »qq.  ; 
Fost.  C.  C.  .S20. 

(A)  Ilandi-oik  v.  Baiter,  (1800)  2 
U.  &  P.  2tiO  ;  Hawkins,  P.  C,  7th  ed., 
Vol.  3,  p.  183. 
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than  for  the  punishment  of  crime,  it  would  neeni  tliat  unlosH  the 
arreHted  i>erBon  has  actually  broken  the  peace  he  cannot  Ite 
detained  after  the  danf^er  in  over. 

There  is  no  authority  at  common  law  to  arrest  without  warrant 
oil  HUHpicion  of  misdemennour,  although  a  misdemeanour  has  in 
fiict  l)een  committed,  nor  although  the  party  arrested  he  actually 
((uilty  (a).  It  is  indeed  said  in  Hawkins'  I'leas  of  the  Crown 
that  in  certain  canes  an  oiTending  party  may  he  detained  if  caught 
ill  the  act  (/<).  There  appears,  however,  to  he  no  case  in  which 
this  statement  of  the  law  has  been  acted  upon.  It  is  also  said 
that  suspicious  nightwalkers  may  be  arrested  (<■),  hut  this  again 
can  hariMy  be  accepted  as  an  accurate  statement  of  the  law  in  the 
l)re8ent  day.  However,  by  statute  very  extensive  power  is  given 
to  private  individuals  of  arresting  in  case  of  misdemeanour.  By 
the  Vagrant  Act  (»/)  any  per^oh  may  apprehend  an-  p«r8on  found 
ofl'ending  against  the  Act,  and  forthwith  take  him  b  >re  a  justice 
of  the  peace  or  deliver  him  to  a  constable.  By  9  Geo.  IV. 
c.  69,  8.  2,  night  {e)  poachers  found  committing  the  ofiFence  may 
be  arrested  either  immediately  or  on  pursuit  by  owners  and 
occupiers  of  land,  lords  of  manors,  and  their  servants,  and  taken 
before  a  magistrate.  By  1  &  2  Will.  IV.  c.  32,  s.  31,  any  person 
found  trespassing  in  pursuit  of  game  at  any  time  may  be  required 
to  give  bis  name  and  quit  the  land.  If  he  refuses  to  do  either 
he  may  be  arrested  by  persons  occupying  or  possessing  sport- 
ing rights  over  land,  and  their  servants,  and  taken  before  a 
magistrate. 

By  the  Lighting  and  Watching  Act  (./*)  persons  who  wilfully 
damage  lamps  and  other  property  may  be  apprehended  by 
persons  witnessing  the  offence  and  handed  over  to  a  constable. 

By  the  General  Highway  Act  {g)  offenders  against  the  Act 
whose  names  are  unknown  may  be  apprehended  by  or 
under  the  authority  of  surveyors  of  highways  or  by  persons 
witnessing  the  offence  and  taken  before  a  magistrate.    Offenders 


(a)  Prr    Tindal,    C.J.,    Mathiwn    v.       Iledger.  (IHIO)  3  Taunt.  U. 


liiddHlph,  (1841)  3  M.  k  G.  p.  39.-.. 
Sec  Fox  V.  GauHt,  (1832)  3  B.  i  Ad. 
798  ;  East,  P.  C,  Vol.  1,  p.  J)03. 

(h)  Vol.  2,  p.  120. 

(r)  J  hid. ;     and     sec     Ltiwrenrft     v. 


(rf)  5  Geo.  IV.  c.  83,  8.  6. 
(c)  The  time  is  dcfineil  by  s.  12. 
(/)  3  A:  4  Will.  IV.  c.  90,  s,  5.5. 
[;/)  5  k  >;  Will.  IV.  c.  .-11.  S8.  7»,  7<>. 
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»},'8in«t  B.  7H    may  be  approlajidc*!   by  tho8e  witncHtiinK  the 
ofTence. 

By  the  Poor  Law  Aineiulment  Act  (n)  luasterH  o!  workliouseH 
iiixl  jwiHons  acting  on  their  iiutljority  may  ai)i)rtjheiul  i)erHOiin 
l»rinRing  into  a  workhouHo  witliout  authority  spirituouH  or  fer- 
mented liiinorM,  and  take  tliem  before  a  maKintrate. 

liy  2  i  3  Vict.  c.  47,  h.  tW  (one  of  tlio  Motropohtan  I'oliitt 
ActH),  "  any  jwrson  found  committing  any  offence  i)nniHluil)le 
•  ither  upon  indictment  or  an  a  miwdemeanour  ui>on  summary 
conviction  "  under  the  Act  .  .  .  "may  be  api)rehended  by  tlie 
owner  of  tlie  property  on  or  ir.  reajject  to  which  the  offence  shall 
l»e  connnitted.  or  by  liia  servant  or  any  person  authorised  hy  him, 
and  may  Ite  detained  until  he  can  be  delivered  into  the  custody  of 
u  constal>le  to  !>«  dealt  with  according  to  law."  There  is  a 
corresponding  provision  in  the  Towns  Police  Clauses  Act  (/<). 

]3y  the  Canal  Act  (c)  jiersons  found  committing  any  offence 
punishable  under  the  Act  by  summary  conviction  may  be  appre- 
hended by  the  owners  of  property  with  re8|)ect  to  which  such 
offonce  shall  l)e  committed,  or  by  their  servants  or  agents,  and 
handed  over  to  a  constable.  If  property  is  offered  to  any  person 
anl  he  reasonably  suspects  that  any  such  offence  under  the  Act 
has  been  committed  with  respect  to  it,  or  that  it  has  been  stolen 
■  .•  unlawfully  obtained,  he  may  apprehend  the  party  offering  the 
property  and  hand  him  over  to  a  constable. 

By  14  &  15  Vict.  c.  19,  s.  11,  any  person  may  arrest  "  any 
person  wUo  shall  be  found  committing  "  any  indictable  offence  at 
night  (d),  and  may  "  convey  him  or  deliver  him  to  some  constable 
or  other  peace  officer."  Any  person  "  found  committing  "  any 
offence  punishable  by  virtue  of  the  Larceny  Act  (e),  with  the 
exception  of  the  offence  of  angling  in  the  daytime,  "may  lie 
immediately  apprehended  without  a  warrant  by  any  jjerson  and 
forthwith  taken  .  .  .  bef  e  some  neighbouring  justice  of  the 
IHjace,"  "  and  any  person  to  whom  any  property  shall  be  offered 
to  be  sold,  pawned,  or  delivered,  if  he  shall  have  reasonable  cause 
to  suspect  that  any  such  offence  had  been  committed  on  or  with 

{")  4  ic  5  Will.  IV.  c.  7r>,  9.  92.  see  s.  13. 

(I>)  10  A:  11  Vict.  c.  8!>,  s.  i:,.  (,•)  24  A:  1'5  Vict.  c.  '.«!,  s.  lo;!.     See. 

((•)  3  A:  4  Viet.  c.  50,  ss.  1 1 ,  12.  too.  :W  A:  3'J  Viet.  c.  2.".,  s.  1 2.  as  to  naval 

('0  •^•''•1  between  'J  p.m.  uinl  (i  a.m.,  storcs,  \:o. 
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respect  to  such  property,"  is  authorised  and  required  to  appre- 
hend the  party  offering  the  property,  and  to  take  him  and  h 
before  a  justice.  Similar  powers  are  given  against  any  person 
"  found  committing  "  an  offence  punishable  under  the  Malicious 
Injuries  to  Property  Act  to  "  the  owner  of  the  property  injured 
or  his  servant  or  any  person  authorised  by  him  "  (a). 

Any  person  may  apprehend  any  person  "  found  committing  any 
indictable  offence  against  the  Coinage  Act  and  hand  him  over  to 
an  officer  of  the  i>eace  "  (!>). 

By  the  Pedlars  Act  (<•)  any  person  on  whose  ground  a  pedlar 
is,  or  to  whom  he  offers  goods,  may  demand  inspection  of  his 
certificate,  and  on  refusal  may  arrest  and  take  him  before  a 
magistrate. 

By  the  Prevention  of  Crimes  Act(</),  owners  and  occupiers  of 
property  and  their  tenants  may  arrest  and  hand  over  to  a 
constable  persons  twice  previously  convicted  whom  they  find 
on  their  property  and  who  give  an  unsatisfactory  account  of 
themselves. 

By  the  Pawnbrokers  Act  (e)  a  pawnbroker  reasonably  suspect- 
ing (./■)  that  an  article  offered  in  pawn  to  him  has  been  stolen  or 
otherwise  illegally  and  clandestinely  obtained,  may  seize  and 
detain  and  deliver  as  soon  as  may  be  to  a  constable  the  article 
itself  and  the  person  offering  it  or  either  of  them. 

Under  the  Army  Act  {g)  "  upon  reasonable  suspicion  that  a 
person  is  a  deserter"  he  may  be  apprehended  by  any  constable, 
and  in  the  absence  of  a  constable  by  any  person  and  taken 
forthwith  before  a  magistrate. 

By  the  Explosives  Act  (h)  persons  found  committing  offences 
against  the  Act  under  circumstances  of  danger  may  be  arrested 
by  the  occupiers  of  endangered  property,  local  authorities,  and 
the  servants  of  railway  and  canal  companies. 

By  the  Prevention  of  Cruelty  to  Children  Act,  1904  ('),  any 
coi.stable  may  take  into  custody,  without  warrant,  any  person  who 
within  view  of  such  constable  commits  an  offence  against  tlie  Act. 


(«)  24  4:2.".  Vict.c.  '.»',  8.  C.l. 
{!>•)  21  \.'2:>  Vict.  c.  ;i'.t,  K.  31. 
((•)  :U  i:t5  Vict.  f.  W.  ».  IH. 
((/)  M  ii.■^r^  Vid.c.  112,  s.  7. 
(t)  M".  A:  'M;  Vict.  c.  9;t.  s.  ;)4. 


(/)  See  Ifowurd  v.  Clnrke,  (1888)  2»> 
Q.  H.  D.  ."..-.8. 

(./)  44  &  45  Vict.  c.  58,  s.  i:.4. 
(/()  38  ic  H»  Vict.  c.  17.  s.  7H 
(0  4  Ell.  Vll.  c.  1.5,  8.  t. 
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It  will  be  observed  that  in  nearly  all  these  statutes  it  is  a  Foumi 
condition  of  the  power  to  apprehend  that  the  person  apprehended  '^o"^"»'""»e. 
should  have  been  "  found  committinf;  "  some  offence  or  "  found 
offending."     He  must  be  detected  in  the  physical  perpetration  of 
the  crime  (a).    Thus  when  the  fiist  of  the  offence  is  the  state  of 
the  man's  mind,  or  where  the  offence  is  one  of  omission,  there  is 
no  power  of  summary  arrest.    A  man  cannot,  for  example,  well 
be  found  committing  the  offence  of  embezzlement  or  of  neglecting 
to  maintain  his  family  (/>).     The  person  who  discovers  the  act 
must  be  aware  of  its  criminality  at  the  time.     If  A.  sees  B. 
taking  away  proi^erty  and  from  what  he  afterwards  hears  from  C. 
discovers   that   B.  was  guilty  of   larceny,  A.  does  not  find  B. 
committing  the  larceny  (<•).     A  man  cannot  be  found  committing 
an  offence  which  he  is  merely  attempting  to  commit  ((/).   He  must 
be  detected  at  its  completion  or  during  its  continuance.     A  thief 
who  is  found  in  possession  of  stolen  property  during  the  con- 
tinuance of  the  asportation,  however  long,  is  found  committing 
the  theft  (c).     The  offender  must  be  either  apprehended  in  the 
very  act  or  at  any  rate  must  be  immediately  pursued.     "  Suppose 
a  party  seen  in  the  act  of  committing  a  crime  were  to  run  away 
and  immediate  and  fresh  pursuit  to  be  made,  I  think  that  would 
be  sufficient "  (./").   It  will  be  observed  that  in  some  of  the  statutes 
authority  is  given  "  immediately  "  to  apprehend,  while  in  others 
the  word  "  immediately  "  does  not  occur.     There  seems,  however, 
to  be  no  practical  difference  between  the  two  classes  of  enact- 
ments.    In  both  the  intention  is  to  enable  parties  who  discover  a 
criminal  at  work  to  act  then  and  there.     What  is  an  immediate 
apprehension  is  a  question  of  fact  for  the  jury  (/;).     If  the  pursuit 
be  sufficiently  fresh  it  does  not  appear  to  be  material  that  the 
offender  is  not  actually  apprehended  by  the  person  who  found 


(«")  It  U  insufficient  to  jiislify  arrest 
for  the  offence  to  litive  been  oommitted 
verv  recently  {(Iritfith  v.  Taylor, (lA'd) 
2  C.  P.  D.  194). 

(A)  Fifld  V.  .VM«/r<./r.(1867)  Ifi  L.  T. 
N.  H.  5Hrt  ;  Hiirlry  v.  Utxjer*,  tl«60)  2 
E.  &  E.  (i74. 

((•)  See  Doiminij  v.  ^li/v/,  (1«67) 
L.  B.2C.  P.  461. 

(rf)  Leete  v.   Hart,  (1868)    L.    H.  3 


I'.  P.  822. 

(e)  (IrijKth  V.  7,1 ///«(•,  (lS7i!)  2 
C.  P.  U.   P.M. 

(/)  Pfr  Tiniliil,  CI..  I [ii miii ij  v. 
Hoiittlu-r.  (1880)  1  Moo.  A:  U.  [).  l'.» ; 
nee  llfJ-  V.  Ifumirtli,  (.1828)  1  Moo 
C.  V.  2t)7  ;  l\>wniiig  v.  Ciii>fl,  (1867) 
L.  It.  2  (\  P.  461  ;  (h-ifiith  v.  Titnlor, 
(1876)  2  C.  P.  D.  194. 

(.;/)  Or{tfith  V,  TaijUir,  mijira. 
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TRESPASS    TO    THE    PERSON. 

him  offending  (a).  In  certain  cases  of  offences  against  property 
the  owner  and  his  agents  are  allowed  to  arrest.  The  word 
"owner,"  it  is  apprehended,  would  include  generally  a  possessor. 

By  23  &  24  Vict.  c.  32,  s.  2,  riotous  and  indecent  behaviour  in  ' 
any  church  or  registered  place  of  worship  and  interruption  of  an 
officiating  minister  are  offences  punishable  on  summary  con- 
viction. By  8.  3  of  the  same  Act  offenders  may  be  immediately 
apprehended  by  a  churchwarden  of  the  place  and  taken  before  a 
magistrate  (/-).  It  appears,  however,  that  in  the  absence  of 
mdecorous  conduct  a  request  to  leave  is  a  necessary  preliminary 
to  ejectment  (c). 

By  57  &  58  Vict.  c.  60,  s.  28  the  master  or  other  officer  of 
any  duly  surveyed  passenger  steamer,  and  any  person  called  by 
him  to  his  assistance,  may  apprehend  and  take  before  a  magistrate 
any  person  of  unknown  name  and  address  who  is  guilty  of  evading 
payment  of  fares,  injuring  the  vessel,  molesting  the  passengers 
or  crew,  or  of  certain  other  kinds  of  disorderly  conduct  defined 
by  the  Act. 

By  8  &  9  Vict.  c.  20,  ss.  103  (d),  104,  154,  and  52  &  53  Vict, 
c.  57,  s.  5,  power  is  given  to  the  officers  and  servants  of  railway 
companies  to  arrest  persons  whose  names  and  addresses  are 
unknown,  or  who  refuse  to  give  their  names  and  addresses,  and 
who  have  committed  certain  specified  offences,  such  as  refusing 
to  pay  their  fares,  deliver  up  tickets,  etc. 

By  the  Tramways  Act  (e)  servants  of  tramway  companies  may 
arrest  and  take  before  a  magistrate  passengers  committing  or 
attempting  to  commit  frauds,  if  their  names  and  addresses  are 
unknown  (J). 

Whenever  power  of  summary  arrest  on  a  criminal  charge  is 
given  it  is  for  the  purpose  of  immediate  investigation  before  a 
magistrate,  and  no  arrest  can  be  justified  which  is  not  for  this 
purpose  ig).    It  is  a  bad  plea  to  say  that  a  felony  had  been 


(rt)  See /)(>«•«;«</>•.  f'ii/)(!.xiij)i-a,i).207. 

00  As  to  what  constitutes  the  offence, 
«ee  ApiMt  V.  Sf.  J>niiV»  Itmn  ami 
.  Iwirfn;  (1!M)-,)  2  K.  H.  249  ;  Wdliami, 
V.  Olrmitei;  (1S21)  2  B.  4:  C.  (;!»9;  a,j)e 
V.  Jinrhei;  (1872)  L.  R.  7  C.  P.  39H. 

('•)  liiillanl  V.  Jlond,  (1837)  1  Jur.  7. 

(iT)  Tlie  first  part  of  this  section  is 


repealed  by  the  Statute  Law  Revision 
Act  of  1892. 

(e)  33  &  34  Vict.  c.  78,  s.  fla. 

(/)  In  this  connection  sec  Wilwn  v. 
Fearnlry,  (1905)  (;9  J.  I'.  165. 

(S)  For  statutory  rule  in  cases  of 
arrest  without  warrant  see  s.  38, 
•Summary  Jurisdiction  Act,  1879. 
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committed,  that  there  was  reasonable  and  probable  cause  for 
suspecting  the  plaintiff  and  that  he  was  arrested  and  taken  to  a 
certain  spot  for  identification  (a).  It  is  not  lawful  to  detain  a  man 
in  custody  without  warrant  while  evidence  against  him  is  being 
collected,  since  it  is  for  the  magistrate  to  grant  a  remand  if  the 
case  is  not  ripe  for  hearing  {h).  The  statutes  authorising  arrests 
without  warrant  generally  provide  that  the  arrested  party  shall  he 
taken  immediately  or  forthwith  before  a  justice  of  the  peace,  but 
these  provisions  are  only  declaratory  of  the  common  law  (c) .  So 
jealous  is  the  law  on  this  point  that  if  the  prisoner  be  conducted 
by  a  circuitous  instead  of  the  ordinary  direct  road  he  may  recover 
for  a  false  imprisonment  (d).  No  greater  restraint  may  be  placed 
on  a  prisoner  than  is  necessary  for  his  safe  detention.  If  there 
be  reasonable  apprehension  of  a  rescue  or  escape  he  may  be 
handcuffed,  but  not  otherwise  (c). 

8.  ^  person  who  has  escaped  from  lawful  custody  is  still  Escape  from 
cons,  ored  theoretically  a  prisoner,  and  his  recapture  is  but  a 
continuance  of  his  former  imprisonment  (J'),  It  may  therefore 
be  effected  without  the  restrictions  as  to  time  or  place  which 
may  have  been  attached  to  the  original  execution  of  the  process 
against  him.  Thus  a  sheriff  may  not  enforce  a  civil  writ  on  a 
Sunday,  but  he  may  on  that  date  retdke  a  person  who,  being  in 
custody  by  virtue  of  such  a  writ,  has  escaped  (//).  So  a  perpon 
privileged  from  arrest  is  not  privileged  from  recapture  (/()•  So 
in  effecting  a  recapture,  at  any  rate  upon  a  fresh  pursuit,  it  is 
lawful  t^  break  oper  the  outer  ".oor  of  a  dwelling-house  (t). 
And,  on  this  principle,  it  was  h  J  that  where  a  party  had  been 
formally  arrested  by  touching  nim  through  a  broken  window, 
it  was  lawful  thereupon  to  break  into  the  house  in  order  to 


/ 


custody. 


(,/)  Hull  V.  liuuNi,  (1834)  3  N.  &  M. 
31(i. 

(ft)  Wright  V.  Court.  (1825)  4  B.  &  C. 
•">!»6. 

(r)  A  person  arrcstc  I  under  the  Game 
Act,  1  &  2  Will.  IV.  c.  32,  s.  31,  roust 
be  discharged  unless  brought  before  a 
justice  in  twelve  hours.  For  rule  in 
extradition  ca8e»  s  ?  33  4:  34  Vict.  c.  52, 
s.  8,  ami  Ilfj.  V.  Weil,  (1882)  9  Q.  B.  D. 
701. 

(«/)  MorriM  V.  Il"»>,  (18r.O)  2  K.  4:  F. 


51;  O'Brien  v.  Brabiier,  (1885)  49 
J.  P.  227. 

(0  neg.  V.  '/aglor,  (189.->)  J.  P.  393  ; 
and  Wrigtit  v.  Court,  nupru. 

(/)  Alton.,  (1704)  fi  Mo<l.  231. 

(i?)  Ibid. 

(/()  A>  parte  Lyne,  (1822)  3  Stark. 
132. 

(0  Fo8t.  C.  C.  320;  East,  P.  C. 
Vol.  1,  p.  324  ;  Genner  v.  jV/«irA«.  (1704) 
6  Mod.  173. 


210 


Assisiing 
officers  of 
the  law. 


Statutory 
protection. 


TRESPASS    TO    THE    PERSON. 

effect  his  actual  apprehension  («).  A  principal  is  always  con- 
sulered  to  be  in  the  custody  of  his  bail,  and  the  bail  may 
discharge  himself  at  any  time  by  making  the  custody  actual 
and  handing  over  his  prisoner  to  the  custody  of  the  law  In 
80  doing  he  has  the  same  licence  of  procedure  as  in  any  other 
recapture  (b).  ^ 

4.  If  a  private  individual  acts  as  the  mere  servant  or  assistant 
of  a  constable  or  other  oflBcer  engaged  in  effecting  an  arrest  or 
carrying  out  any  other  process  of  the  law.  and  the  circumstances 
are  such  as  to  justify  the  conduct  of  the  officer,  the  person 
assisting  will  also  be  justified,  although  he  would  not  have 
been  entitled  to  act  by  himself,  for  it  cannot  be  unlawful  to 
take  part  in    •>    lawful  act.     And  it  may  sometimes  happen 
that  a  man  m.v   be  justified   in  actually  directing  an  arrest 
«h.ch   It   woulu   have    been   unlawful   for   him    to   effect  per- 
J^>nally.     If  A.  suspect  B.  of  felony,  no  felony  having  in  fact 
een  committed,  and  thereupon  make  a  charge  against  him  to 
<-.,  a  constable,  who  in   consequence  arrests,   C.   is  justified 
because  he  had  a  right  to  act  on  A.'s  information,  but  A.  is 
not  (0).      But   if  C.  reasonably  suspect    B.    apart    from    any 
information  supplied  by  A.,  then  he  can  make  the  arrest  on 
his  own  authority;  and  if  under  such  circumstances  A.  give  B 
m  charge  to  C,  he  does  not  become  thereby  the  originator  of  the 
arrest.     He  simply  calls  upon  C.  to  do  what  C.  would  apart  from 
any  such  invitation  be  authorised  and  bound  to  do,  and  if  liable 
at  all  .s  only  liable  to  the  same  extent  as  C.     So  if  a  constable 
have  a  right  to  arrest  for  a  breach  of  the  peace,  a  bystander 
who  calls  upon  him  to  do  so  is  not  liable,  although  the  cir- 
cumstances  might  not  have  justified  the  bystander  had  he  made 
the  arrest  himself  (d). 

The  protection  (e)  given  by  24  Geo.  II.  c.  44  s  6  to 
constables  and  other  officers  executing  invalid  warrants  of 
magistrates,  and  by  51  &  52  Vict.  c.  43.  s.  54,  to  county  court 
officers  executing  invalid  process  of  the  county  court,  includes 

(a)  SuHdoH  V.  Jerrlx,  (1858)  E.  B   ,v 
E.  'JSr,  and  H2. 

(A)  A  mm.,  (1704)   6  Mod.  231  ;    A> 
Jfarte  Li/He,  xiipra,  p.  209. 

(<•)  J/edfjex    V.    Oiajtimin,    (1825)    2 


Bing.  r>23. 

5  E.  &  B.  188.  J'   ^°     ) 

(f)  Sue  Ch.  XXII. 
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private  individuals  acting  by  the  ordt>r  and  in  the  aid  of  such 
officers.  The  language  would  appear  to  point  rather  to  the 
case  of  persons  who  act  in  a  subordinate  capacity  as  mere 
assistants  and  who  do  not  take  upon  themselves  to  direct  the 
proceedings  (a). 

5.  A  private  person  may  without  an  express  warrant  confine  i-unatk-s. 
a  person  disordered  in  his  mind  who  seems  disposed  to  do 
mischief  to  himself  or  any  other  person  {!>).  There  in  no 
power  at  common  law  to  apprehend  or  detain  a  lunatic  simply 
because  he  is  a  lunatic.  It  has  been  already  pointed  out  that 
it  is  always  lawful  to  use  such  force  as  to  prevent  a  deadly 
act  of  violence  being  done,  and  it  seems  to  be  simply  an 
exemplification  of  this  principle  that  a  person,  whose  state  of 
mind  is  such  from  frenzy  and  delirium  as  to  render  him  a 
standing  danger  to  others  and  himself,  may  be  subjected  to 
sucli  restraint  as  is  necessary  to  prevent  tliat  danger  (<■). 

The  permanent  care  and  control  of  lunatics  is  regulated  by  DctcuUon 
the  Lunacy  Act,  1890  (d).  Their  deiention  (e)  must  as  a  rule  ""''"''■ 
take  place  under  a  detention  order  made  by  the  judicial 
authority  defined  by  the  Act  (/).  But  in  cases  of  urgency 
the  lunatic  can  be  detained  for  a  short  time  under  an  urgency 
order  signed  by  a  private  individual  and  accompanied  by  a 
medical  certificate  (v).  A  judicial  reception  order  must  be  made 
upon  petition  (li),  but  pauper  lunatics,  wandering  lunatics,  and 


(rt)  Cp.  I'uinfer  v.  Lirpr/nml  dux  Co.. 
(18:H(!)  :<  A.  A:  K.  433.  In  ynthaii  v. 
Coheii.  (1H12)  3  Ciini|i.  Sr.T,  the  (iefeii- 
(laiit  had  causi'<l  a  warrant  to  issue 
against  the  plaiiititf.  directed  to  three 
constables,  had  gone  with  them  and 
pointed  out  the  plaintiff  as  the  person 
to  be  arreste<l.  Lord  Ellen  borough  held 
that  he  was  within  the  protection  of 
•21  .lac.  I.  c.  IB,  s.  5.  which  speaks  of 
certain  otticers  and  those  who  act  "in 
their  pid  and  assistance  or  by  their 
commandment,"  the  wonis  being  <lis- 
junctive.  la  the  statutes  referred  to 
in  the  text,  the  act  for  which  protection 
is  claimed  must  have  been  by  the  order 
and  also  in  aid  of  the  officer. 

(h)  Hac.  Ab.  Trespass,  D.  3. 

(j  )  Pii'   I.oKl    Muu.Nlieid,    li lookuliii w 


V.  nophiiii.  (1772)  Lofft,  p.  24:t  ;  see  III' 
(iirfHinitiil,  {Ih:,:>)  24  I,.  ,1.  Q.  U.  14S. 
In  F/rfrfirr  wFhtrlifi:  (Ig.V.O  1  E.  4:  K. 
420,  the  Court  used  geneml  lanr;ua!.'e 
which  iniKlit  seem  to  convey  the  notion 
that  the  mere  fact  of  lunacy  justified 
the  confinement  of  the  wiflferer.  The 
judges  did  not,  it  is  conceive<l,  mean 
this.  Tlie  distinction  between  harm- 
less and  dangerous  lunatics  was  not 
material  for  them  to  consider. 

((/)  .53  i:  ."4  Vict.  c.  .">,  .-is  amended  by 
the  Lunacy  Act,  18'.' '  (.")4  &  r>.")Vict.c.6."i). 

(e)  As  to  the  removal  to  the  place  of 
detention,  see  s.  35. 

(/)  ss.  i),  10. 

Cv)  s.  II. 

(/()  8.  4  ■  as  to  procedure  thereon, 
see  ss.  i) —  8. 
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liumtics  not  properly  cared  for.  may  be  confined  under  orders 
made  in  a  summary  way  (a).  The  requirements  of  the  Act 
mus  be  stnctly  complied  with,  and  failure  in  any  particular 
entit.es  the  person  detained  to  be  discharged  upon  hahea. 
yur^  provided  this  can  he  done  without  danger  to  himself 
0  others  ih).  Thus  a  medical  certificate  which  is  not  in  sub- 
8  antial  accordance  with  the  form  provided  in  the  Act  is 
altogether  invalid  (<•). 

An  urgency  order  remains  in  force  only  for  seven  days  (,/). 
A  judicial  order  is  in  force  for  a  year,  and  may  thereafter  be 
from    ,me  to  time  continued  in  the  manner  provided  by  the 
Act  (e.    A  patient  may  at  any  time  be  discharged  on  a  writ 
of  hah,„s  corpus  if  the  Court  is  satisfied  that  he  is  not  a  fit 
person   to   be   detained  (./ ).   or    by  the  order  of  the  Lunacy 
Commissioners  (.,).   or   of   the  visitors  of  an  asylum,  whether 
private  or  public  {h).     The  persons  on  whose  petition  a  recep- 
tion  order  is  made,  or  the  authority  liable  for  the  maintenance 
of  a  pauper  lunatic,  may  direct  his  discharge  {i).     It  is  further 
the  duty  of  the  custodian  of  a  patient  upon  the  patient's  recovery 
to  give  due  notice   to  the  persons  responsible,  and  thereupon 
to  discharge  the  patient  at  the  end  of  seven  days  if  he  is  not 
removed  in  the  interval  (A). 

It  may  be  convenient  to  mention  that  the  execution  by  a 
lunatic,  so  found  by  inquisition,  of  any  deed  or  instrument 
disposing  of  his  property,  even  if  the  deed  be  executed  in  a  lucid 
interval,  is  altogether  invalid  so  long  as  the  inquisition  is  not 
superseded  (/). 

If  a  person  lawfully  in  custody  under  a  reception  order  escapes. 


(«)  ss.  \i—-2\.    As  to  lunatics  found 
BO  by  inquisition,  sec  s.  12. 

C*)  See    He    GiwuwihxI,    (18.")".)    24 
I..  J.  Q.  1$.  148. 

('•)  See  He  Greemiwd,  tupra ;  Zrnve 
V.  Fo^,  (188.V7)  12  App.  Cas.  20«. 

t'O  s.  11  (t!). 

(«■)  8.  .38. 

(/)  See  /»-,■  Parke.  B.,  X„rrh  v.  **•</, 
(184!»)  a  Ex.  p.  7tf2. 

C^)  s.  75. 

(/()  88.  77,  78.  But  an  order  for  a 
patient's  discharge  does  not  act  as  an 
automatic  discharge  of  an  order  of  Court 


appointing  a  receiver  and  manager  of 
the  patient's  property  (B.  A.  ,V.,  /«  rr, 
(1898)  2  Vh.  392). 

(0  8s.  72,  "3.  But  in  spite  of  sucli 
order  there  is  power  to  detain  the  patient 
if  dangerous  (s.  74).  As  to  what  amounts 
to  an  order  of  discharge,  see  Zouv  v 
FojT,  (188.5-7)  12  App.  Cas.  206. 

(*)  g.  83. 

(0  M'aUer.  In  /v,  (i<)0.5)  1  Ch.  160, 
C.  A. ;  as  to  the  execution  of  a  power  of 
attorney  by  a  lunatic  in  a  <ucid  interval, 
see  Daily  'lelegrujih  yiwspaper  Co.  v. 
M'L>ivgh!h,,  (11104)  A.  C.  776. 
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the  custodian  may  cause  him  to  be  recaptured  at  any  time  within 
fourteen  days  from  the  time  of  the  escape,  without  any  fresh  order 
or  certificate  (a). 

It  is   unlawful  to  use  mechanical  means  of  bodily  restraint  Mennsof 
against  a  patient  "  unless  the  restraint  is  necessary  for  purposes  '"'*™'''*- 
of  surgical  or  medical  treatment,  or  to  prevent  the  lunatic  from 
injuring  himself  or  others  "  (b). 

A  reception  order  good  on  the  face  of  it  is  a  sufficient  authority   Kffcct  of 
for  the  reception  and  detention  of  a  lunatic  at  the  place  named  in  n^,\cT^°" 
the  order,   and  "the  order  may  be  acted  on  without  further 
evidence  of  the  signature  or  of  the  jurisdiction  of  the  person 
making  the  order"  (c).     It  is  further  provided  that  any  person  stiitutory 
presenting  a  petition,  any  person  signing  or  carrying  out  or  doing  i""*^^*'''"- 
any  act  with  a  view  to  sign  or  carry  out  what  is  or  purports  to 
be  a  reception  order  or  certificate,  and  finally  any  person  doing 
anything  in  pursuance  of  the  Act,  shall  not  be  liable  to  any  civil 
proceedings,  whether  on  the  ground  of  want  of  jurisdiction  or  on 
any  other  ground,  if  he  has  acted  in  good  faith  and  with  reasonable 
care  (d). 

There  are  several  classes  of  persons  with  regard  to  whose 
conduct  in  the  detention  and  restraint  of  alleged  lunatics  questions 
may  arise,  namely,  persons  making  urgency  orders,  persons  pre- 
senting petitions  for  reception  orders,  judicial  authorities  making 
reception  orders,  medical  men  signing  certificates,  and  the  persons 
actually  in  charge  of  the  lunatics  under  reception  orders  and 
their  subordinates. 

A  person   who    signs  an    urgency    order   is   liable    for  the  parties  Bi,<rn. 
consequent  imprisonment  if,  in  fact,  it  is  wrongful,  either  by  1,"^  "'"?«"<'}• 
reason  of  any  irregularity  of  procedure,  or  because  the  state  of 
mind  of  the  person  against  whom  the  order  is  made  is  not  such 
as  to  justify  his  detention  {e).    But  this  liability  is  limited  by  the 
provisions  of  s.  330. 


(")  s.  8.5. 

(A)  s.  40. 

(r)  a.  3").  In  the  corresponding  sec- 
tion of  the  repealed  Act  (8  &  9  Vict. 
c.  lOO,  s.  15),  tliere  are  words  enabling 
the  order  to  be  pleaded  in  answer  to 
any  action. 


(d)  s.  330.  It  is  apprehended  that 
the  issue  of  good  faith  and  reasonable 
care  is  on  the  plaintiff.  See  Loioe  v. 
Foj;  (1885-7)  12  App.  Cas.  206. 

(e)  See  Fletcher  v.  Fletcher,  (1839) 
1  E.  &  E.  420. 
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A  person  who  procures  a  reception  order  from  a  judic 
authority  is  liable,  it  is  apprehended,  only  to  an  action  in  t 
nature  of  an  action  of  malicious  prosecution,  that  is  to  say  if 
has  acted  maliciously  and  without  reasonable  and  probable  caut 
He  has  therefore  a  better  protection  by  the  common  law  than  th 
which  iH  given  him  by  s.  330,  which  does  not  excuse  a  party  wl 
has  acted  in  bad  faith  or  unreasonably. 

A  judicial  authority  is  only  liable  where  there  is  absence 
lurisdiction  (a),  and  then  subject  to  the  provisions  of  s.  330. 

A  medical  man  signing  a  certificate  is  in  no  case  liable  to  a 
action  of  false  imprisonment,  because  the  confinement  of  tl 
supposed  lunatic  is  not  directly  his  act.  He  is  only  answerabl. 
if  at  all,  when  he  commits  a  breach  of  duty  in  giving  a  certificat 
without  reasonable  grounds,  or  in  bad  faith  (h). 

With  regard  to  the  persons  having  custody  of  lunatics  unde 
reception  orders  valid  on  the  face  of  them,  there  «eems  som, 
doubt  whether  such  orders  are  an  absolute  protection  (as  the 
apparently  were  under  8  &  9  Vict.  c.  100,  s.  99).  or  whether,  i] 
spite  of  such  orders,  they  do  not  act  unlawfully  in  receiving  anc 
detaining  persons  whom  they  know  to  be  entitled  to  their  lil^rty  (o) 
If  the  latter  view  is  taken  there  would  seem  to  be  no  diflferenct 
between  the  protection  afforded  by  an  order  good  on  the  face  ol 
It.  and  that  afforded  by  an  order  bad  on  tlie  face  of  it,  except  thai 
the  apparent  defects  of  an  order  may  supply  cogent  evidence  ol 
negligence  or  bad  faith  (d). 

The  use  of  force  towards  a  lunatic  in  a  manner  unnecessary 
or  forbidden  by  the  statute  of  course  constitutes  an  assault.  It 
is  equally  clear  that  a  detention  after  the  reception  order  has  run 
out  or  otherwise  been  invalidated  is  a  false  imprisonment  (e), 
subject  to  the  provisions  of  s.  330.  No  doubt  also  an  action 
would  lie  If  any  custodian  of  a  lunatic  neglected  to  give  notice 


(«)  See  Ch.  XXII. 

(*)  See  J/„n  V.  SeiHjile,  0862')  3 
F.  4:  F.  H37.  ■''''■        J 

('•)  The  manager  of  a  hospital  or 
licensed  house  is  not  bound  by  any 
public  duty  to  receive  any  particular 
lunatic.  S.  27  (4)  expressly  so  provides 
^Mth  resiM^ct  to  lunat  ts  sent  under 
^-ummaiy  reception  oitl-  s  and  onlers  of 


Commissioners,  and  <i  forflon  must  it 
be  so  in  the  case  of  other  lunatics. 

(d)  As  to  the  statutory  notices  of 
reception  rcjuired  to  be  given  by  the 
keepers  of  private  institutions  licensed 
under  the  Lunacy  Acts,  see  54  &  5.-, 
^'ict.  c.  (ir>,  s.  20. 

W  And  is  also  nm<!o  a  statutory  mis- 
tiemeanour  by  s.  222. 


'»^"   ?^'Tn>T-'*^ir 
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of  the  recovery  of  a  patient  and  to  liberate  him  as  provided  by 
8.83. 

A  reception  order  may  be  for  tlie  detention  of  a  patient  in  an 
institution  for  hinatics,  or  as  a  single  patient.  An  institution  for 
lunatics,  other  than  an  asylum  or  hospital,  means  a  licensed 
institution  (a),  and  the  order  must  state  wl'ether  the  lunatic  is  to 
be  detained  in  an  asylum,  hospital,  house,  or  as  a  single  patient  (l>). 
It  is  apprehended  that  an  order  directing  a  lunatic's  detention  as  a 
single  patient  would  be  no  justification  for  any  person  detaining; 
him  in  a  place  where  other  lunatics  were  kept.  If  the  licence  of 
the  keeper  of  a  lunatic  asylum  is  revoked  or  expires,  it  would  seem 
to  follow  that  his  whole  authority  is  thereupon  gone  (<•).  Nor 
will  bondjide  belief,  by  the  owner  of  a  sanatorium,  that  persons 
under  medical  treatment  therein  are  not  insane  justify  their 
reception  and  detention,  or  avoid  penalties,  if  such  patients  are 
found  upon  inquisition  to  be,  in  fact,  lunatics  (</). 

A  father  ((jr,  with  certain  qualifications,  a  mother  in  the  case 
of  an  illegitimate  cliild  (e) ),  has  a  right  to  the  custody  and  control 
of  the  persons  of  his  children  up  to  the  age  of  twenty-one  years  (/). 
This  right  does  not  vary  in  kind  according  to  the  age  of  the  child, 
though  no  doubt  an  exercise  of  authority  which  might  be  just  and 
lawful  towards  a  child  of  tender  years  might  be  outrageous  towards 
one  approaching  full  age  (<;).  He  is  entitled  to  prevent  the  child 
from  leaving  his  roof  against  his  will.  And  it  makes  no  difference 
in  this  respect  that  the  child  is  above  the  age  (h)  at  which  the 
Courts  of  Common  Law  refused  to  grant  a  habeas  corpus  to 
restore  a  child  to  its  father's  custody  (i).     Thus  it  has  been 
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I 'luce  fif 
ieo(j|)tioii. 


I'arentftl 
imthority. 


(«)  s.  341. 

(A)  Schedule  2,  form  3, 

(<■')  S.  222  makes  it  a  misdemeanour 
on  the  part  of  the  keeper  of  a  house  if 
two  months  after  tlie  expiration  or 
revocation  of  a  licence  there  are  two  or 
more  lunatics  in  the  house. 

(rf)  Beg.  V.  niahoj),  (1880)  u  Q.  B.  D. 
251>. 

(p)  Reg.  V.  liariiardo,  (1891)  1  Q,  B. 
194,  C.  A. 

(/)  Black.  Com.  Vol.  1,  p.  453  ;  la  re 
Agar  Mlix,  (1883)  24  Ch.  D.  317.  This 
right,  how.ver.  is  not  only  liable  to  be 
forfeited    by    nii'-cuuduct   or  abamlon- 


ment,  but  also  to  be  superseded  by  the 
superior  right  of  the  Crown  as  jmreux 
patriae  acting  through  the  Court  as  its 
delegate,  as  to  which  see  al)ove,  p.  4, 
note  (A). 

(<?)  Per  Bowen,  L.J.,  In  re  Agar  EUh, 
(1883)  24  Ch.  D.  p.  338. 

(A)  Fourteen  in  the  case  of  boys, 
sixteen  in  that  of  girls. 

((')  Whatever  the  age  of  the  child, 
there  is  no  power  in  a  Court  or  Judge  to 
order  the  issue  of  a  writ  of  lutbea»  rurjmn 
directed  to  a  person  who  at  the  date  of 
the  order  is  out  of  the  jurisdiction  {Itr-r 
V.  Pim-hnrg  (1904)  2  K.  15.  84,  C.  A.). 
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Hiiggested  that  an  action  of  false  imprisonment  would  not  lie 
against  a  father  who  forcibly  stopped  his  daughter  age<l  sixteen 
from  eloping  to  Gretna  Green  (o).     And  it  is  apprehended  that  if 
the  child  leaves  the  father's  house  against  his  will  he  may,  unless 
the  Court  interferes  to  restrain  him  from  so  doing  (/.),  resort  if 
necessary  to  the  use  of  force  for  the  purpose  of  regaining  imsses- 
Hion  of  the  child,  just  as  he  may  in  the  case  of  the  recaption  of 
chattels  (r).     In  /fe</.  v.  J<u-ks<m  {,!),  where  it  was  held  that  a 
husband  could  not  forcibly  retake  posse.'  ion  of  his  wife's  person 
for  the  purpose  of  enforcing  his  right  of  coiiHortium,  the  Court 
were  careful   to  distinguish  the  case  from   that  of  a    father 
retaking  possession  of  his  child  under  age  (<).    The  apparent 
effect  of  the  Custody  of  Children  Act.  1891,  is  however  to  give  an 
unlimited  discretionary  power  to  the  Court  in  all.matters  relating 
to  the  custody  of  children  under  the  age  of  twenty-one  years  (/). 
It  is  also  provided  by  s.  6  of  the  Prevention  of  Cruelty  to 
Children  Act,  1904  {(,),  that  where  a  person  having  the  legal 
charge  of  a  child  (under  the  age  of  sixteen  years)  is  convicted 
of  an  offence  against  the  Act,  the  Court  adjudicating  on  the 
offence  may,  in  its  discretion,  make  an  order  as  to  the  future 
custody  of  the  child. 

While  a  child  remains  in  the  custody  of  the  father  the  latter 
may  l)eat  or  imprison  the  former  either  to  punish  past  or,  it  may 
be,  restrain  threatened  misconduct  (/<).  The  force  used  must  be 
reasonable  in  itself.  Anything  outrageous  or  cruel  on  a  father's 
part  clearly  is  an  assault.    But  it  is  submitted  that  if  a  father 


(«)  Per    Howen,   L.J.,   In    ,v    Awr 

AViM.   (1883)   24   Ch.   D.  p.   321  ;   per 

I'aike,    J.,    Barker    v.     Taijlor,    (1823) 

i    C.  is.   P.    101.    The    tiWta    ot    Lord 

Ksher,  M.R.,  and  Smith,  L.J.,  in  Jte,/. 

V.    Gyitgall,   (1893)  2   Q.   B.   pp.    245, 

2.">3,   as  to  a  girl  over    sixteen   being 

emancipated  and  having  a  right  to  act 

on  her  own  views  as  to  where  she  should 

reside  are  opposed  to  earlier  authority. 

In  TiMld  V.  Lynet  (Times,  2fi  July,  1873), 

Malins,  V.-C,  ordered  a  boy  of  seventeen, 

against  his  wish,  to  be  ilelivered  up  to 

his  father. 

(4)  Which  the  Court  will  do  if  for 
the  benefit  of  the  child  (In  re  £it!u-r 


Lyom,  (1869)  22  L.  T.  N.  S.  770). 

('■)  Seeabove,  p.  l.-)2.  It  may  be  that 
if  the  father  made  his  house  a  phicc 
unfit  for  a  virtuous  girl  to  live  in,  the 
daughter  might  lawfuUy  leave  it,  and 
that  if  he  attempted  to  retake  her  for 
the  purpose  of  bringing  her  back  there 
he  would  be  guilty  of  false  imprison- 
ment. 

id)  (1891)  1  Q.  «.  671. 

(•)  Ibid,  pp.  681,  085. 

(/)  54  &  55  Vict.  c.  3. 

(?)  4  Edw.  VII.  c.  15  ;  see  also  2 
Edw.  VII.  c.  28,  8.  5  (ss.  2  (rt),  The 
Licer     ig  Act,  1902). 

ih  1  Bl.  Com.  452. 
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acts  in  Rood  faitli  and  l)eHeveH  in  the  exiHtence  of  a  state  of  facts 
whicli  would  justify  the  U8e  of  force,  he  is  not  to  be  held  guilty 
of  an  assault  because  his  belief  is  unreasonable.     However  Rreat 
the  misconduct  of  the  father,  even  though  it  be  such  that  if 
l)rought  before  the  Court  it  would  cause  him  to  be  deprived  of 
bis  paternal  custody,  it  does  not,  it  is  apprehended,  oi)emte  to 
invalidate  his  general  authority  so  long  as  the  custodv  in  fact 
endures.     But  the  authority  exists  only  for  the  benefit  of  the 
child,  and   the   maintenance  of  domestic  discipline.     A  father 
must  not  punish  arbitrarily,  nor  for  disobedience  to  unlawful 
commands.     If  he  orders  his  son  to  commit  a  crime,  and  beats 
him  because  he  refuses,  this  is  clearly  an  assault.     Guardians, 
other  than  the  father,  are  practically  those  appointed  by  the 
Court  or  by  will  (12  Car.  II.  c.  24,  s.  8).  or  the  surviving  mother 
(under  49  &  60  Vict.  c.  27).     Generally  as  to  the  law  relating  to 
the  custody,  education  and  maintenance  of  infants,  see  Macqueen's 
Law  of  Husband  and  Wife,  4th  ed.  (1905),  pp.  423  «,y,/.    As  to 
illegitimate  children  see  Simpson  on  Infants,  2nd  ed.,  p.  136. 
A  child  with  no  guardian  may.  it  seems,  elect  one  for  himself 
(ibtd.  p.  212).     A  person  who  undertakes  the  care  and  nurture  of 
a  child  though  without  legal  right  would  be  entitled,  it  is  appre- 
hended, to  chastise  the  child  while  the  custody  in  fact  continued. 
Usually  where  a  person  stands  to  a  child  in  loco  parentis  he  does 
so  by  virtue  of  delegation  of  authority  by  the  parent,  but  it  seems 
that  such  delegation  is  not  essential  to  the  establishment  of  that 
relation. 

'•The  authority  of  a  schoolmaster  is.  while  it  exists,  the  same  Authority  of 
as  that  of  a  parent.  A  parent,  when  he  leaves  his  child  with  a  '**^''"<^i™***'-'- 
schoolmaster,  delegates  to  him  all  his  own  authority,  so  far  as  is 
necessary  for  the  welfare  of  the  child  "  (a).  The  authority  of  a 
master  over  his  apprentice  stands  on  the  same  footing  (h).  The 
only  difference  is  that  a  child  can  be  compelled  to  go  to  school, 
but  by  the  common  law  no  one  can  be  bound  apprentice  without 
his  own  consent  (c).  A  father,  it  is  suggested  above,  is  not  liable 
to  an  action  for  the  chastisement  of  an  unoffending  child  bo  long 

(a)  Per  Cockbum,  C.J.,  Fitzgerald  v.       R  338 
(*)  J'fiiH  V.    War'/  (Wi^i)  2  C.  M  & 
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Mnsfcr  of 
ithiii. 


as  he  acta  in  roo<1  faith.  Iiut  a  schoohnaMtcr,  it  would  viem,  oi 
never  he  jastitied  iinleMH  he  acta  with  reaaonahle  and  j 'obah 
cause  (a).  A  man  who  tukeH  on  himself  such  an  office  may  fairl 
he  required  to  show  prudonce  and  judgment  in  the  exeriihe  ( 
discipline.  The  authority  of  a  schoolmaster  is  not  strictly  limite 
to  the  time  during  which  the  pupil  is  under  his  actual  care.  ] 
the  pupil  on  his  wiiy  to  or  from  school  act  in  a  manner  detriment! 
to  scholastic  discipline,  the  master  may  punish  him  (/<). 

The  master  of  a  vesstsl  on  the  higli  seas  or  in  a  foreign  port  (» 
may  l)e  considertxl  an  standing  in  the  position  of  the  head  of 
family  (</),  and  hiis  disciplinary  iH)wer8  not  only  over  the  crew  hii 
the  passengerH  alno  (.).  The  power  is  "  ijiised  upon  necessit 
and  is  limitt'd  to  the  preKervation  of  necessary  discipline  and  th 
safety  of  the  ship  "  ( /),  It  is  phvious  that  the  master  of  a  vesst 
at  soa  may  freipiently  be  comj)elled  to  act  in  a  very  decisive  .mi 
severe  manner,  if  he  is  to  maintain  discipline  and  curry  out  hi 
voyage,  and  thiTefore  a  licence  will  ho  accorded  to  him  whicl 
would  not  be  tolerated  in  the  case  of  a  parent  or  master. 


(")  Fit :<jr mill  v.  .\oitliiot,;  (I8(m)  4 
F.  A-  F.  651!. 

(*)  CiiH.ji  ■{.  liootli,  (|s;»:;)  i  (^.  u. 
lt!.'>.  !liit  the  iiiiMtur  nf  a  imhlic  elc- 
uientftry  scliool  may  mit  wiihniit  the 
consent  nf  the  imiviit  wj;  n  chilil  1l"*»()ih 
ti>  Ix-  ilime  out  of  .•.(•liiHil.  uiid  {iiiiiiKh  for 
fiuliiro  to  lenrii  Hiich  le-iscprn  (llHiiti'r  v. 
JoliHiin,  (1HH4)  IH  y.  It.  D.  22:.). 

(<•)  Luiiih  V.  liuniftt,  (1k:UJ   1   C.  i: 


J.  2!U. 

((/)  /'(■;•  Tindrtl,  CJ.,  MMrraij  1 
.V<w/;-<>,  (lH:»4)eC.  &  P.  1).  47:« 

((')  A/<iir,>rt/i  V.  .V.'fV(<-^,  (1  ■(«;«)  4  K 
4:  F.  'J')7.  In  the  ease  of  einii;raMt  Htiip 
these  are  dehiieil  by  sm.  ;<2t,  U2;,,  of  thi 
Merchant  Shi|i|)in(f  Act,  18!l4. 

(/)  JW  Chaniiell.  ».,  Aldicorth  y 
Stewart,  tiipra,  at  p.  '.nil. 


Canadian  Notes  to  Chapter  IX. 

TRESPASS  TO  THE   PERSON. 

CONTLNUANCE    OF    iMPRISONMExNT  (a). 

Ontario.  Where  the  plaintiff  was  illegally  in  ci     ody  under  a  criminal 

charge  (the  warrant  not  being  backed)  his  subsequent  detention 
on  a  similar  charge  under  a  proper  warrant  was  held  legal,  and 
the  only  damages  recoverable  were  for  the  trespass  up  to  the 
time  of  the  backing  of  the  warrant  (6). 


(a)  I'.  lltS,  -•<«/;/■,/. 

(*)  Suuthwirk  v.  I/urt;  S4  O.  R.  .■28  ; 
cf.  the  \ew  IJninswick  case,  7i>  imrte 
MiMa„>i>,  32  \.  B.  It.  481,  per  Tuck,  J. ; 


cf.  Nova  Scotiacsse,  Jurdaii  v.  McDintaU. 
31  X.  S.  U.  129,  exemplary  (latnagcs  not 
to  be  given  where  constable  acted  in 
good  faith. 


W^,' 


MiVf^'f^. 
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See  liitlmfi-  v.  (I'SiiHirait  (a). 

IMPIUKOXMEXT   IN   UNAl'THORISED   PLACE  (b). 
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Where  after  an  e8ca|>e  aiui  before  recapture  the  i)enitentiarv  Manitoba 
wan  clmnRed  fro...  o„e  hniiai„B  to  another,  held  that  in  prS 
nient  m  the  new  buil.linj,'  whh  lawful  (r).  "I^^wn 

DISTINCTION  BETWEEN   FALSE  IMPRISONMENT  AND 
MALICIOUS  PltOCEDUKE  (</). 

Where  both  parties   conceded    that  it  must   be   tre8pa«8   or  Ontario 
noth.n«  and  .t  wa«  left  to  the  jury,  which  found  for  the  plaintiff 
vm.i  1  .^ntn     ..''"■' ."'-^  allowe<l  u,  urge  on  am^eal  that  trespaH^ 
would  not  lie,  there  being  an  information  and  warrant  and  that 
tJiey  were  not  responsible  for  the  magistrate's  act  (^). 

The  trial  of  an  action  which  on  the  face  of  the  pleadings  Nora 

It  were  for  malicious  prosecution  involving  the  consideration  of 
inahce,  reasonable  cause,  Ac,  held  that  defendants'  appeal  must 
be  allowed  with  costs  and  a  new  trial  had  (/). 

NO  ACTION  FOIt  TRESPASS  WHERE  ACT  JUDICIAL (y). 

See  Anderaon  v.  U'iUon  (h).  __,  _, 

^  ^  Ontario. 

ARREST  BY  MINISTERIAL  OFFICER  (j). 
Where  defendant  M.  in  company  with  a  constable  called  on  Britiih 

F!?vf'5'"^^''"^"^''^,'^^°"'  <?"  ^^'''^  ^'«  «'"'^«d  a  lien  for  JoiJibia 
salvage),  and  on  his  refusal  to  give  it  up  without  compensation  *'*"^''"'- 
he  was  arre-sted  without  a  warrant,  held  that  the  arrest  was  the 
jomt  act  of  M.  and  the  constable,  and  M.  was  therefore  liable  for 
damages  for  false  imprisonment  (k). 

Where  the  plaintiffs,  on  the  information  of  a  constable,  were  Ontario, 
in  their  absence  convicted  of  damaging  a  spring  on  the  highway. 


(a)  28  X.  S.  R.  4<k;,  barrister  renioTcd 
first  time  by  order  of  stipendiary  magis- 
trate. He  returns,  is  removtHi  by 
police  and  locked  u|) ;  rccoveni  $70(J 
damages. 

(A)   1'.  ll>2.  xj/y/. 

(r)  Meg.  V.  Pet,  .,  t;  Man.  L.  U.  311, 
conviction  for  escaiwi  not  necessary  to 
imprisonment  for  balance  of  aeutence. 

(<0  P.  19.3,  nHj/ra.  See  I/h/U  v. 
Me  Arthur.  2.5  U.  C.  R.  90;  Dwlan  v. 
Martia,  6  1>.  R.  31i».  Held,  that  tre»jm»H 
for  Rwault  and  fiilse  .;„;f,H»r.ment  .tnd 

C.T. 


eaiie  for  malicious  prosecution  are  clearly 
aiit  the  tame  niuiie  nfaetiuu. 

{r)  CaiiijiMl  V.  MrDimell,  27  U.  C.  H. 
343,  coroplicatetl  case  of  misnomer  of 
plaintiff  in  warrant. 

(/)  MiKenzie  v.  Jaekton,  31  K.  S.  U 
70. 

Q/)  V.  193,  mjrra. 

(/()  2.-)  O.  R.  yi,  question  as  to  suffi- 
ciency  of  information. 

(')   I'.  194,  »ttpra. 

(A)  Rohitaille  v.  Maion  and  Yimng,  9 

B.  c.  P..  m. 

18 
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and  the  magistrate  issued  a  warrant  to  the  constable  who 
arrested  the  plaintiffs,  held  that  the  constable  had  acted  as  such 
"■  t/ie  execution  of  the  warrant  and  was  entitled  to  the  statutory 
protection  (a).  •' 

INTERVENTION  {b). 
The  mere  laying  an  information  and  askin  kr  warrant  >at 
not  taking  further  steps  or  having  conversa^  oa  vnth  the  ^  on- 
Ktable  do  not  constitute  intervention  (c).  Bui  wbeie  t;;o  .bifeu- 
dant  interfered  personally  in  an  arrest,  telling  the  constable  to 
Jiave  the  plaintiff  taken  away  or  right  away,  he  was  held  liable 
m  trespass  (r/).  \\here  the  complainant  was  himself  a  justice 
and  with  the  other  justice  refused  to  give  bail,  held  not  an 
interference  (e). 

^.uP^T"  *PP^y'°8  ^0  a  magistrate  for  a  warrant  to  arrest 
another  for  an  alleged  offence  is  deemed  only  to  appeal  to  the 
magistrate  to  exercise  his  jurisdiction,  and  is  not  liable  in  tres- 
pass for  an  arrest  under  the  warrant.  But  if  he  goes  beyond 
tins,  and  interferes  in  the  exercise  of  the  ministerial  powers 
under  the  warrant,  he  will  be  liable  (/).  Where  the  defendant 
merely  accompanied  the  constable  for  the  purpose  of  brincing 
back  the  horse  and  wagon  used  by  the  constable  and  assisted  the 
cons  able  m  extricating  himself  from  the  plaintiff's  horse,  which 
was  trampling  upon  him,  the  defendant  was  held  not  to  have 
rendered  himself  liable  (7).  Giving  special  direction  to  the 
olticer  making  the  arrest  is  an  intervention  (It). 

Ordering  the  plaintiff  off  the  premises  and  sending  for  a  police- 
man to  remove  him,  whereupon  the  policeman  went  so  far  as  to 
take  the  plamtiff  to  the  cells,  was  not  sufficient  to  make  the 
defendant  responsible  for  the  imprisonment  (i). 

EESPONSIBILITY  OP   SOLICITOR  (*). 
Both  the  defendant  and  his  attorney  who  improperly  obtained 
fiablear  ^°^P"8onment    against  the  plaintiff  were  held 

(a)  (faul  V.  CorjHiratioii  of  the  Town- 
'hip  of  Ellire,  3  O.  L.  U.  438  (ia02), 
resolution  of  townsliip  council  to  in- 
tlemnify  magistrate  against  costs  held 
ultra  rirei.  But  f »  MoriarUi/  v.  J/arrtu, 
111  O.  L.  B.  r.lo  (1905),  case  of  constable 
assaulting  driver  of  watering  cart  to 
make  him  move  to  another  part  of  the 
market  on  refjuest  of  market  clerk. 
;icld  defendant  liable  ;  cf.  Nova  Scotia 
ease,  Oretham  v.  Tmcn  of  Sydney  Vhten 
27  N        1{.  320. 

(A;  .V  19fi.  198,  txpra. 

(r)  Smith  v.  />«»*.  13  IT.  C.C.  P.  tiO. 

(i/)  Stepheim  v.  Stejiheiu,  24  iJ.  C.  C.  P. 


424.    See,  however,  Conway  v.  Stribhi 
3a  U.  C.  R.  51!>. 

(e)  McKIh'&ii  v.  Muntie,  15  U.  C.  C.  P 
2:io. 

(/■)  King»ton  r.  Wallace,  2.5  N.  B.  K. 
1>T'3  ;  cf.  lirown  v.  Moore,  2  Pug.  407. 

(y)  Maddox  v.  Murphy,  27  N.  B.  R 
203. 

(/()  Carter  v.  Purrington,  2  All.  22ti. 

(i)  Ihbley  v.  lioak,  4  R.  Jc  G.  82. 

<*)  P.  197,  ,upra. 

(0  Hawkim  v.  Paterion,  23  U.  C.  R. 
197;  cf.  Ponton  v.  Bvllen,  2  E.  i:  A. 
379;  BiiUen  v.  Mooilie.  12  L".  C  ('  P 
12(>. 
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PEEVENTIOxN  OF  BREACH  OF  PEACE  (6). 
The  Criminal  Code.  s.  88,  is  to  the  same  effect  as  the  text. 

DEGREE   OF  FORCE  (c). 

.>e^;!:ece:sarf^ov't^^  tv^te'^^'^^  T'  ''  ''''  "^  "^^ 
execution  or  arrest  ^  ^    """^   "'^^  '"  '•««'«ting    such 

STATUTORY    POWERS   OF   SUMMARY    ARREST  OR  OF 

USLXG   FORCE. 

.itl^'rjllllt'^^.^'^'j:;^  f-ides  for  the  arrest  Canada, 
offences  therein  pardculSd^i)   ^°"'  ^"""^  committing  the 

-^^t  anyone   ^oZ   cL^lS^  t^^ ^^  ^^ ^^ 
,>«!it;;,).  P'^"""^  *^«  ^"««*  ^"*hout  warranto!  person  lei,,, 

jjptl:  '  ^'™'*^  '^^  ^^•'•«^'  «^**'-»*  ^^rrant  /.y  ./.  ou„e,-  of 

Sub-8.  6  permits  arrest  wit'         wari-Anf  i>„  «<«        •     tt- 
Majesty's  service  of  person  con.       .gTrquoT oJUrdThip"  """ 
^oitettL'^''^'''  "''''  withoutUrant  LyTaJ^ce.   .f 

ARREST  UNDER  SECT.   552. 
A  peace  officer  may  under  s.  22  or  s    'J'l'?  r'>\  «f  *v,«  n  •    •     i 


! 


(«)  Thomptm  V.  //l;^e/,,  2  Kerr,  42ri 
(*)  P.  200,  tvpra. 
('•)  See  p.  202,  »ui>ra. 
('I)  Of.  8.  24. 
<")  I'f.  s.  27. 


iil)  Of.  s.  29. 

(A)  7/«/.  V.  rioMtier,  12  Man.  L.  R. 
IHo, 

(')  lhi,l.,  effect  of  8.  552  (7)  (a)  con- 
sidei-eil. 

18—2 
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By  8.  561  of  the  Code  a  perso.i  reasonably  suspected  c 
being  a  deserter  may  be  arrested  and  brought  before  a  justice  c 
the  peace  for  examination. 

(52  «&  63  Vict.  c.  49  (Canada)  (Tickets  of  Leave,  &c.),  s.  8,  ii 
certain  cast  a  peace  officer  may  without  warrant  arrest  a  ticket 
of-leave  man. 

4  Edw.  yil.  c.  23  (Canada),  The  Militia  Act,  provides,  s.  112 
for  takmg  into  custody  anyone  "  who  interrupts  or  hinders  an' 
portion  of  the  Militia  at  drill." 

K.  S.  O.  1897,  c.  48  (Agriculture  and  Arts),  ss.  27  and  28,  "ivei 
the  officers  of  agricultural  societies  and  their  constables  power  t( 
eject  from  the  fair  grounds  persons  violating  the  rules. 
n  ^\^\^-,.L^^7'  *:•  ^^  (l^ivision  Courts),  s.  55,  gives  tlie  Divisior 
Court  bailiff  during  the  holding  of  Court  power  of  anestint 
disturbers  with  or  without  warrant. 

B.  H.  0.  1897,  c.  102  (Expenses  of  Criminal  Justice),  s.  8 
discourages  the  arrest  of  vagrants  for  the  purpose  of  making 

I66S* 

R.  S.  0.  1897,  c.  120  (Petty  Trespasses),  s.  2,  enables  a  peace 
officer  or  the  owner  (or  his  representative)  to  make  an  arrest 
without  warrant. 

R.  S.  0.  1897,  c.  245  (Liquor  Licences),  s.  132  (2),  gives  n 
power  of  arrest  without  warrant  to  the  police  where  a  person 
found  on  unlicensed  premises  gives  a  false  address  or  unsatisfac- 
tory answers. 

R.  S.  0.  1897,  c.  248  (Public  Health),  s.  110,  gives  power  to  a 
board  or  officer,  when  empowered  "  to  disinfect  any  person  or 
thing  or  to  isolate  any  person,"  to  use  such  force  and  employ 
such  assistance  as  is  necessary. 

CO.  X.  W.  T.  1898,  c.  19  (Public  Health),  s.  23,  arrest  of 
offenders  upon  view. 

C.  0.  N.  W.  T.  1898,  c.  89  (Liquor  Licences),  a.  73,  permits 
arrest,  on  view,  of  persons  gaming  or  allowing  gaming  on  licensed 
premises. 

C.  1897,  c.  67  (Elections),  ss.  172—175,  gives  deputy 
officers    power  to   arrest    disturbers  at   the  polling 


R.  S.  B 
returning 
stations. 

R.  S.  B, 


Manitoba. 


C.  1897,  c,  88  (Game),  s.  28,  allows  the  apprehension 
without  a  warrant  by  a  constable  or  peace  officer  of  an  offender 
against  the  Act. 

R.  S.  B.  C.  1897,  c.  91  (Health  Act),  se.  77,  78,  gives  health 
oncers  power  to  remove  and  isolate  infected  persons. 

R.  S.  B.  C.  1897,  c.  163  (Railways),  s.  41(10),  passengers 
refusing  *,o  pay  fare  may  be  ejected  using  no  unnecessary  force. 

R.  S.  M.  1902,  c.  6  (Animals  Diseases),  s.  24,  provides  for 
arrest  without  warrant  by  veterinarian  or  constable  of  offender 
against  provisions  of  this  Act  with  respect  to  infected  places, 

R.  S.  M.  1902,  c.  38  (County  Courts),  s.  856,  gives  power  to- 
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B.  S.  M.  1902,  c.  72  (Home  for  Incurables),  s.  33,  permits  thn 

srse  iSUr^-- '-  ^-p'°^-  «^  aisorde?r^;r„: 

anL'^-on  vilw"^'  'l  ^^l  i^^'-l^^^  Incencee),  8.  147,  allows  the 
premLs  '        ^'"°""'  ''"^  ^^'  proprietor  of  the  licensed 

«ffl?;.^r  *^'  ^''^''^/'  116  (Municipal),  8.82,  a  deputy  returnins 
oflicer  has  power  to  arrest  disturbers  at  election.  «^"™»ng 

E.  S.  M.  1902,  c.  133  (Pollution  of  Streams),  s.  6,  permits  a 
peace  ofhcer  to  arrest,  "  without  any  warrant  on  view"'  any 
offender  agauist  this  Act.  '       ^ 

R.  S.  M.  1902,  c.  149  (Reformatory  for  Boys),  s.  35,  permits 

^thpT"'"^  '"■''*  1  '^'''''^''^y  P^'-«°"«  ^^'^'hin  the  i^s  itudon 
ny  the  olhcers  or  emrlojees. 

R.  S.  M  1902,  c.  169  (Petty  Trespasses),  s.  8,  a  trespasser  mav 
be  arrested  wuhout  warrant  by  peace  officer,  o^ner!  Ac  ^ 

C.   S.   N.   B.    1903,   c.   33   (Protection  of   Game),   s    43    a  w«» 
Z'Z,^r''''''    °^^^    ^^^«^*    -^'^-^    warra^nt^petl:S;i.,,^ 

C.  S.  N.  B  1903,  c.  36  (Public  Parks)",  s.  16.  police  mav 
remove  disturbers  or  violators  of  rules  ^ 

C.  S.  N.  B.  1903,  c.  53  (Public  Health),  s.  54  et  srq.,  gives  powers 
of  isolation  of  infected  persons.  /  >  b  v«»  pov\eis 

chiW.^*  ''^*  ^'  ^^^^'  "'  ^**^  (^^f°™**«"es),  8.  9,  arrest  of  vagrant 

C.  S.  N.  B.  1903,  c.  166  (Towns  Incorporation),  s.  110  arrest 

oJenS.''  ''"'*"''''   "'*'^"'  -arrant.  Ir  certain   mui^dp':! 

C.  S.  N.  B.  1903.  c.  175  (Pedler8),8.  6.  a  constable  mav  arrest 
without  warrant,  a  pedler  who  refuses  to  show  his  liceS 

vert? or^der'-  '''''  "  '  ^^'""°"^^'  '■  '''  ''''''  ''  ''^^'^^^^^  -  Nova 
E.  S.  N.  S.  1900.  c.  55  (Compulsory  Attendance  at  School).  ^'°^ 
23.  truants  may  be  arrested  by  truant  officer.  ^^"""'^ 

R.  S.  N.  S.  1900.  c.  70  (Municipal  Corporations),  s.  70.  pre- 
siding officers  at  elections  may  arrest  on  verbal  order.  ^ 

R.  S.  N.  S.  1900.  c.  71  (Towns),  s.  203.  constable  may.  on  view 
arrest  person  for  furious  driving.  ^  ' 

R.  S.  N.  S.  1900,  c.  99  (Railways),  s.  274.  provides  for  amn 
mary  arrest  by  railway  constable.  piovmes  tor  sum- 


'S3VXTt 


H^Bf.'  iMsL  "•*  wj^^^KKr 
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E.  S  N  S.  1900,  c.  102  (Public  Health),  bs.  22  et  my.,remov. 
of  infected  persons. 

K.  S.  N.  S.  1900,  c.  116  (Prevention  of  Wrongs  to  Children 
8.  a,  ofhcer  may  take  into  custody  child  under  sixteen  found  ij 
improper  house. 


Canada. 


Ontario. 


USE   OF   MILITAEY  FORCES  (a). 


4  Edw.  MI.  c.  23  (The  Militia  Act),  provides,  ss.  nO— 87  foi 
the  aid  of  the  civil  power.  The  procedure  is  by  requisition  frou 
the  civil  authorities.     The  officers  and  men  become  withoui 


—        -;■-     w^^^.o     „„«     men     UBCUIue    WltnOUl 

further  appointment  special  constables,  but  act  only  as  a  military 
body  m  obedience  to  "  their  militia  superior  officer  only  "  (b). 

HANDCUFFING  PRISONER  (r). 

Where  the  warden  of  a  prison  directed  a  constable  to  arrest  a 
workman  who  was  detected  conveying  tobacco  to  a  prisoner,  and 
the  constable,  though  under  no  apprehension  of  an  escape,  hand- 
culfed  him  and  led  him  through  the  pul,lic  streets  to  the  police 
station  It  was  held  that,  though  the  arrest  was  legal,  the  constable 
was  liable  in  trespass  for  the  handcuffing  ((0. 


Ontario. 


Ontario. 

Alberta  and 

Saskatche- 

uran. 

British 
Colombia. 


LUNATICS  (e). 

Where  the  defendant,  knowing  the  plaintiff  to  be  sane,  mali- 
ciously  procured  from  the  medical  superintendent  a  warrant  for 
his  arrest,  it  was  held  that  trespags  would  not  lie(y'). 

STATUTES    RELATING  TO  CONFINEMENT    OF 
LUxNATICS. 

R.  S,  0.  1897,  c.  817  (Lunatic  Asylums:  Public). 
R.  S.  O.  1897,  c.  818  (Private  Lunatic  Asylums)  (</). 
C.  0.  N.  W.  T.  1898,  c.  90  (Insane  Persons). 


R.  S.  B.  C.  1897,  c.  101  (Hospitals  for  Insane  Act).     This 
deals  with  both  pubHc  and  private  asylums. 


(a)  V.  1>02,  tiipra. 

{*)  The  extent  to  which  the  volut;toer 
militia  are  suljject  to  military  law  and 
to  the  commanrt  of  their  officers  is  dis- 
cussed in  Cole  v.  Cooke,  Q.  K.  12  K.  B 
61». 

(e)  P.  20!*,  »Hpr„. 

(if)  Hamilton  v.  Mainie,  18  O.  R.  ns."). 

(<•)  P.211,*wy;ra.  N.B.— A  tort-feasor 


cannot  |)lead  insanity  in  answer  to  an 
action  for  assault  :  Tnggard  v.  Inne),  12 
U.  C.  C.  P.  77. 

(/)  Ihbhyn  v.  Decoiv,  25  U.  V..  C.  P. 
1 8,  his  remedy  was  case  for  the  malicious 
procedure. 

(^)  This  Act  applies  to  inebriate 
asylums  established  under  s.  529  of  the 
Municipal  Act  (8  Edw.  VII.  c.  lit). 


K;^: 
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R.  S.  M.  1902,  c.  80  (Insane  Asylums  Act). 
C.  S.  N  B.  1903,  c.  100  (Provincial  Lunatic  Asylum). 
€.  8.  ^.  B.  1903,  c.  101  (Dangerous  Lunatics), 
li.  S.  N.  S.  1900,  c.  46  (Local  Lunatic  Asylum). 

PARENTAL   AUTHORITY  (a). 
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The  Criminal  Code,  s.  55,  recognises  in  a  parent  "  force  by  Canada 
way  of  correction,"  tempered  by  s.  58,  making  him  "  criminally 
responsible  for  any  excess." 

SCHOOLMASTERS  {h). 

By  the  various  School  Acts  of  the  Provinces,  teachers  are 
required  as  a  matter  of  duty  "to  maintain  proper  order  and 
discipline  "  in  their  schools  (c). 

As  a  rule  the  methods  of  maintaining  these  things  are  not 
detailed,  although  m  some  instances  a  power  of  suspension  is 
specified  (</). 

The  Criminal  Code,  s.  ^^'^.  nuthorises  parents,  persons  in  the 
place  of  parents,  schoolmasters,  &c.,  to  use  force  by  way  of  cor- 
rection towards  any  children  under  their  care  "  provided  such 
force  is  reasonable  under  the  circumstances";  but  by  s.  58 
"  everyone  by  law  authorised  to  use  force  is  criminally  responsible 
for  any  excess  "  (c). 

Where  the  action  of  the  schoolmaster  does  not  amount  to 
assault  or  trespass,  but  merely  to  the  suspension  of  the  pupil 
from  instruction,  it  would  appear  that  a  mandamus,  and  not  an 
action,  is  the  proper  remedy  (/). 


This 


SHIPMASTER  ((/). 

The  Criminal  Code  provides  : 

Sect.  56,  Discipline  on  Ships.  It  is  lawful  for  the  master  or 
oflicer  in  command  of  a  ship  on  a  voyage  to  use  force  for  the 
purpose  of  maintaining  good  order  and  discipline  on  board  of  his 
ship,  provided  that  he  believes  on  reasonable  grounds  that  such 


(«)  p.  215,  sHjira. 

(A)  P.  217,  nujtra. 

(f)  See  R.  a.  O.  1897,  c.  292,  s.  76  (1)  ; 
c.  293,  8.  41  (3)  ;  c.  294,  a.  35  (3) ;  C.  O. 
N.  W.  T.  1898,  c.  7-,,  s.  102  (2) ;  R.  S. 
B.  C.  1897,  c.  170,  8.  72  (3) ;  R.  S.  M. 
1902,  c.  143,  s.  194  (c)  ;  C.  S.  N.  B.  1903, 
c.  50,  s.  85  ;  K.  8.  X.  S.  1900,  c.  62, 
s.  105  (a). 

('0  E-i/.,  R.  S.  O.  1897,  c.  292, 8. 76  (9). 


Canada. 


(e)  Applied  in  Sej-  v.  Oaul,M>y.S.l{. 
504  (1904).  A  schoolmaster  may  be 
convicte<l  of  assault  for  the  too  severe 
chastisement  of  a  pupil  :  Hfg.  v.  Smith 
(1893),  14  C.  L.  T.  54  (Xew  Brunswick). 

(/)  Mclntyre  v.  lilanchard  Scltintl 
Trutteen,  11  O.  R.  439;  cf.  British 
Columbia  case,  P/ieljm  v.  WiUUtiiw),  1 
B.  C.  R.,  Pt.  I.,  257. 

Q/)  P. -IIH,  tMj)ra. 


•M 
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force  is  necessary,  and  provided  also  that  the  force  used  is 
reasonable  in  degree. 

This  of  course  is  qualified  by  s.  58,  as  to  excess. 

Apparently,  in  New  Brunswick,  sailors  are  not  considered  to 
be  over  tender  m  their  feelings.  For  where  a  sailor  at  the  wheel 
had  allowed  the  vessel  to  slightly  veer  f.-'^m  her  course  "  the 
master  of  the  ship  approached  him  UHing  very  coarse  and  insult- 
in«  language  towards  him,  and  struck  him  a  blow  in  the  face 
with  his  fist,  which  he  said  left  a  red  mark  and  was  inflamed, 
ihe  master  also  called  for  a  hammer  and  told  the  sailor  he  would 
knock  his  brains  out  with  it."  Held  not  sufficient  to  entitle  him 
to  a  discharge  under  s.  58  of  the  Seamen's  Act;  sailors  in  general 
were  not  much  alarmed  at  abusive  language,  and  the  assault  was 
not  very  serious  (o). 

A  master  confining  one  of  his  crew  whom  he  suspected  of 
stealing  during  a  search  (having  produced  warrants  to  be  issued 
against  him),  was  sued  for  false  imprisonment.  Held  that  he 
acted  within  the  scope  of  his  authority  (b). 

See  Gordon  v,  Gordon  (c)  as  to  commo' 
tion  of  seamen  by  master. 


common  law  right  of  correc- 


00  Kf  parte  Lowery,  la  C.  L.  T.  251 
(18Ua). 


(h)  Tjfith  V.  Ti-ott,  4  K.  A:  l!.  12(1. 
((•)  7  N.  S.  R.  (1  Geldort  4:  Ox)  80. 
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CHAPTER  X. 


SEDUCTION    AND   LOSS   OF    SERVICE. 


Enticing  away  Servant 

Seduction  of  Dauplitcr 
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('miwithnii  

JI(.M-iire  of  l)iiini\i,'cs oo.) 


Whe9k  the  relation  of  master  and  servant  exists  tlie  riHit  Rif-'htto 
which  the  one  has  to  the  service  of  the  other  is  regarded  hy  the  ^^esof 
law  as  a  species  of  property  or  interest,  a  wrongful  infringement  Property, 
of  which  causing  actual  damage  is   a  good  cause  of  act'ion(a). 
It  has  been  already  pointed  out  that  an  action  lies  for  malirioiisly 
procuring  a  breacli  of  contract,  whether  the  contract  be  of  service 
or  otherwise  (h).    This  remedy  is  merely  a  particular  application 
of  tlie  general  principle  that  each  man  shall  be  answerable  for 
the   damage   which   he  intentionally  causes    to  his  neighbour 
without  any  legal  excuse  or  justification,  but  ha^  only  of  late 
years  been  fully  recognised  in  the  English  law  (r).     Actions  for  Historical 
loss  of  service,  on  the  other  hand,  are  of  great  antiquity,  and  SfoHo. 
Iiad  then-  origin  in  a  state  of  society  when  service  as  a  rule  was  ^^  ^'•'"■''^^■• 
a  matter  not  of  contract  but  of  status  {,}).     At  common  law  if 
A.  took  the  servant  of  B..  be  took  what  originally  at  any  rate 
was  regarded  as  the  chattel  of  B.,  and  thereby  he  committed  a 
trespass.     So  if  a  servant  was  beaten  this  was  a  trespass  on  the 
..loperty  of  the  master.     It  was  early  settled,  however,  that  such 
a  trespass  was  not  actionable  per  ho,  but  that  it  was  necessary  to 
allege,  with  a  per  quod,  actual  damage  by  reason  of  the  loss  of 
service  (<-).     The  action,  therefore,  though  founded  on  a  notion 
of  trespass,  was  in  substance  for  the  consequential  damage,  and 
there  was  considerable  fluctuation  of  opinion  as  to  its  proper 


(a)  Per  Cur.  GnnneU  v.  I»V//«,(1844) 
7  M.  &  G.  p.  1041. 

(ft)  See  above,  pp.  17  and  24,  25. 

(<•)  In  Bouvn  v.  Hall,  (1881)  fi  Q.  B.  D. 
:i33.  As  to  tlic  further  extension  in 
rimtl  V.  Jarhnon,  (Isi).'.)  2  y.   li.  21,  .-.ee 


above,  p.  2*". 

OO  Year  Book,  11  Hen.  IV.  fol.  2, 
M.  22;  Hen.  VI.  fol.  30. 

ie)  Ilohert  Manjis  ease,  (hi  12)  9 
liop-  P-  113  ii. 
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form  („).   It  was.  however,  finally  settled  that  the  pla"  )tiff  miR] 
declare  either    i  trespass  or  case  (/>). 

If  a  female  servant  was  debauched  and  carnally  known  ar 
through  a  consequent  illness  her  master  was  deprived  of  h( 
service  U.e  carnal  knowledge  being  a  phys-'^al  act  committe 
agamst  the  will  of  the  master  was  considered  a  trespass,  and  . 
alleged  in  the  old  form  of  pleading  (c). 

If  the  injury  to  the  servant  is  produced  not  by  a  trespass  b. 
by  an  act  of  negligence,  the  master  has  nevertheless  a  right  c 
action  for  loss  of  service  {</). 

By  the  first  Statute  of  Labourers  it  was  made  a  criminn 
oflence  for  a  servant  to  leave  his  service  before  the  end  of  hi 
term,  or  for  any  party  to  receive  and  keep  a  servant  who  had  s, 
Ieft(.).  Subsequently  to  the  passing  of  this  Act  the  Court 
began  to  entertain  actions  founded  on  the  breach  of  duty  thereb. 
created  both  for  knowingly  enticing  servants  away  fi.m  thei^ 
employment  and  for  knowingly  harbouring  servants  who  hac 
previously  left  their  employment  (/).  The  statute  was  repealed 
by  .Eiz.  c  4.  but  the  class  of  actions  which  had  originatec] 
under  it  had  by  this  time  become  inveterate. 

It  w-ill  be  observed  that  the  words  of  the  statute  are  directed 
agamst  dealings  with  servants  "  ante  ,^nem  termni  concordati  " 
(before  the  end  of  the  term  agreed),  and  tlu.  seems  to  show  the 
action  lies  only  where  there  is  a  breach  of  contract.  If  the 
servant  does  no  wrong  in  leaving  his  employment  neither  does 
he  person  who  instigates  him.  Therefore  if  a  man  has  con- 
racted  to  serve  for  a  definite  period,  it  is  lawful  to  induce  him 
to  leave  at  the  conclusion  of  such  period,  even  though  otherwise 

Ollvaitt,    (180".)   (i 


:-3M( 


('/)  Mf.rfaihfii 
Kaot,  387. 

(A)  Ditrhiini  V.  lioiiil,  (1814)  2  XI.  &  .si. 
43ti  ;  Chaiiihi-nuin  v.  Ilozleirowl,  (is;i;i) 
•>  M.  &  W.  :,i:,.  It  is  to  be  uoticeil  that 
the  question  of  form  of  action  may 
.still  be  important  with  reference  to  the 
period  of  limitation. 

('•)  See  Edmondnun  v.  Muchell  07S71 
2T.  a.  4.  '*        ' 

(f/)  Mai-tiitc:  V.  Gerber,  l\UU  H 
M.  4:0.  88.  ' 

M  23  Eilw.  III.  The  second  chapter 
of  the  .statute  is  a.s  follows  :    "  If  any 


reaper,  mower,  or  other  workman  or 
servant,  of  wliat  estate  or  condition  he 
tie,  retained  in  any  man's  service,  do 
depart  from  the  said  service  without 
reasonable  cau.se  or  licence  before  the 
term  a^'ree.1,  he  shall  have  pain  of  im- 
prisonment ;  and  that  none  under  the 
same  pain  presume  to  receive  or  to 
retain  any  such  in  his  service." 

(/)  See  the  arjfumentof  Coleridice,  J., 
on  this  point  in  Liimley  v.  Gye,  (1853) 
2  E.  i  H.  pp.  2.-,3  nqq.,  which  is  approveil 
in   Boweii  v.  Ilall,  (1881)  6  Q    K    D 
333.  I       -c      .      . 


Ifcr"?^ 


-'.»•  ■^i5i|T^-i<^-^.7  ..J^^«^.*^^    •.-^•3^4*)®."- 
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he  would  in  fact  have  continued  in  the  old  service  (a).  So  it  iH 
lawful  to  procure  a  piece-worker  to  leave  hia  employ  as  soon  as 
the  work  in  hand  is  finished  (b).  However,  in  Kintr  v.  lioijvott{c), 
the  servant  in  question  was  an  infant  and  employed  under  a 
voidable  contract  with  the  plaintiff.  He  did  avoid  this  contract 
and  left  his  service  at  the  inducement  of  the  defendant,  and  it 
was  held  that  there  was  a  good  cause  of  action.  But  this  case 
seems  contrary  to  principle  and  may  be  taken  to  be  overruled  by 
the  decision  of  the  Court  of  Appeal  in  l>c  FiuHvisco  v.  Barimm  (</). 
The  defendant  there  had  enticed  away  an  apprentice  of  the 
plaintiff.  But  the  indenture  contained  unreasonable  stipulations, 
and  it  was  held  that  it  mi<,'ht  be  avoided  by  the  apprentice,  and 
that  it  was  not  unlawful  for  the  defendant  to  persuade  the 
apprentice  to  do  that  which  was  lawful.  It  is  different  however 
if  malice  ((•),  force,  or  fraud  be  used  to  take  or  decoy  the  servant 
away.  In  that  ease  the  master  has  a  right  of  action,  even 
though  the  servant  be  under  no  binding  obligation  (/). 

And  a  Jurtiori  it  is  unlawful  for  persons  to  combine  together  to 
induce  a  breach  of  contract  of  service  in  others  ((/). 

It  is  at  any  rate  clear  that  if  a  service  is  once  lawfully  deter-  ^^'''i^"  service 
mined  no  action  can  lie  against  any  one  who  receives  or  harbours  mo  Kction  tor 
the  servant.     In  Forbes  v.  Cochrane  (/<)  the  defendant  sheltered  on  « "rvMt""^' 
board  of  a  British  man-of-war  certain  slaves  who  had  escaped 
from  the  service  of   the  plaintiff  in  Florida,  and  it  was  held 
though  the  enticing  of  the  slaves  would  have  been  actionable, 
since  according  to  the  law  of  Florida  their  servitude  was  lawful, 
yet  that  such  servitude  ceased  directly  they  came   under  the 
British    flag    and    consequently   that  they  might  lawfully  be 
harboured. 

So  long  as  the  obligation  of  the  servant  to  his  first  master  Harbouring 
continues,  there  lies  on  all  other  people  who  know  that  fact  a  knowledge. 
duty  not  to  aid  and  abet  such  servant  in  breach  of  his  contract  of 


(«)  Per    Lor<l     Kenyon,     Aichol    t. 
Muiiijn,  (17U9)  2  Esp.  p.  734. 

(ft)  Jlurt  V.  Aldridgr,  (1774)  1  Cowp. 
54  ;  but  see  Amm.,  (1774)  Lofft,  493. 

(<■)  (179-.)  2  H.  Bl.  511. 

(rf)  (1890)  45  Ch.  D.  430. 
■)  Ltathem  v.  Craiy,  (Ie99j  i  Ir,   B. 


f.67,  C.  A.  ;  Buicen  v.  JIall,  (1881)  « 
Q.  B.  D.  333,  C.  A. 

(/)  Per  Willes,  J.,  Uranii  v.  Walton, 
(18(17)  L.  K.  2  C.  P.  pp.  621-2. 

(</')  Suiith  n'alet  Miner*'  t'ederathm  v. 
Glamorgan  Ciml  Co.,  (1905   A.  C.  239. 

(/()  (1»24)  2  B.  4:  0.  44S. 
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service.     Therefore  if  a  person  ignorantly  takes  into  his  emnio, 
n  nt  one  who  ought  to  l>e  serving  elnewhere,  he  in  hotZ  o 

The  old  forms  of  pleading  in  actions  for  enticing  awav  o 
arhounng  servants,  besides  alleging  knowledge  of  these  vice 
always  alleged  that  the  defendant  did  the  act  complaired 
ontnvzng  and  intending  to  injure  the  plaintiff."     Whe  h     th 

very  clear.     No  doubt  ,n  the  majority  of  cases  the  fact  of  know- 
dge.sp..cfcally  conclusive  of  malice.     But  there  may  be  c  si 
"  wh,ch  the  defendant  W,^,W..  i„  the  servant's  own  i  teZ 

h«t  m   such  cases  action  would  not  lie,  but   in  view  of  the 

^Iuu,s  IMaaUon  v.  0/a,«..^«„  Coal  Co.,  this  presumption  is  no 
onger  tenable  (A).     Nor  is  it  in  all  cases  essential  that  the  d   en- 
fant should  have  been  actuated  by  a  desire  either  to  in  ui^ the 

o^d  theory  that  the  whole  gist  of   the  right  of  action  lies  in 

he  mahcous  mtent.  and  that  only  where  this  is  made  out    o 

he  satisfaction  of  the  Court  is  the  aggrieved  party    nitH  to 

-ag.  aga^stthe  defendant  (..  in  the  light  of  Ut  dSn^ 

'>ung  no  longer  a  correct  exposition  of  the  law 

It  was  held  in  Oshorn   v.  GilU't(,.),  that  a  master  could  not 
recover  damages  for  a  loss  of  service  caused  by  a  wrongful  a 
v>h.ch  resulted  m  the  immediate  death  of  the  servant     And  the 

I  om  the  judgment,  however,  Bramwell,  B..  dissented,  and  cer 
tamb^  his  reasoning  appears  to  be  far  more  satisfactory  than  that 
of  the  majority  of  the  Court.  ^ 

The  case  of  Alton  v.  MuUanU  It.  Co.  (/)  was  long  supposed  to 


(a)  Blaie  v.   Ltanjon,  (1705)  fi  T   R 

Ji.  &  S.  i92. 

(*)  (UK)-,)  A.  C  2:W. 
^  ('•)  Jtoir^H  V.  //,///,  (1881)  i;  y.  u.  D. 


('/)  T,-mj)ert,m  v.  Run^ell.  (189S)  1 
Q-  B.  715,  C.  A.;  Leathern  v.  C,-a\„ 
(1C9S)  2  Ir.  R.  667.  "' 

(»•)  (1H7;{)  L.  K.  S  Kx   S8 
(/)  (1865)  I'JC.  li.  X.  S.  21.1. 


^. 
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decide  tlmt  where  a  servftiit  wag  injured  hy  an  act  of  the  defendant 
which  waa  »  breach  of  contract  wit»i  the  Bervant  :^e  master  couhl 
not  recover  for  Iosh  of  service.  It  has  recently  however  Iwen 
explained  that  this  case  simply  turned  on  a  point  of  pleading  («). 

The  rule  is  that  if  a  servant  is  injired  hy  positive  minfeamince 
the  master  has  his  right  of  action  none  the  less  because  tho 
misfeasance  is  also  a  breach  of  contract,  but  if  the  servant  ban  no 
remedy  except  by  alleging  a  breach  of  contract,  then  tho  umnU^v 
has  no  right  of  action.  A  master  cannot  recover  against  a  carrier 
who  delays  a  servant  on  his  journey,  but  it  is  otherwis,,  if  the 
carrier  breaks  the  servant's  leg. 

Under  the  colour  of  an  action  for  the  loss  of  services  ii  father 
may  obtain  redress  for  injury  to  his  domestic  or  paternal  right 
if  his  child  is  beaten  or  injured  or  taken  or  kept  from  his  custody 
or  control,  and  esim-ially  if  his  daughter  is  debauched  and 
thereby  rendered  ill  (l>).  A  person  who  has  accepted  tlic  respon- 
sibility  and  duty  of  a  father  stands  on  the  same  footing  (r;. 

Although  the  allegation  of  loss  of  service  in  actions  of  this 
nature  is  in  general  a  mere  fiction,  yet  it  is  still  one  which  it  is 
necessary  technically  to  prove.  The  plaintiff  therefore  cannot 
recover  where  the  child  in  respect  of  whom  the  alleged  injury 
has  arisen  is  of  such  tender  years  as  to  be  incapable  of  anv  act 
of  service  (</). 

It  is,  however,  in  cases  where  the  wrongful  act  consists  in  the 
debauching  of  a  daughter,  or  a  person  owing  the  duty  of  a  daughter, 
that  the  difference  between  form  and  substance  operates  most 
frequently  to  cause  difficulty  and  work  injustice. 

The  plaintiff  must  prove  an  act  of  carnal  intercourse  and  a 
consequent  disablement  of  the  daughter  from  service,  either  by  her 
confinement  or  otherwise.  If  she  has  been  intimate  with  more 
men  than  one  and  afterwards  has  a  child,  the  only  person  liable 
is  the  man  to  whom  the  paternity  is  attributable  (f).     It  must 


898 


Artidii  for 
loss  iif  service- 
(>/  cliilil. 


Loss  o( 
x'rvice  must 
1h-  ticliiiiciill_\ 

|)IOVCll. 


Soliiction  of 
•latiL'hter. 


Sciliiction 
must  cause 
illnuss. 


(«)  Per  A.  L.  Smith,  L.J.,  Taj/lor  v. 
-V.  S.  .$•  L.  It.  Co.,  (18!»-,)  1  Q.  B. 
p.  UO  ;  per  E^^llc■r,  M.K.,  and  A.  L.  Smith, 
L.J.,  Meiijf  V.  (ireiit  Eautern  R.  Co 
(18!»:,)  2  Q.  I!,  p.  ;v.»l  and  p.  394.  Sec 
Jil«(  Jiprrinijer  v.  (imit  iAiHtcni  It.  Co, 
(lH7il)4('.  P.  I).  ICIi. 

(A)  Joiiiv   V.    Jlnmii,    (KiM)     Ponke, 


233  ;  Jlerrhiy.  r  v.  d'reat  E)i»feru  It.  Co., 
*iij>r<i  ;  Eraiu  v.  Unltoii,  (18(i7)  L.  IJ 
2C.  P.  til.5. 

O")  /rifiii    V.    Deaniian,     tl»m)     II 
East,  23. 

00  Hall  \.  IloUitnder,  (1H2.">)  4  It.  & 
C.  (ICO. 

(»•)  1-Mijer  V.  Griiiiu-uvd,  (1847)  ]   Ex. 
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further  appear  that  there  wan  n  Hervico  both  at  the  time  of  th 

orifiiiial  wrongful  act  and  at  the  time  of  tlio  8ul»H«».|uent!y  accru 

ing  injury.     If  there  iH  no  service  at  the  former  diite  the  whol 

foundation  of  the  action  failH ;  there  in  no  relation  l)etween  th 

plaintilT  and  the  dofendant,  and  no  right  of  the  former  in  infringe<l 

Although  there  \m  a  Huiwwpient  Herviee  which  in  interrupted  ii 

consequence  of  what  has  previously  happened  this  is  no  cauH( 

of  action,  for  the  master  takes  the  risk  of  the  condition  of  th« 

servant  at  the  time  of  the  commencement  of  the  employment  (a) 

If  there  is  no  service  at  the  latter  date  there  is  no  damag. 

MiKtained,  for  the  gist  of  the  action  is  not  the  debauching  itself 

nor  any  other  conseipiential  damage  except  the  loss  of  service  (/>) 

A  father,  or  a  person  in  the  position  of  a  father,  can  establish  n 

]»im<i/„<ir  case  by  showing  thrtt  the  girl  in  cpiestion  is  under  thf 

(ige  of  twenty-one  and  unmarried  {<■).     In  such  circumstances  he 

lias  a  right  to  her  service,  and  this  he  does  not  lose  unless  he 

voluntarily  parts  with  it  by  permitting  her  to  transfer  her  fUial 

duty  to  another  person,  or  to  enter  into  some  other  service  which 

is  inconsistent  with  service  to  himself  (</).     It  follows  that  if  the 

girl  has  been  in  service  away  from  home  and  the  engagement 

terminates,  the  right  of  the  father  at  once  revives,  and  she  is 

considered  as  being  in  his  service  even  before  she  is  restored  to 

her  home  {<•).     On  the  other  liand,  if  the  young  woman  is  over 

age  some  proof  of  actual  servije  is  necessary,  but  the  service 

need  not  be  rendered  under  any  legal  obligation  (./),    A  daughter 

cannot  as  a  rule  be  said  to  be  in  her  father's  service  if  she  lives 


tU.  In  Hoi/lf  V.  JiramliiH,  (1«45)  13 
M.  &  W.  73S,  the  question  wan  raise<l 
whether  an  action  would  lie  where  the 
illnewi  waH  caused  not  by  the  Ktluction, 
but  the  8ub«e<iuent  dejtertion  of  the 
daughter  by  the  ilefenitant.  But  the 
ilamaf^e  would  seem  to  be  very  remote. 
See  Alhoji  v.  Alhoji,  (1860)  5  H.  k  N. 
.-,34. 

(rt)  Duriet  V.  WlUianu,  (1847)  10 
n.  B.  726. 

(A)  Orinnelv.  WelU,  (UU)  7  M.&O. 
1033  ;  Uarrif  v.  Butler,  (1837)  2  M.  & 
W.  539  ;  Ea^rr  v.  OrimiriMxi,  xujtru, 

(r)  Formerly  the  action  of  seduction 
wuH  held  not  to  be  maintainable  with- 


out proof  that  the  relationship  of  master 
nnil  Hcrvant  existed,  and  in  all  cases 
some  service  was  held  necessary.  The 
rule  was  afterwards  so  far  relaxed  that 
if  the  child  was  a  minor  and  unmarried 
and  not  in  the  service  of  any  one  else, 
the  service  to  her  father  was  presumed. 

(rf)  Dean  V.  Peel,  (1S04)  ",  East,  4.". ; 
Jiliii/mire  v.  Jfalei/,  (1840)  t;  M.  ii  W. 
BS  ;  Whitbourne  v.  M'illianin,  (1901)  2 
K.  n.  722. 

(e)  7  err  If  v.  niitehiiuo,,,  (1868)  L.  R, 
3  Q.  B.  59!». 

(/)  nemett  v.  Alh-ott,  (1787)  2  T.  R. 
160. 


>ll. 


NKnttTioN  or  n\ioiiTKii. 
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.n,lep«ndently.  even  though  nho  contribute  to  hin   Kupnort   or 

<>therw.He  ,,erfonu  acts   o(  Hli.l  duty  (.).     It  Ik   not  neceHH,irv 

•hat  Hhe  Hhould  l«3  actually  living  under  hin  roof.    When,  a  f.ahJr 

<.ccu,.,e.l  two  farniH  an.l  resided  at  one  while  the  daughter  lookcl 

after  the  <lome8tic  aflfuirs  of  the  other,  it  wa-  held  that  there  wag 

.'ood  proof  of  Hervice  (h).    I„  .  .n.^lern  IrisJ-  -  .ne  (,).  the  plaintiffn 

.laughter  was  ..U  Jnri,  and   maintained    hernelf  indepen.lently 

'H  I'Hl«.ngH.  having  an  engagement  .luring  the  day-ti.ne.    In  her 

e.Huro  hours  Hhe  was  accuntomed  to  anniHt  her 'mother  in  her 

i.ouseho  d  affair..     The  sedurtion  took  place  under  her  father's 

roof,  and  ,t  was  held  hy  a  n>ajo,i,y  of  the  ('...n-t  that  there  was 

.^u  hcent  evidence  of  service  to  nupport  the  action.     Xo  English 

authority  has  gone  to  the  extent  of  this  case. 

If  a  married  daughter  lives  apart  from  her  hushand  with  her  ^,     •  , 
fa  her  and  does  acts  of  service  the  father  may  have  a  cause  of  ''^^^^. 
action  for  her  seduction  (</). 

Any  participation  in  household  affairs  or  the  performance  of  s.,.,..  h... 
tuvml  domestic  duties  will  afford  sufficient  evidence  of  service    ■""-'• 
•'  Making  tea  has  l)een  held  to  he  an  ai  t  of  service  "  (-■) 

In  Speujht  V.  (Hinera  ( /)  the  defendant  under  pretence  of  pro-  ,.      . 
viding  a  place  for  the  plaintiff's  daughter,  who  was  twentv-three   ''■--"-'"" 
years  old.  caused  her  to  leave  home  and  debauched  hei-      She  |;;«"''' 
subsequently  returned  to  the  plaintiff  and  had  a  child.     Abbott 
C.J    held  that  as  there  had  been  no  real  engagement  of  ser^•ice 
with  the  defenaant  the  relation  of  master  and  servant  originally 
existing  tetween  the  father  and  the  daughter  had  continued 
unchanged    throughout.      This    decision    would    clearly    have 
been  right  had  the  daughter  been  under  age.    It  would  seem, 
however,  that  the  fact  of  her  being  ,ai  juris  made  a  substantial 
distinction.    It  was  not  necessary  in  order  that  the  father  should 
lose  his  right  that  she  should  form  another  valid  contract  •  it 


(«)  Manlfij  V.  Field,  (1859)  7  C.  11 
X.  S.  «(i. 

(A)  Hollowan  »•  AbellAXiW,)  7  C.  &  P 
-.28. 

{<•)  O' Redly  r.  Glaveij,  (1892)  3i> 
L.  H.  Ir.  316.  The  actual  .lecision  may 
Ix;  justified  on  the  ground  mentioned 
txjlow,  p.  226. 

('/)  Hariier  v.    l.uJfkiH,  (IH27)   7    K. 


4:  C.  387. 

(O  Per  Abbott,  V.3..  Qirr-?.  Cl„rhe 
(1818)  2  Chit.  p.  261  ;  Bennett  t.  Alh-Mt 
(1787)  2  T.n.  166. 

(/)  (1819)  2  Stark.  49.3.  It  would 
hnv,.  been  different  if  the  .notion  had 
been  for  ilecoying  away  an<l  not  for 
del^uching.  See  Ee„H»  y.  M-„/f,„, 
(1W7)L.  K.  2C.  P.oi.-,. 


'/^".^  ^-.T^MTi^ 
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was  sufficient  tl.at  she  should  in  fact  cease  to  serve  him,  which 
was  the  case.  There  was  neither  a  right  of  service  nor  an  actual 
service. 

If  actual  service  or  a  right  of  service  is  shown,  the  relationship 
continues  though  the  servant  be  temporarily  absent  on  a  visit 
without  entering  any  fresh  s.,rviee  (a).  In  Grijfiths  v.  Teetf,en  (t> 
the  defendant  had  requested  the  plaintiff  to  allow  hia  daughter 
temporarily  to  look  after  the  defendant's  shop,  his  wife  being 
absent,  and  it  was  agreed  that  some  payment  should  be  made 
for  her  assistance.  The  defendant  seduced  the  daughter  while 
resident  with  him,  and  nlie  returned  homo  and  was  there  confined 
It  was  held  that  the  plaintiff  had  a  good  cause  of  action,  as  the 
daughter  nui^t  be  considered  the  visitor  rather  than  the  servant 
of  the  defendant. 

Conversely  if  the  daughter  goes  regularly  into  service  away 
from  home,  but  is  permitted  tc  return  on  a  visit,  she  will  not 
dining  the  time  of  such  visit  become  her  father's  servant  though 
she  do  acts  of  service  to  him  (c). 

If  a  daugliter  resides  at  home  but  goes  out  to  work  during  the 
day,  such  service  is  not  inconsistent  with  the  relationship  of 
master  and  servant  existing  between  herself  and  her  father  ;  and 
the  Court  will  not  be  curious  to  enquire  whether  she  was 
debauched  while  abroad  or  while  at  home  (d). 

Although  in  an  action  of  seduction  the  plaintiff  must  allego 
and  prove  loss  of  service,  yet  it  would  seem  that  in  some  cases 
damage  may  be  obtained  for  a  seduction  without  loss  of  service. 
If  the  seduction  takes  place  under  the  father's  roof,  the  circum- 
stances I^eing  such  as  to  negative  a  licence  express  or  implied  for 
the  seducer  being  there,  or  such  as  to  make  him  a  trespasser  ah 
muio,  the  father,  according  to  Lord  Holt's  opinion  («■),  may  bring 
his  action  of  trespass  for  breaking  and  entoring  the  house  and  lav 
the  seduction  as  matter  of  aggravation.     "  No  action  lies  for  the 


(«)  Hlh!  JCdmimdmiM  ▼.  MurhelL  (17«7) 
1'  T.  It.  \. 

(A)  (18.-.4)  ir,  C.  H.344. 

((•)  J'/ioHi/imiN  V.  J14IM.  (!«(«))  r.  H.  k  N. 
It! ;  //ntffm  v.  7V/y,/,  (ln72)  L.  H.  7  Ex. 
:.•«;(:  W'hilhmniey.  WUtiaiiiii,  (im\)  'i 
K.  I!.  12>. 


y)  Of/dfit  V.  iMnranhirf,  (18fi6)  i:, 
W.  U.  15« ;  ]ij,t  V.  Faux,  (18«3)  4 
It.  &  .S.  im. 

(<•)  /Vr  H.)lt,  CJ.,  ItuMtll  V.  (Wh. 
(1703)  <;  M.kI.  127,  cite-l  hy  Hnller,  J., 
in  Jliumtt  V.  Allciitt,  (1787)  2  T.  1{. 
1>.  Hi". 
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master  for  the  battery  of  his  servant  witliout  a  ;,.r  qtccf,  yet  it 
may  well  be  put  in  as  matter  of  aggravation.  Suppose  a  man  get 
another  8  maid  or  daughter  with  child,  no  trespass  lies  for  it. 
let  If  he  that  has  done  it  comes  into  the  house  without  the 
owner  s  leave,  he  may  put  the  getting  his  daughter  with  child  for 
aggravation."  The  right  of  action  for  seduction  does  not  how- 
ever pass  to  a  master's  assignees  on  his  bankruptcy  (a)  •  nor 
does  It  survive  the  death  of  the  parent  on  whose  loss  of  service 
had  he  lived  to  the  birth  of  the  child,  it  nnght  have  been 
founded. 

Thus  in  the  Irish  case  of  Hamilton  v.  Lon.,  (b)  (where  a 
daughter,  debauched  two  months  before  the  death  of  her  father 
continued  residing  with,  and  performing  acts  of  service  for.  her 
mother  up  to  the  date  of  her  confinement)  it  was  held  that  neither 
at  common  law  nor  under  the  Married  Women's  Property  Acts 
could  the  mother  maintain  an  action  for  the  seduction  of  her 
daughter. 

A  husband  has  a  right  to  the  society  and  service  of  his  wife  A..rio„  b, 
just  as  a  father  has  to  the  service  of  his  daughter,  and  for  injury  ^'""^'^'"^ '"' 
to  this  right  the  law  gives  analogous   remedies  (c).     The  old  -vil"'"'' 
action  for  criminal  conversation  was  an  action  for  loss  of  service    '^'=''°"  °' 
and  could  not  be  maintained  where  the  huslmnd  had  entirely  ''^""h^": 
abandoned  his  right  to  the  society  of  the  wife  (d).     This  actioii 
no  longer  exists  at  common  law,  but  by  20  &  21  Vict.  c.  85  s  38 
a  husband  may  present  a  petition  in  the  Divorce  Court  solely  for 
damages  on  the  ground  of  the  respondent's  adultery  with  the 
petitioner's  wife,  and  such  petition  is  to  be  decided  on  the  same 
footing  as  the  old  action  for  criminal  conversation  subject  to  this 
that  If  a  husband  cannot  succeed  in  a  petition  for  divorce  he 
cannot  succeed  in  a  claim  for  damages.     If  there   has  been 
condonation  no  damages  can  be  recovered,  which  was  not  the 
case  at  common  law  (e).    But  where  damages  are  recoverable  tht. 


('»)  Hotmrd  V.  Cniwdwr,  (ISU)  8 
M.  &  W.  «(»I. 

(*)  Ilomiltim  V.  hmg,  (1903)  Ir  R 
2  K.  B.  407. 

((•)  Smith  V.  Kaye  niul  .l»irf/ifr,  (I'MU) 
2il  T.  I,.  U.  2(il. 

id)  WWdoHw  7VmA;-f//,(l7ii3')5X.  R. 

G.T. 


357. 

(e)  nerii$tfiH  v.  IhTiuteiH,  (18113) 
1'.  292.  Hut  in  Uard  v.  Izard,  (lH8y) 
14  P.  I).  C,  ii  WHS  liel.1  that  a  hurtbttiul 
living  npai I  fioni  his  wife  uii.ler  a  .•<t'i..i- 
ration  cUh-.!  niij<lit  recover  damaj,^*!. 

18 
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Action  for 
enticing  away 
ami  harbour- 
ing wife. 


Action  for 
personal 
injuries  to 
wife. 


Right  of  wife 
to  sue  for  loss 
of  eoniortium 
of  husband. 


measure  of  such  damages  is  not  to  be  assessed  solely  upon  the 
basis  of  loss  of  society,  although  one  main  ground  is  the  breaking 
up  of  the  household  (a).  The  remedy,  however,  is  still  at 
common  law  if  a  wife  is  merely  induced  to  leave  her  husband,  or 
if,  after  having  left  she  is  harboured  and  maintained  (h).  It  is, 
of  coarse,  a  defence  to  such  action  if  the  husband  have  so  mis- 
conducted himself  that  the  wife  is  justified  in  quitting  him,  and 
it  would  seem  that  it  is  also  a  defence  if  it  be  honestly  believed 
that  such  a  state  of  facts  exists  (r). 

A  husband  may  sue  apart  from  his  wife  for  personal  injuries 
done  to  her  by  trespass  or  negligence,  in  consequence  of  which 
she  is  rendered  less  able  to  discharge  her  domestic  duties  or 
otherwise  to  render  assistance  to  him  in  his  afifairs(rf). 

It  would  seem  to  be   an  open  question  whether  under  any 
circumstances  a  wife  can  have  a  right  of  action  for  deprivation 
of  her  husband's  society.     In  Lynch  v.  Knujht  (e)  the  majority  of 
the  law  lords  expressed  an  opinion  in  favour  of  such  an  action 
being  maintainable,  although  they  decidec  against  the  plaintiff 
on  the  ground  that  the  alleged  consequential  injury  was  not 
sufficiently  connected    with    the    alleged   wrongful  act.     Lord 
Wensleydale,  on  the  other  hand,  expressly  held  that  no  such 
action  would  lie.     The  right  of  the  wife,  if  any,  must  stand  on  a 
footing  very  different  from  the  right  of  the  husband,  for  the 
latter  has  a  right  of  control  and  a  claim  of  service  which  the 
former  has  not.    It  has  never  been  held  or  suggested  that  a  wife 
can  due  by  reason  of  an  injury  to  her  husband  which  prevents 
him  from  maintaining  her  as  well  as  he  might  otherwise  have 
done,  although  in  case  of  his  death  she  may  have  a  remedy 
under  9  &   10  Vict.  c.  93;    or  under  the  provisions  of  the 
Workmen's  Compensation  Act,  1897  (/). 


(rt)  Kran*  ▼.  Kram,  (189U)  P.  I'.t.".. 

(A)  Winxmoiv  V.  (irefiilHink.  (174.".) 
Willes,  ii77.  Thin  cause  of  action  seems 
to  be  untouched  by  the  decision  in 
Itetj.  V.  Jarluim,  (IHUl)  I  Q,  B.  671.  It 
is  apprehended  that  the  husband  in  that 
case,  though  he  could  not  compel  the 
wife  to  live  with  liini,  would  have  hu.i  a 
good  cause  of  action  jiifalnst  her  it-ln- 
t  ions  who  harboured  her  and  |)crguiuled 


her  not  to  return  to  him.     See  above 
p.  .5. 

(r)  JhrthoH  V.  f'artwriglit.  (17!tti)  2 
Es)..  480;  Philj)  V.  Squire,  (1791) 
Peake,  114. 

(rf)  Bnickhtink  v.   W/iifeharen  June- 
fUm  ft.  Cv.,  (lH(i2)  7  H.  A:  N.  8:J4. 
('■)  (1««1)  »  H.  L.  C.  B77. 
(/)  fit)  &  61  Vict.  c.  37. 
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limited  to  the  period  tnr  »»,•  u  ,,^'''  *^«*  ^^  ought  to  be 

the  rervice  would  conUn,,.  1,„    j  .u  "  «P»«°li">on  that 

remote,    K,  howev-."  IhA  J         ."  """^  "^  ""'^  ■«  •<>» 
defendant,  iClZZ^Zlli  /".  ""  "*'  °'  "■» 

■piece.    Th'e  defetdl  Tnd"ed ThlTr^'r^ "°""^  "^  ''» 
their  work  unflnished   .nTl    T  ''°'' ™''''»»'J'' 'eaving 

thereby  rained     tto'r^X"?"'  °'  "»  ""'"''«  '- 

of  two  year..  p„a .:  Tnd     IT^'eid  T!'  t"*  ""^  '°'■'"■" 
sam  (<•).  '  '"'"  net  to  be  an  eicesBi™ 

hrirofr„t^r;re:s.rrr  '"/'"--'"^ » 

.ble  for  the  breach  of  the  corrlett:;:,'*  ""'""  ""  ""™'- 

general.,  IZ for  , e  "".  tl"  T'l-'^  "'  '"'^-  ■='  ^ 
«tnal  loee  suatained.  S7„!'. 'C  ^"  "  "'"  "  '«  "■» 
for  inetanee,  where  lb.  H.,  ",°°'' •'°™''0f.  «>  ■■>  everj.  case,  a. 

« Of  neshgLnt  „;  .xt:„«::r'''^  r  «""'^  °"- 

'be  pLintifr.    U  i.  howevelerm  ;tS°e'?-*°r' 
recover  any  eiiiense  for  nursing   «.Lh  ''"'"'*  ^ 

which  he  may  have  been  oT  .^k  ^    °"'  '"''  ""  '"»  'o 
apart  fron,  l„^  „,  I^,ZJ1  ^f  °°m   '1  """'^  "'"  "'  '"' 
When  the  actioHsf!^  7ZT      ^""^^  '^'• 

^"iu^to  tbe  p,ai„«;:  !z>'^t:L\'z!'  t'°'  "■» 

..on.  Whether  he  .cupy  a  p.rf„.ai  ^Ilr  oTtt'c;'  Tht; 


229 


Damages  in 
case  of 
ordinary 
servant. 


Damages 
aggravated 
by  malice. 


Damages  for 
injury  to 
feelings. 


Damages  in 
action  of 
seduction. 


(1840)  11       49,5, 


(«)  //.'rfW/  V.  StaUohra 
A.  k  E.  .Stil. 
''')  (1N19)  ^  Moore,  12. 
W  See  too  /yr  Crompton,  .1.,  Li.,„leu 

'V^"t^' (•«'«)  22  Amer.  Bep.  47-,.   ^ 


2  0:1?^^""   ^-   *"'""-.    CS^G) 

(/)  Flrmngton  v.  ,*«/<A,;.,,   ,  . 

/>-«v7/W/,(,8,fi,,st^rk.287'^   ' 
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kind  of  action  the  whole  conduct  of  the  parties  and  their  posi- 
tion in  life,  though  not  their  means,  are  to  he  taken  into  con- 
sideration (a).  It  is  an  aggravation  of  the  damage  if  the 
defendant  did  the  wrong  while  received  as  an  honourable 
suitor  (6) :  on  the  other  hand,  it  is  a  mitigation  if  the  plain- 
tiff has  himself  been  a  negligent  and  imprudent  guardian  (c). 
The  defendant  may  further  seek  to  reduce  the  damages  by 
proving  the  woman  to  be  of  bad  reputation,  but  he  cannot 
give  in  evidence  specific  acts  of  misconduct  on  her  part  (d) 
except  with  a  view  of  attributing  the  paternity  of  her  child  to 
some  one  else,  in  which  case  the  evidence  is  admissible  not  on 
the  question  of  damages  but.  ,-ta  a  defence  to  the  action  (e). 
Evidence  of  the  woman's  good  character  cannot  be  given  in 
the  first  place,  but  only  aftei  the  question  has  been  raised  by 
the  defendant  (/).  Lord  Ellenborough  decided  in  two  cases  that 
the  mere  fact  that  she  had  been  cross-examined  as  to  her  cha- 
racter did  not  put  it  in  issue  (^f),  but  must  be  taken  simply  as 
an  impeachment  of  her  credit;  on  the  other  hand,  in  a  later 
case,  after  such  cross-examination  evidence  of  good  character 
was  held  admissible  (/<). 


(a)  Hodtoll  V.  Taijhr,  (1873)  L.  R.  9 
Q.  B.  79. 

(*)  Elluitv.  Xlcilh,,  {ISIS)  5  Price, 
641  ;  Herry  v.  Da  Cotta,  (1866)  L.  R.  1 
0.  P,  331. 

((■)  In  IUdi\e  v.  Scoolt,  (1795)  Peake, 
316,  the  plaintiff  had  suffered  the  de- 
fendant, whom  he  knew  to  be  married, 
to  court  his  daughter  on  the  representa- 
tion that  he  was  about  to  procure  a 
divorce,  and  Lord  Kenyon  directe<l  a 
nonsuit.  It  would  seem,  however,  that 
nothing  short  of  absolute  connivance 
would  deprive  the  plaintiff  of  all  right 


of  action.  See  Ihiherhy  v.  Ounning, 
(1791)  4  T.  R.  6.51. 

(d)  St-ott  V.  SamptoH,  (1882)  8  Q.  B.  D. 
491. 

(«)  Fimlitu  V.  Stlwai/,  (1800)  3  E«p. 
236;  Jonfii  V.  James,  (1868)  18  L.  T. 
N.  S.  243. 

(/)  GarhHtt  v.  Simpton,  (1863)  32 
L.  J.  M.  C.  186. 

(^)  Bamjitld  v.  Mattey,  (1808>  I 
Camp.  460  ;  Dodd  v.  Xorris,  (1814)  3 
Camp.  519. 

(//)  Bate  V.  mil,  (1823)  1  C.  4  P. 
10<). 
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Canadian  Notes  to  Chapter  X. 

SEDUCTION  AND  LOSS  OF  SERVICE. 
LABOURERS  DESERTING  SERVICE  (a) 

ENTICEMENT  BY  FATHER  OP  SERVANT, 
ticeship,  the  proper  remfldv  a.,rjr,=f  Vif   /  .u    ™P'^*®  ^^^  appren- 

COMBINATION  TO  INTIMIDATE  WOBKMAN  (d). 
See  Hynes  v.  Fisher  [e). 

Ontario. 

mRBOURING(/). 
MOTIVE  OP  PERSON  ENTICING  SERVANT  W 
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SEDUCTION :  PATERNITY  OF  CHILD  (i). 

Miller  (I) ;    Evans    v.  Ontario. 


See  Kimball   v.   5;«(7;«  (A) :    Rmn  v 
W'attCB,);  MHliyaay.  Thomp,on(n)! 


(a)  P.  220,  mpra. 

(*)  W7iW,,«  V.  ,«*?,<.»*,  Ta^,  439  (1827) 
ewe    on    Statutes    of    Labouren ;    20 

(e)  DilliHgkum  v.  irv/,,,,,  6  O  S  86  • 
see  i?fer*  v.  .Slff.y./M,,,,,  3  L'.  C.  B.  160  ' 
W  Seep.  221,  »«ym/. 
(»)  4  O.  H.  60. 

(/)   P.22I,*«y,;.rt. 

is)  P,  222,  tu,,r„. 


(A)  2fra«<</(  t.  Jioffi,  10  O.  L.  R.  284 
(190.5),  the  principles  of  .South  H'alet 
Miner*'  Federation  r.  Glamorgan  Coal 
«»..  (1905)  A.  C.  239,  an.l  Ueud  y. 
FneMy  Soriety  of  0,,eratire  Stone- 
mamns,  (1902)  2  K.  H.  732,  applied. 

(0  P.  223,  »«i^ra. 

(A)  5  U.  C.  K.  82. 

(0  21  U.  C.  R.  202  ;  22  U.  C.  R  87 

(»0  2  O.  K.  16<5. 

(»)  23  O.  B.  54. 
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Ontario. 


SERVICE  MUST  BE  AT  THE  TIME  OF  SEDUCTION  (a) 
Ontario.  See  McKertie  v.  McLean  (b). 

INDEPENDENT  SERVICE  (c). 
Manitolja.  The  plaintiff  sued  defendant  for  the  seduction  of  her  dauchtei 
fourteen  years  of  age.  At  the  time  the  seduction  took  place  the 
girl  was  Imng  as  a  domestic  servant  at  the  defendant's  house 
the  wages  to  be  paid  to  the  mother.  Held  no  evidence  that  cir 
leiuamed  the  servant  of  the  mother  (d), 

GIRL  RESIDING  AT  HOME.  BUT  GOING  OUT  TO 
SERVICE  (O. 
Where  the  girl,  by  agreement  with  her  mistress,  was  at  liberty 
!vv,;  K*'®^  """  '^"^f^'  ^^'^  *''®  plaintiff  (her  brother)  at  home,  foV 
wtiich  she  received  compensation  under  contract  with  him,  held 
tiiat  He  was  entitled  to  maintain  an  action  (/). 

SEDUCTION  OR  RAPE. 

„,i°f£'  I'l'  ^Vu^  plaintiff's  daughter  swore  that  the  defendant 
was  the  father  of  her  child,  but  that  the  connection  effected  with 

w  u^u  .  .^®^^°''*"*  y^^  ^y  ^"'^''^  an*!  ^itho"t  her  consent. 
Held,  that  the  jury  might  be  satisfied  as  to  the  paternity  and 

connection  and  discredit  the  evidence  of  force. 
DEATH  OF  PLAINTIFF  IN  ACTION  FOR  SEDUCTION. 
CromH^^til"^"*  ^'  ^^°^"^'^"  ^^^ '  ^'^^^  ^-  (Goodman  (i) ;  Healey  v. 

DEATH  OF  DEFENDANT. 
See  Lince  v.  Faircloth  (I). 

INFANT  DEFENDANT. 
See  Hyne  v.  Br  n-n  (m) ;  Straughan  v.  Smith  (h). 


Ontario. 


Ontario. 


Ontario. 


Ontario. 


(a)  P.  224,  tupra. 

(*)  6  0.  ii.  428,  grandniece  of  plain- 
tifE. 

(p)  .See  pp.  224  er  neq. 

(d)  Hehb  V.  Lawreiue,  7  Man.  L.  It. 
222  ;  Oirr  v.  Clarke,  2  Chitty,  260, 
commented  on. 

(0  I'.  226,  »uj>ra. 

if)  Strangknn  v.  Smith,  \'j  (j.  R.  TiTA  ; 
Ri*t  V.  FaMj;  4  B.  ic  S.  4U1»,  S|«cially 
referred  to. 

is)  10  O.  L.  R.  489  (1903)  ;  cf.  Gile  t. 


Hubble,  26  0.  K.  279;  Reg.  v.  Smith,  1» 
O.  R.  714.  See  further  cases  in  Dig. 
Ontario  Case  Law.  at  p.  6.H20,  as  to 
felony. 

(*)  6  C.  L.  J.  «(*,  death  after  verdict. 

('•)  10  V.  C.  C.  P.  174,  rights  of  ad- 
ministrntor  of  original  plaintiff. 

(*)  11  U.  C.  C.  P.  .-,27,  writ  i88ue<l  by 
father  in  lifetime. 

(0  11  C.  L.  T.  Occ.  K.  4;t. 

<»«)  13  P.  R.  17. 

(«)  19  O.  R.  638. 


Canadian  Notei. 

STATUTES  RELATING  TO  SEDUCTION. 

Sel  L°"  ThI'  fafhiwS  ^P* -""^  ^^«  ^°*'«"  '°r  Seduction)  (a) : 

mother  (^(IttKhekli^LT^^^^^  '''  death  (c)/ihe 
unmarried  female  MwL^TT  i'^**^  °^'  remarries)  of  auy 
tion  the  fStheTor  ^Uer  couldT^^^^^^^  "'^'^.'^^  whose seduc^ 

unmarried  femaL  was  atlhi  f?r^L  /'".?"  ^'^'^^  ^°  <=«««  ««<=*» 
protection,  may  maintainM  o  .-^  ^''^"/"S  ""^«''  ^is  or  her 
standing  suSZlrried  feL^^  °°  ^^  i^'  «?duction,  notwith- 

tion(/)^er^n^^resfdin^Uh  ano^L*^  *''"'  "^  ^''  ««'^»«- 
otherwise  "  (7).  '^esiamg  with  another  person  upon  hire  or 

bySatC^^oflt^f/t^l:!!  n'ofbT  '"  "'"''^'^^  ^-»«''' 
act  of  service  performed  U  S!  ^®  necessary  to  prove  any 

Hhall  in  all  cL^e  presumed  ^n/n"''"^'"^"'"?'  *'»*  *^«  «»»« 
to  the  contrary?  bStTcaTe  thrflh!  ^^'^^"''V^*"  »^«  received 
seduced  had.  ^^We^^e  Xti^fil^^^^^^^^^^ 
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(")  For  the  criminal  liability  for  se- 
duction, see  Criminal  Code,  ss.  181— 
184. 

(*)  The  father  of  an  illegitimate  child 
cannot  bring  the  action  merely  on  the 
pround  of   being  her  father :  jiiggt  v 
Hi'rHham,  1  U.  C.  K.  KM,. 

('•)  Apparently  the  death  of  the  fnther 
after  Beduction  prevents  the  mother 
from  maintaining  an  action  without 
pr.K)f  that  she  was  entitled  to  the 
daughter's    services:    Smart    t.    //«,« 

-4  l».  R.  407.  There  is  no  onus  on  the 
mother  to  plead  the  death  of  the  father  • 
helly  V.  JMI,  23  U.  C.  R.  27«  ;  but  see' 
L<ike  V.  Iiem,»>.  4  1'.  C.  C.  \\  430  ;  Ford 
V.  Gourlay,  42  U.  C.  R.  .-,.-,2. 

(</)  For   ca«e   where    sister   allowed 
common  law  right  of  action,  although 
mother  living  in  province,  see  TweedUe 
V   B<>gie,  27  U.  C.  V.  P.  ,5«1.     For  effect 
•  f  mother's  second  marriage,  see  IliH/an 
v.^/*m««,30l-.c.H.  U.    The  mother 
"f  an  Illegitimate  daughter  can   main- 
tain  an  action  for  her  seiluction  onlv  ou 
the  principles  of  the  common  law,' but 
"he    IS    so   far   in    lo<;,   ,mrenti,   that 
damages  may  be  given  bcyoiul  the  mere 
k«.  of  service  :  MnMeroy  v.  liurnham, 

«  U.  C.  R.  M,  where  the  seduced  was 
':vi!,-  n-itn  defeuUunt. 


(«)  For  cases  of  step^laughter  see 
Green  v.  Wright,  24  U.  C.  R.  246; 
Miliituth  v.  Tyrhur,!,  24  U.  C.  R,  443  ' 
23  U.  C.  R.  ,-,(;.-,  ;  Smith  v.  CrooLr,  23 
L-  C.  B.  84  ;  ^\^ater»  v.  Poweri,  29 
L_.  C.  R.  33«;  Meyer  v.  ^,.«,  13  u.  h. 
;t5.  Awi.lowixnotnn-inmnrrie.  female 
within^  this  secti  u  :  Airi,-  v.  -,,  7 
V.  C.  C.  p.  363  ;  And^r^.^  y  Jtaniie'lJ 
L.  f  C.  P.  oHC.  The  fact  that  the 
<  aughter  gets  manied  by  the  time  of 
delivery  appears  to  be  no  defence  :  Hyati 
v.  .Viller,  21  V.  C.  R.  202. 

(/)  While  mere  illicit  intercourse 
affords  no  ground  of  action,  proof  of  iU- 
ncM  or  physical  disturbance  sufficient 
to  have  caused  kwa  of  service  to  the 
parent,  if  the  girl  ha.1  been  living  with 
the  parent,  is  all  that  is  uecesswy  :  liar- 
n»,m  V.  Prenfiee,  H  A.  R.  fi77. 

Iff)  ^^'or  is  it  necessary  that  she  should 
be  livmg  with  her  parent  at  the  time  of 
her  subse-iuent  illness:  Harriton  v 
Pre„tUe,  24  A.  R.  .;77.  The  Statute  of 
Limitations  runs  from  the  time  of  the 
se<luction  :  MrKay  v.  Hurley,  18  U  C 

(/')  The  brothel-  of  the  girl  is  not 
within  this  section,  and  must  prove  ser- 
vice :  ^fcKay  v.  Jiurley,  18  U.  C.  R.2.51. 
The  father  bringing  an  action  does  not 
ne«l  .0  plead  the  statnte :  McLmh  v 
Aimilie,  »  O.  S.  4.>6. 
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provide  for  and  retain  her  as  an  inmate  (a),  then  any  otht 
person  who  might  at  common  law  liave  maintained  an  actio 
lor  the  seduction  may  maintain  such  action  "  (h). 

Sect.  8.  "Any  person  other  than  the  father  or  mother  who  b 
reason  of  the  relation  of  master  or  otherwise  would  have  bee! 
entitled  at  common  law  to  maintain  an  action  for  the  seductioi 
of  any  unmarried  female  may  still  maintain  such  action  if  th 

Ik!  I- fi?5.'"?**l®'"  ^.,'?°'  ™«dent  in  Ontario  at  the  time  o 
the  birth  (d)  of  the  child  which  is  born  in  consequence  of  th^ 
seduction,  or,  being  resident  therein,  does  not  bring  an  actioi 
uij »  ,  seduction  within  six  months  from  the  birth  of  thi 
cnild     (e). 

Sect.  4  (by  62  Vict.  c.  18.  s.  1).  "In  case  the  father  anc 
mother  of  any  unmarried  female  who  has  been  seduced  are  boU 
dead,  and  such  unmarried  female  is  under  the  age  of  twenty-one 
any  person  who  at  the  time  of  the  birth  of  the  child  which  ii 
born  m  consequence  of  the  seduction  was  the  legal  guardian  of 
or  stood  tn  loco  parentis  (/)  to.  such  unmarried  female  m&^ 
mamtam  an  action  for  the  seduction,  notwithstanding  that  such 
unmarried  female  was  at  the  time  of  her  seduction  serviuc  oi 
residing  with  another  person  upon  hire  or  otherwise." 

R.  8.  B.  C.  1897,  c.  52,  s.  28,  action  for  seduction  not  within 
jurisdiction  of  county  court. 

Ord.  N.  W.  T.  1908,  c.  8  (Seduction). 

Sects.  1,  2,  and  8  as  in  the  Ontario  statute. 

Sect  4.  "Notwithstanding  anything  in  this  ordinance  an 
action  for  seduction  ma^  be  maintained  by  any  unmarried  female 
Who  has  been  seduced,  in  her  own  name,  in  the  same  manner  as 
an  action  for  any  other  tort,  and  on  any  such  action  she  shall  be 
entitled  to  such  damages  as  may  be  awarded." 


(a)  Held,  that  the  mere  abandonment 
would  not  of  itself  divest  the  right  of 
action  though  it  should  affect  the 
damages  :  Jamet  v.  ffawkinn,  2.".  U.  C 
C.  P.  346. 

(*)  There  is  no  onus  on  the  plaintiff 
to  prove  that  the  parents  were  absent 
or  had  failed  to  bring  an  action  :  .\",c- 
ielU  V.  Gimlding,  21  U.  C.  R.  306  ;  or 
that  they  were  duad  :  Fi»-d  v.  Oourlau 
42  U.  C.  R.  6.52. 

(<•)  The  mother  has  a  sufficient  com- 
mon law  right  to  bring  an  action  in  the 
absence  from  the  Province  of  the  girl's 
father.  This  Act  is  an  enabling  Act 
enlarging  the  right  of  action  under  cir- 
cumstances which  at  common  law  would 
not  be  sufficient :  Gould  v.  Ertkinr,  20 
O.  R.  347.  Although  the  residence 
•broad  of  the  father  has  vested  a  right 


of  action  in  a  master,  the  parent  may 
sue  for  the  seduction  ;  Cromie  v.  Skene 
19  U.  C.  C.  P.  328. 

(d)  The  action  can  be  brought  by  the 
parent  even  before  the  birth  of  the 
child  :  LetjH-raaee  v.  Duchene,  7  V.  C.  R. 
I4(i  ;    Wettciitt  v.  Powfll,  2  E.  i  A.  .-,25. 

{*)  See  Whitjield  v.  hM,  1  U.  C.  R. 
223,  as  to  effect  of  this  enactment. 
Where  the  mother  brought  action  within 
the  six  months,  and  the  action  abated 
owing  to  her  death  (after  verdict  had 
been  set  aside  and  tefore  new  trial  took 
place),  held  that  the  masters  right  of 
action  hail  been  taken  away  by  the 
statute. 

(/)  In  loeo  parenfii—huabaniX  of  the 
girl's  aunt ;  wxAbemethy  v.  McPherton 
26  U.  C.  C.  P.  516. 


H^-^: 


Canadian  Notes. 

Sect.  4.  KSLV.  ""  '•  ^'  """™  "»'"'«• 

the  word,  '^Sttirtr  »L°" '',f°  ■,?'""■  "»'  --"» 

or  mother."  ^  *"®  ^*'"«     a^ter  the  words  "  father 

C.  8.  N  B   1903  c  n  1     *^,V  '°"  °'  '^  "°""^y  °°"'t  (*) 

actions  for  seduction.'  ^'         ^*^^'  *"*''  ^^  J»'"y  Preserved  in 
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ACTION  FOE  CRIM.  CON.  (c) 
Sm  notes  to  Ch.  I.,  npra,  p.  89. 

DAMAGES  IN  CASE  OF  OEWNARY  SERVANT  (,0 

give  .mpte  componsaliorior  all  i"""^"'  *>"' ."«  Ji«y  may 
wrongliu  act  W.  '"  (lamages  resulting  from   the 

DAMAGES  IN  ACTION  FOR  SEDUCTION  (/, 
V''^^'o-'^U^o.^^^7>^''^^^Ztl^ll-^-^  o»  the  OntaH.. 

BAD  REPUTATIOxN  (h). 
See  McMahon  v.  Skinner  ti\ .  \r  n 
effect  as  English  cases^       ^  ^'  '^^'^'^'•^'"y  v.  G,«„d^  (^.),  to  same  Ontario. 


(«)  R.  8.  M.  19<)2.  c.  40,  8.  59 
(*)  R.  S.  M.  1902,  c.  3S,  s.  60  (b). 
('•)  V.  227,  *«^ra. 
('0  P.  229,  »upra. 

,('^«^itt  y.  Ontario  a,pper  Light- 
-"'9  Rod  Co.,  44  U.  C.  K.  28r 

l^t.  L.  J.  22;Zr,v«v.  i>«wrf«„,  33 


U.  C  R  550,  cases  where  Court  refused 
to  interfere.  ^^ 

Jf'/"''^  "'■  ^'"'"•'"y.  -J^  L'.  C.  K.  552. 
See  i'a/*,*,*  v.  inivo^,  20  U.  C.  C  P 
J**-',  distress  of  mind. 

(/')  1*.  230,  iMpra. 

(')  2  V.  C.  n.  272. 

(*)  39  U.  C.  K.  316 
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In  dealing  with  rights  of  action  arising  out  of  injuries  done  to 
property  movable  and  tangible  in  its  nature,  there  are  two  main 
things  to  be  considered :  first  of  all,  the  nature  of  the  wrongful 
act;  secondly,  the  nature  of  the  right  or  interest  which  is 
infringed  by  such  act.  It  is  clear  that  he  who  actually  damages 
a  chattel  belonging  to  another,  whether  indirectly  by  reason 
of  his  negligence,  or  directly  by  some  act  done  to  the  chattel  in 
the  nature  of  a  trespass,  is  guilty  of  a  wrong.  Where  a  cab- 
driver  had  deposited  his  licence  with  his  employer  and  the  latter 
on  discharging  him  from  hi.s  service  indorsed  his  reasons  for  so 
doing  on  the  licence  without  any  authority,  it  was  held  that 
there  was  a  good  cause  of  action,  and  that  it  was  no  defence  to 
plead  the  truth  of  the  indorsement  (a). 

There  may  be  a  trespass  without  the  infliction  of  any  material 
damage  by  a  mere  taking  or  asportation.  The  removal  of  a 
chattel  from  one  room  to  the  other  without  any  authority, 
express  or  implied  from  the  circumstances  (/>),  may  be  a  good 
cause  of  action,  although  but  for  nominal  damages  (c).    It  is 


(a)  Ilt>gfr»  v.  Mucmtumra,  (1853)  14 
C.  B.  27  ;  see  Ilurretl  v.  Ellh.  (184."))  2 
0.  B,  295  ;  Wennhak  '•.  Mnrgan,  (1888) 
20  Q.  B.  D.  fi35  ;  y,n-rh  v.  Birch,  (1895) 
1  Q.  B.  fi39. 

(i)  As  where  property  derrlict  or  en- 
(langere<l  is  talten  with  the  intention  of 


preserving  it  for  the  owner,  soe  per 
Coke,  C.J.,  I>,uwk  v.  Clarke,  (1613)  2 
BnU.  p.  312:  per  Pollock,  C.B.;  Reg. 
V.  miey,  (1853)  Dears,  C.  C.  p.  157; 
Kirk  V.  (iregonj.  (I87«)  1  Ex.  D.  55. 
(<•)  Kirk  V.  Gregorij,  tupra. 


THKHPAKS    TO    CHATTKLH    AKI.    COKVERBIOK. 

apprehendetl,  however  that  fnr  o  ♦  l-      . 

«.. P.r., from ,h„'„^:r;^„tL"»     «:*?'!:  "«"°"  '»-" 
to  A.,  .„d  B.  W„,  »nl.,.,„„;  p^^-  ,™"'"' '  S""^'  Wong 

'0  C,  the  taking  0/  them  bv  C  ^,T^^.  "  "■'""'"  "■<"» 

of  Mlion  in  trover  i,  „^  .  .r™„    7,       °"^ '''™  "  «'^  '"•" 

The  receiver  „,T„L  '1.  7"°  f  ""  "'''•°"'»-  <"  ^''  «"«• 

comm  tted  an  act  of  l.o«i,      .  ""-""on  debtor  had  previous  y 

-.•«nee.in  UnTrVL.'^ZeT.  S  bv"',7'''™""^   "'' 
•eized  in  the  ejecuii™  ,■„         ,  '    "'  •"'  "'""•"' .»  "lo  goods 

value  o(  the  Z  °  C;  h!v     'm  '"'  ""  ''"'" '» '™™  '»  "•« 

original  taking  waeir'l  "'  "  ""  ^'"'""t  »<««  'he 

mere  title  by!!.;,  r    r"'!.',"""'^''"*''''"  '"  '"^caae 

«»int.i„.n'„et  :  Jeltr'i  V'"  T'  '°"'»"«  "  '° 
'or  an  illegal  di..„„  n.l'Iuee?!'"  '""'"i"™'"'  may  ene 

1..  gran.  0,  ,e.ter.  ouJi^ZCl,'''''  °'  '"'■"'«'•'«•-' 

w,.M,a jij:„::r  tLtwrrar"''"""'^- '-^^^ 

be«a»M  he  di,hones.lv  converted  iTh,.,  ,  '°'  """'J'  '™~*°°' 

o'«  bailment.    He  did  n^Ilrfe™  ,  Uthr    "  '"'>'"-^»^' 
'tns  conaenuentiv  „„  ir,.™.     T    ,  P"'""""".  «nd  there 

"UIV  .bal  ia  .o-r/atr  J  ro":  rSie  T  ",  "'  "  "°'' 


*  "•  ***-*  =   "  "'''-'•  V.  7/a«r**,  (1901) 


Xi 


M.  t  (J 


.604. 


'rP'    V.  StallwiHid, 


760: 


(1843) 


oxpiuiuiiijf    y/o/„j 


W    T. 


-^"W"*.  (1833)  SBing.  471 
(r)  Urceny  by  «  bailee  wa.  flnit  made 
I  offence  by  2o  *  21   Vin.  „  r.  .   - 
■epRcted 


an 


i  Vict. 


.  i'fi,  s.  3. 
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CONVERBION. 

deprive.!  of  that  poHBeunion,  and  tlie  clmttel  h  rnnrrrtftl  to  the  at 
of  some  one  else.  Heru  the  wrong  in  not  dono  to  the  tiling  itae 
but  to  the  tthstract  right  in  the  thing. 

It  may  of  courHe  happen  that  the  one  wrong  will  involve  %Y 
other.  If  A.  takes  the  chattel  of  B.  from  him  he  commits  mi  ac 
of  trespngH,  if  he  takes  it  an.l  keeps  it  he  in  guilty  of  hoth  trespa. 
and  conversion  (a).  A  man  may,  however,  he  .leprive<l  of  hi 
property  by  many  other  means  than  a  wrongful  taking,  as  fo 
instance,  by  u  wrongful  detention. 

Apart  from  trespaHH,  there  were  at  common  law  three  forms  c 
remedy  open  to  the  iwson  who  had  l)een  tortiously  deprived  o 
his  goodn.     He  might  proceed  by  trover,  detinue  or  replevin. 

The  action  of  trover,  according  to  the  original  form  of  declara 
tion,  was  applicable  only  to  cases  where  the  plaintiff  had  lost  hi 
goods  and  they  were  subsequently  found  and  appropriated  by  th 
defendant.  However,  the  averments  of  lows  and  finding  had  loni 
been  considered  immaterial,  and  were  not  traversable  by  thi 
defendant. 

Lord  Mansfield  thus  describes  the  actiim  of  trover :   "  In  forn 

it  is  a  fiction,  in  substance  a  remedy  to  recover  the  value  of  per 

sonal  chattels  wrongfully  converted  by  another  to  his  own  use 

The  form  supposes  the  defendant  may  have  come  lawfully  int( 

the  possession  of  the  goods.    The  action  lies,  and  has  been  broughi 

in  many  cases  where  in  truth  the  defendant  has  got  the  possessior 

lawfully.     Where  the  defendant  takes  them  wrongfully  and  bj 

trespass,  the  plaintiff,  if  he  thinks  fit  to  bring  this  action,  waives 

the  trespass  and  admits  the  possession   to  have  been  lawfullj 

gotten  "  (i).     It  will  be  seen  afterwards,  however,  that  the  mere 

unlawful  taking  may  of  itself  be  a  good  cause  of  action  in  trover. 

By  the  first  Common  Law  Procedure  Act  (< )  the  fictitious  aver- 

ments  were  abolished,  and  by  the  form  of  declaration  given  it  was 

simply  alleged  that "  the  defendant  converted  to  his  own  use  or 

wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of  the 

plaintiff's  goods  "  (<l).    These  alternative  allegations  are  in  truth 


(a)  See  below,  pp.  234,  23.5,  FimtdfJi  v. 
Wilhmtihhy,  (.l«4l)  K  M.  &  W.  540. 

(A)  Cuoper  v.  Chiltii,  {^\i:Ai)  1  Burr, 
p.  31. 


((•)  lii  lie  It!  Vict.  c.  7t;,  s.  4!». 

(.'/)  It  is  S.111I  that  this  alternative 
allegation  wiwt  iu  reality  intemled  as  a 
substitute  for  the  first,  and  that  the  two 
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TRKHPAHH    To   (llATTKia    >». 

"lATTKLg   AND   CO»Vl::iBION. 


"..r  then,  i»  ,.ri,„.i  ,;„,>  „„i|,v  ',!  ""''"" ''"'»''"""  '''  '""°» 

l-»  ..id  «...  a  ,w.„„  .1    Ik.rr™""-  "  ""■  '">"'"'• 

»' .  co„ve™i„„ ,,,  .„e  n,.:.  t.  :  ;:!';i"''''"°'«''"'j- 

<lu..tion  i,  di.cu,™j  l„h,r  „„  (,.,.  *  l».M»..on.    T|,i. 

A  mere  taki„„  „„M.,,„p„,j  J ,  . 


^14 


ve^on.  _  i„  ,■„„„„. ,,  „,,,„„„„,^  f^'T.V.TS  :■"',  ■»  ■:-  ™-  ;s;£. 


version.    Ii,  f,,,,/,;', .  i,v,y""',r"'',"°°  ""f"-  ''•"  ■»  no  con- 

P..«ge.  S„b».,„en.lj.  the  tatter  ZkZ'il^^r  7  """' 
«.rry  out  hi.  contract  and  <iesire,l  Erl intfr,  ' ''"°'' *" 
horMB  (roni  the  boat   wh.„l,  ,u       '     .  °  remove  the 

defendant  then  loull  Lll  n  ^ f  "'""'  *°  '^'  ^'- 
on  the  landing-place     rt  he  t  L,  ^^  '""''  '''"^  '°^^ 

-  doing  he  wL'guiH,  oTa  ^  :  '7,  ^'-f  ^^^T'  ''^'  '^ 
«»  misdirection,  because  the  jurvTu^ht  oT  f ''''* ""'' "•'^" 
considerwhattheintentionof  t.  2^  \  ""'  ^"^  "'^^^  to 
'md  inten<led  to  get  rid  o  tl,e  ho  "  I''  '"^ ''"''  ^''^^^^^  he 
rkht  or  don^inion  ov     th  1      "n  T    "  '"''^  °^  ^°  ^^^^^  ^^ 

'"t^m.       it  ha«  never  jet  been  held  that 

UP'4)  I,.  Ji.  <•  Kx.  |>.  ><!(. 
('■)  Set'  bi'l.)v\-    [,.  2:>H  ■  an,  I  V       I 


":nj'""'^\'"^''"^'-»'3'»n  oversight 
'"•^  l^y.  •  ••  \'.  V.  Acts,  p.  ,85.  *■ 

('')  See  y;«y  nrarawell.  L.J.,  (,-i„„  ,. 
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CONVERSION   BT  TAKING. 


Need  nut  be 
iDti'Dtion 
to  Hit] u ire 
owDcrahip. 


roiiHtrnctiTe 
takiiif^. 


tlie  single  act  of  removal  of  a  chattel  independent  of  any  claim 
over  it,  either  in  favour  of  the  party  himself  or  any  one  else, 
amounts  to  a  conversion  of  a  chattel.  In  the  present  case,  there- 
fore, the  simple  removal  of  the  horses  by  the  defendant  for  a 
purpose  wholly  unconnected  with  any  the  least  denial  of  the  right 
of  the  plaintilT  to  the  {rassession  and  enjoyment  of  them  is  no 
conversion  "  (a). 

The  taking  need  not  be  with  the  intention  of  acquiring  a  full 
ownership.     It  is  enough  if  any  interest  is  claimed  inconsistent 
with  the  right  of  the  person  truly  entitled.     In  Tear  v.  Free- 
bndif  {h)  the  defendant  wrongfully  *ook  possession  of  certain  goods, 
with  the  intention  of  acquiring  a  lien,  and  it  was  held  that  he  was 
guilty  of  a  conversion.     Even  a  still  more  transitory  exercise  of 
dominion  may,  it  would  seem,  amount  to  a  conversion.     "  If  a 
man  takes  my  horse  and  rides  it  and  ♦hen  redelivers  it  to  me 
nevertheless  I  may  have  an  action  agaii,     him,  for  this  is  a  con- 
version, and  the  redelivery  is  no  bar  to  the  action  but  shall  be 
merely  a  mitigation  of  damages "  (r).     Any  asportation   of  a 
chattel  for  the  use  of  the  defendant  or  a  third  party  amounts  to  a 
conversion  "  (d).     If  therefore  a  man  takes  and  uses  the  chattel 
of  another  in  an  unauthorised  manner,  and  without  further  default 
on  his  part  it  is  lost,  injured,  or  destroyed  before  it  can   be 
returned  to  the  owner,  he  is  liable  for  the  whole  damage. 

The  taking  may  be  constructive  merely,  as  by  a  transfer  on  the 
books  of  a  warehouseman  or  an  indorsement  of  a  document  of 
title  (e).  But  a  man  does  not  convert  goods  simply  by  making  a 
contract  for  their  purchase ;  the  conversion  takes  place  on  the 
acceptance  of  delivery  of  the  goods  or  of  the  document  which 
represents  them.  A  broker,  so  long  as  he  confines  himself  to  his 
regular  business  as  a  medium  of  communication  between  the 


(fl)  /Vr  Loril  Abinger,  p.  547.  The 
distinction  ttetween  tri>«|iaMi  anil  con- 
vcnion,  although  in  many  ru*|iect)i  now 
uiiini[>onant.  may  be  very  material  on 
tlie  qiteittion  of  clamntreN. 

(A)  (1858)  4  C.  B.  N.  S.  228. 

{(•)  Rolle  Ab.  til.  Action  unrraw.p.B. 

(</)  /Vf  AMei-on.  ».,  fonldrn  v.  lliV- 
IxMghhy.  (1841)  8  M.  Jc  W.  p.  548.  See 
IM-r  Holr,  CJ.,  Prtrf  v.  Iffnnigf,  (.1701) 


12  Mo<l.  p.  520  :  Mnlgrare  \.   OgtUn. 
(1590)  C'ro.  Klii.  21!t. 

(f)  M'f\)mhir  r.  />a  n>«.  ( 1 805)  fi  East. 
•'•.W.  So  there  may  be  a  converiion  if 
ifood*  are  oonMniotively  partcil  with 
(//uHi  T.  yyiV/,  (1874)  1,.  K.  !»  Kx.  8rt  ; 
JohiuoH  V.  Steur,  (18B3)  IT.  0.  B.  N.  8. 
liHli  ;  »M<1  s»f  (HioH  Credit  Hank  v. 
.Vrr*y  Ax-t*  .«•  llarhtmr  Hoard,{\«^) 
•1  Q.  B.  2(».-). 


TRESPASS    TO   CHATTEla    .«,. 

i-WATTELS    AND   CONVERSION. 


the  contract.  ^U  t  ^o^'  '''t^^^  "-  -»bject-u,atter  of 
contract,  if  the  .olj  ILI^LTT^:^  ""^  ^'""  "'^'^  "^« 
them  pass  through  his  hands  InlK  '"™'"*  representing 

transfer  of  possession  then  if  Zf.       «et'vely  i^uervenes  in  the 
himself  a  w^ng-doer  ;«)  '"   "' ''  ""'*^'"'  '^^  '^-"-e^ 

alBO  to  taice  possession  of  th    g2  I^       V' ""  '"^  ^'^^"^'^  f^=""' 
V.  Rolnn..n  (b)  the  defendant  ha^^    themselves.     In  77,«,v,,.„rf  "*• 

writ  of  possession.     H    fotd   h«  "l  ""  ""^  ''^"^  ""^--  « 

some  Hme  which  was  tl  «  ^'^^^^^^^^^^      '"^  '-'^-S  «"  ^  harge 
them  off,  and  refused  to  let  th^  fn      i^  ?  *'"''*^-    ««  *""»«J 
any  of  the  hme.     The  n  I  ntifff  ^    "^     '  '''  '^'''^'"^  ''  ^'^ove 
j-ry  were  asked  to  col    e   ^ .       ^k^"  ""^^  '"  *^«^«r-     ^he 
eating  an  intention  "wl^r^^^     T""'  """  ''"^-^  -d'" 
they  thought  not.  to  giira  v  "iic  T  ?'  '"  P^^^^'"'^'  -^  if 
held  that  this  <Iirection  was  at  La        Z  ""  ''''"'"'*•    ''  -- 
plaintiff,  and  some  of  thl  Cot   !     '"TT"^  '*^°"^'^'^'«  ^  the 
there  was  any  evidence  at  all    fT"        '*''  '^"'^  ^^-^'^- 
forcible  taking  possessio:  «   prlLT^ "  "'     "'^  '^^  '^ 
-e.  and  subsequent  refu  J T   e Hv  ^  J  r,  "^•«"'"«"*  «' 
therein  amount  to  a  conversion  of  f  ^      *"''''"  contained 

In  Grainier  V  nuiMtZTl  '"""'^^  ^''^• 

-der  threat  of  To      '^^   ^  1^^^"' '^^''^ '^«  P'^^-^^.  -.,., 
and  it  was  held  this  amounted T  '"■  '"'  "  ''"^'^  ^««^«t«r.  '^^ 

they  had  taken  it  witl  rHghe    and"  ''  """"^''»  *--»- 

But  it  is  not  enough  if  proi^r  v  is       "'7''  ''^  P'*'""'^^  ^"l- 
S       proi,erty  is  surrendered  under  a  threat  of 
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only  iute„d"d  b  ,w?  ,      "  '"""•  "'«•* 


•Mfcnt  (lenlinif  with  tronU  ;„ 
"f  tl.o  true  title    rlt         '."  W'"«nce 
Mow  ,,  V  '^'"r™'« '" -li-alr  with 

/"»/;.  (I«!.|)  2  Ch.  172      ^"'^*"''^-  -?«'- 

Nh*.  ice  Ik;1ow,  p.  24t!  '  ^  ^^  h. 

(-)  (I83H)4  Bing.  N.  C.  ai2. 
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by  parting 
witngoo' 


InU'ntion  to 
confer  special 
property. 


unpleasant  consequences.    There  must  be  such  duress  as  to  be 
equivalent  to  a  forcible  taking  (a). 

2.  A  plaintiff  who  sues  for  conversion  and  relies  on  the  fact 
that  the  defendant  unlawfully  parted  with  the  possession  of  bi» 
goods  gives  the  go-by  to  the  question  whether  that  possession 
was  originally  acquired  wrongfully  or  innocently ;  for  the  moment 
he  is  content  to  treat  it  as  lawful.  The  defendant  on  this  assump- 
tion cannot  be  guilty  of  any  wrong  by  merely  giving  a  temporary 
custody  to  some  servant  or  agent,  since  by  so  doing  he  does  not 
alter  his  position  (h).  The  wrongful  act  is  done  when  he  purports 
to  give  to  some  stranger,  along  with  the  mere  possession,  some 
right  over  the  property  itself,  whether  as  owner  or  dominua  jrro 
tempore.  The  taking  and  the  giving  are,  in  fact,  whether  actual 
or  constructive,  the  different  sides  of  one  unlawful  transaction, 
and  the  transferor  and  the  transferee  may  be  considered  as  joint 
wrong-doers. 

It  is  therefore  clear  that  any  one  who  under  a  contract  of  sale 
hands  over  property  in  a  manner  adverse  to  the  right  of  the 
person  really  entitled  is  g.;.ilty  of  a  conversion  (c).  And  it  would 
seem  to  make  no  different)'  whether  he  is  the  actual  vendor  or 
merely  entrusted  with  the  property  for  the  purpose  of  sale  as  a 
commission  agent  or  auctioneer  {d). 

In  the  latter  case,  however,  the  mere  fact  of  an  auctioneer 
submitting  goods  for  sale  raises  a  legal  presumption  that  he  is 
authorised  to  sell.  Consequently,  although  he  may  have 
innocently  exceeded  his  authority  by  so  doing,  he  is  nevertheless 
liable  to  a  piirchager,  as  distinguished  from  a  bidder,  for  loss  of 
bargain  (e). 

As  the  unauthorised  taking  of  goods  with  the  intent  of  thereliy 
asserting  a  lien  or  special  property  is  a  conversion,  so  it.  is  a 


(«)  i'mrell  v.  Jloijlu  hH.  ( I  H.".1  )  6  Kx.  tj". 

(*)  CuHiit  V.  IlHijhr:  (1K36)  2  Hiiig. 
N.  C.  44«. 

(<•)  Miirtimhih  v.  SiiiiHi,  (IH41)  1 
g.  U.  38!». 

(rf)  t'futherKtiiHhiiMgh  v.  JithnMnKe, 
(1K1M)8  Tiiuiit.  2M7  :  Cwhrunf  v.  Hij- 
mill.  (I><7'.i)  ill  L.  T.  X.  S.  711 ;  IkUuu;/ 
V.  IIW/;«.  (lHH:t)  II  L.  11.  Ir.  31  ; 
lliirhfi-  V.  furloHii.  (IWll)  2  Cli.  172; 
r.rMMtliditted  Co.  V.  r»rfM,  (l!4S>2)  1  Q.B. 


42").  Cp.  \atiiiHul  MerriiHtilf:  Hunk  v. 
Ilymill,  (IM81)  44  L.  T.  N.  S.  7(17.  Tlie 
caw!  of  TurHfi-  v.  llm-key,  (IMH7)  .">6 
L.  J.  y.  B.  301,  if  it  in  to  be  taken  as 
tlfciiliujf  anything  contrary  to  what  is 
xtatixl  in  the  text  above,  in  not  good 
law.  It  haij  been  ilinented  from  both 
ill  llarker  v.  Furlohg  and  ('muulidiUed 
Co.  V.  Ctirti*. 

(<■)  AmU-rtoH  v.    Croall,  (1903)   6  F. 
153,  Ct.  of  Se«K. 
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conver  .on  ,f  a  man  hands  over  goods  to  another  so  as  to  give 

rid! and"?  "  T"'  P"^'"*-^-  "  "  *  P«"-  *»ke  my  horse  to 
ride  and  leave  h.m  at  an  inn  that  is  a  conversion ;  for  though 
I  may  have  the  horse  on  sending  for  him  and  paying  or  the 
keepmg  of  him,  yet  it  brings  a  charge  on  me  "  («) 

Any  one  who  finding  himself  in  possession  of  goods  hands   a     , 
them  to  another  takes  on  himself  the  risk  that'sach  X  •-='" 

may  have  no  nght  to  receive  them;  for  if  so.  he  has  made  him      "*"^'"- 
rBot'Tt^  '1  "7f -■-'^  transfer  of  possession.     In  Hiort 
I'Jn  ^"'^  ^^'' '"  ''«"««1»«"''«  ot  a  telegram  from  their 

dehvery  order  on  production  of  which  he  was  entitled  to  receive 
no  barley.     The  agent  called  on  him  next  day  and  said  that  it 

Ztrrstr-  A'V'^-^^"'^"*  ''--^^   ^^  way  of  B?t^l 
ma  ter   nght,  and  behevmg  that  he  was  in  effect  returning  the 

barley  to  the  plaintiffs,  indorsed  over  the  delivery  order  to  the 

agent,  who  thereby  obtained  the  barley  and  absconded  with  th 

proceeds.     It  was  held  that  the  defendant  was  liable  for  a  con 

version,  s.nce  he  had  in  effect  parted  with  the  plaintiffs'  property 

to  a  person  who  had  no  right  to  receive  it.  ^ 

It  IS  the  duty  of  a  carrier  or  warehouseman  to  deliver  the  goods  M„i., 

with  winch   he  is  entrusted  to  the  person  designated   by  W     " -^-^ 

employer,  and.  as  a  general  rule,  a  misdelivery  is  a  conversion  (.).  -n!""""- 

and  1  ;  ''^'^^^Vu"'*  "''''"^•"  '* '«  ^^^''^'^  '^  »  r«»«on»ble 

breach  of  .T'u  °'  '"^^'"  '^  '°"«"^'  ^"^  '»>-«  there  is  no 
breach  of  duty  there  can  be  no  conversion  (d) 

J^n7'"'"'l  '"^-  "'  ''''"^  •"  ""^^  *^*"  -«  P«rt  have  been 

Sdnr  ;  '  ;  '''"P"'  °"  '^*^'  "  ^««««'  -*^  "-  first  part  in 
mdorsed  over  for  value,  the  master  may  nevertheless  deliver  the 
goods  to  the  holder  of  one  of  the  other  parts  who  iirst  prel  .t 
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{"}  /Vr  BuUcr.    J.,    ,^„/,    v.    //«„. 

(*)  (lH74)L.R..j  Ex.  Wi. 

(<•)  Uerrrnt,  y.  Ban-lay,  (1m1«()  2  b 
'V  AM.  702  ;  Stei.hcnton  v.  Hart,  (m2M) 
»»mK.  47ti;  //,„r/  v.  £,,«,/,,«  .<•  .\„^,a 
I'''"'"'"  ^'-  <'"■•  (\*-'i)  4  Kx.  1».  l«s 
N!f.  however,  the  oU.erv.tio,Hof  Martin. 
«..    rr,*,./,  T.    r/rw  .W.rtheiH  It.   ( „., 

r.T. 


(!«'*)    II    Kx.  pp.   75.:- 7.     Kor  efle,-, 
"f  the  estoppel  i-aige.1  L,    attornment, 

g.  B.  .521.  *^         ' 

(rf)    //'T«r?/'       V.      /,..«,/„„      ,<.       y„^j^ 
Wetfru  It.   t\,.  (1870)  \..  K   ,-,  Rx   r.l 
-V'AV.,,,,   V.   .l/-/,v,-.  (187„,  J,.   K.  6Kx. 
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himself,  provided  he  has  no  notice  of  Uie  right  of  the  indorse* 
for  value  (a). 

There  can  be  no  conversion  where  there  is  no  voluntarj 
act.  Therefore  if  goods  are  by  accident  or  carelessness  lost  oi 
destroyed  the  bailee  or  other  possessor  cannot  be  sued  in  this 
form  of  action.  He  may  be  liable  on  his  contract,  or  for 
negligence  (b),  or  in  detinue  (c). 

And  where  goods  are  given  into  the  sole  custody  of  a  person 
and  accepted  by  him  as  a  bailee,  should  they  be  lost  while  in 
Ills  custody,  the  onus  lies  on  him  to  show  circumstances 
negativing  negligence  on  his  part  (d). 

Apparently,  however  (apart  from  special  agreement),  a  bailee 
is  not  liable  to  his  bailor  for  damage  to  the  chattel  bailed  when 
such  damage  was  caused  by  the  bailee's  servant  negligently 
doing  some  act,  resulting  in  damage  to  the  chattel,  that  was  not 
within  the  scope  of  his  employment  («■). 

A  landlord  who  has  removed  goods  under  a  distress  is  not 
bound  to  hand  over  the  surplus  which  may  remain  after  he  has 
sold  sufficient  to  satisfy  his  rent  to  the  true  owner,  even  if  he 
have  notice  of  his  claim.  He  has  a  legal  right  over  them  derived 
from  the  fact  of  their  being  found  on  the  demised  premises,  and 
in  the  exercise  of  this  rsq[ht  is  not  bound  to  concern  himself  with 
questions  of  title  (/). 

3.  Unless  it  be  in  market  overt,  there  can  be  no  conversion  by 
a  mere  bargain  and  sale  without  a  transfer  of  possession  ;  such 
an  act  is  void  and  does  not  change  the'  property  or  the  posses- 
sion (g)  ;  but  in  market  overt  the  property  is  passed  to  the 
purchaser  by  the  sale,  which  is  therefore  equivalent  to  physical 
destruction,  and  the  vendor  is  liable  in  trover  to  the  true 
owner  (A)  though  the  goods  be  never  delivered  to  the  purchaser 
in  pursuance  of  such  sale. 


(tf)  Ol^H,  .Villn  ,«•  r,).  V.  Eu*t  c<-  HV«/ 
Imiia  IhM-k  <\).,(l»m-'i)  7  .K\t\K Cag. 5!U. 

(ft)  Ro»*  V.  JohtmiH,  (1772)  .".  Buir. 
2S2."»;  see  Hralil  v.  Curey,  (1«.'.2)  II 
C.  B.  977. 

(r)  See  below,  p.2.'i-|. 

(rf)  Pkippt  V.  Xew  CUridff'  Hotel, 
Ltd.,  (liMW)  22  T.  L.  K.  49. 

(•')  San-ier$>iit  v.  CoIUhm,  (19(M)  1 
K.  B.  628,  C.  A. 


(/)  KruMf  V.  Wriyhl  (1n;.7)  2  H.  A: 
N.  .V27  ;    Yatt*  v.  ^lur^i/vW,  ( I «:. I )  ti  Ex 

m:>. 

ig)  LaHfiuhite  WagyuH  Co.  v.  Fit:- 
*iV*'(l*<fil)fiH.&N.r.(>2:  (\>tu,>lid,itf,i 
Co.  V.  Cnriit  .(•  .S.»,  (18'.»2)  1  y.  K, 
p.  4U«,  ;«>r  Collins, . I. 

(A)  Se.'  y«r  Parke,  B..  in  Farrar  t. 
lifuwh,  (1836)  1  M.  &  VV.  p.  688: 
Dtlaiuni  T.  WMii,  (1886)  14  L.  R.  Ir.  31 . 
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*'  The  ordinary  wav  of  «!.«»•  ^ 

retention  of  property /to  Jroeilt  IZTT  ''  ""^^-''^'  Co„ve.o„ 
h's  possession  refused  to  giveTul       T    '  '"^""^  ^*^'°«  ^^  in  ''  "^S- 
-titled.     B.U  this  demand  .  s  rfo^rem"  t  ^'  ^'^  ^^^^^  ^-  "" 
therefore  a  plaintiff  entitled  to  H.     T    ^.  "^***«'«'  ^^ere 

»«rke<I  seven  and  allow      I,  1  !  •  "'  '^'^'^  ««  '-"«'« 

defendant;  a  general  delnd  bv  th""";  '"  '''  '"'^'^^  ^'  ^^^ 
^v^'hout  specifying  the  pa"     la'^.^^^^^^^  ^^^  heriots. 

not  support  an  action  for  the  co.  v^rl:  «  ""''  '"  '''"'  "«"'^ 
It  .s  not.  however,  necessary  thaT  a  Th  .  "^  ""' '' *^«™  («)• 
n^ade  the  defendant  should  be  so  fir  """  '^  '^^  ^^"'^nd 

property,  that  he  has  it  in  his  cu«  !^  "  "  ^''""°"  *°  '■"^"'•"  ^^e 
he  has  been  in  possession  bL  J     "^  "'  ""''^^  '"^  ^«"'rol.     if 

parted  with  it  voLrSrsucMelr^^^^  ^*  - 

and  the  plaintiff,  after  demand  a„d  Is  T°""''  "^  '  ''^"^«--- 
defendant  in  detinue  (i).     if  L"    ''*"r  '  ''  '"""«^  »«  «»«  the 
actually  seized  unde    a  leL  n^  "*   '?  '°°'«  '°  ^"«««on  are 
possession,  he  is  not  ansveTalnTro:  "!  "  '''  '«^«''^-*'« 
do  what  is  out  of  his  power  and  d  L  T    '"'"'"  ^«  ''"^^  "ot 
not  unfrequently  happen!  efaa      y  tT;    ^7  '^"^"'^^>-     ^' 
conduct  at  the  tin,e  of  the  demand  hV''"'  ''^''^^^^^  '^' 
^^dmits  that  he  could  return  therif  h«  rT'^'^'  °'  '""P'^^dlv 
V.  A'e„,o«  (rf).  an  action  was  bl^L     '''"«'*  "*•     '-  ^<^tteraU 
'»«  wife.    Certain  cattle         h    llTff'"*  "  '"°'"P«^  -^ 
execution  h.d  been  'eft  in  a  sLb^i       1  "''^^^'""^  '^^^^  "' 
demanded  them  sev    .1  times  of  f  h       ,         '""•     '^^^  P'a^ntiff 
'-«on  finally  refuse.  ■     hand  'her  ''  "'"  '"^^  ««-«  "^^O" 
«he  had  received  an  inde.   .ity     TJT.T  ''^  ^"""^  ^'^^ 
-••dence  of  possession  and      oon  '''^  *^"*  ^^^^  ^as  goo.l 

^-h  husband  and   wifr„.  ZZZ  T'  -'«■ '^ -hieh 
'•-en-n..wereanswerab.:iX,::-'-^^-^ 


.etarn    u   „„  demand.     See 


■*■'<>»•,  p.  2-,5. 

*»■  *:  H.  *!'n,  expkine.1  /'//^U  v    rv* 
(<0  (1842)  3  Q.  B.  31o! 

"••■'■""  "'''*~«««-«n  and  destruction 

80— a 


241 


DEMAND  AND   REFIT8AL. 


Convenion 
bv  agent  In 
ctutrge  of 
good». 


Kefnnl  only 
evidence  of  a 
conversion. 


Demand  mutt 
be  uncon- 
ditional. 


Refusal  must 
b«  uiicuu- 
ditioual. 


Although  it  is  no  answer  for  a  person  who  unlawfnilj  refuses  I 
give  up  property  of  which  he  has  the  custody  to  say  that  he  wf 
merely  acting  as  an  agent  or  servant  (a),  yet  in  enquiring  whethc 
a  defendant  was  actually  possessed  it  may  l)e  material  to  considc 
his  exact  position  towards  the  goods  in  question.  A  servant  wfa 
has  the  care  of  goods  on  his  master's  premises  cannot,  as 
general  rule,  be  said  to  be  in  {possession  of  them  (b).  I 
Alexander  v.  Southey  (c),  the  defendant  had  the  charge  of 
warehouse  for  his  employers  and  kept  the  key.  The  plainti 
demanded  certain  of  Iuh  goods  which  were  deposited  there,  an 
not  obtaining  them,  at  once  commenced  an  action.  The  i>oir 
decided  was  that  the  defendant  had  not  refused  in  such  a  mannc 
as  to  afford  reasonable  evidence  of  a  conversion.  The  majorit 
of  the  Court  were  however  ,of  opinion  that  had  a  sufficient  ref usi 
been  proved  the  servant  might  have  l)een  liable. 

The  mere  fact  of  a  refusal  in  answer  to  a  demand  is  never  c 
itself  a  conversion,  though  it  may  be  very  strong  evidence  of  i: 
In  Mire»  v.  Solehay  (d)  the  Court  refused  to  give  judgment  on 
special  verdict  showing  a  demand  and  refusal,  saying  that  th 
fact  of  the  conversion  ought  in  terms  to  have  been  found  by  th 
jury. 

The  demand  should  be  unconditional  in  its  terms.  In  limh 
worth  V.  Taylor  (f)  the  defendant,  having  been  entrusted  with  th 
plaintiff's  gun,  damaged  it.  The  plaintiff  sent  him  a  writtei 
notice  to  return  the  gun  in  the  same  good  plight  and  condition  a 
he  had  received  it.  It  was  held  that  a  failure  on  the  part  of  th 
defendant  to  comply  with  the  demand  could  not  by  itself  b 
sufficient  evidence  of  a  conversion. 

The  refusal  must  also  be  unconditional.  A  person  on  whom  i 
demand  for  goods  is  made  may  not  have  them  in  his  immediab 
custody  though  they  are  under  his  control ;  he  may  be  the  agen 
of  another,  or  he  may  be  under  the  belief  that  he  has  himsel 


(«)  Crnncli  v.  While.  (\WA:,)  1  Bing. 
N.  C.  414;  Jhiri,,  v.  Vermm.  (IH44)  fi 
y.  B.  44;». 

(A)  Mhe^  \..S,ileh,i,,,  (IfiTK)  2  Mi«l. 
242,  cxplaineil  in  JMrien  v.  t'erHnii, 
nvpra.  It  is  (will  in  the  case  itself,  tliat 
ft  servant  can  never  be  liable  for  a  mere 


master's  Itehalf,  but  onlv  for  a  n\U 
feasance.  Tliis  ilistinction,  however,  \ 
not  recognised  in  inodeni  uaiics. 

(-•)  (I82I)  .-.  It.  A:  Aid.  247.  But  sti 
Sff/ihflii*  V.  A7Hv<//.(18ir>)  4  H.  jc  M.  •.'.Ml 

(rf)  (1«78)  2  -M.hI.  242. 

(«•)  (1842)  3  y.  B.  «yi>. 


!iori  teasfshc- 


Whvn     ijr     :\:-U 


TBE8PA88   TO   CHATTELS   AND  COSVER„,oN. 

some  right  or  title  to  the  property     In  .ill  th..^ 

converHion      In    i;  i  ..      .  "b""»  i"  is  no 

charrr a  wllh  ""    "'"  "'    "'"■"  ^'^  '^'  •^«'«"^'»"*  being  in 
caar^e  of  a  vvaiehouse.  as  servant  of  an  insurance  companv  in 

which  were  certain  ,oods  of  the  plaintiffs,  declined  to  S  the" 

tohun  without  an  order  from  his  employers      Unl  th.-    .7 

Maintiff  at  once  brought  his  action.     It  wa     eft  to  the  • 

say  whether  the  defendant  had  acted  re^^Z^LXZ^:^.!: 

do     tn,g  even  whether  there  was  any  evidence  of  a  conve^    1' 
If.    said  liayley.  J..  ••  the  plaintiff  in  this  case  had  infoZed 
he  defendant  that  he  had  previously  made  application  to  The  . 

expected  h  m  to  go  and  get  an  order  authorising  the  deliverv  of 
th  property,  and  after  that  the  defendant  had  refused  eth  il 
dehver  the  goods  or  to  go  and  get  nuch  an  order.  1  think t'lld 
ave  amounted  to  a  conversion  on  as  part,  hut  Lre  the  et  dat 
had  the  goods  m  las  possession  as  the  agent  of  the  insuran  1 
company,  and  he  would  not  have  done  his  duty  if  he  had'Z 
ti.em  up  without  an  application  to  his  employers  "  (c)  JZ7 
mgly  in  a  later  case  ./)  where  a  warehouseman  fued  to  g  e  p' 
goods  without  an  order,  and  being  thereupon  invited  to  c  n! I 
with  his  principal  and  warned  that  it  was  intended  to  hr    "  a 

nt:::rrh  '  ''''T'  '"  ^^^  ^"^  ^"'•''-  ^^^^-  ^^ 

ef  si    tl  d  ,      ""  '"''7°'  "^  ^""■"•^•''"-    ^"*  "apparently  a 
refusal  to  dehver  up  goods  to  the  true  owner  by  a  person  who 

In  JUI.U  V.   H, /.,..,„  CO  the  plaintiff  had  bought   certain   Pe,»..„ 

tlR-luw.,f.|etnm...stv  ,;,llen  y.Harelau  ' 

(l'*'*l)I«»L.  It.  Ir.221.  "' 

(_'•)  (irvrn  v.  />„«»,  (inin  S  (•„,„„ 
■'l^'  n.aml  sec  Tln.rHfv.  TilbHru.  (Ibjhj 
;i  H.  A:  X.  rm.  "   ^        ' 

.    (/)(itt04j3M.&C.3«, 
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{")  AhjiiHiIrr  V.  Siiithfij,  (|M21)  .'i  It. 
*Alil.  247;  roirw  v.  /wW*.  (|«1!))  7 
<•.  B.  taw  :  Clark  V.  Chaniherlain,  (l«*il 
2  M.  i  \V.  7«.  •  V         / 

(*)  Sit/irii. 

{'•}{lm)  r,  M.  i  Aid.  p.  248. 


i48 


Responsi- 
bility on 
qralified 
leftual. 


DIMAMD  AND  BBFUBAL. 

Wine  warehoused  with  the  defendant,  and  was  the  indorsee  . 

the  warrant.    He  called  at  the  warehouse  to  demand  possessio. 

and  was  told  by  a  clerk,  as  was  the  fact,  that  notice  of  an  attacl 

ment  of  the  wine  had  been  served  out  of  the  Mayor's  Court  an 

that  consequently  there  was  a  difficulty  about  the  matter.  '  Th 

plaintiff  then  went  to  look  for  the  defendant,  but  not  finding  him 

Bent  a  letter  to  intimate  that  unless  he  received  a  satisfactor 

answer  by  next  morning  he  should  take  proceedings.     In  repi 

the  defendant  wrote  requesting  further  time  for  consideration 

and  thereupon  a  writ  was  issued.     The  plaintiff  having  obtainer 

a  verdict,  the  Court  below  and  the  Exchequer  Chamber  refusec 

to  order  a  new  trial  (a),  it  being  a  question  for  the  jury  whethei 

the  defendant  had  a  hona^fide  doubt  as  to  the  plaintiff's  right  o) 

possession,   and  whether  a  reasonable   time  had  elapsed   for 

clearing  up  such  doubt  (/>).     , 

It  would  seem  that  if  a  defendant  has  given  a  qualified  refusal 
It  becomes  his  duty,  after  reasonable  opportunity  of  enquiry  and 
consideration,  to  hand  over  the  goods,  and  he  cannot  excuse  him- 
self when  the  time  has  come  by  showing  that  in  the  interval  they 
have  passed  out  of  his  control,  at  any  rate,  if  there  has  been 
^ny  default  on  his  part.     In  IUmovohe»  v.  Batjne  (c)  the  defen- 
dant had  seized  certain  furniture  under  a  bill  of  sale  bv  putting 
a  man  in  possession.     The  plaintiffs  claimed  a  billiard  table 
which  was  part  of  the  furniture.     The  defendant  asked  time  to' 
consider.    Two  days  later  the  plaintiffs  sent  for  their  billiard 
table,  having  previously  given  notice  of  their  intention  to  do  so  • 
but  they  were  unable  to  obtain  possession  as  it  was  locked  up  in 
a  room.     This  had  not  been  done  by  the  defendant's  authority, 
as  he  had  in  effect  given  up  his  claim  and  withdrawn   from' 
possession.    Bramwell,  B..  held  that  there  was  no  evidence  of  a 
conversion,  because  the  plaintiffs  had  agreed  to  the  first  delay 
and,  subsequently  on  the  second  demand,  the  defendant  had  no 
control  over  the  table  or  responsibility  for  it.     The  majority  of 
the  Court,  however,  .u-cided  that  as  the  defendant  had  had  an 
opportunity  of  handing  over  the  table  and  delayed  doing  so  for 


00  Bmniwell,  B..  rf/«. 
(i)  See.  fiTo,   VauyfiiiH  v.  U,itf,  (lK4()) 
6   M.   ii   W.  i'ts.   i^  ,.    yy„^^,    ^,^.^,j 


18  V.  n.  :m. 

('XlHfio).-,  H.&N.  2!t!. 
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his  own  purposes,  he  had  taken  on  himself  the  daty  of  carrying 
out  the  dehvery  on  a  subsequent  occasion  („)  ^  ^ 

Keeping.     There  may  be  a  conversion  of  a  chattel  by  the  use  and  '^i'lT  "' 
ZrTl:'  ''  '"  '  "*""^'  ^'^^««"'«»-  -onsiste'nt  w"h  ^h     ^""pS' 

««mpt  on.  ,t  would  Heem  there  is  some  evidence  of  a  conversion 
even  though  none  of  the  liquor  be  actually  drunk  (/>) 
In  Folk  V.  Fletcher  (c)  the  plaintiff  having  shipped  a  certain 

and  the  master  subsequently  refused  to  give  the  plaintiff  bills  o 

refused  to  deliver  the  goods  to  the  plaintiff's  agent  at  the  port  of 
destination  It  was  held  that  there  had  been  a  converln'lhen 
the  ship  sailed  away.  But  in  a  later  case  (rf)  where  the  mlstlr 
had  refused  to  sign  bills  of  lading  except  in  a  certain  forrind 

ailed  away  but  subsequently  made  a  proper  tender  of  the  cargo 

hetal't^**  ""  .^^* "'  '"*'"^«°"'  •*  -«  »>«•<»  that  hough 
the  master  had  committed  a  breach  of  contract  by  not  giving  bifls      * 
of  lading,  yet  he  had  not  been  guilty  of  a  conversion  Cuse  he 

He^her  there  had  been  a  repudiation  of  the  rights  of  the  ownl; 
of  the  cargo  in  the  very  inception  of  the  voyage 

In  the  recent  case  of  Turner  and  Another  v.  Ha^fi  Goolam 
Maho.ned  Azan.  (.).  where,  though  no  allegation  of  a  conversio" 
was  made,  the  refusal  to  deliver  seems  to  have  amoun  ed        „e 
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(")   It    U    HugK.'«tc,l    bj-   Maiile,    J. 
(  II  <l<if  V.   Watrr*,  (IM.V,)  24  L.  J.  ('.  1> 
!■■  »»•••).  that  un.ier certain  circnimsranccs 
'  man  may  be  in  \>ome»sion  nt  a  chattel 
"■"hout  title.  an.l  yet  n,>t  !«.  bound  to 
•W.ver  ,t  on  the  .leman.l  of  the  owner 
» here  an  outgoing  tenant   leaves  a 
I'lHure   hanging  on    a   wall,    the  new 
tenant  may  refuHe  toa.lmit  the  owner  of 
the  p,eture  to  take   it.   an<l   may  not 
ohoo^'  to  put  him^ilf  to  the  trouble  of 
K>vmg  ,t.  but  the   picture  i,  still   the 
'•«".'rH  chattel     The  .j„e,tio„  in  nuch 
•■>  ca*  would  be  whether  the  iurv  co„M 
'■"er  from   the   refuHal   that"  the    new 


tenant  exerci,^!  any  dominion  over  th- 
••hattel.     If  it  ap,H«re,|   that    he    ha.l 

".erelyH„id.  'Idontwantyourchattel, 
">.U  I  shall  not  give  n.yself  any  trouble 

about  it.' that  would  not  give  theowner 
nn  action  of  trover."  The  view  here 
expr.^.l.  however,  .eems  inconsistent 

M  ..  ll""'"f""''  >■  //"*'«*"»,  (1846)  6 
W-  H.  7fi!t ;  Bcc  alx)ve,  p.  2.% 

ih)Phil,.^t  V.  AW/.y,  (i83.5)  .3  A.  * 
n.  IU(i. 

('•)  (IH«.-.)  IH  C.  B.  N.  S.  403 
(rf)  J,me»  V.  Ji„uyn,  (1879)  r,  Ex.  I) 
1 1 .1. 

(')(liN>4)A.  C.  826,  P.  C. 
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B«fa«a  to 
#ttoni  DO 
oonvvnion. 


OooTtnion  by 
dartraetion. 


OOr^VMKglON    BY   DKHTRUCTION. 

the  ship  own*™  claimed  a  right  of  lien  on  Koods  Uloiiging  t 

the  sub-charterer  of  the  ship  in  respect  of  a  debt  that  was  dm 

to  them  from  tL<»  original  chartever.     It  was,  however,  held  tha 

no  such  right  exikted,  and  that  the  sub-charterer,  having  paid  hii 

bill  of  lading  freight,  was  entitled  to  his  goods  free  of  any  lion. 

In  no  case  has  it  been  decided  that  a  iKJBsessor  of  a  chatte 

renders  himself  answerable  for  a  conversion  merely  by  a  refusa 

to  attorn  to  the  real  owner  and  acknowledKe  his  title,  apart  froa 

any  unlawful  dealing  with  the  chattel  itself.     Thus  if  a  man 

purchase  goods  in  a  warehouse  he  can  bring  an  action  againsl 

the  warehouseman  if  there  is  a  refusal  to  deliver  on  payment  ol 

charges,  although  there  would  probably  be  ao  liability  incurred 

by  a  refusal  to  enter  the  purchaser's  name  on  the  books  of  the 

warehouse  (o).      Where,    however,  a    warehouseman    receiving 

goods  from  a  consignee,  who  has  actual  possession  of  them,  to 

keep  for  his  use,  subsequently  learns  that  the  ri^ht  of  his  bailee 

has  been  evicted  by  title  paramount,  he  may  refuse  to  redeliver 

them  without  being  guilty  of  a  conversion  (b). 

5.  A  conversion  by  destruction  takes  place  not  merely  when  a 
chattel  is  burnt  or  broken  to  pieces,  but  when  it  is  so  dealt  with 
that  its  identity  is  destroyed.  Therefore,  if  a  man  draw  wine  out 
of  a  cask  and  fill  up  the  deficiency  with  water,  he  converts  the 
whole  cask  as  to  part  by  taking  the  wine,  as  to  the  residue  by 
turning  it  into  something  different  and  therefore  destroying  it  (r). 
So  to  spin  cotton  into  yarn,  to  Rriml  corn  into  flour,  or  to  apply 
any  process  of  manufacture  to  raw  material,  may  undoubtedly  be 
an  act  of  conversion  if  done  without  the  authority  of  the  person 
entitled  (d).  But  provided  the  chattel  continues  to  exist  as  such, 
any  injury  done  to  it  is  a  trespass  and  nothing  more.  Thfrt-fore 
in  Simmong  v.  LiUyHfmr  (e),  where  the  defendant  having  sawn 
asunder  a  log  of  timber  belonging  to  the  plaintiff  was  sued  for  a 


(«)  In  MCoMthif  V.  Darieii,  (180ft)  li 
East,  .")3»,  the  ilefeiiilunt'it  name  ap- 
peared on  the  buolw  of  the  kiiig'«  ware- 
house  as  the  owner  of  certain  toUcco 
dejKjsiteci  there.  The  plaintiff  being  the 
real  owner  calletl  upon  him  to  give  a 
delivery  order.  The  defeuilant  rcfuge.1. 
I^rd  Ellenboroiiifh  hel<l  that  this  waa 
no  convertiion,  apparently  coiiHiduring 
it  a  mere  neglect  to  acknowledge  the 


plaiutiffst  till,-.  The  other  judge*  nmi.. 
corri-ctly  Ireiittil  the  lauc  a.t  one  ci| 
dt'aand  ami  refunjil. 

(A)  Uiui  V.  /■jtirariix,  {iH'j:,)  73  L.  T 
100,  1'.  C. 

((•)  Hii'/iiifiitnH  V.  AtkiHinti.  (1723)  1 
Stra.  57t! ;  cp.  J'hiijHitt  v.  AW>y,(ltf30j 
3  A.  4  K.  10«. 

(<l)  lorn.  I>ig.  Action  Trover  E. 

(<■)  (1853)  8  Ex.  431. 
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convemion.  it  wan  held  that  this  particular  lorn,  of  nction  did 
not  lie. 

The  above  classification  will  be  found   to  include  the   great  -v.nver.ion 
UiHjonty  of  instances  in  which  the  question  of  conversion  can  'l^Caruf*^ 
arise,  but  it  is  perhaps  impossible  to  frame  a  definition  which  "*»"*^''  " 
■hall  cover  every  conceivable  case.     In  Knqland  v.  Cowley  (a) 
It  was  much  discussed  whether  a  defendant  who  has  never"  had 
any  possession  of  the  property  in  question,  constructive  or  actual 
can  be  held  liable  in  trover  simply  by  preventing  the  owner  -xer- 
cising  over   it  his  right   of  pro,,erty.      The   pbintiflf  .vas   the 
holder  of  a  bill  of  sale  over  certain  goods  in  a  house  of  which  the 
defendant  was  landlord.     He  had  put  a  man  in  possession  and 
was  about  to  remove  the  goodH.     The  defendant  was  also  desirous 
of  seizing  under  a  distress,  but  the  time  being  after  sunset  he 
could  not  lawfully  effect   his  purpose   until   the  next  morning 
He  however  informed  the  plaintiff  that  the  rc!;.ovttl  would  not  he 
permitted,  and  stationed  a  man  U)  prevent  it.     The  plaintiff 
therefore  desisted  from  the  attempt  and  subrequently  brought 
an  action  in  which  he  relied  upon  the   interference  with  the 
removal  as  an  act  of  conversion.     It  was  held  bv  Martin  h    that 
the  action  was  maintainable  ;  by  Pollock.  B..  that  a  mere  threat 
unaccompanied  by  any  forcible  act  could  not  be  called  an  inter- 
ference  with   the  plaintiff's  property;   by  Bramwell,  B..  and 
Kelly,  C.B.,  thut  the  plaintiff  had  simply  been  prevented  from 
using  the  furniture  in  a  particular  way,  and  that  therefore  there 
was  „o  conversion.     In   Wan»hro,u,h  v.  M„t,mi),)  the   plaintiff 
had  occupied   land   of  the   defendant,  which   he   subsequently 
quitted,  and  a  new  tenant  entered.     The  plaintiff  left  on  the  * 
land  a  certain  movable  bam,  which  he  subsequently  sent  men  to 
remov     but  the  defendant  meeting  them  on  the  ground  ordered 
then,   off     It  was  held  that  the  plaintiff  had  a  good  cause  of 
action,  although  the  defendant  was  not  in  posHession.   In  neither 
of  these  cases  was  there  any  interference  with  the  goods  them- 
belves  or  ai  y  unlawful  detention  ;  in  the  latter  there  would  seem 
to  have  been  an  absolute  denial  and  repudiation  of  the  plaintiff's 
nght,  in  the  former  not. 


<«)  (1873)  L.  U.  8  Ex.  126  ;  see,  too, 
Ilurilry  v.  Murhum,  (Iei2)  a  y.  B.  701. 
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of  each  »  ahke  lawful.  .„d  the  n.«nner  of  itn  exercine  Tleft  . 
the  lawto  ..  settled  «a.on«  the  parties  themselves  (a).  Al  ho  ,« 
there  «  apparently  no  "  rule  of  law  which  would  d  1  ar  fhe  oThe 
co-owner  from  hrinKin«  an  action  for  that  conversion  "if     " 

d^nn"!"..     '";'  *'**  ^•""  "'"^  ^»'«*<''>    -«  co-owne       ' 
depnved  the  other  of  all   possible  use  and  enjoyment  o-    ,'  , 
proper  y.  e.ther  in  the  present  or  the  future,  the^  he.  ':.:: 
gmlty  of  an  act  of  conversion.     "  It  is  well  established  ,.  .,  "  e 
tenant  m  common  cannot  maintain  an  action  a«ain.t  !  .  ... , 

chattel  or  «ometh.ng  equivalent  to  it"(..,.     Short.  •   ..ofo,,      . 
destruction  or  something  equivalent."  one  co-own..   .„,  v  .  '.r 

wishes  of  the  other  co-owners,  without  l^i„g  g„iity  of  a  t. 
mlv^rTa  "'7  '^  """''^  ''^  "'«  ''"^-^  "'  "lufactur  (^    ... 
overt   ;      Ind 7"  ■''"''  '" ""^  ""  •^°^*'^^^-  ^»^-  '"  '"""^e^ 

Z       If  a  sheriff"  """'"'''  "*"''''  '°  ^'^^'^  ^''^  ^^-'l  -  '•« 
saoes.     If  a  sheriff  seizes  partnership  pro,,erty  under  an  execu- 

Uon  against  one  of  the  iirm.  he  becomes  pa.'  owner,  an  a 

part  ownership  protects  him,  even  though  he  purpo  ts  to  se 

between    w.    co-owners  it  was  a,reed  that  one  of  them  should 
have  exclusive  possession  of  a  chattel,  and   the  other  having 

rr'ir  rirr;:ir;::"ir''*^  ^"  ^^^^^^ 

.,  ^         »  •  "»  p<J»»e8Hion(/«),     If  co-owners   iointlv 

PW«,  pr„,«r,j,,  .„d  „„e  „,  n„„  ,,„,„  .„„„„,,';,  2 


(")  <'«.  Lift.  |..  anoa. 

{*)  /'..,«»/,  V  U„herUm  „„d  Am^h^r 
(IW'2)««L.  T.  *I2. 

('•)  />*•/•  I'arko,  B.,  .I/„ry,M  V.  .V«r„,;, 
(Ih:.0  !•  Ex.  !>.  UM.  ^      • 

(rf)  /V.',«,»y.  V.  A,W  6Vr«r,7/,..(|.s„M) 
1  Taunt.  241  :  J„r..hs  v.  ,W„,rf.  (1^72) 

8*6, 


(.')  -'/".vA''"V. ///■rnV*,(|H4!»)7(>    u 

aai*.    Ill  /y«,y,„  v.  ii/7/„„„,,  (1^22)  5 

B.  4:  AM.  39.-,,  ^„w  of  tho  jiul^e*  htUJ 
that  a  more  sale  mi>ht  l«  «„  act  ,>f 
convtTRion  a«  l«tw....n  two  c-.M)wne.«. 
I'Ut  tliiH  ha«  boen  n.i>cat«lly  ,|i«ppr„v^ 
of. 

{;/}  Muijhn-  V.  U.rri.k.  j,u,,r,i. 
y.  B.  202.  ^       -* 
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nutfMn  TO   CHATTEIJ,   AND   CONVBUHION. 

^    a  1L!'T  «M''icatio„.  a  plea  of  delivery  to  one  Uilor 

other,  irr  """■"   '°  *"   ■"*'""   '"'    '""'«"'°"    "^y   '^' 

frolTh!  •"'"*':''«!. "^«':*  '^y  «"«  ^^-o^ner  without  authority  De.t.„.,„„ 
from  the  other  «   "equivalent  to  a  .lestruction.-   »,eca»8e   it  ^ ""--"' 
transfers  the  property  «„d  entirely  defeats  the  interesT      th 
non-eonHent.ng  pHrty.  who  therefore  would  be  altogether  withou 
emedy  „„,       ^e  ,night  sue  his  companion  «).    And  although 
an  ordinary  takmg  or  selling  may  not  I.  a  conversion,  yet  if  tSe 

n  ^l«inT  n  '^'^'»««^»^  »•««»«»«  «=onHei"ence,  that  it  becomes 
n.poss  ble  for  the  property  to  be  restored,  an  action  of  trover  will 

The  plamfff  was  the  tenant  in  common  of  one  moietv  of  a  slip 
the  defendants  tenants  in  common  of  the  other  mi.iety.  xfe 
defendants  forcibly  to<,k  a  ship  out  of  the  plaintiff'.  ,  Jsessio. 

Tort'  u  •?'"'•  ''-'''-'  ''''  "^°^«'  * '»  afterwards  ::Z 
0  which  1   became  a  total  loss.     It  was  left  to  the  jury  to  say 
whether  there  had  nut  been  a  destruction  by  the  defendants' 

:z:::^z:zr  '^--^ '-' ''-  ^''^'^''  ^'^  ^-^^  -^-^^ 

far^hirrrr'"'"*^"'""^'^''"^^  •"  actions  of  trover  how   i^ren.Unf. 
f«r  the  defendant  s  ignorance  of  the  unauthorised  character  of  his  TT^  °* 
act  can  1.  relie<i  upon  as  a  defence.     In  most  cases  of  con^rslln  -^"' ' 
-not  ,n  all,  as  for  u.stance  where  there  is  conversion  bv  destruc- 
Uon-there  are  two  elements,  first  of  all  a  dealing  with  ^he  goods 

hen,  r°""''"''  "'^'^  "^«  "«h'  «^  '•-  I^-on  entitled  to 

them  ;  secondly,  an  nUention  in  so  doing  to  deny  his  right  or  to 
assert  a  domimon  which  is  in  fact  inconsistent  with  such  right 
Ignorance  of  the  right  will  not  affect  the  quality  of  the  act  done 


('0  I/arjH-r  v.  (J.iiitfll.  (I.s7(»)  L  H 
••'  g.  B.  422 :  «ee  Atic,H>d  v.  AV«^^.  (is.-,3) 
13  <'.  n.  881,  a  owe  of  iletinm- ;  ««  nl«<» 
"  'i/ht  J.  liiibiithatti.  (IS.«*r,)  33  c'h.  D. 
11)6. 


A.  ii.  E.  2l>;i. 

(.'■)  p,r  I'arki-.  B..  F.ivr.ir  v.  Unu-ir}, 
(1h;<6)  I  M.  k  W   ,,.  6HS. 

(rf)  ('ito.1  Ih„th  V.  llHhh,$rH.  (\mH)  4 
Kast,  p.  121  ;  gee.  i.h,.  Muyhetv  v.  Her. 
ink,  (lS4f»)  7i  .  ti.  22JI. 
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defkmdant's  ionorancb  of  plaintiff's  title. 

but  it  may  have  a  material  bearing  on  the  question  of  intention. 
1 1  a  man  lukinp  a  Hock  of  sheep  from  a  market  by  mistake  drives 
among  them  a  sheep  which  does  not  Mong  to  him,  it  is  a  trespass, 
for  it  is  an  asportation  of  a  cJiattel  without  the  owner's  consent  (a), 
but  it  is  not,  it  is  apprehended,  a  conversion,  for  there  is  no 
intention  to  assert  dominion  over  that  particular  sheep  or  to 
interfere  with  the  right  of  the  true  owner. 

It  is  principally  in  considering  the  liability  of  agents  in  dealing 
with  goods  that  it  Itecomes  material  to  en.juire  into  their  know- 
ledge of  the  true  ownership.  Where  a  man  deals  with  goods  as 
principal  an  intention  to  exercise  dominion  may  Iw  generally 
inferretl  from  the  nature  of  the  net  itself,  but  such  inference 
does  not  eipially  arise  in  the  case  of  an  agent  who  acts  uu  his 
iiibiructions  without  necessarily  knowing  what  the  intention  of 
his  principal  is. 

(a)  A  defendant  is  always  liable  if  "  he  has  taken  the  goods  as 
his  own,  or  use.l  them  as  if  they  were  his  own  "  (h).     The  rule  is 
that  "persons  deal  with  property  in  chattels  or  exercise  dominion 
over  them  at  their  i)eril  "  (,).     On  this  principle  it  was  decided 
in  M'Comhi,'  v.  Daiiig  (,/)  that  a  defendant  who  innocently  took 
gootls  in  pledge  from  a  person  wrongfully  dealing  with  them  was 
liable  in  trover  at  the  suit  of  the  real  owner.     Where,  however, 
a  merrautil,-  a<jf„t  is,  with  the  consent  of  the  owner,  in  possession 
of  go<Hls  or  of  the  documents  of  title  to  gootls,  any  sale,  pletlge, 
or  other  di8i)osif  ion  of  the  go«HlH,  made  by  him  when  acting  in  the 
ordinary  course  of  business  of  a  mercantile  agent  to  a  person 
taking  under  the  disposition  in  good  faith,  shall,  subject  to  the 
provisions  of  the  Factors  Act,  1H8U  (even  though  in  fraud  of  the 
true  owner),  be  as  valid  as  if  he  were  expressly  authorised  by  the 
owner  of  the  goods  to  make  the  same.     It  is  also  provide<l  by 
s.  25  (8ub-8.  2)   of  the  Hale  of  Goods  Act,  18S»3.  that  where  a 
l)erson  (other  than  a  factor)  having  bought,  or  agreed  to  buy, 
goods  obtains  iM)HHe8sion  of  them  with  the  consent  of  the  seller, 
any   subsequent   sale   of    the  goods    (though    fraudulent)  to  J 


(<*)  Kil  V.  Hiley,  (IKM)  I  (Irani  k. 
IVaice  ('.  C.  nil. 

(*)  I'rr  Brcit,  J.,  t'imirr  v.  Iltdliiu 
(IM73)  I.   K.  7  g.  K  p.  fi27. 

(<•)  I'rr  lleaiilj.v,  II.,  ,A,rf.  j,.  lau. 


(</)  (iwio)  <l  Kbm,  /UK,  So.,  however. 
t\\v,l,itMm  of  Itr.iiiiwell,  |l,  {UMrmyghfii 
V.  //,/,/»,■,  (I.Htto)  ,-.  II.  ii  X.  J,,  ;)i(i) ;  mnl 
of  (".ileri.i^-,  ,1.,  in  .!/»■«»«•  v.  Hlakr, 
(|HM)(!  K.  i  II.  |..  N,-,I. 
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TRESPASS   TO   CIIATTRLB   AND   CONVERSION. 

purchafier  in  goo<l  faith  and  without  notice,  shall  absolutely  vest 
the  property  in  sucli  purchaser. 

(b)  When  a  iwrson,  though  only  as  agent,  takes  part  in  a 
transaction  which  puriwrts  to  effect  a  transfer  of  proiwrty  in  a 
chattel,  and  it  turns  out  that  his  principal  had  no  title,  his 
ignorance  of  this  fact  does  not  protect  him,  for  he  has  clearly 
intende<l  an  act  wliich  in  inconsistent  with  the  right  of  the  true 
owner.  Thus,  where  the  defendant's  empiuyer  had  bought  goods 
of  a  bankrupt,  and  the  defendant  not  knowing  of  the  bankruptcy 
took  delivery  of  the  goods  and  forwurd«<l  them,  it  was  held  that 
lie  was  liable  in  trover  to  the  assigneoH  of  the  bimkrupt  (a), 
"  The  clerk  acted  under  an  unavoidjible  ignorance  ami  for  his 
masters  benefit  when  ho  sent  the  goods  to  his  master;  but 
nevertheless,  his  acts  may  amount  to  a  conversion,  for  a  iwrson 
is  guilty  of  a  conversion  who  internitddles  with  my  property 
and  disjwses  of  it,  and  it  is  no  answer  that  he  acted  under 
authority  from  another  who  had  himself  no  authority  to  dispose 
of  it"  (fc).  So,  formerly,  if  a  sheriff  seized  and  sold  under  an 
execution,  and  the  debtor  bad  then  committed  a  secret  act  of 
ankruptcy  on  whicli  be  was  afterwards  adjudicated  bankrupt,  the 
assignees  might  sue  the  sheriff  for  the  conversion  of  the  bankrupt's 
goods  (<•).  80,  if  an  auctioneer  sells  goods  and  hands  over  the 
proceeds  to  his  principal  without  notice  of  any  defect  in  his  title, 
the  true  owner  may  recover  from  him  the  value  over  again  (r/). 

(c)  If  an  agent  intermeddles  merely  with  the  custody  of  a 
chattel  in  ignorance  of  his  principals  lack  of  title,  and  also  in 
ignorance  that  any  alteration  of  proj^rty  is  intended,  he  is  not 
guilty  of  a  conversion.  "  The  true  proiwsition  as  to  iHissession 
and  detention  and  asiwrUition  seems  to  be  that  a  jwssesaion  or 
<letention  which  i^s  a  mere  custody  or  niert'  ahporlalion  mmie 
without  reference  to  the  question  of  the  pro{)erty  in  goods  or 
chattels  is  not  a  conversion  "  (.).  On  this  principle  a  forwarding 
agent  who  i)ack8  and  ships  goods  doi-s  not  render  himself  iialile 
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(rt)  Sfr/i/ii-Mt  V.  AVmvi//,  (IS|5)  4  M.  A: 

s.  2:j!t. 

(A)  /Vc  l.oni  Klleiilxiniii;:)).  p.  2til. 

((•)  (Jarlami  v.  Ciirliitr.  (IXAT)  I  (1. 
A:  V.  (i»;i  Now,  howevt-r,  tin-  shciilT  in 
""I'll  (lUH^t  in  pKitwIcil  :  4)1  .V  47  Virt. 
0.  "la,  «.  45,  4(1, 


((/)  fWhriiMf  V,  Hi/i>iill.  {\'*7'.<)  10  I,  T. 
N.  >>.  714  :  we  lu'lnw,  |i.  2">i.  mill  wc 
Thf  ('iiHU'iliilii/pti  Cii.  V.  Curtiji.  (Iv.fj) 
I  U.  II.  i'."'-  ;  'll  I,.  J.  y.  I!.  32:.. 

(<)  /V/"  llrctl.  .1.,  fimter  v.  lloliitu, 
(1X72)1..  1!.  7  1^  II.  p.  (!;«.! 
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Ijecause  his  employer  h,vl  „o  title  (.  ,  apparently  «p.>n  the  ground 
tha^  the..tof  the  for..nli„g.«.nt  is  so  purely  .ninist^rial  that, 
.f  performe.1  .„  good  f,.th  and  v.thout  notice,  no  presumption  o 
..  co„ver...„  ,.an  l>.  rained  therefrom.  So.  a  carrier  who  roceivw 
«oods  and  delivers  theu,  .n  accordance  with  the  directions  of  the 
sUTr  ^"'It""""^'"!  -f-y  adverse  tUle.i.s  f.ee  from  respon- 

Tm  nd  ti'' .  ,        ""       '''^  "•'■■■"'"  ''"'  '"""  ""'  -'  'he  special 
«.ou„d  that  he  exerones  a  public  employment  and  has  no  choice 

.«   to   refusm.  or  iicceptin,.  koo<1s.     But   it   is   really  only  an 
exemphhcat.on  of  the  wider  principle.     Even  a  conunon  carrie 
If  he   known.Kly  assisted    at  a  transfer  of   propertv.  mi^ht   be' 
answeraL!.,  just  as  the  sheriff  was  in  Garlau.l  v.  Carlisle,  ^houKh 
he,  too,  w».  bound  to  iH,rforra  his  public  iJuty 

The   principle  i.s  e.xplained  b,v  Blackburn.    J.,  in    //.«,„,  y, 
J-'>.vl.y  jn  the   following   n.aniier.      After  pointi.iR  out  that 
or.Kmally  the  action  of  trover  assumed  a  possession  by  lindinjr 
innocent  n.  the  first  place,  on  the  part  of  the  defenda.it,  he  savs 
1  cannot  tni.i  ,t  anywhere  distinctly  laid  down,  but  I  submit' to 
your  lordships  that  on  principle  one  who  .leals  with  Roo,is  at  the 
re,uestof  aj>erson  who  has  the  actual  custody  of  th.m  in  the 
'""><>  rule  behef  that  the  cuHto<lier  is  the  true  owner  or  has  the 
authority  of  the  true  owner,  shoald  be  excused  for  what  he  does 
It   he  act  IS  of  such  a  nature  as  would  l^  excused  if  done  by  the 
anthority  o   the  person  in  possession  if  he  was  the  finder  of  Lds 
or  entrusted  with  their  custody."     AccordinKly.  if  a  farrier  shoes 
a  horse  and  sends  it  ho  ae.  if  a  warehouseman  stores  goods  and 
then  returns  them,  if  a  carter  shifts  furniture  f,.,m  one  house  to 
another-.n  none  of  these  cases  will  the  agent  or  bailee  be  liable 
simply  because  his  principal  or  bailor  had  no  right  over  the 

On  the  other  hand,  in  the  application  of  the  principle  that  an 
asportation  without  reference  to  the  question  ol  the  prope  ty" 
no  conversion  Brett.  J.  (rf,.  i„  the  same  case  took  a  view  much 
n.ore  favourable  to  the  agent.     He  thought  that  an  agent  who 

'A",n,..(.«:.M).4  r.  h,  x.  s. ,...,.-.,      a^r^JZ  Tu' ^Z"'^'"' '''"""-' 
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iup. 


"K- 


...':  :i;:n"r,;;e:i'"i:::t'r''  ■;: "-  "-"■»■■■'■ "-« ■■«  ■ ~ 

uiciB  uroKer  or  intermediarv    and   mn.-„  ii  «lliii;.'nni 

packer  or  carrier  of  goods  who  m«r«lv  7  *'"'"  "  ■'^"^'-•^"' 

poHition  of  the  goods  and  not  T  '  ^"'■''"''"  '"  '''"^"««  ^''^ 
receives  goo<l8  for^raud  n  n  '"■"^"'^'  '"  "'""'  "  »'« 
with  th/view  o    paest  t  !     "  "  '"'  ''""  '"""'^^  ^^'^  -- 

^or  conversion  if  ^2^:0^:2  ^^Bu:  ^'"  '^'^'^'^'^ 

m«y  acl  «»  n  mere  broksr  «  ""  ""ttlmnMi-  Wl.,„ 

them  (or  „le  i„  J,i.  ,    ' "  ""'""■'"'"  »  rei^Mtory  and  enleml 
auction.  Seaman  sold  tlieni  Mnv.tt^lv  ,    t  ^       "•"  ^^"^ 

i-=h.«.„,„,.«,  .„  .,„  :;Lrr ,  ih'iziTir.'''" 

Ins  co.,unis8ion  pai.l  the  l.alun.-e  tn  <  deducting 

«-y.r  .he  „L.„„a :!:::: 'r'l'z.r'irfi  ','r 

that  as  there  was  no  sale  hv  Hv.»ii  i  "  "'^^  ''«''^' 

V.  AV/»n//(H.  where  the  defen.iant  himself  sWd.  '"" 

«'  ii«n  for  an  advance  wl.i.4.  h      '™  ^^'^'  ^'"K  entitled  to 

ence  of  the  defendant's  lien    n  r    i  ,  i  »'e  exist- 
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(")  Ne  thp  n-timrkiJ  .,f  (',>l|i„.>  | 
■M.-n  .!,««.  o,,,„«i„.  view..  ,n  r„w,'' 
'.'•  «rf  ^..,  V.  f^rti,  .«■  ,v,«.  (|M!i2i  I  o  H 
|.     o|.  ^      • 

r'^-  •»   M.  I..   T    N.  S.  744  :    ,u4rr  v 
'"»'/  (IWl)ach.  172. 


'.•)    s«.,^  tho  r.,«.    ,„„    ,.,     ,(,,,„,„,„„ 
WdtXI/  U  I,.  T.  X.  .s  ;,„7    -,.- 

H(»«7m4<t  r  T.  x.a  744'    ' 

(.0  />,'t',.ll,„*  4..C„„„,t,dat,'.l(\>  V 
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real  distinction,  if  the  ca«es  lie  not  inconsiHtent,  must  be  tha 
in  CiH-hranc  v.  HymiU  the  defendant  in  fact  Bold,  in  Xationn 
Min-iihtile  Bank  v.  HymiU  he  only  delivered  the  goods,  but  witl 
knowledge  of  the  sale  and  with  the  intention  of  enabling  it  to  b* 
carried  out.  Whether  the  latter  case  is  consistent  with  Stephem 
V.  Etirall  (ti)  may  be  doubted. 

It  is  a  breach  of  warranty,  sounding  either  in  damages  ae 
against  the  auctioneer  or,  justifying  a  rescission  of  contract  ai- 
against  a  principal,  for  an  auctioneer  to  make  a  specific  state- 
ment with  respect  to  the  chattel  that  he  is  selling  which,  to  his 
knowledge,  is  not  a  fact.  Thus  if  an  auctioneer  sell  a  chattel  as 
being  the  proi)erty  of  a  particular  person,  of  known  repute,  and 
that  {wrson  has  prior  to  the  sale,  to  the  knowledge  of  the 
auctioneer,  parted  with  his  interest  in  the  chattel  to  a  third 
party,  on  whose  l)elmlf  the  sale  is  actually  made,  the  alteration 
in  ownership  has  been  held  to  constitute  a  sufticient  ground  for 
rescinding  the  contract  (/<). 

Again,  a  secret  limitation  of  authority  at  a  sale  "without 
reserve,"  such  as  reserve  price,  if  known  to  the  auctioneer  but 
not  known  to  the  buyer,  will  entitle  the  latter  to  damages  for 
non-delivery  (r)  as  soon  as  the  hammer  ban  fallen  and  he  has 
been  declared  purchaser  (rf),  provided  a  note  or  memorandum 
of  the  sale  bus  been  made. 

In  the  case  of  Sfxtckman  v.  Fotfrr  (c)  certain  title  deeds  of  the 
plaintiff  had  been  pletlged  with  the  defendant  by  a  third  party 
wrongfully.  It  was  held  that  the  defendant  had  not  l)een  guilty 
of  a  conversion  by  taking  them  in  pledge.  "  The  defendant  when 
he  received  these  deeds  had  no  knowledge  that  the  ^)er8on  who 
pledged  them  had  no  title  to  them.  He  kept  them  as  dejfositee 
or  bailee  bound  to  return  them  on  payment  of  the  money  he  had 
advanced.     He  held  them  against  the  persoji  who  had  deposited 

/«/(«  V.  /Wrr  KcuniK  Id  bo  that  n  [H-rson 
who  iniKicently  taki-s  h  cbHtlcI  by 
a8><i);niiient  friitii  mie  who  in  licit  the 
tnii'  owner,  in  not  guilty  of  n  f'Oiivfi>ioii 
by  I  Ik-  nuTc  takinf;.  but  only  1m'oi)iiic>i 
»«>  if  uml  wlu'n,  eith'T  liy  parting  with 
it  or  liv  ilainaKin^  it,  he  liait  piii  it  out 
of  his  (lower  to  ileliver  it  on  (leniiinil  to 
the  true  owner  in  the  same  coiiilition  n« 
that  In  which  lie  ruceivetl  it. 


('/)  An  to  which.  M-e  above,  p.  2TA>. 
(A)   IIV.«rr  V.    D,re„i»h,  (1!H»4)20T. 

L.  It.  ;w.-,. 

(r)  Jt„inh»ir  V.  U,wk,n>,  (IWU)  2  K.  H. 
MI. 

(</)  FfHirirIt  V.  Mtiidiiiiiilii.  I'riiiwr  \ 
r.K,  (I'.HII)  (i  I'.  8.-.(i.  Ct.  of  SCfW. 

(^)(ltH:t)  il  g.  B.  I',  -lii;  approve.! 
i.y  Kay.  I,..l..  Mith-r  i.  /*•//,(  1  Sli  1)  1 
<,'.   B.  p.  47.1.     The  princi(ilt'  of  S/iuik- 
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them,  but  not  aRftinst  the  real  owner  "  („)     a     i   i 

takes  the  pled-e  wiM,  .  7  ^        ^  P^^<kee.  however, 

with  unk„„  .„  „.j,  ,uf  a,,™!:  r  i« : :; :;; ";'"'  -'-"•"• 

«ii.l  wilhoul  noliiv  tl,„  eo„if«l,        ■     ■  ,  ■""  '"  "'""I  '»"!' 

« .ri-™.,,  lit  t  ;r::;z':;'r'''''" '-  "'"■'■  ""■"■ 

ha.  lo  .ulfer  „  I,,.,  i,  .hou  d    T      !,       ""  """"■'■'"  P"™'"" 

eou,„  ,„„.,  ea.n.v  ha^:;::!  '':'■;,;;:: :: ; -  »'■» 

the  rai8chi,,f  (, ).  '«4>pemii^'  or  .-jcurrence  of 

*^i;;s::L;uX::.t;l,r";r"f;" ""™"°"°' - 

deliver  it  ,„,  „„  ,|e,„„„i    ' !,  f  ""I""'".!  hj  a  reru.al  l„ 

-or  .he  „.j„.  hJ:r:  :;rzM  ■"r-v'"'*'" -» 

form  ..1  .leclaraU.,,,  „,«  „i.|,"         f "      "'  "«  ^l""-    '"'e  oU 

Act  of  I».ri,,).  I„  If, ,11,  ,  ^  "  ^""""O"  ''•'»  l'roce,h,r« 
de.in,.e  were  J  ;»;  1  ^rj  ,  '"""  ""  '"»  ^'"""  °' 
•l»re.here  ha,,  hee„  a  «„*'„, :,'",":"""  'T'"""  "''""°'' 
"»'  w-  »  I. am.„ul  o«       n  '"""''  "''"•"  """  '""1 

«>ien  i„  .„„„,.,,  .„.  ,„..,,  ;„,ec.i.  ,,':::,:*"  ■*"""""""  "■ 
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(«)  /''-rfjIiMvi..  J.,  „t  p.  IiKI. 
^_{'')  Sw  stor.r  OD   HailiiK.„t,,  »,,  3.W, 

{'•;  III  /Mrv.  /'r-vV/.v/y,,  iv.M)  4  c    I! 

>.S.  22H,itwa«l,eldthatatakinu'witi; 
»  ">■«•  to  ac<,uirin«r  a  li«i.  .nightly.,, 
<-••'« v,.,i.i<)n.     Sv  atM.vr,  p.   •.;i;, 

('/)(lH«:.)t;  ^;ll.st,.5;t^. 

M  .V«^^,«  ,.  yw,  (l!M,)  .J  c-h,  79, 

C.T. 


(/XlMltyo,,   |.,oa.lin^.   7.I,  c(.  v..l 

>  H't.  C.    7«,  M.   v.). 

*:;/■  ''■''"•'"•''■  (I «.'«•)  11  A. >*. K  2..1, 

//.W«w,(H7«>3c.P.  Ul«yA;4. 
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betwet-n  two 
kiniUof 
l>niluii-iit 
where  gvoAn 
have  been 
|«rted  with. 


It  has   l)een   alreftdy   ix)inted   out   that   there   cannot  l)e   a 
conversion  by  mere  demand  and  refusal  unleHH  at  the  time  of  the 
demand    the   defendant    had    it    in    his    power    to    return   the 
property  (a).      If,  however,  a  bailee   unlawfully  or  nefiliRently 
loses  or  parts  with  ixiHseHsion  he  cannot  get  rid  of  his  contractual 
liability  to  restore  the  bailor's  property  on  the  termination  of  the 
bailment,  and  if  he  fails  to  do  so  he  may  lie  sued  in  detinue  (/»). 
But  this  rule  does  not  always  seem  to  apply  in  the  case  of  a 
defendant  who  is  a  mere  stranger.     It  was  very  early  said  (c)  that 
"  if  a  man  comes  into  i)08se8Hion  by  a  bailment  then  he  is  answer- 
able  by  virtue  of  the  bailment,  and  if  he  bails  the  Roods  over,  or 
they  are  taken  from  his  possession,  still  he  is  answerable  to  the 
bailor  by  virtue  of  the  bailment.     But  otherwise,  if  a  man  comes 
by  Roods  by  findinR.  for  he  is  only  answerable  by  reason  of  his 
possession,  and  if,  without  wrongful  act  (Inialnmit),  he  is  out  of 
possession  before  he  who  has  the  right  has  brouRht  his  action, 
he  is  not  answerable  "  (//). 

In  accordance  with  this  principle,  it  was  held  in  CrottMd  v. 
Stich(e),  that   an  administratrix  could  not  recover  in  detinue 
against  a  defendant  who  had  taken  possession  of  certain  property 
of  the  intestate  on  her  decease  and  parted  with  it  before  adminis- 
tration was  granted.     In  Wilkiumn  v.  Verit,,  (/),  the  plainUffs' 
predecessors  in  title  had  bailed  certain  goods  to  the  defendant, 
who  wrongfully  sold  them.     More  than  six  years  later  the  plain- 
tiffs  demanded  the  property  back,  and  not  obtaining  it,  brought 
an  action  of  detinue.     The  Htatute  of  Limitations  being  pleaded, 
it  was  held  that  a  fresh  cause  of  action  had  arisen  on  the  refusal 
to  deliver.     "  But."  said  the  Court  (./)  "  where  the  action  of  de- 
tinue is  founded  upon  a  wrongful  conversion  of  the  proiwrty  only, 
as  it  needs  must  where  there  is  a  bare  taking  and  withholding 
of  the  property  of  another  without  any  circumstances  to  show 
a  trust  for  the  owner,  or  to  found  an  option  to  sue  either  for  the 
wrong  or  the  breath  of  the  original  t«rm«,  the  statute  would  run 


(«)  See  alMive,  p.  24ii. 

(h)  lli-rrr  \.  I;,tw,i\  (Ixr.M)  ",  C.  K, 
N.  S.  «4  A:  U:i  :  ./,.».«  v.  Ikmle,  (1(<41)  9 
M.  i  \V     |!t. 

(r)27  lien.  VIII.  I;i  ,.l.  :«. 

(d)  See    N.u//(    Si,tff„rtUhire    11,//,,. 


>i:i~k»    <o.   V.   tSharmuu,   [\*W,)    2   Q.   It. 
4 1. 

(f-JtlS.-!:!)**  Ex.  22>*. 

(  /■)(1N71)  L.  a.  f,  V.  \\  2<M!. 

(y)  |..  21(1. 
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/TOO,   .h,   .,•„,.   „.  „„.„h  .^,  p,„,^^,^  _^,^^    ^^^^ 

w»n.       u   therefore  ani)earn  (a\  H,..f    j  »•                  -^«'"■v  aenit 
IH52  ^v.  .  very  »„,or. »„,  of  tLt  ,"„»     "  '"•"  *"  "'  ""■"•" 

."ion  „„.  B,  .„e  c„„,„„„  ,„.;,  ,.„r   *f:;";„,:-;"«"  °' 

Courts  «c.|Uir«l,  (or  lh„  «„,  ,i„e  ,  ,.i,.|,i  in  .  ,  ,  ',     '     ""' 

«.v.ng  the  option  „,  „„.|„i„„ ,.  „ l^,  ;'';.''•  "'*""' 

But  now  in  all  cMB«  ih.™  ■    ■    .''""'""' """'•I>'e«"«e»8»l. 

r.fa«in«  u,  „,«y  'he  olj  ^r      L  ConrtTT;''''''"'''"''"'' 

Replevin  ig  ,  sninmary  procew  liv  »P„,.l. 
po«™on  good,  have  ,«^'.aZ  1'     o  tl'  T"  '""  "'  """" 

«c"H.  o.  en.,  in  jr::n:\:r-i— :: 
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Rt'pleTin. 


(«)  In  a,HHlmt,H  r.  Ho,,,,^t,  ^is,j2)  .. 
If.  &  s.  I  ,h,.  plaintiff  H,a,|  in  .,,.,(„„; 
for  ,tle.lee.k  The  ,lefo„,|„„t  ,.l««le,l 
hat  .,ne  (i.KKJmari  .lece,i«W  ha.1  ,|e 
|H«.te.l  the  .lee,l,  with  l,„„.  „,„t  he  h«,| 
■'-'   the.,,   in  Cf.K^h„„„.H  lifetime.  th«t 

hephunt.ff-.„„|yti,let»,h..mwai.a« 
ev.«oe  of  (f,KKlman.  a„.|  that  th.- 
■letomion  8ue<l  on  waa  the  lo*.  i„ 
':""■'"'*"'»  'if''-  WiKhtman.  J.,  hd.l 
•h.-  plea  Uxl;  Bl«cl<hurt.,  J  held  it 
).'.«Kl.  1^,M  HIaokhurn's  view  tun,«l 
""  "  .'""'-'  'l>"->-tif.n  „f  ple»,|i„jj.  a,„, 
^i».v.».li.iB  •..  »•,/*,*.„»  V.  I>n7„  jt' 
p».W  «H.-m    ihat    his  .lifflcui.y  woulil 

liavt.  Iwi.  ^^,t  r f  if  the  plaintiff  hi«l 

■'•'W  .«M>fn.nl  and  «|letf«J  ax  Ihe.le.en. 
"-;>'  *»M  on  „  .ieman-l  l.y  hi„,  „„,|  » 
.•f"^l  hv  the  .!...fen.h.n..  or.  „..o..ni,nK 

/"//«-u/ff.  r„..(|,s!,i)2g   H.,,.rt,ii   i, 
""'■""'•"""»'«■  l-I.m.t,ff«..J  been  co- 


Uantiff      In  the  latter  caae,he.lecii,io„ 
'f  W.Khtman.  ,1.,  in  o...,,„..„  ,..  yy,  " 

"'.  wa.  approve.!,  an.li,  was  heM, la 

f>ef.,re  your  title  accrne<l." 
i''"r  statutory  riKht  of  a  mortg,i«,rt., 

»•  '♦>  (suh-».  I).  *'• 

(A)  I.-.  &  hi  Vict.  c.  r.;.  „  4 J 
(-•)  I7A:lNVie..c.  I2.V,.  7M. 

WlHtei  fu.lor.  L.f   4.>|,'n    1, '     '    f 
/W,.,.  V    r  .  .»■>!(,  Ill  eii),  and 

J';)  .-.I*  52  Vict.  C.4.S,  «.!.,<_,.,, 

(y)  Ah  to  ibe  m.!H.n,il,ili,v„f  red,' 
•m-  ,n  ,akin^  the  ..nd.  ...:  ,L"; 
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only  in  CBHe 
of  tn»|>aitK. 


REPLBMN. 

oommence  an  action  of  replevin  within  a  week,  to  pronacute  it  with 
effect  (a)  without  delay,  and  to  make  return  of  the  gooilH  if  return 
thereof  ghall  Iw  awarded.  If  he  succeed  in  liis  action  he  may 
recover  in  respect  of  any  si)eciftl  damage  sustained  and  also  tlia 
value  of  the  goods  if,  in  fact,  they  have  not  l)€en  redelivered  (/*) 
to  him  under  the  process  of  the  county  court.  Ho  may  albo 
recover  the  expenses  of  the  replevin  Imnd  and  any  sitecial  damage 
which  he  has  sustained  liy  the  wrongful  taking  (<).  In  Smith  v. 
Eimijht  (»/)  it  was  held  that  such  special  damage  may  include 
annoyance  and  injury  to  credit  and  rei>utation  in  trade  (♦>).  If 
the  defendant  succeedH  he  is,  at  common  law,  entitled  only  to  a 
judgnient  for  the  return  of  the  gomlH  (./).  Under  certain  statutes 
now  rei)ealed  the  defendnnt  was  entitled  to  recover  any  sjHicial 
damage  which  he  had  suffered.  It  api)ears  that  in  spite  of  the 
repeal  such  damage  is  still  recoverable  C/)-  The  defendant  has 
also  the  remedy  on  the  replevin  Ixind  for  a  breach  of  any  of  its 
conditions. 

Replevin  can  only  be  brou^^ht  when  there  has  been  a  taking  by 
trespass,  whether  under  colour  of  some  legal  process  or  other- 
wise (h).  In  Mennie  v.  lilake  (i)  the  plaintiff  had  lent  a  cart  and 
horse  to  one  Facey,  who  handed  them  over  to  the  defendant  in 
satisfaction  of  a  debt.  The  plaintiff  proceeded  by  replevin,  but 
it  was  held  that  the  action  was  not  maintainable,  because  the 
possession  of  the  defendant  was  iwaceal'lo  {k). 

If,  however,  a  distrainor  Itefore  imi'ounding  refuses  a  due 
tender,   the  owner  may  still  replevy,   because,   it  is  said,   the 


(o")  I.e..  In  )t  not  unituc<fiNiful  tfrmi- 
UMtiiin  (7'«/«»»<.;(x  V.  Ogli\  (iN.'iti)  ti  ¥,.  ti 
H. -)71,1. 

(A)  An  Hiiiori,  it  woulil  mmiii,  lh'»  if 
the  |>ciwm  who  Imn  taki'ii  the  ^nHnki  ili>- 
(KMetiof  them  with  not ici- of  tlic  n  plorin 
prtM-etMlinjiH  {MimHui^  •:.  /*j«'««/i.  (|Ma7) 
«  A.  4;  K.  752). 

(r)    h'ihht  V.  rruiknliaHk,  (1N73)  I..  K, 

HC.  V.  i:>i. 

(rf)  (IHa.'J)fiU  I,.  T.  N.  S.  72! 

(i)  But  that  cas.-  a|i|>««rti  In  Ih' 
opptHivd  to  y>(>.(rt  V.  (illrril/t,  i\><^ii  1 
Q.  it.  pp.  4t>4.  4fi<l.  a-H  to  which  »t«  !ii«ivi'. 
p.   137. 

(f)  tMabfdw  II.W,(l8J7)6M.ic.. 


12^. 

(j/)  Smith  V.  f.ttrif/lit.  (I^!t3)  W.  N. 
17:t:  ami  »•<■  Uayiie  nii  liitinagv*.  7th 
111.  p.  ♦.•.H. 

(A)    SIlllDHI'M      V.      iSkllHHOM.     (^IMtl'l)      1 

Soh.  A;  l.ef.  H-.'4  ;  (iallmraif  v.  Jtinl, 
(l*<-'7)  i  Iting.  2!»». 

(!)  finr>t;\  t;  K.i  r..«4L>. 

(*)  Tho  Court  HCfMiii  to  hav«-  lieen  of 
opinion  that  the  jMiswHRiun of  tht-iiefcn- 
(laiit  wa."  not  only  iK-ncj^blc  Imt  hiwful 
Diitil  ihr  phkintiS  shoulii  tieiuaml  the 
plo|«-rtv  Iwi-k.  It  would  >ie«'iii,  hi>w. 
ever,  'h;i!  hi-  lukiiii.'  wax  an  act  of  eon- 
verwioii  (>■»•  aliove.  p.  232)  though  tiouht- 
le*!!  no  titnitaM. 
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•ubsequent  detention  •■»  equivalent  to  a  fresh  taking.    The  reason 

given  .B  of  douhtfnl  validity  (a).     The  ordinary  u^  of  repl  ITs  w„oa  u  .^ 

.n  cases  ofdistress  for  rent  or  distress  ^/.^.^.^^^itTJ  ^"'"''""-• 

2Z',^"  ""T"'  *'"'''^^^'  ''^  »''*^»'-  complaining  of  a 
secure  of  the.r  gcKxls  under  procens  of  an  inferior  Court  iLed 
^U  o„t  ,u„sdiction(/,,;  and  in  this  way  questions  of  Z^ 
hnbdUy  have,  on  more  than  one  occasion,  been  brought  to  the 

In  .U,./Wv  Leather  i/nhe  plaintiifs  property  had  been  seized 
bj  a  consteb^  on  information  that  the  phuntiff  had  stolen  it. 
I  was  held  that,  assuming  the  seizure  to  be  unlawful,  an  action 
of  replevm  was  maintainable,  although  an  unusual  form  of 
remedy  m  such  a  case. 

An  action  can  be  brought  f.n-  the  taking  or  conversion  of  any  wh.t  r  .  ^ 
corporeal    i.erHonal    property  (,).    including    papers   and    t^tle  P  -^ - 
deeds  („).     It  is  sometimes  said  that  current  coin  of  there^^l  ^'"^'-^ 
"  an  exception  U.  this  rule,  and  money,  unless  "in  a   bTg^       '"^• 
cannot  be  8ne<!   f.,r  in  an   action  of  tort.     This,  however    is 
.ncorrect(e).     Of  course  if  a  man  simply  reoeives'a  sum lo  .^ 
repa.a  on  request  the  pro,,erty  in  it  passes,  and  his  only  liability 
.«  for  the  debt,  but  if  the  undertaking  is  that  he  should  return  or 

thl  7V      "^'^"  '"•""*  '"''■"'*'^  ^  ''™  »"d  h«  converts 
them  to  his  own  use  an  action  of  trover  will  lie  (k).    It  is  an 

«/orrton  case  if  there  has  been  an  unauthorised  taking  out  of 

the  actual  possession  of  the  owner;  but  if  the  coins  are  paid 


(«)  A'.v,,,  V.  fllatf.  (IH'M)  r,  A.  ii  K. 
1*2.     Se..  l«|ow,  (I.  -jHtt.  nute  (.i). 

(A)  /{.J  V.  Unrrhi-n,  (1722;  1  Str. 
6<17  ;   (Utii-iie  V.  rkambei;  (IK43)   H    J|_ 

832.  )■":•*. 

('•)  titirrrmirii o/ Jir.Mvl  Pour  V  Wait 
(l;;«4)  1  A.  *  K.  2«4  ;  .y^r»,j  jMuk^  .,: 
llarlMHr  tUmid  v.  Cameeon,(\^^-U)  II 
H.    L.   C.    44a;     Marthall    v,    i';/»,a» 

(l^aa)  a  Biug.  5ur, ;  /^,w..«  .,•  .\„^a' 

'*'"'•''■''   ''•  '■<•■   V.   UHtkmaMer,  (jH74) 
L.  K.  Itl  y.  li.  70. 

\'f)  I^r  rarkc,    i;.,  urtfry,   v.  (  l,am- 


'fr.,  (UU)  11  M.  4  W.  ,,.  160. 

(/•)  7//-.r  V.  Oinrr,  (1717)  Hunbury, 
H  ;  /«•/•  Evre.  r.ll.,  ^l,tt./A„r«^v  f'a«i». 
A^//.  (171HI)  1  Aiix'nithcr,  p.  212 

(/)  (1M53)1  K.  Aiii.  mu. 

(il)All,„  V.  W(«r/^  (IB4(*)  2  B», 
352, 

(/.)  .!«««..  (^ 1 82»*)  I  Moll.  3W),bnti«e 
B«<>.n's  Ahr.  til.  Keplt-Tin  F. 

(')  Hall  V.  l}m»,  (leoo)  Cm.  Klu. 
Ml  ;  nrujievt  v.  iVirf.  Otkll)  lA,./.  Sit)  ■ 
Akuu^om  v.  .V«,r,  (1827)  Cro.  (;ar.  H». 

(t)   (irtoii    V.    HutlMr    i\uoa\    c    p     • 
Alil.  (m2. 
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HiBJitcr-jiATiia  or  convkmiom. 

over  to  an  innocent  third  party,  than  the  property  is  transferred 
and  the  money  cannot  he  followed  in  his  hamia  (a).  Whenever 
the  facts  are  such  that  a  charge  of  larceny,  whether  l,y  a  toking 
or  as  bailee,  could  U  Bupi)orted,  it  would  seem  to  follow  that 
there  is  also  a  conversion  (b). 

NeKotiable  instruments  and  other  securities,  such  as  guarantees 
and  iKJnds,  considered  as  corporeal  property,  are  simply  pieces  of 
paper.  Their  sole  value  is  as  ilwtM  in  artion.  If,  however,  they 
are  unlawfully  converted  and  detained,  tiie  person  entitled'  may 
recover  full  damages  to  the  extent  of  his  loss(<). 

Although  title  deeds  are  not,  propt-rly  8i)eaking.  chattels,  it 
has  always  Uen  held  that  they  can  I*  sued  for  in  trover  or 
detinue  («/).  It  is  said,  however,  that  they  cannot  l>e  replevied  (,). 
If  the  plaintiff  sues  in  trover,  his  damage  is  prima  jmif  the  whole 
value  of  the  estate  to  which  they  appertain  (./ ). 

If  a  portion  of  realty  is  severed  and  taken  away  the  owner. 

instead  of  suing  in  respect  of  the  injury  to  the  realty,  may  elect 

to  treat  the  severed  portion  as  his  chattel  and  sue  for  its  conver- 

sion.     In  this  way  a  remedy  may  be  obtained  for  coal  wrongfully 

worked,  timber  wrongfully  cut.  fixtures  wrongfully  removed  (<;). 

In  certain  American  States  it  has  been  held,  where  the  taking 

was  wilful  and  tortious,  that  if  subsequently  to  the  conversion 

the  nature  of  the  chattel  was  altered  (as.  for  example,  if  logg 

were  sawn  into  boards,  or  growing  wheat  was  harvested  and 

threshed),  the  plaintiff  was  entitled  to  recover  the  value  of  the 

chattel  in  its  new  forms  (h),  but  this  principle  finds  no  place 

in  modern  English  law.     But  even  tenant's  tixturen,  while  they 

remain  unsevered,  are  part  of  the  realty,  and  thetefore  trover 


(«)  FiMrirr  T.  artvH,  (1M«12)  7  H.  &  N. 
881. 

(*)  See  Itfij.  V.  ifauall,  (l«rtl)  .Sti 
L.  J.  M.  C.  17.-.:  Nr,j.  V.  AJm.  (1873) 
13  Cox  512  ,  J{f,j.  V.  /V  huKht,  (1M4) 
15  Q.  B.  I>.  29.  Thiit  laxt  caae  ac-eniH 
open  to  sonic  iiuextion. 

(<•)  AlMigrr  v.  CIom;  (1842)  10  M.  4i  W. 
">76;  WatuiH  v.  MrLenn,  (^ISflM)  E.  B. 
k  E.  75:  MLi^td  v.  M'Ukrt,  (1841)  2 
M.  ii  a.  32«  :  XIrimuvrt.  Sinu  J^  rn.  v. 
f't>m/)tiiir  .SaiUmal  d'fjui'm/iff.  Purit. 
(1«»4)  2  Q.  B.  157.  But  m-e  /;«W,«« 
v.  AHgUi-AttMrian  Bunk,  (IVU4)2  K.  B. 


8:(». 

(«0  t'lant  V.  (vHrriU,  (1m60)  5  \\.  ^ 

N.  4;j«. 

(')  VIn.  Ab.  liepltvin  A.  !•:  Baron'* 
Abr.  tit.  Ui-plevin  K..  but  ttx  Amm„ 
(1828)  1  Moll.  3W). 

(/)  /Vr  Aldcnton,  B.,  Lootrmore  r. 
«attf4>rd,  (1S42)  !t  M.  &.  \V.  p.  tiSa. 

(//)  II Vkx/  V,  M,irfu;ttd,  ( 1 8 » I)  .S  g.  B, 
4411,  note;  mri-y  v.  Heard,  (1«37)  Tro. 
Car.  242  ;  FarniHt  v.  TlitmimoH,  (1822) 
5  B.  k  Al<l.  82t!. 

(A)  .s«lKWick  ou  iNunagtw,  8th  eU., 
vol.  3,  a.  502. 


260 


TRMPAHH   TO   CBATTItlM   AND   COHVlRgloM. 

cannot  be  brou„ht  in  re.pect  of  them  (a).     There  may.  however 

the  exerciHe  of  the  right  of  removal  (/,) 

The  general  rule  Ih  that  the  right  to  bring  «n  action  for  an    p.      .. 
jnjury  oomn.itted  i„  renpect  of  a  chattel  belong!  him  2 d the"   '"""-- 

the  Ume  when  the  cauHe  of  action  ariaen  (r). 

To  thi.  rule  there  in  an  apparent  but  not  a  real  exception  in  rule  b, 
the  caBe  o  t.tle  ly  relation.  If  the  goodn  of  a  decea  J  ,H,rJ  --'- 
are  unlawfully  Uken  by  a  stranger  between  the  time  of  hi.'Zh 

T^VlrTl  r""'  "  '''"*"  °'  -i-ini-^raUon.  even  if  the 
Ztf  th  '*''°'"-*'-*^'  *'»<^  "«  "«•'*  o'  Po-^Hdon  at  the 
Ume  of  the  conversion,  yet  after  his  title  is  perfected  it  relates 

If  he  had  had  the  right  of  possession  throughout  («/).  On  the 
Bame  prmcple  a  trustee  in  bankruptcy  may  sue  in  respect  of  a 
conversion  commuted  l^tween  the  date  of  the  act  of  ba^rup  cy 
and  his  apiwintinent  (0.  »««rupicy 

It  was  indeed  frequently  said  that  in  trover  a  plaintiff  sues  in   p 
respect  ohiH  property,  in  tres,.ss>  respect  of 'his  ,.sZs"       ^^^-, 
and    h,  a,.tri„e  linds  expression  in  the  old  forms  o    pi  J  :«. 
On  this  ground  U  has  been  broadly  laid  down  that  a  plaintiff  who 
make,  title  by  relation  can  sue  only  in  trover  (/).      This  how 
ever,  is  mcorrect.    A  title  which  relates  back,  as  has  airea<i; 
^n  ^..avails  to  sup^rt  an  action  of  trespass,  if  trespass  has 
heen  in  fact  cmm.tted  (,).    On  the  other  hand,  an  action  in 
trover  does  not  decido  any  question  of  ownership.     An  ownl 
cannot  sue  for  a  conversion  unless  he  has  also  a  right  of  poZ 

11;  '  ""ir^''-^  ^*"'  ^'^^-^^^  »>«  has  no  tifle  beyo^dTs 
possession.    The  use  „f  the  word  "  pro,>erty."  therefore,  in  res|  J 
of  actions  of  trover,  is  misleading,  and  rec,uires  explanation 


71 


Thitt^r,   (laW)    3 


(«)  MarkiHtiuh    v. 
.M.k  W.  \n\. 

(A)  St-e  h,Hd4,H  ,»•  \\e.t„,iKtl,r  Lmh 
.«  DitioMHt  ('„.  V.  Unihe,  (1H:,»)  0  C  B 
N.  S.  7l»<. 

(i-)  H  ilhraham  v.  Smiw,  (IMU)  2 
Wm.  Saun.1.  47  a:  Ar.VWy  v.  Kendull 
(1H52)  1 7  g.  It.  9:i7.  .A«  to  revemiouary 
!!i!j-n«ts,  5cc  uciaw,  p.  204. 


(*/)  Holt.  J.,  i„  Jf^kiHj,  T.  ttomhr 
(i:W)  «  Mo.1.  lte,,l».  ,.  1 8 J,  case  at!.'..    " 

(O  (Jarland  v.  tarluir,  llHUl)  4  CI 
i  K.  tiwa.  ' 

Ln  Prr  i'attegon.  J.,  halm*  v.  Il^t,,. 
(1h;U)  U  BiiiK.  |>.  477. 

(^)  Sw  alM)ve,  |).  233;  TUrpt  v 
■•■ifalluvikl,  ( IN43)  5  M,  &  O.  7«t!. 
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SPECUI,    AND    OENER.M.    PROPEJITY. 

The  ownership  of  chattels  is,  as  a  general  rnlo.  ahsoh.te  except 
".  the  ease  of  title  .lee.is.  the  property  of  ^vhic•h  follows  the  nature 
of    he  Lnul   ,0  whi.-h  they  helonj,.     There  nmv.  however,  he  a 
double  ownership.     An  undisehur^ed  hankrnpt  n.av  ac,uire  the 
l-ropeny  „,  .-oods,  subject  to  the  ri.ht  of  his  trustee  to  intervene 
and  clanu  the„>  («).     The  Crown  and  its  grantees  are  the  owners 
of  wreck  cast  on  shore  if  the  shipowner  does  not  assert  his  ri^ht 
w.thm  .  g,ven  tin.e  (/,)  ;  and  so  the  lor.l  of  a  nmnor  is  the  owLr 
of  estn.ys  provided  they  are  not  reclai.ned  (,).    I,,  all  .hese  cases 
there  ,.  a  true  n,ht  of  property  indei-endent  of  anv  act  o.  posses- 
sion, and  defeasible  only  by  the  intervention  of  him  who  has  the 
superior  ri^itht. 

The  person  who  finds  a  chattel,  or  otherwise  co.nes  into  its 
possession  m  an  unauthorised  manner,  has  in  one  sense  a  ri^ht 
of  ownership,  because  he  holds  on  Jiis  own  account,  and  not  by 
delegation  from  any  one  else  with  a  superior  title.     H.,  however 
may  not   only  be  evicted   by  the  true  owner,   but  if  he  loses 
possession   he  may  subsequently  be  defeated  in  assertin.^  anv 
claim  agamst  a  subsequent  finder  by  reason  of  the  infirmity  Jf 
his  title  (,/).     Moreover,  where  chattels  are  discovered  in  private 
houses  or  upon  private  ground  (in  cases  where  the  law  of  treasure 
trove  does  not  apply)  the  fact  that  the  finder  was  a  trespasser,  or 
at  most  a  licensee,  will   subordinate  his  claim   to  that  of  the 
owner  of  the  house  or  ground  (,■).     But  this  rule  .loes  not  apply 
m  quasi-pubhc  places  such  as  shops  or  railwav  stations (,).     In 
hese  cases  the  right  is  called  a  special  property,  to  distinguish 
It  from  the  general  or  absolute  property  of  the  person  who  has  a 
right  a-Huist  all  the  world. 

The  term  ''special  property  "  is,  however,  also  employed  to 
designate    rights    over  chattels   of  a  purely   subordinate  and 


(«■)  Foirln-  V.  Ih.iri,.  iM'Jl)  1  H.  i: 
['.  44  :  Moiyuit  v.  Kiiiiiht.  (IS(;4)  ]-, 
('.  H.  N.  S.  r,(;<i;  Cohen  V.  Milclu'lL 
(18;.0)2.5Q.  B.  D.  i;.;2:  /„  rcClavhe, 
l-'-f  parte  lirarihimre,  (ISiU)  2  (.1.  V,. 
;i!t.'t.  As  to  limitations  on  owncishit)  of 
chattels  by  a  banknipl,  see  Jtuniand, 
III  n;  Baker,  Huttoa  .\  Co.,  JCj-  mute. 
Ua04)2K.lJ.  US,  C.  A. 
(*)  Dunmirh  v.  Ulerry,  (1,S31)  1  B,  & 


Ad.  «;il. 

('■)  y'or  Ashhiirst,  J.,  Smith  v. 
(Ksii)  I  T.  1!.  p.  4Sii. 

('/)  Sec  below,  p.  270. 

(c,  Suiith  st,iit,iril.iliire  \\'„t, 
Co.  V.  Slidniiiiii.  (ISKii)  2  Q.  B_ 
L.  J.  y.  ii.  4ti(i.  iit  p.  4li2. 

(./■)  lliidijes  V.  Hau-ke.iU'urth, 
21    L.  J.  y.  1!.  7.-,. 
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derivative  elmraeter.     A   ple.l.ee  or  unpaid  von.].,.  ;«  n.>t  tl... 
owner ot  .oo.ls  U,t  1.  ,..s  tl.eexch.Hive  .i.l.tof  p..s..ssi.,n  for 
-e  l>en>,   an.l  he  has  also  a  lunvor  of  .sale  wluVh  .nuMes 
to  «u-e  tiunl  parties  a  title  wlneh  h.  do,,  not  posses  hin. 
A  mort,a,or  hefor.  default,  or  a  hir.r  of  ,o...ls, .  •  .  „,,,  •  '   ,,    ,    . 

^em  un.ler  a   lien,    has   an  exclusive  ri.ht  of   po.essi.  u  ^'IT'^ 

no  Inn.  uH.re.     if  ,oods  are  lent  to  a  n.an  or  .lepli,.,  .ith  1         ""-'- 
he    as  a  >nere  possession  :  his  hail.-r  has  s,  ill  h  ri.ht  of  possessio, 
and  „.,v  take  the  ,oods  out  of  his  hands  at  anv  tin  e.     In  all 
he  e  cases  th..  ten>porary  ri.ht  which  the  owner  has  ,iv  » t 
)  okon  of  as  a  special  property,  and  in  tin's  „se  of  the  t.^rn      h 
a  Uono   trover,  said  to  he  founded  on  property.     The  res.m  1^ 

chattel  in  .p,esuon,  it  is  of  course  clear  that  he  is  the  only  person   ""'' '^  "" 

who  can  make  any  claim   f.,r  a   wron,  ,,one  in   respe  t  t     ""^''''"''■ 

Quest,         „,  ,,,,,,      ^^.,^^  ^^^.^^  ^^  ^,,  ^^.^^^^^^^  ^^^^^^  ^1  _^^  o^n 

rt  ht  to     """'"'"^'','*"'  ^"^  —  1>-  '»-l«  over  a  possessory 

^  dipute""'  ""  ''  '""""'''  "'"'^  ^'^  "^^"^'••^'"1'  ^^^^'^  '« 

If  the  owner  has  given  to  some  one  else  a  possessory  ri^lu,  the  r.v, .   f 
person  who  has  that  right  may  hrin,  the  action,  wheLrt'ha     «" 

he  actual  possession  or   not.     Generally  such    right   is  given   l^'^'^t" 
accompanied  hy  an  actual  transfer  of  custo.ly,  hiu  this  is  no" 
necessary;  and  a  factor  or  agent  to  whom  goods  are  co  is  med 

as  a  special  property.  i„  virtue  of  which  hemavsue  even  hefore 
th  y  have  come  mto  his  hands  («).    The  owner  himself  mav  or  may 

Sttrrr ''^"''  °^  '^^"^"'  ^'-^'''^^  ^^  circumstanZ 
i.  ceitain  hailments  give  an  exclnsivp  .-.-.rt.f  ^t 

the  case  may  be,  has  the  exclusive  custodv  n,ul  n..  ?.    ' ,      "'"^'^'^^^i  >" 

r^ht  of  action.)  until  the  con^rt^r^rr^:^  ~-" 
ases  th..ef..e.  the  bailor  ha.  no  right  of  possession,  and  Lit 
«ue(c).     So  If  goods  are  held  subject  to  a  lien,  the  owner's  right 

2fi["^  -''"'■''""  ^-  ''■'•"■'/'  Om  -2  liing.       (,.so4)  2  Bing.  17.t. 
CO  Best,  C.J.,  in  Ji.rfon  v.   //„,,/,,.,       .,,  ^''^  '^'"■''""  '•  '''"•^"■'•'  ('"f"')  ?  T.  It. 
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is  of  necessity  excluded,  and  the  possessor  is  therefore  the  only 
person  wiio  cun  hriii-  the  action  (a).  If  a  chattel  is  mort-'a^ed 
on  the  terms  lliat  mitil  default  it  shall  1ki  lawful  for  the  mort^aKor 
to  hold  and  enjoy  the  cliattel,  the  mortgagee  cannot  maintain 
trespass  or  trover  before  default,  since  he  has  no  present  right  of 
possession  (A). 

And  it  has  been  held  that  where  one  of  the  terms  of  a  hire 
purchase  agreement  was  that  the  hirer  should  keep  and  preserve 
the  chattel  liired  from  injury,  the  contract  was  one  that 
entitled  the  hirer  to  create  a  lion,  for  such  repairs,  with  a  third 
party  binding  not  only  upon  himself  but  also  on  the  person  from 
whom  he  hired  it  {<■). 

The  bailee,  however,  or  other  person  with  exclusive  possession, 
may  lose  his  right  if  he  does  any  act  altogether  inconsistent 
with  the  terms  on  which  he  iiolds  the  goods ;  tlie  right  will  then 
revert  to  the  (nvner,  who  may  therefore  sue  the  wrong-doer  or 
any  one  claiming  under  him.  In  MidUuer  v.  Floraic  (d)  it 
was  held  that  an  innkeeper  who  sold  certain  horses  over  which 
he  had  a  lien  for  the  charges  of  a  guest  was  guilty  of  a  con- 
version. Now,  however,  by  virtue  of  41  &  42  Vict.  c.  38,  s.  2, 
an  innkeeper  has  a  statutory  right  to  realise  his  security. 

The  lien  of  an  unpaid  vendor  stands  on  a  different  footing,  for 
this  is  in  irutii  not  a  mere  personal  right  to  retain  possession  of 
the  g...,ds,  but  a  transferable  property  in  the  goods  analogous  to 
that  of  a  pledgee.  Both  an  unpaid  vendor  and  a  pledgee,  after 
default  made  of  payment  by  the  vendee  or  of  repayment  by  the 
pledgor,  have  a  right  of  sale ;  but  if  before  the  exercise  of  this 
right  a  due  tender  is  made,  then  a  refusal  to  deliver  is  an  act  of 
conversion  (,).  If  a  pledgee  sells  or  pledges  to  a  third  party 
before  default  made,  the  pledgor  is  not  entitled  from  that  mere 
fact  to  bring  an  action  of  trover,  because  he  has  no  right  of  pos- 
session until  he  has  tendered  what  is  due  upon  the  pledge  (j). 


(rt)  minute  V.  Kehhle,  (IS II)  A  M.  A; 
(i.  lUO  ;  Art/y  v.  A'w/m,  (184(1)  il  M.  Ac 
\\\M\;  Liiiil  V.  Pfh'r,  (1874)  I,.  It.  9 
Ex.  54. 

(A)  Feiiii  V.  Jiittlextoii,  (18.'>1)  7  E.v. 
1."j2.  See  too  Ji  rail  ley  v.  Copley,  (1,S4,5) 
1  C.  15.  tl8.">. 

((•)  Keene  v.  Thoiiia*,  (Ut0.j)  1   K.  B. 


IM\. 
{'I)  (1S78)  3  y.  H.  D.  484. 
((')  Ulnj-iim  V.  Siiuiiderg,  (182,">)  4  B. 
&  0.1)41  ;  Mai-thidale  v.   Smith,  (IMl) 
1  Q.  B.  H89. 

(/)  IMliihiy  V.  ITolgatfi,  (1868)  L.  R. 
3  Ex.  29!» ;  Donald  v.  Suckling,  (186G) 
L.  K.  I  Q.  B.  nSo. 
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If,  however,  he  makes  such  tender,  an.i  the  ple(lf,'ee  thereupon 
fails  to  .lehver.  even  thouf,'h  he  may  have  received  notice  of  the 
pledgor's  Lunkruptcy  (.>,  the  latter  can,  it  would  seem  clear,  no. 
on  y  sue  for  the  breach  of  the  contract  of  pledge,  but  also  for  f. . 
unlawful  detention  of  the  chattel.  But  where  there  has  been  an 
eqmtable  deposit  of  deeds  to  secure  repavn.ent  of  a  loan  an 
action  of  detinue  cannot  be  maintained  therefor  prior  to  payment 
though  tender  may  have  been  properly  made  and  improperly 
re  used  (i).  The  right  of  a  vendee  against  an  unpaid  vendor  who 
sells  before  default  stands,  it  is  apprehended,  on  Jie  same 
footing  ((•). 

Where  ohei^  is  a  bailment  otherwise  than  by  way  of  a  pledge,  on.er 
a  sale  l.y  the  bailee  at  once  determines  the  contract,  the  ri-ht  of  '^"""-'"'^ 
possession  at  once  reverts  to  the  vendor,  and  he  can  treat  the  sale 
as  a  conversion  (</).  On  a  like  principle  the  mortgagee  of 
chat.els  can  sue  if  his  mortgagor  unlawfully  sells  them,  although 
the  mortgagor  is  not  at  the  time  in  default.and  is  thereioi-e pmnd 
Jacic  entitled  to  exclusive  possession  (e). 

One  who  is  entitled  to  exclusive  possession  for  the  time  being 
of  a  chattel  may  maintain  trespass  or  trover  against  the  owner 
himself,  for  an  interference  with  his  right  (/). 

The  owner,  even  though  he  have  no  present  right  of  possession,  ,„,,„.  „ 
18  not  without  remedy  against  a  stranger  who,  by  his  wrongful  ■■^versionary 
act,  has  caused  a  loss  or  permanent  damage  of  his  chattel,  "in  "°'" 
such  a  case  his  reversionary  interest  has  been  injured,  and  to  the 
extent  of  the  injury  he  can  recover  damages,  whether  caused  by 
negligence,  trespass,  or  conversion  (if). 

2.  When  tl.ere  is  a  simple  bailment  of  a  chattel,  as  by  loan  or 
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Conversion  or 
rrrspass 
liv  owner. 


((/)  Liiir/oiil    and    Lnurriicp    In    re 
(,l'-'02)  2  K.  B.  44,-). 

(A)  Jtaiilt    of  yew    South     \\'„les    v. 
0- Connor,  (1«8;»)  14  A.  C.  2TA. 

('•)  In  Chiiiery  v.  ViuJI.  (IHdO)  :.  H. 
i  N.  288,  the  (lef(;nilant  was  an  unpaiii 
vendor  who  sold  before  default.  The 
vendee  having  sub-euuently  offered  to 
pay  and  failed  to  obtain  deliverv  sued 
in  trover,  and  it  was  held  that  the  resale 
"as  in  it.self  a  conversion  ;  but  this 
aiiiiarently  was  on  a  view  of  the  law  of 
pletlge  which  was  afterwards  declared 
incorrect  iu  Ualliday  v.  liolyate. 


('/)  SiNijer  Mniiiifiictur'ing  Co.  v. 
Clark,  {\mS)  ,-,  K.x."l).  3r;V««yw  v! 
WHUmiait.  (184:.)  1  C.  B  t;72. 

00  Jiri/ant  v..]\(ir(le!H\HiK)  2  Ex. 
479  ;  Fenn  v.  nittlexton,  (18.-.1)  7  Ex. 
\'>'2. 

to  Jtrierly  v.  Kendall,  (1852)  17 
Q.  B.  !»37  ;  ep.  lioherfi,  v.  \y,jaft,  (1810) 
2  Taunt.  268. 

(il)  Meam  v.  London  A'  South  ^'esfern 
It.  Co.,  (18«2)  11  C.  B.  N.  S.  8.iU; 
iMiuaxhire  Waggon  Co.  v.  Fitzhugh. 
(18(il)  t!  H.  &  N.  502;  Tapsred  v 
Allgood  (1859)  4  H.  &  N.  4Sa. 
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i  I  : 


I  ] 


deposit,  tli(>  l.iiil(.(>  holds  merely  m  af,'ent  for  the  hiiilor.  The  one 
has  actiKil  {.ossessioii,  hut  the  other  has  a  rif,'ht  of  iiossessioii  and 
either  may  sue  ii  straiii;er  for  a  wrongful  act  la).  In  Maudcru  v. 
]Villi,iin>i(l>),  tiie  phiimitf  had  seiil  certani  casks  of  porter  to  a 
customer,  on  the  terms  that  tlie  empty  casks  sliould  he  returned, 
within  six  months  or  paid  for  at  invoice  price  at  the  piaintitrs 
option.  These  casks  were  emptied  hy  the  customer  and  suhse- 
quently  seized  under  an  execution.  It  was  held  that  the  plaintiffs 
nii«ht  maintain  trover  aj,'ainst  the  sheriff  hecause  directly  the 
casks  were  emptied  the  plaintiffs  had  a  ri^ht  to  demiind  their 
return,  and  c(.nse(piently  the  riglit  of  possession  had  reverted  to 
them  at  the  time  of  the  seizure. 

In  Mm.r  v.  (inut  I-Mstmi  I!.  Co.  (•■)  a  -ervant  of  the  plaintiff 
took  a  ticket  for'a  journey  on  the  defendants'  railway,  and  his 
portmanteau  was  accepted  1»}-  the  company  as  i)art  of  his 
personal  lu;;gage.  It  contained  his  livery,  which  was  the  pro- 
perty of  the  plaintiff.  The  livery  was  destroyed  hy  m  act  of 
negligence  on  the  part  of  one  of  the  con)pany"s  porters.  It  was 
held  that,  as  the  livery  was  rightfully  upon  the  premises  of  the 
company,  the  plaintiff  was  entitled  to  recover  its  value,  as 
damages  for  the  injury  caused  hy  the  tortious  act  of  the  servant 
of  the  company. 

In  JVIiitf  \.M„in.s(il),  the  action  was  hrought  by  a  mortgagee 
of  certain  cliattels,  wliich  had  been  assigned  to  liim  upon  trust  to 
peimit  the  mortgagors  to  hold  the  property  until  default  of  pay- 
ment  on  demand  and  upon  further  trust  to  sell  in  case  of  default. 
Certain  execution  creditors  of   the  mortgagee  seized  the  goods 
before  default  had  been  made.     It  was  held  that  the  trust  to 
permit  the  possession  of  the  mortgagor  was  not  inconsistent  with 
an  immediate  right  of  possession  on  the  part  of  the  mortgagee, 
and  that  he  might  maintain  an  action  of  trespass  against  the 
creditors.     Similarly,  where  a  cestui  que  trust  is  in  possession  in 
accordance  with   the   provisions  of  the  trust   instrument,  the 
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(rt)  llo(i/h  V.  WiUdH.  (1SI7)  1  li.  4: 
-Aid.  .")!»  ;  y trill h  V.  Jiwtiiril,  (^ISH.j)  ■> 
C.  il.  iS;  It.  »;.■)".».  As  to  the  measure  of 
daiii.aKes  wlieie  ttie  action  is  bruuglit  by 
the  bailee,  see  the  discussion  below, 
pj:.  278-28(1. 


(A)  (.1841»)  4  E.X.  ;«;i. 

C)  (1895)  •>  g.  It.  887  ;  and  see  Ma,-- 
shall  V.  )"«//■*,  Xewcaxtlf,  ,S,-  JJeiwick  It 
<;•<'.,  (ISrU)  11  C.  B.  (i.-i.-.. 

((/)  CI852J11  CIS.  loi:.. 


TRESPASS   TO   CHATTKLS    AND   CONVEUSION. 

trustee  1ms  an  innn..liate  right  of  poHsession  sufficient  t..  enuMe 
nun  to  Ijriiig  an  action  for  trover  f^j. 

A  uioio  servant  who  has  (uistody  or  charge  of  goods  „n  hehalf 
of  h.s  master  has  not  a  possession  in  the  sense  now  umli.i'  con- 
suleration  (h).     The  n.aster  has  not  only  the  right  of  possession 
but  constructively   the  possession    itself.     It   is   not,    however 
always  easy  to  distinguish  between  a  servant  and  a  bailee.     In' 
^f"o,■,■  v.  Uohi,,,,.,,  (,•)  the  plaintitr  was  eaii)loyed  at  weekly  wages 
to  navigate  a  tly-boat  along  a  river,  and  himself  en-'a-'ed  a".d 
paid  an  assistant.     It  was  held  that  he  had  sufficient  possession 
of  the  vessel  to  enable  him  to  maintain  trespass.     The  lan.'ua"u 
of  Smith,   L..J.,   in    Me„.v  y.  (hrat   Eastn-n    R.  r..  (,?,,  seems 
at   tirst  sight   to  indicate   that  the   servant   in   that  case   iiad 
sufficient  possession  to  entitle  him  to  have  maintained  an  action 
of  tort  against  the  company;  but  it  is  apprehended  that  ic  ou-lit 
not  to  be  understood  to  define  the  servant's  rights  or  to  mean 
more  than  that       .;  rights  which  the  servant  had  of  proceedin<^ 
m  tort   were  not  lost  by  the  fact  that  he   had  entered  into  I 
contract  with  the  company. 

It  is  apprehended  that  the  possession  as  distinct  fr.)m  mere 
custody  which  will  entitle  an  agent  to  maintain  trespass  or 
trover,  is  of  the  same  kind  as  the  possession  which  will  render 
such  an  agent  liable  if  he  detains  a  chattel  against  the  person 
who  is  entitled  to  demand  its  delivery  {,>). 

The  law  with  regard  to  goods  impounded  under  a  distress 
stands  on  a  peculiar  footing.  Although  in  the  actual  possession 
of  the  landlord  or  his  agents  they  are  considered  as  bein"  in  the 
custody  of  the  law,  and  therefore  he  can  maintain  no  action  of 
trespass  or  trover  if  they  are  unlawfully  removed.  His  remedy 
18  by  action  of  pound  breach  (/).   The  tenant,  or  whoever  else  is 
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l'!lst,„|y  of 
-LTvaiit. 


(iooils  under 
ilistress. 


(«)  liiirl/iT  V.  Fiir/oHt/,  (1H!»1)  2  Ch 
172. 

(*)  lifr/ifr  V.  (iri'dt  J-Janfern  R.  Co., 
(1X70)  L.  11.  5  Q.  H.  241. 

('•)  (\XM)2  li.  &  Ad.  817. 

(rf)  C18i).5)  2  Q.  H.  387,  at  p.  394.  The 
origin  of  this  rule  th;it  a  servant  has  no 
possession  of  the  gmxls  place*!  in  his 
custody  by  hie  ma.ster  is  not  clear.  It 
probably,  as  has  been  suggested  (Holmes 
on  the  Common  I,aw,  pp.  227-8),  dates 


back  to  the  time  when  all  servants  were 
slaves,  and  inability  to  possess  was  one 
of  the  incidents  of  their  *^/^«.«.  Hut. 
whatever  its  origin,  the  e.xi.stence  of 
the  rule  at  the  present  day  cannot 
be  regarded  otherwise  than  as  an 
anomaly. 

('■)  See  above,  p.  241.  and  VVyatt 
Paine  on  Bailments,  p.  47. 

(/')  See  below,  pp.  .)  16-31 7. 
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TITLK    IIY    MERK    I'OSSKSSION. 

ontitle.l  to  tho  possosHion  of  tho  n-oo.ls.  may  <l....mn.l  them  hack 
from  the  ir.u-iwH  vemnvUv^  U,em.  iin.l  tlie  rofusal  tr.  return  tlioin 
will  l.e  .'v.l.Mice  of  a  convm-sio,,  ;  an.l  ho  ear.  appanntlv  also  sno 
for  the  tak.ns  itself,  since  the  c.iHto.ly  of  the  Luv  is  therel.y  at 
an  end  an.l  the  ri-ht  of  possession  restored  to  hiui  u,). 

It  has  been  already  seen  that  in  actions  of  the  kind  now  under 
eonsi.lorat.on   the  isane  as   to  the   property  in  the   -oods  is  not 
dn-ectly  raised.     Insomuch,  however,  as  the  ri«h.   to  possession 
must  ultnnately  he  deriv    i  from  the  owner,  the  .p.estion  of  title 
IS  very  material,      [f  ,he  defen.lant  can  show  that   neither  the 
plaintiff  nor  the  person  under  whom  ho  claims  lias  anv  property 
m  the  suhject-matter  of  the  action,  he  must  necessarily  succeed 
It  must  he  borne  in  mind,  however,  that  mere  possessi.u,  of  itself 
pn>n„lanr  constitutes  title,  not  only  while  the  possession  con- 
tinues hut  even  after  it  is  parted  with  (/,).     If  a  man  proves  that 
he  has  been  once  in  possession  and  nn  other  title  is  shown  to 
controvert  his   right,  he  may  follow  the  ^^oods  wherever   they 
are  (,).     The  case  of  X.rtham  y.  n,m;ln,  (,/)  affords  an  illustra- 
tion of  what  IS  meant  by  a  possessory  title.     The  plaintiff  had 
excavated  a  lieap  of  soil  and  left  it  with  the  intention  of  return- 
ing and  searching  it  for  ore.    The  defendant  without  ri.rht  carted 
some  away,  and  it  was  held  that  he  was  liable  to  the  plaintiff  in 
trover.     An  actual  reduction  into  possession  is  generally  neces- 
sary.    It  has  i)een  said  that  if  a  chattel  is  left  on  the  premises 
of  A.  and  B.  finds  it  there  the  right  is  in  B.  as  against  A.  (e) 
In  the  more  recent  case  of  The  South  Stafordshhr   Water  Co.  v 
Shanna,,  (/),    this    proposition   was    dissented    from    by  Lord 
Eussell,  C.J.,  who  held,  citing  with  approval,  Pollock  and  Wright 
on  "Possession  in  the  Common  Law,"  that  "the  possession  of 
land  carries  with  it  in  general,  by  our  law,  possession  of  every- 
thing  that  IS  attached  to  or  under  that  land,  and,  in  the  absence 
of  a  better  title  elsewhere,  the  right  to  possess  it  also,  and  it 
makes  no  difference  that  the  possessor  is  not  aware  of  the  thing's 


(")  Tiinirr  v.  Fonl,  ( 184fi)  15  M.  .t  W 
212. 

(*)  Aniiori/  V.  Drlumirie,  (1721)  1 
Stra.  r)0."i. 

(r)  linrtiii,  v.  Ilmihfix.  (Is24)  2  King. 
17;t  :  Jrfnex  v.  (ircit  Western  B.  Co., 
(1851!)  :,  Kl.  A:  lil.  S(i2. 


('/)  (185,i)  U  Ex.  70. 

(c)  Jlnihjex  V.  Iliiwh'worth,  (1851) 
21  L.  J.  q.   B.  7,5.  ' 

(J')  S,)uth  Stajforf/^/iire  Wafermnrks 
Co.  V.  Shariiian.  (isyo)  12  Times  L.  K. 
402  ;  (18->fi)  2  g.  11.  44  ;  «5  L.  J.  Q.  K. 
460. 
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existenc..  •• :  or,  i„  otlier  uor.l..  tl,,f    ,•„  ,i,„     .     . 
In  c„,es  „,  title  l,v  nn,-,  ,,,„„...,•„„  j,  ,,,„„  ,„  ,„, 

h.H  cl.nn,  at  ^vas  l.eld  that  he  ..onl.i  „ot  uftH-vvanls  s...  o 
posHessory  title  (h).  "'  '*"  "  '""■^' 

If  the  plaintitr  makes  out  a  ^-oo.l  j,rinn,  „„■},■  title  l.v  nn         ■ 
or  otherwise   flm  rUf..  j     .  .  ■       '  "'^'*' ''3  P'»^«ps.sioii    l(<nv 

rntenNse   the  defendant  n,«8t  in  the  first  ,.hue  inn ,eac-h  that  '''^^■ 
title  l>yshnwins  that  there  is  a  het.er  ri-d,    i,.  .rJ  V 

That  hetter  ri«ht  n,a.v  ..  h.  hin.e  f    J  ;    ,     ;  "r;"  ^^f ' 

whose  HUthori,- he  is  acting,  or  under..!   ::::;;:: 
I"  Buch  a  case  he  clearly  has  a  good  defence,  for  a  n    n  Ino 
'•e  guilty  of  trespass  or  conversion  in   respect  of  ZZ        T 
possession   of  .Inch   he  is   entitled.      But'  tie  : hi  ^h I   ,    .   . 

opposes  to  that  of  the  plaintiff  may  he  in  son.        rait. 1 
makes  no  claim  on  his  own  hehalf,  and  of  this  it  hv  1 
follows  that  he  should  he  allowed  to  'avail  1  si '  V  «  o.i:r 
results  appear  to  be  established  by  the  cases :  *- 

1.  If  the  goods  are  in  the  possession  of  the  plaintiff  at  fh«  a  , 
ot  the  tai,.,  it  i»  „„  defence  to  .„„„-  ,„..  t,',e  .^  '» »!  "^  '*" 

orA  '•  ^"'' '".  *" """« "  ™'"^  --  *V; IT  iS:s 

on  of  a  batlee  on   a  ,m,ple  bailment,    as    for  en„,„d,.    i,  ,„ 
W  con.,der«l  a,    the    po..e,eion    „,  a    l,ailo,- ,,).      i^'f'uI- 

(«)   I'vr   Blackburn,   J.,    Ji,„.kh',,  v 

^'m«,  (m-A)  :,  ,i  4.  J.  |,  ..^    '^^^^ 

however,  //rr  Crompton.  J.,  ih„l  |,   -,7s" 
,//')  ''^li'-i-'-iff  V.   r«A-//,  (17U,S)  2  Es.).' 

0)  ///«,/p.,  V.  nuifl,,  (istii^  11  H.  L. 

l^-b21  ;  JinwP  v.  ir«/^  (IK;j7)  'i  M.  k 
« •  lo  :  BuvMei,  v.  (^/vm',  (Inuh)  3  ij.  4, 
,V  ■■'''''=  -^''W'-*  V.  Lambert,  risun  1 
«-H.  318.  C.A.  .   «.  ''■U  I 

(rf)  ./<;//r)W  V.  6>w^  We>,tp.;i  U.  Co., 


■im 


1S.W)  -,  K.  .V  J{.  K,.2  ;  yy„„,„,,  ^    ^. 

"•""*'■•  (!«"'')  '»*  <-■■  H.  X.  S.  ni.-,.  l-roof 
however,  thut  the  title  is  i„  a  thini 
Partv  r>iay  ,n  so.,,.,  case,  affect  the 
mea«„,-e.,f  the.lamages.  See  this  sub- 
jeot  <li,scusseil  IwUiw,  pp.  27«-2.so 

('■)    A«ov/^    V.    F„.hrooi,.,  (Vx.i.-O     18 

<^.  H.  .N.  S.  5I:V     This  u.«e  of  the  word 

Pos.ses8,o„  ■    .n.Kls    one    to    its    „,any 

an,b,..ui.ies„fn,ea„ir,(r.     A  tnan  is  said 

to  be  m  actual  possession  wlu,,,  hi;  h.-m 


269 


■ri  s  11:11111. 


S|H't  i;l 


rii; 


riiiiiiiiff 

never  in 


M  h,ttal.,rU,K  tl..>  pI.viMtitr.  .i  wnaut,  Inul  aH.ifr.u.l  f.  a  trustee  for 
the  iM.iudit  of  his  wif„  ;r„o.l.s  upo.i  wliicl.  hi-  hin.lionl  .listmiiuul 
Thou-h  th.i  phuMtiir  .VIS  neither  lo;'ul  nor  «,,uituhl.,  owner  of  the 
«o<„ls,  a  was  h,.l,l  th.il  Ills  niero  enjo^-nient  of  the  us..  ,,(  thenj 
with  the  .-onseMt  .,f  \m  wife  an.l  her  trustee,  ^r.ave  hin.  ,1  sniHcient 
interest  m  tluMU  to  entitle  hi.n  to  .naintain  an  action  for  an 
excessive  (iisln>ss. 

•2.   If  the  i.hiintiir  has  never  heen  in  poss,     ioti  he  must  recover 
on  the  stren^Mh  of  his  title.      He  cMnn.t.  th.  efore.  stu-ceed  where 
It  IS  i.rov...!  that  there  is  a  Ihir.l  party  wlio  has  a  hetter  title,  for 
the  sole  thinu'  upon   whicli   ii,.  relies"  is  theiehv  destrove.l.     In 
<i.,.M»   V.    Ii<nr,„rO,)    the    ,.laintit}'   in    an    int..rpleader   issue 
clamie.l  certain   -nods  as   a-ainst  an  execution  creditor.     They 
had   heen  assij-ned    to  him  l,y  the  execution  dehlor  und,.r  a  hill 
ot   .sale,  hut  remained    in  the  possessi...,   of   the  assignor.     The 
creditor  successfully  set  ui.  a  prior  hill  of  sale  hy  which  the  .same 
goods  had   heen   assigned  to  a  thinl  [.ariy  who  made  no  claim. 
The  plaintitl  ha.l  clearly  no  title,  because  his  grantor  jiad  pre- 
viously parted  with  all  his  right  (<).     It  is  true  that  the  execution 
cre.iitor  had   1.0  right  either,  but  there  being  an  e,jual  absence 
of  right  on  eiliier  side  the  party  failed  on  whom  the  burden  of 
proof  lay. 

With  this  case  may  be  contrasted  Mnr,,,ui  v.  Kiu;,l,t  [,!}.  The 
plaintifts  were  the  assignees  in  the  second  bankruptcy  of  one 
Knight,  an  uncertificated  bankrupt.  Knight  liad  been  allowed  by 
the  assignees  in  his  lirst  bankruptcy  to  trade  on  his  own  account. 


tlie   iiiiineiliale  ciist.nly  or  (Mint ml  of  a 
chattel.      He  i-i  in   c.iii.struetive  [losses- 
«i(in    wlien    he   ha^  li,>t    the    piissession 
and  no  line  else  has  aeiiuiieil  it.     He  in 
also  in  constnietive  iiossis-ion  wlien  his 
servant  h.'us  tlie  eliartte  of  it.     'J'he  ser- 
vant has  tlie  actual  possession,  but  not  a 
possession  sutlieieiit  to  enable  liiiu  tosue. 
Kinally.  in  the  irase  luiiler  consideration 
the  possession  of  a  bailee  is  said  to  be 
the  pos.session  of  the  bailor. 
(«)  t'«'l)  I-.  K.  7  Q.  If.  li'O. 
(A)   C1S.-.4)  !»   K.X.   -,14.     iiltcurrh   v. 
Kmjli^li,  (l>i.-,-)   7  K.  4:  B.  .-.«4,  seems 
difficult  to  reconcile  with  this  case,  but 
here  the  difficulty  arose  not   in  respect 
of  the  rule  of  law,  but  in  respect  of  the 


meanin-;  to   !„■  attaclied  to  the  issue  ; 
cp.   fh,u,'   V.   <i,ihl,;  (IS  1 1)  2   M.  A;   (i' 

h:hii. 

('•)   If  the  Kiiiiitor  had  an  ecjuity  of 
redemption  under  the  lirst  bill  of  side, 
he  inifrlit  convey  an  equitable  title  to 
the  jriantee  of  the  second  bill  of  sale, 
whicli  the  Courts  would  recoj,'nise  in  an 
interpleader.      See  Diinrait    v.  CuKlien, 
(|S7.-.)  L.  H.  10  C.  1'.  .-,,-,1  ;  Knuelhach  v.' 
-W'w,,  (is:,-,)  L.  ]{.   10  c.  !■.  ,;4.-,_     j„ 
I'fher  V.  .IA//r/«,(tS8!l)L>l  Q.  |!.  D.  272, 
IV  claimant  possessed  of   the   e  luity  of 
redeiniitiou   in   j;oo<ls   was    held   to  be 
entitled  to  themasaguiust  the  execution 
creditor. 

('/)  (18H4)  15  C.  H.  N.  S.  »>6y. 


wr^ 


'""■"•'■'■'  •">  """"■«  -■..  ...vv,:„.,„v. 


I""  II  «,i.  I„.|.l  llmt  he  co„r,l  „„;,|  '"  '"■"'  ""-"CT"™. 

imranioiint  (/-).  *^   "    ""    eviction  hy  title 

•*•  If  'V  plai.itifl-  i„  trespass  or  trov...-        , 
'•^'^  only,  it  is  .hvavs  peLissH it^I  J"  ^  '"  """'' ^'"  '''^   '■"-- 
.■ea«ed  before  the  date  of  the  a  el  ^'^  '"^'''  ^''^'^  '""'   "  ' 

/-'-/«..  0).  the  plaintif  ,  ,  t"  "'"""'''  "^^^  ^^  ^•-^''  v- 
afterwards  heca Je  1^1^^  i:::::^  'T-'"'''  ''  '  '"'^"  ^^•'- 
^n<\  disposition.      The  ass  le  '  ""'    """  ''""  ^"  '"'^  '^'■•>-'- 

an  execution  bein«  su U ^  "  "r'^  ^*  ^  ''""  "^  ^'''-'  ^'"t 
-^<'  Md.  the,  «ave  notr  ^t  J'  iUel  '^''"1'"^^  '''''' 
over  to  them  the  proceeds.  ThTp^m  IT^'  "'"  ^"'^ 
ft  was  held  that  the  title  of  the  7  '"'"^  ''''"  '"  trover, 

^ack  to  the  act  of  Cll^Zr  '""^    °  **'^"  ^^^^'^^^ 

--"vested  of  his  title  at^b^' ,::r  Of  t^r 
not  recover.  ^  ^ 

•   '^  ^.^'•^^'•y  o'-  ''y  an      ■mowledgment  of    ^ 

«oods  an  the  bailee's  possession  J)      t1  '^^  ^  "''«  ** 

P"ting  his  bailor's  title      The  n    '                '''"'  *^  ^'■'^'^  ^'« 

•      -i^e  only  exception  to  ^at  rnle  is 


270 


I H -fort' 
ui.iugful  act. 


the  plaintiff 
ition  and  conld 

^««»srhto,ain-.t 

''•'^nnient. 
ifitituteii 
'<^^  s  title  to 


liailiir  anil 
K-f,,|,,,el. 


;2^ThiH^^.  assume,,  in  the  judp„,ent 

;."!""•    »>»'«   been   necessary  to 
-.c^thattherew.saoonti.„ancLf 

O.T. 


(*)  See  par.  r,,  hif  , 
('•)  (1842)  4  M."  A;  <, 
Unhard:,  v.  y^/,/J,V„,  (,j,«,. 

/te!te/<  V.   WaUuH,  (1824)  2  B 


t71 


riinii 


Bailci'  tii:i.\ 
Ix'  nlisdIulLlv 
(kjiiiiiI  by 
t'ontrnct". 


Estoiipcl 
pii-soual. 


wiiere  tliu  \mW.t^  hnn  l..ion  GvicU-l  hy  titio  puriiimimit ;    tlmt  is  to 
Miiy.  tiAH  liiid  th«  «iil)jict-imittftr  foirihly  tak.-n  fn.iii  liini  l.y  thv 
triui  owiifi-  (.D.or,  Imviii-  Imd  lui  ii.IverH..  cliiiin  imi.lo  uKuin^f  liim 
li.v  the  triui  owner,  liu  Inin  iickiiowItMlj^'ed   th.,  .uvii.'i's'titl..,  and 
ih-temU  the  action  l.mu-ht  l.y  Ihi!  Imilor  mi.ior  tht>  till,,  ,,,,(1  \,\ 
til.'  iiiitliority  of  tl...  oui.er  (/.).     It  wiis,  in.lie.l.  formerly  thon^jht 
llmi  the  t-Htuppfl  only  iiiiplio.!  to  ii  ciwe  in  which  the  h.tijeo  sought 
to  hel  iij.  that  th.i  hiiiior  hii.l  no  titio  at  the  date  ,.f  the  haihiient. 
an.l  that  he  wan  not  i.rechi.U-d  from  whowinK  tfiat  the  title  h.i.l 
(Uterniined  ahice  that  date  (.).     Hut  it  is  now  nettle.]  otherNvi.se. 
The  hailee  e.iuitlly  cannot  he  hoard  to  say  that  the  hailor  ha.l 
no  title  either  at  the  conunenceni.nt  .>f  the  hailnient  or  at  any 
siilise<iiunt  date,  unless  ho  defends  hy  the  owner'n  authority  (</;. 
The  ahove  exceiition  does  not  necessarily  upplv  i,,  everv  case 
heeaune  the  lial.ility  of  the  bailoeldepends  upon  iIih  contract,  an.l 
it  may  he  that  he  has  hound  himeelf  to  return  the  property  in  all 
events,  or  else  has  heen  in  some  way  responsihle  for  the  loss  of 
tlie  -oods,  in  either  of^which  cases  a  plea  of  evicti..n  hy  title 
paramount,  even  when  justified,  will   constitute  no  hur  to  the 
hailor  recovering  .laraages  (, ).      Moreover,  should  he  receive  tile 
hailment  with  full  notice  ..f  the  defect  in  the  hailor's  title,  and 
consequently  of  his  liability  to  he  sued  hy  a  thin!  part  v.  it  would 
seem  that,  having  voluntarily  taken  this  risk  on  himself,  he  ou-'ht 
not  to  he  permitted  to  relieve  liimself  of  it  by  attorning  to  the 
true  owner  ( i }. 

The  estoppel  is  merely  personal  to  the  bailee,  and  does  not 
necessarily  bind  theVoods.  If,  fcr  example,  an  execution  creditor 
seizes  goods  held  under  a  bailment,  the  bailor  must  recover  on 


(tl)  Shefhitry  v.  Scif^fanl,  (1603) -YcW 
22. 

(A)  Biddle  V,  Jiihul,  (18t!.-,)  .;  B.  &  S. 
2lV);  hettfle'j  v.  Heed,  (l.s43)  4  y.  b_ 
•''U.  However,  in  Chee.  nan  v.  h><iU^ 
(1S.J1)6  Ex.  H41,  the  imilei;  wa.s  allnwwl 
to  set  up  aLMinst  his  bailor  the  para- 
mount title  of  a  third  party,  who,  as  far 
as  appears,  made  110  claim.  This  ele- 
ment in  the  case  does  not  seem  to  have 
been  considered.  The  bailment  was  made 
for  the  very  purpo.se  of  fraudulently 
dofoatinp  tl,e  right  of  the  owner,  and, 


therefore,  the  defendant  might  well  h. 
entitled  to  succeed  on  the  ground  that 
he  and  the  plaintiff  were  in  jiar 
ileli'io. 

(1)  Ph:lipx  V.  ItohinwM.  (I82fi)  4 
Bing.  10«  ;  r/ionie  v.  nihiir,/,  nxrtS)  .f 
H.  4:  N.  r,M. 

{d)  Hiiffeni  ,<•   fo.  v.  Ltimbrrt,  (WM) 

1  Q.  B.  mn. 

{r)  Ho„x  V.  Edwiiid*,  (I8'J.-))  U  Rcpt* 
574,  P.  C. ;  73  L.  T.  100,  1".  C. 

(/)  See  per  Jes.sel,  MR.,  Kr  part. 
Diiriei,  (1882)  19  Ch.  D.  p.  9u. 


.^r^^/:.' 


tilt!    str.llL'tll    of    hi-      .ill..       1      • 

;"^  --t  pi.,««^;;L;;::: :  u.ri,;r^"^'T';  :""^' ' « 

li>-  accuiitv,  ll,e  mud,.... ,.  ,■         ,      ,  '       "     ""  ''"'•'"''  ""I'wl 
leversioner  (r).  '"""'   '''«»'   over   to   the 

.™'"-'o;;:r;;:j:.;;'r'«  ■"»'-  -' « - ... ..  ,«,„■,  ,..,..„ 

K».i»  (.»..,  the  Id,:::""" """"-' "'  '--.• ".« 

-  w„«  .„u  actio,,  .o«.:;"n  :Ci,;';:r;::,'- ""  '*=■" 

■™«  in  i,o8Bes«ion  of  the  pronertv  .7  Z.  r  ^  .  '""''°"  " ''" 
I-"'  to  the  person  in  whol'vl  „ 'T  °'  ""  "™''"-' 
timlier  i,  cut  or  uprooted  it  i,  1    n  ^'"'"''"«<.-    1'I...b,  if  l™. 

wl.0  haa  ll.e  first  Ltoll  tf  .  1  ,  '  ""^'  ""  >'"'P"'J'  °'  «"■ 
waste  in  the  U„d  onthi  '^^  "*"'  -P-l-nf  of 
'->...■  belong  on  ..ve.,„ce  toroltpie,,"™"  "'"°'"  "'  ■'°' 

_(«)  Except  in  such  ca..., ,..   « ..,     .  "l"- 1   It   up 
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(«)  Except  in  such  ca.,.,  a,  yy„„,«,^ 
Fu>h;„ie,  see  above,  j,.  2,;8 

WBL    ,44:(.8H7),8iMS.D.-,.-:,. 

y )   ■-'fV'frifrf  V.     ,r«^,   (19021    r     T 
*eb.  1-,,  1902,  ,,.  3r,3  ^"^^-'   L-  T. 

C'/)    U>i„er  V.   «,7/,  (jc^gj  ,  r.  B. 


172  ;  but  see  Brui-f  v    I'l 

«  SCO.  L.  H.  23.  '''""'«"".  (11»04) 

^':;.^^;«-^--^"'-.(ir.s.5)iT.K.,,"- 

CsS  """^•^'"'•'''.  ('826)5  B.& 


22-. 


mMH 


^ 


273 


Fixtures. 


Damages  for 
ileprivation 
of  noocU. 


TrespasK 
without 
deprivation. 


Value  at  tinn' 
of  wrongful 
act  to  be 
taken. 


MEASt'KE   UF    UA.MAOKS. 

again  (a).  But  if  he  unlawfully  pulls  it  down,  it  would  seem  tha 
the  right  of  possession  at  once  passes  to  the  land  lord  (W.  If  i 
tenant  unlawfully  severs  fixtures  the  landlord  may  recover  eithe 
against  him  or  any  person  who  subsequently  detains  them 
because  the  tenant's  own  wrongful  act  has  determined  his  righ 
to  their  enjoyment  (c).  But  if  the  severance  is  by  tlie  act  o 
God  or  the  act  of  a  stranger  there  seems  no  reason  in  such  f 
case  why  the  tenant  should  lose  all  right  of  property  (</). 

The  damages  to  which  a  plaintiff,  who  has  been  deprived  of  hij 
goods,  is  entitled,  are  prima  facie  the  value  of  the  goods,  togethei 
with  any  special  loss  which  he  may  have  incurred  in  consequence 
of  the  wrong,  although  in  one  case  it  was  held  that,  under  such 
circumstances,  the  measure  of  damages  was  no  more  than  the 
••  breaking  up  "  or  auction  price  of  the  fixtures  (t). 

And  where  there  has  been  a  mere  trespass  unaccompanied  by 
any  deprivation  of  possession  he  cannot,  of  course,  recover  more 
in  respect  of  the  goods  themselves  than  the  loss  which  he  has 
suffered  by  their  diminution  in  value.  But,  as  has  already  been 
seen  in  case  of  trespass,  the  tribunal  may  give  general  damages, 
having  regard  to  all  the  circumstances  of  the  case  (/'). 

Where  the  value  has  fluctuated  it  must  be  taken  as  it  stood  at 
the  time  of  the  wrongful  act  (9). 


(«)  Herlakenden'a  caxe,  (l."»S8)  4  Rep. 
p.  f.3  a. 

(A)   Per    Holroyd,    J.,     Fa >•  rant    v. 
Thomp»,m,  (1822)  .'>  B.  k  Aid.  p.  «2'J. 

((•)  Farrant  v.  Thonijmtn,  (1H22)  5  B. 
&  Aid.  827. 

(rf)  Some  of  the  judges  in  Farrant  v. 
Thoiiipnon  (itupra)  express  themselves  to 
the  effect  that  fixtures,  like  trees,  in  all 
cases  of  severance  at  once  vest  in  the 
owner  of  the  fee.  This,  however,  is  con- 
trary to  the  resolutiou  in  HMake mien's 
ea»e, 

(«■)  Itarff  V.  Prubyn,  (1893)  73  L.  T. 
119. 
(  /)  See  above,  pp.  isn-l.'je. 
(j/")  In  Greening  v.  WilkiiunH,  (1825) 
1  0.  it.  P.  fi2S.  where  the  cotton  which 
fonned  the  subject-matter  of  an  action 
of  trover  rose  in  value  between  the  date 
(■f  the  conversion  and  that  of  the  trial, 
Abbott,  C.J.,  held  that  the  jury  in  esti- 


mating  the  damages  were  not  limited  to 
the  mere  value  of  the  property  at  tlic 
time  of  the  conversion,   but   were  at 
liberty  to  find  as  damages  the  value  nt 
a  8ubse<|nent  time  at  their  discretion. 
There  tlocs  not  a|>pear  to  be  any  Reported 
case  in  which   Grroting   v.    H'Ukinwi 
has  been  either  (juestioucd  or  foUowfd. 
but  it  has  been  freiiuently  lai<l  down, 
and  the  rule  now  appears  to  In;  estab- 
lished,   that     the    proper    measure    of 
damages  is  the   market    value   of   thi' 
goods  at   the  time  of   the  conversion. 
See  Falk  v.  Fletcher,  (186"))  18  C.  B. 
N.  S.  403  ;  Johnson  v.   Lanca»hlre  <<■ 
Yorkshire  li.   (\,.,   (1878)  3   C.    \\    D. 
499  ;    Ilenilerson    .<•    Co.    v.    WiUiums. 
(189.-.)   1    y.  B.  .021  ;  Rhodes  v.  Moule*. 
(189:))  1  Ch.  p.  254  ;  though  in  none  of 
those  cases  was  the  question  of  fluctu- 
ation in  value  raised.     The  statute,  3  A: 
4  Will.  IV,  c.  42    proceeds    upon  the 


TltKSPASS   TO    cmrTBta    .»r„ 

lu    CHATTELS    AND    CONVERSION. 


the  exact  amount  actlfly  ,o       f  T.^TT''''''''  *"  ''''' 
delivery  of  the  ohaml  tVtorZ  '""  t^^^*  «  P-per 

substantial  profit  (.)  ™''  ^'°*''°"  '^««»J*«<^  '"   « 

of,agree.ent  had  BuppUertheTtLe^^^^^^^^^  . 

poiaonoua  condition,  it  was  h«lH  fV,of  1  a^l^'terated  and 

to  which  the  plaint  f^^  Te  endtll;    ^'t^'^.^''^  ''  ^^'^^ges 
for  the  impure  articetolh  '"'''^.f.r'  *^«  I^"''^  P^^^  by  them 

^.  admixtL  :::t::i^::ri::^^  *^~p-- 
heeix:rd':ht^Li' ''-  ^r  ^-^  ^^-»  -'^-^  ^as 

for  a  sale  under  Ttonlf  i  ^^°'''  °'  "  ^""^^"P*  «"«^  «  «l>eriff 
the  expen  es  ofM  s!  :'  oTt""  ^'^  '^^^'^'^"*  ^^«  "^''^-^ 
themseLa  would  have  blT   ^^^^r^*^  *'**  *^«  *««'*g-«« 

in  order  to  realise  test  ^r^V^r",;  "'""^^  ^^^^"^^« 
to  be  made  where  no  JTl         f         ^^  ^''^^ance  ought  not 

In   France     'o:!^/^^^^ 

advantageous  bargain  or  the  sale  of  ..H"  "  '  '^''^''^ 
defendant  subsequently  conv L ted  The  ptLrh  "''''  !'^ 
to  complete  his  contract,  owing  to  the  1/1.  ^  "^"^'^ 

like  qualitywas  procurable  in  tlmarkj^^^^^^  °'  '^« 

-umpuon  that  .„ch  U  the  ..  ..„„  "     "''  ""."'  ^"^'^^^  ^«  '^^'^^^^^ 

B.    D. 
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assumption  that  such  is  the  rule,  when 
•t  empowers  the  jury  (s.  29)  to  jnve 
Jr^  i?  "■'  "*'"'■«  °*  '»*«'•«"  over 
t'neo/the  cmvemon  or  seizure  in  all 

^^W  AVeftr,»*  V.  -V«tt,«y,(i8<9)  7  C.  B. 

vfrl^vT"  !''''"""<'  """n'oratUn,  v. 

»^.  «.  o  Ind.  Ap|).  130,  ^        ' 

('•)    Simpson    V.    ioHdoK    .$•    ,v«rM 


y.^'^S^j'^  '•   ^'^'''•*"'*'^».  (183.-.)  1    c 
(^)  (l«n)  L.  K.  6  Q.  Ij.  19a. 
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realty. 


fixtures. 


Securities 
for  money. 


MEASURE    OF    DAMAGES. 

the  whole  sum  which  he  would  have  received  from  the  purchas. 
In  all  these  cases,  however,  there  has  been  no  dispute  about  t 
principle.  They  simply  afford  Illustrations  of  the  various  kin 
of  evidence  which  a  jury  may  be  permitted  to  take  in 
consideration. 

The  damages  being  fixed  at  the  date  of  the  wrongful  act, 

plaintiff  cannot  take  advantage  of  any  increased  value  given 

lie  chattel  by  work  and  labour  subsequently  expended  upon 

In  M  V.  Fairbanks  (a)  the  defendant  had  converted  a  lialf-bu, 

8hip  belonging  to  the  plaintiffs  and  afterwards  completed  he 

It  was  held  that  the  measure  of  damage  was  the  value  of  tl 

vessel  m  its  unfinished  condition.     On  the  same  principle  if 

portion  of  realty  is  severed  and  the  party  entitled  elects  to  sue  f, 

It  as  a  chattel,  he  can  at  most  recover  only  its  value  when  fir 

severed.    He  cannot,  for  instance,  when  coal  has  been  unlawful! 

taken,  recover  its  value  at  the  pit's  mouth,  but  only  at  the  bottoi 

of  the  mine  (i).     He  must  deduct  the  expense  of  raising  thoug 

not  of  winning  (r) ,  ^ 

Where  fixtures  wrongfully  severed  are  sued  for  as  chattels  th 
measure  of  damage  is  their  value  as  such,  and  not  the  damage  t 
the  realty  (d).  *" 

The  measure  of  damages  for  depriving  the  plaintiff  of  a  securit 
for  money  is  its  value  at  the  time  of  tne  wrongful  act.  In  th 
absence  of  anything  to  the  contrary,  it  may  be  taken  that  th 
Becurity  18  a  good  one  and  worth  the  whole  amount  which  th, 
plaintiff  might  have  been  entitled  to  receive  on  it  from  the  partiei 
liable  and  obviously  a  defendant  cannot  be  permitted  to  avai 
himself  of  any  diminution  of  value  which  it  may  have  sufferec 
through  his  own  wrongful  conduct  (e).  If,  however,  owing  U 
the  msolvency  of  the  parties,  oi  for  any  other  reason,  the  security 
18  depreciated,  it  would  of  course  be  unjust  for  the  plaintiff  tc 
recover  full  nominal  value  (/).    Where  there  is  a  market  a  jurj 


(a)  (1863)  13C.B.692. 

(*)  As  to  law  in  certain  American 
States,  see  uiUe,  p.  259. 

(f)  See  below,  p.  SoS. 

(<f)  Clarke  v.  Uol/ord,  (1848)  2  C.  & 
K.  .5-10  ;  Burff  v.  J^rubyn,  (1895)  73  L. 
T.  119. 


(<?)  Delegul  v.  Xaylur,  (1831)  7  Bing 
460;  M'Les'dy.  M'Ohee,  (1841)  2  M.  & 
G.  326  :  AUuyer  v.  Clone.  (1842)  10  M. 
&  W.  576. 

(/)  See  Sedgwick  on  Damages,  7th  ed. 
vol.  2,  pp.  46r>-6  ;  Delegol  v.  Xaylor, 
tupra. 
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a   the  time  of  the  cause  of  action.    It  is  no  evidence  of  the  vah.e 
of  u  security  in  fact  worthless,  that  money,  either  by  mis  ake  o 

however,  that  the  general  proposition  stated  above  must  betaken 
with  this  reservation  ;  that  where  the  defendant  is  in  a  iiducia 
position  towards  the  plaintiff,  as.  for  instance,  a  stockbroke     i 

Is  no  t  h  r  '     '""""  ''  damages foratort.  when ther 

18  no  laches  on  the  partof  the  plaintiff,  would  be  the  highest  price 

..e.ma.s.n       bourse,  re^^ 

iow  of  h .  1 .  r'""' ''  '^"^^^  ^-^^^^ "  ^«  -^  0^  ti- 
Sha  i  h  TT'' '"  r""'  '"^""'  '^"^^  "«^  ^pp--  It  - 

value  o      he  !  "f '  *''  '"'^  '^ ''  '''''  ^-^^«  ^-  *he  full 

value  of   the  property  (.0.       But  no  right  of  action  prior  to 

redemption  accrues  to  a  plaintiff  in  case  of  the  loss  of.  or  damag 

to    title  deeds    deposited  as    equitable    security  to   cover    an 

advanee  (.).     Nor  is  there  apparently,  apart  from  speci      con 

Tf    titl'deT^^  '^'  ^"*  ^^  '  "^°^'S^«-  '''^^^  -re 

of    title    deeds   during    the    continuance  of  the    security  (/) 

deeds  (g)  may,  by  implication,  be  construed  as  raising  a  duty  on 
the  part  of  the  mortgagee  to  exercise  reasonable  care  in  their 
cuBto  y ;  and  the  wilful  or  negligent  destruction  of  deeds  by 

::tt\tio::r '''  ^^""^^ "  --- '---  — - 

pas^d' wrlnln  ^'rl^^°"*  *^«  ^^^  ^^  «  chattel  which  has  r,...p«on 
passed  wrongfully  into  the  possession  of  a  defendant,  he  must  °' '■''"'« 
either  produce  it  or  account  for  its  non-production,  otherwin  -S-. 
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(«)   Mathem    v.    Sherwell.    (IMIO)    2 

(*)  .Wtchael  v.  Hart,  (1901)  2  K.  B. 
867. 

('■)  Per  Alderson,    B.,    Utimmore    v. 
-R"rfy«/v/,  (1842)  9  M.  &  W.  p.  659 
[d)   Per  Cur.     William*   v.    Arclur 


(1847)  5  C.  B.  pp.  327-9. 

(e)  aUligan  v.  .\'a?(o/iaZ  JJank,  {{'HiU 
2  Ir.  R.  518.  '        ' 

{/)  S.  C. 

{ff)  44  &  45  Vict.  c.  41,  8.  16  (snb-B.  1.) 

(A)  Ilonthy  V.  Jfatc/iam,  (1848»  Iti 
Sim.  325,  '        ' 
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awa  e  that  the  chattel  converted  by  him  is  required  for 

respect  of  the  failure  of  that  purpose.     Thus,  where  a  earn 

was  held  that  he  might  recover  damages   for  the  loss  of 
employaient  as  .ell  as  the  loss  of  the  tools  (i).     So  on  a 
for  the  wrongful  detention  of  stock  which   the  plaintifs 
-tended  to  sell,  but  were  prevented  from  selling  t^he  1, 
he  defendants,  substantial  damages  on  account  of  th'e  al  i. 
^tock  were  recovered  (.).    But  the  mere  capacitv  for  p  ofi 
use  IS  part  of  the  value  of  a  chattel,  and  therefore^the  loss"' 
use  IS  not  a  separate  head  of  damage,  for  if  so  the  plainTtfw 
hL  TTT  *^-^^^^-^<^>-    Aiury  may.  h'weve    J 

th    in  1  ?       TT  '"  '^'  °**"^«  ''  i"*«r««*  on  the  valu 
the  goods  from  the  date  of  the  wrongful  act  (.) 

If  proi^rty  fluctuating  in  value  is  returned,  damages  to 
amount  of  its  fall  in  value  may  be  recovered.    Thrrealltc 

fixed  at  the  time  of  the  wrongful  act  (/)  ^ 

If    the    plaintiff  relies    simply  upon  a  right  of  possess 

depending  on  his  property  he  can  recover  only  Lc^ar 
the  amount  of  his  interest.  Therefore,  if  one  of  seveS 
owners  of  a  chattel  sues  for  its  conversion,  his  dalr^ii 
an  ahquot  share  of  the  total  value  (,).  But  ZTe^l 
owners  m  common  of  a  chattel  concur  in  a  delivery  of  H 

hird  party,  no  action  in  detinue  will  lie  against  th     Ler  wh 
the  joint  owners  differ  amongst  themselves  respecting  i     re 
non-delivery  (A).  "f^^oiun  us  re- 


(a)   Armory  v.   Delamirie,    (17211    1 
Stra.  505.  *        ' 

_  (*)  Botlley  V.  Reynvld,!,  (1846)  8  Q.  B 
779  ;  explained .Fra /Kg V.  Gaudet,(mU 
L.  K.  6  g.  B.  199.  '^        ' 

{c)    MillUtnn,  Y.  Peel  Hirer  Land  # 
Jhneral  Co.,  Limited,  (1886)  55  L.  T. 
X.  S.  689  ;   and  see  Michael  v.  Hart 
(1901)  2  K.  B.  867.  ' 


id)  Reid  V.  Fairbanks,  (ISSS)  13 
B.  692. 
(e)  3  A:  4  Will.  IV.  c.  42,  s.  29. 

(/)  " '/^aw*  V.  ^  ;■£./»«•,  (1847)  5  C. 
olo. 

iil)  Bloj-am    V.    Hubbonl,   (I804» 
Kast,  407.  ' 

(/()  Attwood  V.  .©wrf,  (1853)  22  L. 
C.  P.  225. 


TBE8PASH    TO    CHATTPT «    avm.    .... 

LUAifbLa   AM)   CONVEB8I0N, 

be  is  entitled  .„  ^172X^:^:27^  T.  "  '""'  ~« 

assertion  of  title,  or  even  possession  alone  (which  ^2  T 

and  incidental  to  the  possession  a'^^^  l'\'^7,«^  ^ 
Consequently  as  against  a  wrongler  th    right  'l  a  f    '  "" 
him  a  complete  title  to  recover  ihl  ,  ,,"«7  °*  ^  ^^^^^^  gives 
although  a/between  hL:   ri  h  s  hl^^^^^^^^        *'t  t"!^' 
m  .  fiduciary  position,  the  right  carries  ^Tthitt  ?"'' 

duty  on  his  part       .Recount  i.thJT  *^^  correlative 

y  -iccount  to  the  true  owner  of  the  chattel  for 
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r/ie 
'iyinkjield. 


f,tlf"''  ^^^  Kenyon,  ^rebb  v.  JTw 
0W)7T.R.p.397.    In  the  case  of 
finders   and    wrong-doere,    the   aUow- 
ance  of  a  right  to  recover  full  damages 
presents  great  difficulty  ;    for  if  arter 
such    damages    have    been    recovered 
the  true  owner  appears  and  sues  the 
fiefe>,dant,  the  latter  will  have  to  pay 
over  again,  and  may  be  unable  to  re. 
cover  back  from  the  first  plaintiff  the 
damages  which  he  had  been  compelled 

V'r  2fia'/-"r'"'  '■  ^'■"'"^''"•'  (1^«7) 
"  •  K.  269).    Moreover,  in  the  action  for 


recovery  of  possession  of  land,  which 
seems  to  correspond  more  or  less  pre- 
c.8ely  with  that  of  trover  for  chattels 
the  we^ht  of  authority  is  to  the  effect 
that  where  the  true  owner  can  be  shown 
h>9  title  may  be  set  up  in  answer  («ee 
below,  p.  360),  and  it  is  difficult  to  see 
Why  land  and  chattels  should  stand  in  a 
different  position  ^n  this  respect 
(*)  (1902)  P.  D.  42,  C.  A.  ;  and  ^e 

(ff)  2  Wms.  Saunders,  17  f. 
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its  full  value,  or  such  proportion  of  its  full  value  as  h 
himself  have  derived  from  the  tort-feasor.  Nor  does  the  fa 
bailor  as  well  as  a  bailee  has  a  right  of  action  against  a  , 
doer  logically  detract  from  that  innate  right  to  demand  co 
sation  for  a  tort  which  follows  as  a  necessary  corollary  i 
right  to  legal  possession. 

The  fact  that  damages,  amounting  to  satisfaction   in 
have   been  recovered  by  the  bailor  or  by  the  bailee,  doe 
do   away   with   that  right    of  action   which   is  innate   t 
one  by  reason  of  his  ultimate  title  to  the  goods,  and  t 
other  by  reason  of  his  legal  possession;  it  merely  acts 
estoppel   to   further  action  against  the  defendant  in  re8p< 
that  particular  tort  for  which  the  damages  have  been  reco^ 
upon  the  Tvell-known  principle  of  law  A>,m,  dehet  his  vcxar 
"«a  et  eadnn  causa,  although  where  "both  the  bailee  an, 
bailor  have   suffered   damage   by  the  wrongful  act  of  a 
party  each  may  bring  a  separate  action  for  the  loss  suffen 
nimself     (a). 

Up  to  the  date  of  the  decision  in  The  Wiukjidd  it  mu, 
conceded  that  the  rulings  in  the  various  cases  which  have  a 
on  this  particular  point  are  quite  irreconcilable. 

For,  though  the  consensus  of  opinion  of  both  the  judges 
the  text-books  is  in  favour  of  the  ultimate  decision  arrived  a 
the  Court  of  Appeal,  in  the  comparatively  recent  case  of  CUu 
V.  South  Staffordshire  Tramway  Co.  (already  referred  to) 
exactly  opposite  decision  was  given  by  the  Court,  and  leav 
appeal  refused;  it  being  held  in  this  case  that  the  plaintiff 
was  bailee  of  a  horse  which  was  injured  while  in  his  posses 
by  the  negligence  of  the  defendants,  could  o-^Iy  recover  nom 
damages,  he  being  under  no  liability  to  his  bailor  for  the  in 
done  to  the  chattel  whilst  in  his  custody. 

0.  W.  Holmes,  jun.,  in  his  very  learned  disquisition  on  '" 
Common  Law"  (6),  attributes  the  principle  underlying  the  ri 
of  the  bailee  to  sue  a  tort-feasor  for  the  conversion  of,  or 
damage  to.  a  chattel  in  his  possession,  to  an  early  Germe 

(a)  Claridge    v.   SoHth   Staffordshire      damages    recoverable    see     n.    a 
.        p.  424.    As  to  the  measure  of  (4)  Lecture  V.,  "  Bsilment." 
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origin  considerably  antedating  the  bailee's  claim  to  recover  to 
that  subsequently  allowed  to  the  bailor 

be  mrdoubi'rrr'  ""  ''  -Instantiated  or  no.  there  can 

cha  td  h      ,        ^  ,    °"^  "'''  '''^'  ""««  '«eal  possession  of  a 

battel  has  been  held  to  carry  with  it.  as  an  inherent  right,  all 

gal   en.ed.es  pertaining  to  complete  dominion.    Consequently 

the^ch!^?'  ''f "  ''  '''*^''"  P^'''""^  ""''^  ^''^i"^  *"  interest  in 

nea  are    /r*        "'™''''  '^*""^"  '^"''^  ^"'^  ^^^^'  then  the 
measure  o  damages  is  the  injury  actually  sustained,  and  limited 
therefore,  to  the  amount  of  the  plaintiff's  interest.  ' 

the  defl!,"  1""'T  ^-  '''""''"''  ^"^'  ''"  P''^^""^  had  assigned  to 
the  defendants  certain  chattels  under  a  bill  of  sale  which  ^ave 

seized  before  default,  and  it  was  held  that  the  plaintiff  could 

Tr      K    :,  """  ''•  '^'''"'  ^^^  ^"^  *  "«"^«"«  ^'^se.  heing  an 

action  by  the  owner  against  the  pledgee  who  was  held  to  have 

an  awfully  parted  with  the  goods  pledged.    The  plaintiff  recovered 

MUaluT'o  T'"'  ''^  ^"P"*^  '*^^°^  ^-"  P'«^g«d  for  its 
f  u  1  value.  On  the  same  principle  an  unpaid  vendor  who.  havin^ 
«old  goods  on  credit,  resold  the»n  before  the  term  of  credit  expired 
.as  held  to  be  Uable  only  to  the  extent  of  the  difference  beCen' 
he  money  due  under  the  contract  and  the  value  of  the  goods  at 
the  time  of  the  resale  (c). 

JT^''"^  T^"""  ^'**  P"'*"^  ^^*^  '^«  goods  to  the  vendee 
and  afterwards  being  unpaid  retook  possession,  it  was  held  that 
h  was  hable  to  the  vendee  for  the  whole  value  without  deduc- 
tion the  law  regarding  with  disfavour  a  principle  that  would 
admit  of  a  party  setting  off  a  debt  due  in  one  case  against 

helTlLTf  T*^^'-'.*^-/^'  -  the  other  hand,  the  vendee  was 
held  Uable  for  the  price  of  the  goods  in  a  cross  action  (d) 
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Between 
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interest. 


Between 

mort^ajfor 
and  raort- 
i;agee. 


Between 
pledgor  and 
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Between 
vendee  and 
vendor. 


Where 
vendor  re- 
takes goods. 


(a)  (1862)  17  Q.  B.  937  ;  21  L  J 
Q.  B.  161.  ■     • 

(A)  (1863)  15  C.  B.  N.  S.  330. 

{c)  Chinery  v.  Viall,  (I860)  5  H.&  X. 
288.    As  to  whether  in  this  ca.-.e,  and 


Jol,n»OH  T.  Steer,  it  was  correctly  held 
that  there  was  a  conversion,  see  above 
p.  264,  note  (c). 

(d)  Oillard    v.    Brittan,     (1841)    8 
M.    i    W.    275.    See    too   JoIhuoh    t 
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In  the  case  o!  an  ordinary  lien  there  is  no  right  in  the  hi 
of  the  goods  who  converts  them  to  deduct,  in  an  action  al 
suit  of  the  owner,  the  amount  for  which  he  had  the  lien  fron 
value  of  the  goods.  The  right  is  purely  personal  and  is  altog« 
forfeited  by  the  unlawful  act  (o). 

When  a  chattel  has  been  wrongfully  taken,  detained  or  ol 

wise  converted,  there  is  a  vested  cause  of  action  which  cann( 

defeated  merely  by  the  fact  that  the  plaintiff  suLsequently 

his  goods  again.    But  after  such  redelivery  the  action  is  m« 

for  the  special  damage  or  deterioration  in  value,  failing  whicl 

plaintiff,  though  he  recover  nominal  damages,  is  considere 

effect  as  a  defeated  party  and  may  be  made  to  pay  costs  {b). 

position  is  the  same  if  the  plaintiff,  after  action  brought,  th 

proper  to  take  the  chattel  back  (c).    The  Court  has  besides  p( 

to  stay  any  action  on  delivery  of  the  chattel  and  paymen 

costs,  if  the  circumstances  are  such  as  to  show  that  the  plai 

thereby  clearly  obtains  the  full  redress  to  which  he  is  entitled 

If  the  plaintiff  obtains  a  verdict  for  the  value  of  the  chattel  i 

common  to  provide  that  it  shall  be  reduced  to  a  nominal  sun 

return  being  made.    But  this  is  simply  a  matter  of  arrangen 

between  the  parties  (t).      Even  though  no  such  provisiox 

made,  yet  if,  in  fact,  the  plaintiff  gets  his  property  back  agi 

the  Court  will  treat  this  as  pro  tanto  a  satisfaction  and  red 

the  verdict  accordingly  (/).    And  upon  a  similar  principle  if  ] 

of  the  chattels  in  question  are  given  up  the  action  may  be  sta 

in  part  (g),  provided  the  bulk  is  severable  without  diminutioi 

value  (/{). 

In  some  cases  a  transaction  by  which  the  plaintiff  got 


Lancathire  4-  Yiirkthire  R.  Co.,  (1878) 
3  C.  P.  D.  499. 

(«)  Mvlliner  v.  Florence,  (1878)  3 
Q.  B.  D.  484.  For  two  exceptional  cases 
in  which  on  moral  grounds  the  plaintiff 
was  refused  the  full  value  of  his  goods, 
see  Ihi  Boat  v.  Bere»fwrd,  (1810)  2  Camp. 
511  ;  Cameron  v.  Wyncli,  (1846)  2  C.  & 
K.  264  ;  and  see  4 1  &  42  Vict.  c.  38,  s.  2. 

(ft)  Himi  V.  Londtm  4-  Aort^i  ft  estt-m 
It.  Co.,  (1879)  4  Ex.  D.  188. 

(f)  Maori  V.  Baphael,  (1835)  2  Bine. 
N.  C.  310. 


(d)  FMer  v.  Prince,  (1762)  3  1 
1363  ;  PirJiering  v.  Trnste,  (1796)  T 
63;  Tneker  v.  Wright,  (1826)  3  B 
601. 

W  M'Leod  V.  M'Ohee,  (1841)  2  1 
O.  p.  328,  note  (a). 

(/)  Plerin  V.  Hcnthall,  (1833 
Bing.  24. 

(y)  £urlfT.  Holder >teu,  (1828)  4  B 
462. 

(//)  Binney  v.  Poyntt,  (1832)  4 
Ad.  .568. 
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l.enefit  of  the  property,  thougl.  it  never  came  back  into  his  hands 
has  been   treated  as  equivalent  to  a  redelivery.    IwoT; 
London  ,V  North  m.tern  R.  Co.  (a),  the  defendants  held        tain 
corn  a«  warehousemen,  deliverable  to  the  plaintiff's  on     .     C 

iTeTaL^corn'T'  'V'  ^"  ^'    '''  ^•'"'^"^  afterwa;ds       d' 
he  same  corn  and  made  out  a  delivery  order  to  the  purchaser 

d  r  'fCc    'I  '""  'I  ""-'  ''''  'y  «•  ^--^^d  to  t'he  defen." 
dants      The  Court  pointed  out  that  the  plaintiff  had  not  I,een 
damnified  because  he  had  an  action  for  the  price  against  Is  pur 
chaser,  and  they  held  that  what  had  occurred  was  the  same  ,1" 
as  If  the  defendants  had  got  back  the  corn  from  G.  and  afre  wa  d! 

iant      Thf       ,  ''  "  ''••'''*  '°  ''''''  ^8«-«*  *he  defen- 

ian  .     The  g.ods  x„  question  in  the  action  were  lying  in  a  house 

or  the  rent  of  which  the  plaintiff  was  liable,  and  the  land  o  d 

d.stra,ned  upon  them.    The  verdict  was  reduced  by  the  amount 

o  the  distress,  it  being  held  that  the  parties  were  in  the  Zl 

plaintiff  the  sum  in  .uestion.    Otherwise  the  plaintiff  woiild  have 
had  the   benefit  of  the  goods  twice  over,  while  the  defendant 
Without  getting  the  goods,  would  have  paid  their  full  value     B^t' 
^n  Ed,nonsan  V.  XuUall(c)  the  defendant  unlawfully  detained 
cer  ain  chattels  of  the  plaintiff,  and  afterwards  caused  them  to 
be  taken  in  execution  and  sold  in  satisfaction  of  a  judgment  which 
he  had  against  the  plaintiff.     It  was  contended  that  only  nominal 
damages  could  be  recovered,  since  the  proceeds  of  the  goods  had 
been  appned  to  the  benefit  of  the  plaintiff.     The  Court,  however 
held  that  a  creditor  could  not  be  permitted  in  this  way  to  take 
advantage  of  his  own  wrongful  act.  and  gave  the  plaintiff  the 
full  value.     They  pointed  out  that  the  defendant  suffered  no 
injustice,  because  he  was  remitted  to  his  original  right  on  his 
judgment  (d). 

I«°^ay  not  unfrequently  happen  that  the  owner  of  a  chattel  who  Successive 
tias  wrongfully  been  deprived  of  his  possession  may  have  a  remedy  °""^'^^^'"'«- 
against  more  than  one  person.     A.  may  have  wrongfully  taken  it 
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(a)  Sv/ira,i,.  281. 
(*)  A/^ra,  p.  281. 
(P)  (1864)  17  C.  B.  N.  S.  2H0. 


((/)  The  judgments  could  be  set  off 
against  each  other,  and  therefore  the 
question  was  r<!i»l)y  one  of  costs. 


ifiS 
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and  B.  may  afterwards  have  wron«fulIy  detained  it.     A    a 

are  not  joint  tort-feasors;  tliere  is  a  perfectly  independent 

of  action  against  each  (a).    It  has  l^n  suggested  that  in  an  i 

ugamst  one  of  these  wrong-doers  a  jury  may  take  into  considei 

the  fact  that  the  plaintiff  can  also  have  recourse  to  the  oth( 

This  suggestion,  however,  has  not  been  subsequently  acted 

and  seems  contrary  to  principle.      Nor  does  a  waiver  ol 

aganist  one  wrong-doer,  when  coupled  with  a  reservation  of  i 

Hgamst  others,  constitute  so  conclusive  a  waiver  of  the  ori 

wrong  by  the  plaintiff  as  to  debar  him  from  proceeding  ajj 

the  remaining  tort-feasors  (c).     But  if  judgment  is  obtained 

satisfied  for  the  full  value  of  a  chattel,  the  property  is  the 

changed  as  from  the  date  of  the  wrongful  act,  and  the  pla 

will  consequently  lose  all  ri^ht  of  action  age-  ist  any  subseq 

wrong-doer  (d).     He  might  still,  howeve      it  would  seen 

entitled   to  nominal    damages    in    respf  .  of   anything    , 

previously. 

Recovery  of  less  than  the  full  value  does  not  transmute 
property  or  affect  any  other  right  of  action  (e),  but  it  cannc 
doubted  that  no  plaintiff  will  be  allowed  to  recover  twice  c 
and  therefore  any  damages  which  he  may  have  actually  rece 
m  one  action  will  have  to  be  taken  into  consideration  in 
other  (/) 


(«)   in»/rr  y.  J?aw<.fc,,(i90l)8i  i,.x 

•)04. 

(*)  See  .Vorrit  v.  Rttbituim,  (1824)  3 

B.  k  C.  pp.  205-6. 

(<•)  Hire  T.  Reed,  (1900)  1  Q.  B.  TA, 

C.  A. 

(<0  Britumead  v.  HarritOH,  (1871) 
L.  R.  6  C.  P.  584. 

(O  .Vorri*  V.  Robiiuon,  (1824)  3 
B.  Ic  C.  196  ;  see  note  Holmet  v.  miitm, 


(1839)  10  A.  k  E.  p.  fill. 

(/)  "If.  indeed,  the  plaintiflg 
to  recover  the  full  ralue  of  the  jooi 
each  action,  a  Court  of  Ecjuity  w 
interfere  to  prevent  them  having  do 
satisfaction."  Prr  Bailey,  J.,  Murr 
RMhioh,  3  B.  t  C,  at  p.  205  ;  anc 
Tkf  Whikjield,  (1902)  P.  D.,  Col 
M.R.,  pp.  60,  61. 
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TRESPASS  TO  CHATTELS   AND   CONVERSION. 

APPARENT  CHANGES   SINCE   THE   JUDICATURE   ACT. 

Much  of  the  decided  luw  and  some  of  tlie  cood  Bfltm«  «.,  .1 
subject-matter  of  thin  chapter  will  he  found  nmKnl.!  "  ^''*' 

some  very  archaic  for«,«.  Jome  of  whiclTl^ve  bee  "^^••'•^i  "^  '''' 
Htalute.     It  iH  not  an  unmi.xed  advantage  to  have  cZ  t  o 
ordumry  practice  to  think  in  Huch  termH  as  "Trover  '•  ''  Det  m 
and"Conver«,on,"and  at  the  same  time  have  to  nnw^l.? 
law  relatmg  to  some  case  of  trespass  to  ^38  from  U,i    ^f  '  ■ 
|^^;ents  in  which  it  has  heen  ^velopJi;^^:^  ^l^^^ir!- 

It  is  true  that  there  is  a  tendency  to  disnensn  uJfl.  . 
"The  old  learning  on   the  subject  of  '  conversion  •  n„.j 

sustained  damage"  (a),  "  -     to  wnat  extent  h»  u«» 

liut  this  can  only  be  taken  to  apply  to  some  of  H 
echnical  decisions  relating  to  the  use  of^one  0?  other  .  T* 
form  of  action  and  not  to  the  very  n„me  o«  o?d  cases  e"'  -.^'' 
decisions  on  the  merits.  It  must  not  l)e  supZed  tL.  .' '  ^  ' 
we  do  not  ask  "if  trespass  or  trovei  will  he  "  tlf  f^J  •  '*' 
action  for  conversion  (%.  or  because  we  do  no?  head  i"  nn 
Detinue  that  the  detention  of  gor  is  (c)  has  ceased  fn  L  ^ 
actionable  tort.  It  will  therefor?  ,  j  advisable  to  fnllo  u " 
example  set  in  the  English  text  and  i  o?uch  of  the  ol]  i  °^  >''" 
as  are  not  merely  refinements  of  obsUte  pract  ce  '"' 


WHEN  ASPORTATION  NO  TRESPASS  (d). 
See  Gauhan  v.  St.  Lawrence  and  Ottawa  It,  W.  Co.  (c). 


(a)  StimtOH  r.  Block,  11  O.  a.96 
CO  See,,:g.,  Ontario  Hind  Engine  and 
Piiitij,  Co.  v.  Zoeku;  7  0.  L.  R.  (1904), 
action  for  convereion  of  windmill ;  also 
form  of  Ntateraent  of  claim  in  action 
for  ti^pasa  to  goods  and  conversion  in 


Ontario. 


Bell  i  Dunn's  Practice  Forms,  B08 
(r)  See  Holme«ted  &  Langton's  Forms 

and  Prece<Ients,  Nos.  47,  209,  210 
(rf)  P.  232,«/;m. 
(«)  3  A.  R.  392  (1878). 
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OttUrio. 


Ontario. 


Alberta  and 

Saakatche- 

wan. 

Ontario. 

Noya 
Scotia. 


Canadian  Notoa. 

TAKING  BYI)L]{ESS{,i). 
See  Stewart  v.  HijfHe  (b). 

SALE:  CONVERSION  BY  PARTING  WITH  GOODS  (.). 
WLere  defenaaiu  received  horses  to  sell  ftt  a  certain  nrice  nn 

;s;^rrc;(t°"''  ^'^  '^^  ■««-  ^«"« '-»"« -  ^^^^^ 

CARRIER  OR  WAREHOUSEMAN  {,■). 
See  IVinchester  v.  Biubu  (J) ;  Llado  v    \t„r„n»  t .,     n       ,■ 

DEMAND  AND  REFUSAL  (,). 
dZ^^lf^  decisions   in  Upper  Canada  show  that  evidence  ol 

nSff  f  "'"'•'    ^""^  «""«''""y   «»*»"«"'    to   en  iX  the 

plaintiff  to  recover  in  trover  and  detinue  (A). 

In  an  action  of  detinue  where   the 
(leiuand  and  refusal  must  l)e  proved  (/). 


teution   ia   denied,  a 


Ontario. 


Ontario. 


A  notice  by  the  owner  «iven  at  a  public  sale  to  a  Durchaser  i« 
equivalent  to  a  demand  and  refusal  {m).  purcnaser  is 

A  demand  of  satisfaction  for  tlie  iwrtion  of  nrnnorf,,  a^  »         i 
IS  not  ^sufficient  to  base  an  action  Lrlo^n^^&AtS 

REFUSAL  AS  EVIDENCE  OF  CONVERSION  (o). 

The  defendant's  denial   after  action  nf  ih..  ^i„-  i-a-      •  , 

fctLlr  '^  "-  ''-''-'  '-  evidte^f  feoS^'^n^r: 

WHEN  GIVING  NO  ANSWER  AMOUNTS  TO  REFUSAL 
Silence  on  the  part  of  the  defendant  when  an  oral  demand  was 


(«)  P.  23ti 

CO  6  O.  S.  146,    goods    trangferred 
under  duruw. 

(<•)  I'.  237  mj^v. 

id)  Prifxtman  v.  Kendriek,  3  0.  S.  fi6 

(<•)  P.  238,  nupra. 

if)  16  S.  C.  R.  336,  refubal  of  agent  to 
deliver  after  tender  of  freight. 

CV)  23  U.  C.  C.  P.  517,  necessity  for 
tender  of  amount  due  tor  storage. 

(A)  2y  U.  C.  C.  P.  41U,  warehoused 
grain  sold  by  defendant. 

(»)  P.  240,  iHpra. 


(k)  White  r.  Batty,  23  U.  C.  R.  487  • 
Walih  V.  Jir.mn,  U.  C.  C.  P.  ,;„  •  |,„t 
see  Shn_ffer  v.  DiuiihU,  5  O  K  7ic 
where  the  executor  of  a  late  husUn.l' 
andh»w,dow.  exe.,.utor  both  claimed 
a  p.ano  in  the  late  widows  house 
(0    (fray  and  Smith  r.   Ouem^-u,   :, 

Terr.  LR.43!>  (1902), /^KichardsonJ 
("0  llaren  v.  Lyon,  Tay.  37o 

(«)  Barrett  v.  Suttit,  17  N.  S    R      " 
B.&G.)262.  -.3.  K.    .. 

(o)  P.  241,*»^;-a. 

(/>)  Blaekley  v.  LooUy,  18  O.  R.  3«|. 
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re'zr,:?:t  :lr;,;!:r^.»!,;,;^'';;;'-'™.M.h„„.e  where  ^^^^ 

Hilt  wher«  tlia  iil.il..f  ff"    ",""  *'"'^«  "'  <»  conv«rnioti  (a). 
''«"k.«n,  Zk?,i':  £^,f,,ri!f  "^'^^        «"  "««  I'r«Hi.le„t  of  « 
wl.o  told  Uim  he  wa«,r;hSr  '';'■'''  '°  '''«  '""'"^'^  «»"'•'•'"'• 
<.el.l  Huffici«nt  evuieneo  :;  rtrd'a!,';,  S^JI.r""^'  '*  ^"^ 

DELAY  IN  COMI'LYIXO  WITH  DEMAND  0, 
tailor  STcJ^IllfjirjIeH'"/^  ''«^?*'-^  ^-  -^--  Ontario 

UNREASONABLE  DEMAND 

residence  (twenty  miles  fJimwhiill''^'''"'  ''^  JefendanfH  °- 

•demanded  it  Lack  «ound  asreceived  h'IT?.  "^"'l  '^^'^  *"^ 
non-del  very  of  horse  on  this  Temand  '^'  '''''*  defendanfs 
conversion  (tv.  Ueraand   was  no  evidence  of 

C0NVEE8.0N  BY  AGENT  IN  CHABGE  OP  GOODS,/, 
See  M>;itou  v.  Lee  (r,). 

Ontario. 
CONVERSION  BY  DESTRUCTION,/,) 

..rri?^"«;r,itr!;o?;Jere^v5.trx.'"'"^ 

PREVENTING  REMOVAL  OF  CHATTEL  (ft 
l^e  had  the  ke„  ,„„/-  .he  o„.'e*«:.:iJe\t''ar,„'l^"  1?.'^ 
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ti 


(")  -VrLeti/t  V.  Orafiiim,  5  O.  S.  741 
{.'•)    MrDonneU    v.    H„uk    of    I  ■.,,,„ 
'■awrfrt,  7  U.  C.  R.  2.)2. 
('•)  I'p.  242,  243,  .<„pva. 

(r)   n'elh  V.  rVfK',  ,5  O.  s  20'» 
(/)  p.  241,  w^m. 

C?)  30  U.   C.  H.  281  (1870),  general 
vor,hct  With  cxempkry  danmgt  u,,«e^ 
C.T. 


(/')  P.  24-,,  .,u,„.,j. 
('•)  :il  U.  C.  R.  143. 
(*)  i'ee  J}„k,r  V.  /7/,rf,  3  o.  S.  «9 
HeM  tlmt  the  owner  of  the  land.  hnvinK 

directcl  the  carriers  to  deliver  them  on 
h.s  premises,  couhl  not  be  sued  in  tres- 
pa-ss,  as  the  propei  ty  ha,l  not  changed  by 
the  work  rlone  on  the  stones 
(0  P.  24«.  mpra. 
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Ontario. 


Ontario. 


New 
Bnuuwick. 


Kova 
Scotia. 


Ontario. 


Ontario. 


Ontario, 
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defendant  should  open  and  allow  him  to  get  the  goods  and  met 
with  a  refusal,  the  jury  found  that  it  was  the  intention  of  the 
defendant  to  refuse  to  give  up  possession  of  thp  goods,  but  it 
was  held  that  this  was  not  sufficient  to  constitute  a  conversion  (a). 

ACTIONS  BETWEEN  CO-OWNERS  (6). 

A  sale  by  one  joint  owner  of  property  does  not  amount  as 
against  his  co-owner  to  a  conversion  unless  the  propertv  is 
destroyed  by  such  sale  or  the  co-owner  is  deprived  of  all 
beneficial  interest  (c). 

Mixing  the  common  property  with  other  property  so  that  thev 
cannot  be  distinguished  is  evidence  of  conversion  (d),  but  not 
where  the  mixing  is  the  wrongful  act  of  the  plaintiff  (0. 

A  sale  under  execution  against  one  co-owner  (?)  or  abandon- 
ment  to  insurers  {(,)  is  not  enough  to  constitute  conversion. 

An  action  for  conversion  will  lie  against  the  purchaser  under 
an  execution  against  one  tenant  in  common  if  the  purchaser 
re-sells  or  uses  up  the  property  (h). 

AGENTS  (i). 
See  E.  S.  0.  1897,  c.  150  (Goods  entrusted  to  Agents)  (k). 

PARTING  WITH  POSSESSION  (0. 
Detinue  is  maintainable  though  defendant  had  not  the  coods 
when  action  brought;  it  is  sufficient  if  he  once  had  and  im- 
properly parted  with  them  (/«). 

REPLEVIN  (n). 
See  R.  S.  0.  1897,  c.  66  ;  also  notes  in  Holmsted  &  Langton's 


(a)  SinaUijy.  aallaglie):2&V. C.C  P 
531. 

(*)  Pp.  247,  248.  »„pra. 

(c)  Itoitrke  v.  Uiihm  Lmiratire  Co., 
23  S.  C.  R.  344.  Cf.  McXahb  v.  How- 
land,  11  U.  C.  C.  P.  434,  sale  not  in 
market  overt  :  liathwell  v.  Rathwell, 
26  U.  C.  R.  17!t,  whore  sale  by  co-owner 
did  amount  to  conversion  :  Bnidij  v. 
Arnold.  1!)  l'.  C.  C.  P.  42,  crops  :  Culrer 
V.  Marklrni.  11  U.  C.  1!.  518;  McLtto»h 
V.  Port  Huron  Peti-ijied  lirhk  Co.,  27 
A.  R.  262.  remnv.il  of  chattel  to  foreign 
parts  ;  B-cUMone  v.  .hu-vU,  \  U.  C.  R. 
370,  no  trover  afrainst  slieriff  selling 
under  execution  against  co-owner. 


(<0  McKay  v.   Crocker,    5    All.    20, 
mixing  saw-logs. 

(O  Tucker  v.  Miiirhend,  6  AD.  :20. 
(/)  Prcmitt  V.  Moore,  29  N.  B.  R.  295. 
G?)  Ilourkc  V.   Union  Insurance   Co 
32  N.  B.  R.  40,  191  ;  23  8.  C.  R.  344. 

(A)  McLellan  v.  MeDoiigall,  23 
X.  S.  R.  237. 

(0  P.  249,  ^upra. 

Qe)  Discussed  by  Street,  J.,  in  Ontnrio 
Mind  J'Jnyinc  Pmnp  Co.  v.  Lockii:  7 
O.  L.  R.  385  (1904),  ca.se  of  action  for 
coiiveraion. 

(0  P.  255,  fujira. 

(m)  Mathern  v.  Lunch,  28  U.  C.  R.  354. 

(«)  P.  237,  «(/;ra. 
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Judicature  Act,  3rd  ed    n    I9s<i  „•  • 

replevin  under  law  of  Upper  Canada    '°^  ^''*°''^  ''  ^'''^^  °^  O»tario. 

Of  prnat=  SMt^X^^^  taken  possession 
n^andamus.  a  writ  of  replevin  wis  refused  («Z'''  *  P^^^'^P'ory 

MONEY  (6). 

-pense,  .„d  „„.,a,  ia  bringCr  roCr  i'  ;„"«£',:"  '"  *■" 

TITLE  DEEDS  (rf). 
«abse,uent  to  the  conveSn  w  "'  ""  ""o  »'  <» 

,  An  action  will  not  lie  a  "ftinJ  a  ^  ^  wrongful  detention  (g). 
deed  .t.t  has  been  JSelpTeJ/^Lff  LtS!  £™  .^r^  »' " 

FIXTUEES  (J). 

anSxe'd  to''tbrfLhJldTr"'L??h"«^^^  "".*  ^  ^^^^^^^^  ^"hile  Oatario 
ma  ntain  an  action  (tmver/ai  tthe'mot  '^  *  '"."'"'eagor  can  "**""' 
shelves,  boxes,  ^c.  (not  hlsSZ^Tn^^^^^^^^^^^^         his 

TREES:   SEVERANCE   OF   TIMBER («,) 

(«)  ^/!  /'f  J/,.Z.,y,  21  U.  C.  R.  o4  . 
JIanmom/  v.  .lA-Z^^,  lo  l.  J.  269.  The' 
applicant  for  replevin  shouM  show  that 
he.sent„lo,Itothelwoks,thon>htto 

h.reu.t,Kly  depending  on  the  ri^^ht  to 
tne  office  (refjistrar). 

(*)   l\  2.-,»,  .v„y„.„ 

,^^^,  f ""  ^-  -''''''-  <■>  f.  U.  297. 

(«)  5k/t  v.  .V««,y,  6  O.  S.  67. 


268e 


.  S^^  -indersnn  v.  Hamilton,  4  U.  C.  R 

C'/)  />"«'/;rty  V.  J//7/^/-,  9  U.  C  R  227 
(/')  i/'-yw.'W  V.  Waddell,  12  U.  C    B 
9  ;  /^//Af;.  V.  ,*(.,v,«,  12  U.  C  C  P  81  ' 
(0  See  pp.  25!»,  276.  '    '      " 

(*)  Oatr,  V.  Cameron,  7  U.  C  R  2'>8 

("0  See  pp.  259,  272,  275,  itupra. 

23—2 
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Ontario. 


New 
Brunswick. 


2.  Such  sum  as  would  represent  injury  to  limits  by  their  beii 

denuded. 
8.  Sucli  further  damage  as  resulted  from  acts  of  defendants,  i 

from  their  wasteful  methods  of  cutting,  &c.  (a). 
In  the  case  of  a  licensee  to  cut  timber  the  property  vests  i 
hina  as  soon  as  cut  without  any  delivery,  and  he  can  maintain  a 
action  (trover)  against  the  person  to  whom  the  person  cutting 
for  him  has  wrongfully  sold  it  (i).     This  would  not  apply  < 
timber  cut  before  licence  (c). 


Ontario. 


Manitoba. 

If  ova 
Scotia. 


Ontario. 


REALTY   SEVERED:  CROPS  (rf). 

The  purchaser  at  a  sheriff's  sale  of  a  crop  of  wheat  may  brin 
trespass  against  a  porson  converting  or  injuring  it,  though  h 
may  never  have  ret    ved  possession  of  the  iield  (e). 

For  methods  of  calculating  damages  where  the  subject-matte 
was  a  wheat  crop,  see  Mvnkman  v.  Follis  ( / ). 

Ownership  of  lime  excavated  :  see  McLachlan  v.  Kennedy  {g). 

POSSESSION  AND  PROPERTY  (/«). 

The  mare  (injured  by  defendant's  bull,  whence  the  suit)  hai 
been  put  in  plaintiff's  field  by  his  father,  who  said  he  had  givei 
it  to  the  plaintiff.  Semble,  that  the  right  of  property  wa 
immaterial,  as  the  plaintiff,  even  if  only  a  bailee,  could  recove 
in  trespass  or  case  against  a  wrongdoer  (t). 

Where  a  horse  stolen  and  sold  at  auction  (not  in  market  overt 
was  seen  by  the  owner,  taken  possession  of,  and  immediately 
retaken  by  the  defendant :— Held  that,  although  it  was  in  hil 
possession  only  for  a  moment,  he  could  maintain  trespass  agains 
defendant  for  the  retaking  (k). 


(it")  f'nioH  Bank  of  Canada  v.  Rideav, 
Lvmher  Co.  (1902),  4  O.  L.  R.  721. 

(h)  Sff/ce  V.  Perley,  1  KeiT,  439  ;  cf. 
OihtoH  V.  MfKean,  3  Pug.  299. 

(e)  Carman  v.  McLeod,  2  Han.  fi6 ; 
but  see  Leighton  v.  Bohan,  6  All.  440. 
For  other  cases  on  timber  cut  on  Crown 
lands  before  licence,  see  Le  Bel  v. 
Fredericton  Boom  Co.,  4  All.  198  : 
Coomhexv.  Ifathtcay,  3  Kerr,  r)92  ;  Tobin 
V.  Ilutc/ienon,  3  Kerr,  233.  For  further 
cases  on  convei'sion  of  timber,  see 
Iluijhen  V,  Siiiherland,  I  Kerr,  574 ; 
Hector  ot  If  am /if  on  v.  Titvi,  1  All.  278, 
timber  on  glebe  lands  ;  Pollok  v.  FU/ier, 
1  All.  515,  accepted  order  for  timber  : 


Jack  V.  Higlef,  2  All.  9.5,  effect  o 
general  assignment  ;  McMillan  v 
liitchie,  2  All.  242.  selling  timber  out  a 
jurisdiction  ;  Omtet  x.  McAuley,  4  All 
521,  timber  cut  on  wild  land;  Hen 
dricks  V.  Titux,  2  Han.  77,  joint  conver 
Bion  of  timber. 

(<f)  P.  259,  giij,ra. 

(c)  IlaydoH  v.  Crawford.  3  O.  S.  .583 
cf.  Cumpbell  v.  Cimlniiaii.  4  U.  C.  R.  9. 

(/)  5M.  L.  R.  317. 

0?)  21  N.  S.  R.  271. 

(A)  P.  260,  ii„/,ra. 

0)  MatoH  V.  Miwijiin.  24  U.  C.  R.  328. 

(*)  Bowman  v.  Yieldimj.  M.  T.  3 
Vict.  (Digest  Ont.  Case  Law.  p.  6904.) 


■^M)^-:^iM. 
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POSSESSION:   AT  WHAT  TIME  (a). 

It  is  sufficient  to  have  the  right  to  Dosaeasion  af  f»,»  r       xu 
cause  of  action  accrues  ftn,J  n«f  ^Lf  P^^^^^O"  at.tne  time  the  Nova 
of  action  brought  (?)      '  "«««««ary  to  have  it  at  the  time  Scotia. 

COxWERSION  BY  BAILEE  (c) 
INJURY  TO  REVERSIONARY  INTEREST  (.) 

the  seiLre  b!  shouW  sue  not  I  (/r'''^'''  ''""  '"'""^'"'^  ^^ 
CONVERSION   OR  TRESPASS   BY  OWNER  (^) 

CHATTEL   MORTGAGER). 

The  mortgagee  under  a  ch«,ttel  mortgace  has  anffip.-.r,f    •  u.  ^ 
to  possession  to  maintain  tr  snass  aaafnaf  „  uif  ^T°'«"*  r'S^^t  Ontario. 
/?./«.  against  the  mortgagor  (?)         ^  '"^  executing  a 

,  Seizure  by  agent  of  foreign  mortgagee  was  hnlrl  nnf  » 
sion,  although  the  formalities  requifedin  rxeenffnc^      T"^""-  Manitoba. 
a  mortgage  in  Manitoba  had  noXen  observed  ^^^^^ 

GOODS     ;NDER  DISTRESS  (m). 
dante  railway  „™g  to  Heir  4,«.  torce.''°''lSd*"ha°'S 


288g 


IL 


(«)  P.  262.  TO/y/a. 

(*)  StaUei-    V.     ir/cr, 
(James)  248. 

('■)  P.  2(13,  i<,q>,;i. 

id)  Siblej  V.  Sih'ty.  8  N    S 
Gel.  &  Ox.)  S25. 

W  P.  2fi<,  »tf;,ra. 

(/)  Ileiidenon  v.  MoodU;  3  U 
348. 

(^)  P.  264,  *«;«•«. 


2    X.    S.   R. 


R.  (2 


C.  H. 


_  (/')  HamiUm  V.  McDonnell.  5  O.  S. 

(')  P.  2(i5,  mipra. 

(*)  Porter  v.  Flintoff,  6  U.  C    C    P 

33.-,.     There  was  no  re-den.ise  clause  i,,' 

hm  mortgage  allowing  the  mortgagor 

to  remain  in  po«se.s.mon  until  default. 

(0  Bonin  v.  Robertson,  2  Terr   L    n 
1893).  «;  ■•  1^.  K. 

('")  P.  266.  *„/„■(,. 
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Ontario. 


British 
Columbia. 


Ontario. 


Ontario. 


Canadian  Notei. 

fneth    ^^^  '°®*''®"*  property  in  the  horse  to  entitle  him  i 

JUS  TERTIKb). 

^hT^^nA  *K  ®.  "^^^^^^f^^t  attempted  to  bring  evidence  to  show  th. 
iLhK  L  ^^rf  ?  *?  ?.  ^^''^  P«"°"'  *»^  that  a  fourth  had  t 

TITLE   LOST(d). 

\..tT^f\^^^.^^^^^^  "V*^®"*  *h«  revenue  laws,  and  the  plainti 

HeW^fW  h\J°  **^%*'^?  "^^«««"y  steps,  was  condemnec 
lleld,  that  by  the  act  of  seizure  the  plaintiff  was  deprived  of  hi 
right  of  property,  and  therefore  unable  to  maintain  trespass  (e). 

\MAGES  FOE  DEPEIVATION  OF  GOODS  (/). 
1  Jr»'®  in  the  removal  of  the  plaintiflf's  goods  by  the  sheriff  hi 
^Z  T  .'T''^  ""•*  ^«  '■'*=«'^«^  i*  back  with  his  other  goods  :- 
Held,  that  he  was  not  entitled  to  damages  for  the  loss  of  tim 

fwTV''"^®^"®"'  """^  ^^^  "°'  h*^i»«  repaired  the  loom,  am 
tfth  «  o?  S  ""r^f "'!  °^  ^""T^^^  ''^"•'^  °°*  ha^«  exceeded  th. 
In^L  ?^  Y*'*''^  damaged  at  the  time  of  the  trespass  an( 
Sr  removaU,r  '""^'"''  'lenience  occasion'ed  by  it, 

gJn  ^r  fri'ngfftl'nr^^^^^^^^     °°^^"°'^^"*^  ^^'"^^^^^"^  ^ 

VALUE   OF  GOODS:  HOW  ESTIMATED  (i). 
The  value  of  the  goods  is  to  be  determined  upon  the  whole 

th^sX(;ir   "°*  """'^  ^'  *^'  P"''  '^''  °^'y  ^^"^  '''•^"g^*^' 

WHAT  JURY  MAY  TAKE  INTO  CONSIDERATION  (/). 
Where  a  jury  gave  a  verdict  considerably  below  the  value  of 
the  goods.  It  was  held  that  the  jury,  with  a  view  to  dimages. 


(rt)  SImjmm  v.  Great  Western  R.  W 
n>..  17  C.  C.  R.  57. 

(*)  P.  2fi«,  »>,),ra. 

(»•)   'JymH  V.  Little,  8  U.  C.  R  434 

(<i)  P.  270,  fui^-a. 

(<?)  2)ame  v.  Carherry,  10  U.  C.  B. 
374. 


(/)  V.2n,mpra. 

C?)  Betmm  v.  Cw«or,  6  U.  C    C    P 
356. 

(//)  Ilnmn  V.  ./(ntef^  4  B.  C.  B.  44. 
(0  P.  274,  imjtra. 

(*)  Martin  v,  HurUinrt.  2  A.  B.  146 
(0  Pp.  274,  275,  tupra. 


ffif^P"- 


l^l-^'" 


Canadian  Motei. 
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S&ui^.  •°*o-->'J-ation  the  true  nature  of  the  plaintiff's  Ontario. 

EFFECT  OF  VERDICT  FOR  VALUE  OF  GOODS 

for^tJat  oTThrcaK^^^^^^^  A  verdict  Ontario, 

action  by  that  defendant  fth^lr^-  i  *  '"'*  ^■"^^g^*  ^"er  that 
will  not  by  relS  back  c?ve  tE  ^-T/^  "?«,'°«*  that  plaintiff 
as  to  maintain  tlespass  (if  *  P^^'°*'*  *  ^»"^  *«  ^^^  cattle  so 

COAL:  MEASURE  OF  DAMAGES  (c) 

JtaT "TelmeTd^Jji  ITf;''  ^T'  " '«  '^^  -'-  of  Nova 
intrinsic  value  "  (d)  ^     ^^''  ^^^ogether  from  its  Scotia. 

SECURITIES  FOR  MONEY  (e) 

bill  of  lading  .^r^^"'  m  wrongful  conversion  of  goods  under  Albertaand 

Saskatche- 


SPECIAL  DAMAGES:  INTEREST (Z,). 


wan. 


goJr;tTfaktTh?^^^^^^^^^^  -  the  valueof  the  Ontario. 

i^^'^-v..  It  is  only  in  a  ve  y %Sa?:C  tS*'  "^"'/^^  -"'^ 
be  exceeded,  and  the  excess^Sld  ^ust  tjT^  ''*^"'  '*° 
damage  (t).  i-iaimea  must  be  stated  as  special 

SPECIAL  DAMAGE  :  CARPENTER'S  TOOLS  (A) 
rejected':''"  "^'•^"^'^('>  ,,r  a  case  where  similar  evidence  was  Ontario. 


(a)  ZoHff  V.  Moiu-k,  22  C.  ('.  C.  P.  387 

(*)  Ahranu  v.  J/„„«   ]  u   ('    K  r- >  ' 

('•)  P.  275,  .npra. 

(<0  Russell.  J.,  in  Jlarfht*  v  \,„-a 
■■^■"tia  Steel  Co.,  i  East.  L.  IJ.  226  O'KMi) 
Mlowng  Livingstone  v.  7/„„.y„,d,  ^J; 
Ci'.,  o  App.  Cas.  at  p.  40. 

W  P.  27.->,  supra. 

2asl22*''"^^^'^'"'^"'"'*"'-"'"'""''"' 
(?)  See  Imj>eriat   Hanh  v.  //«//,    .-, 


Terr.  L.  R.  .3].^  fipos) 

(/')  P.  277,  »,,pra. 

(0  MajTuell  V.  «•««//.  13  u  (,  g 
2..3.  Of.  Seott  V.  .1/<..4//,;,^. ,;  j:_  c.  C.  p" 
•  02,  va  ue  at  time  of  conversion  ;  Mor- 
^^<v    V,./ww/.7r.C.R.3.S8,ditto, 

value  at   tin.e    of   demand";   Smiih  y. 

/?«ft'/y/^r.  18  0.  R.  293(1889) 
(*)  P.  277,  *„;„.„.  '■ 

(f)  10  U.  r.  R  .Sf -, 


.      ii»k, 
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SPECUL  DAMAGE 


CAPACITY 
USE  (a). 


FOR   PEOFITABI 


Uanitoba. 


19?^  *  f  ?t°^'f*'^y^''®*^^°8  plaintiffs'  boom  lost  t 
13^  *  *  °'  '"".''®'''  '*  ^*«  h«'^  that  the  plaintiffs  ■ 
en     led  to  recover  the  loss  of  profit,  which  the  jury  found 

the  nl?nS°'"  r/?'  °*  *^V^°88.  there  being  L  evidence 
in^^it  1*^°"!?  ^'"''^  purchased  other  logs  at  the  time  v, 
and  place  where  the  wrong  was  done  (b). 

POSSESSION  PliniA  FACIE  EVIDENCE  (c). 

„  J^  '^°*"fi!  possession  of  goods  at  the  time,  or  such  use 
control  as  the  nature  of  the  subject-matter  admits  of.  is  I 
Jane  evidence  of  ownership  to  found  an  action  for  damages  (ri 


Ontario. 


EETUEN  OF  CHATTEL  (e). 

nf  Y,^T  *  ""T*^*^"""  ""^  °-  ^''"^  sold  to  plaintiff  with  orul  cons 
of  mortgagee,  but  mortgagee  seized  horse  and  detained  it  f 

Er       %'*^*"'"V'S  it:-Held,  damages  recoverable  for 
detention  only,  not  for  the  value  of  the  horse  (/). 

DAMAGES   ALTERNATH'E   ON   RETURN   OF 
CHATTEL  (g). 
See  Poison  v.  iJcgeir  (/<). 

For  form  of  order  where  there  is  a  dispute  as  to  the  ident 
of  the  article  detained,  see  Brown  v.  Canada  Port  Huron  Co.  ( 

SUCCESSIVE  CONVERSIONS:  LIMIT  OF  LIABILITY (, 

Jnwt        n  Sr*""®®"  *J«  *™e  t'^il^er  is  standing  and  the  time  it  is  final 
Columbia,      used  a  number  of  persons  may  intervene.     "I  would  not 
understood  as  assenting  to  the  proposition  that  X.  can  bring  i 


Ontario. 
Manitoba. 


(a)  P.  277,  mpra. 

(A)  Auger  v.  Cook,  39  U.  C.  R.  537. 
Cf.  Flint  V.  Bird,  11  U.  C.  R.  444; 
Brown  r.  Beatty,  35  U.  C.  R.  328; 
Cochburn  v.  Mwkoka  Mill  and  Zunit/fr 
Co.,  13  O.  R.  343. 
(c)  P.  278,  mpra. 

(rf)  Gavdry  v.  Canadian  Paeijie 
R.  W.  Co.,  11  M.  L.  R.  C^,  case  of  hay 
cut  and  stacked  without  leave  on  Crown 
lands. 

(0    r.  281..v)/y;w. 


(/)  Lovelu  V.  McSloij,  2J»  U.  C.  C. 
u4. 

{g^  See  p.  281,  mjn-a. 
(A)  12  O.  R.  275,  illegal  detention 
machinery  :  judgment  that  if  not  givi 
up  defendants  pay  >e50  with  interest  ; 
given  up  pkiutiffs  pay  $fiO  for  repairs 
(0  2  West.  L.  R.  151  (1903),  ()ortab 
fire  engine.  C*.  Pearce  v.  Hurt,  1  Wes 
L.  R.  (K.  \V.  T.)  476  (1905).  identity  ( 
colt. 

(*)  P.  282.  iupra. 


^:^it^Wy^Wr'^'^' 
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PITABLE 


n  lost  them 
intiffs  were 
■  found  they 
vidence  that 
9  time  when 


E(c). 

ch  use  and 
af,  is  prima 
nages  (d). 


rwLTatktr^^i/totmt'^^  ^K^^^  ^^T'  "  f  '  ^-^^'^ 

80,  a  plLtirco^lfotLVhelm  wUh  Tk  'r°-  •"  *^"  ^«'« 
whole  community  the  dffffir«nfr„?  litigation  ad  infinitum  a 

ignoranceof  t  ea^aof  hforhlS'^'Trf*':^*'^  ^«^«  i°  total 
somewhere.  andTn  my^opilrif  the'  half  *Ti  T ^V^*°P 
essentially  changed  the  firsMnnn„lf  .  .^^  ^°^^  ^^s  been 
stops  the  cha^S  liability  "(^^^^  ^''^'^^'^^^  ^"^'^  ^'^eration 

MEASUEE  OP  DAMAGES  WHERE  TRESPASS  JOINT  (!,) 
excessive  (?)  ^^''^^    °°^    *^^   ^«^'^'*'t    '"ay   be 


•rul  consent 
led  it  four 
ble  for  the 


(a)  Hunter,  C..J.,  in  Jl(H,er»  v.  Frr. 
rhette,  1  West.  L.  R.  190  (1905). 


(*)  Grantham  v.  Sfvei-s.  2.".  V    V    i; 
468.  •  "■ 


OF 


lie  identity 
'on  Co.  ii). 

ILITy(A). 

t  is  finally 

Id  not  be 

bring  an 

i»  u.  c.  c.  p. 


tletention  of 
if  not  given 

interest  ;  if 
'or  repairs. 
•:■*),  fwrtable 
'art,  1  West. 

identity  of 
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DISTRESS. 


DiHtress, 
what  it  is, 


Distress?  for 
rent. 
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I  list  less  when  Barred    287 
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Distress  is  a  remedy  given  by  the  common  law,  whereby 
party  in  certain  cases  is  entitled  to  enforce  a  right  or  obt£ 
redress  for  a  wrong  in  a  summary  manner,  by  seizing  chati 
and  retaining  them  as  a  pledge  until  satisfaction  is  obtainc 
The  most  important  head  of  distress  is  for  rent,  whether  it  be  t 
return  due  from  the  tenant  holding  the  land  to  the  lord  of  whc 
it  is  held,  or  an  annual  sum  cnarged  on  the  land  in  favour  oi 
person  who,  apart  from  such  rent,  has  nothing  further  in  t 
Rent-charges.  land.  Eents  of  the  latter  kind  were  known  as  rent-charges 
rents- seek,  according  as  the  power  of  distress  was  incident 
them  or  not,  but  now  by  statute  the  distinction  is  abolished,  ai 
all  such  rents  may  be  distrained  for  as  rents  reserved  on  lease  (( 
It  has  been  said  that  neither  a  rent-charge  nor  a  rent-seek  can '. 
created  by  a  person  having  an  interest  less  than  freehold  (i 
The  former  kind  is  known  as  rent-service.  It  includes  ancie 
quit  rents  created  before  the  statute  of  Quia  Eniptores,  copyho 
rents,  rents  payable  in  respect  of  enfranchised  copyholds  (c),  ai 
rents  incident  to  a  reversion,  oi,  which  is  practically  the  san 
hing,  rents  reserved  by  lease.  With  regard  to  this  kind  of  ren 
it  is  impossible  here  to  deal  at  large  with  the  law  of  landlord  ar 


Rent  8  ervice. 


(«)  4  Geo.  II.  c.  28,  s.  5.  See  too 
44  &  45  Vict.  c.  41,  s.  44. 

CO  V.  Cmiper.  (1 7fi8)  2  Wils.  37.i  ; 

followed  Laiigfurd  v.  Selme»,  (1857)  3 
K.  k.  3.  220.  See,  however,  liutt't  ra»f, 
(1600)7    ep.  23a. 


(<•)  6  &  7  Vict.  c.  23,  s.  2.  That  rei 
however,  is  spoken  of  throughout  t 
Copyhold  Acts  as  a  rent-charge.  As 
tithe  rent-charge,  see  6  &  7  Will.  I 
0.  71,  8.  81,  and  54  Vict.  c.  8,  ss.  1  and 


'!r-«Tj5T4fc^>^^r.v:-r^ 


WHO   MAY   DISTRAIN. 

tenant;  it  in  enough  to  say  for  the  right  of  distress  to  exist  there 
must  m  the  first  place  be  an  actual  occupation  of  land  by  the 
tenant,  not  a  mere  incorporeal  right  in  the  land  («) ;   there  must 
be  a  certain  rent-the  consideration  for  the  use  of  the  land  in 
money,  kind  or  actual  service  (/,)  must  be  ascertained  by  the 
terms  of  the  demise  itself,  or  ascertainable  on  some  definite 
principle,  as  in  the  case  of  royalties  (c) ;  and  finally  the  relation 
of  landlord  and  tenant  must  exist  in  the  full  sense  of  the  term  at 
the  time  of  the  distress.    Mere  use  and  occupation,  or  a  tenancy 
on  sufferance,  can  give  no  right  to  distrain  ;  there  must  be  at  the 
v^ry  least  a  tenancy  at  will  (,/).     But  an  express  power  in  a 
mining  lease  for  a  landlord  to  distrain  for  rent  in  arrear  on 
chattels  belonging  to  his  tenant  situated  in  mines  adjacent  to 
that  actually  demised  has  been  decided  by  the  Court  of  Appeal 
to  confer  a  right  of  distress  on  the  chattels  in  such  neighbouring 
mines,  provided  the  workings  in  the  adjacent  properties  are  on 
he  same  seam  of  coal  as  that  in  the  mine  demised,  with  which 
therefore  they  might  be  connected  underground  (.).    A  receiver 
appointed  by  lue  Court  may  distrain,  but  if  the  tenant  has 
not  attorned    to  him  it  must  be  in  the  name  of  the  person 
who  has  the  legal  estate  (/).    But  if  a  lessee  with  an  original 
lease   and  a   reversionary  lease,  or    an   agreement    therefor, 
sub-lets     the    premises  for    a  term    exceeding    the    original 
demise  ho  cannot  distrain  for  rent  during  the  currency  of  the 
original  lease  either  at  common  law  or  by  statute  (g).    In  the 
case  where  a  man  entered  under  an  instrument  void  as  a  lease 
because  not  in  accordance  with  statutory  requirements,  it  was 
formerly  clear  that  until  he  paid  rent  no  tenancy  existed,  and 
therefore  no  right  of  distress  (h).    It  is  said  now,  however,  that 
mere  entry  under  an  agreement  for  a  lease  of  which  specific 


(")  HancHck  v.  Aunt  hi.  (18(i3)  14  c.  B. 
N.  S.  634;  and  cp.  &%>.  Grfarc^', 
<1N6H)  L.  R.  3  C.  P.  r,94. 

(*)  For  a  nKMlern  case  of  a  tenancy 
by  actual  service,  see  Uiie  v.  Ji,i,l,„m 
<I«45)7Q.  B.  1(76. 

('■)  Daniel  v.  Grade,  (1844)  6  Q.  B. 
Ho  :  Selbij  v.  Greaven,  tupra. 

{<!)  WiWanis  v.  Stieeu,  (1846)  0  Q.  B. 
H  ;  Andemm  v.  Midland  R.  Co.,  (\m\), 
•^  £.  &  E.  614  ;  Scobie  v.  Colli nn,  (189.-,)' 


1  Q.  B.  375. 

(»■)  11(111  tidwiml  Col II fry  Co.,  In  re, 
Lee  V.  Itoundwood  Colliery  Cv.,  (1897) 
1  Ch.  373,  C.  A. 

(/)  Hiighen  V.  Hughe*,  (17!tO)  3  Bro. 
C.  C.  87  :  1  Ves.  juii.  161  ;  lionnett  y 
Bohiiu.  (1832)  .-,  C.  &  p.  379. 

(g)  Lririx  v.  Holier,  (19il.-,)  1  Ch.  46. 
(/')  IlegoH  V.  Jolimoii,  (1809)  2  Tannt. 
118  ;  D„uk  V.  iritnter,  (1822)  h  B.&  Aid! 


-'.<r  .i'i*^«...  r':i,'.-?"\!:.3'""jMP*swr^' 
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Dixtresa  bv 
agreement*. 


DIgTRESa. 

performance  may  be  claimed  creates  of  itself  a  legal  tenancy 

If  a  tenant  holds  over  after  the  termination  of  his  lease,  w 

no  recognition  on  the  part  of  his  landlord  beyond  bare  sufferaii 

rent  due  under  the  lease  at  common  law  cannot  be  distrained  f 

because  there  is  no  lon^jer  a  real  tenancy  (h).     But  by  statute 

the  landlord  may  distrain  during  a  i)eriod  of  six  months  sub 

quent  to  the  lease,  provided  his  title  and  the  possesHion  of  1 

tenant  both  continue  (</).    If  an  agricultural  tenant  has  a  rif 

under  his  lease  to  occupy  part  of  the  premises  for  harvesti 

purposes  after  the  date  of  quitting,  this  is  a  continuation  of  1 

term,  and  not  a  tenancy  on  sufferance  (r) .     It  would  seem  that  tl 

statute  does  not  apply  where  the  landlord  on  a  forfeiture  h 

made  a  formal  entry  or  brought  ejectment  (/). 

Although  only  rent,  strictly  speaking,  can  be  distrained  f< 

yet  by  the  agreement  of  thd  parties  there  may  be  a  right  of  d 

tress  as  for  rent  in  respect  of  any  due.     For  example,  a  moi 

gagor  in  possession,  without  attorning  to  the  mortgagee,  ci 

covenant  with  him  that  he  may  distrain  for  interest  (g).    B 

of  course  such  a  contract  cannot  affect  the  rights  of  tho 

who  are  strangers  to  it  (/,).      It  was  held,  however,  in  Dam 

V.  Stejmey  (j),  that  where  a  lessee  had  granted  a  right  of  di 

tress  over  land  not  included  in  tho  demise,  the  right  held  goc 

against  the  assignees  of  such   land  who  took  it  with  notic 

Whether  such  a  right  of  distress,  though  valid  against  a  sul 

sequently  appointed  receiver  on  behal'.  of  mortgagees  (k),  woui 

be  so  as  against  strangers  is  not  actually  decided  in  terra 

although  it  probably  would  be  so.     In  Tadman  v.  Henman  (I 

It  was  held  that  a  person  who  lets  premises  to  which  he  has  b 


(«)   M'ah/i    V.    LutuJale,    (1X22)    21 
Ch.  D.  tf,  C.  A. 

(*)    WiltUiiim  V.  Stireit,  iiu/ira. 

(<■)  N  Ann.  c.  14,  »9.  6,  7. 

((/)  As  to  what  is  occupation  to  satisfy 
the  statute,  see  TaijlfrMm  v.  Peters, 
(I.S37)  7  A.  i  E.  no ;  yiittall  v.  Staiui- 
ton.  (182.-.)  4  H.  i  c.  .-,1.  The  statute 
does  not  apply  whore  the  tenant  remains 
in  possession  of  part  of  the  premisca 
under  a  new  tenancy  (Wilkiiuon  v. 
Peel,  (189!5)  1  Q.  B.  .Jl«). 

(<■)  liearan  v.  Delahay,  (178      1   H. 


Bl.   r.  ;    Knight   v.    Ueiinett,    (1826)    1 
Moore,  227. 

(/)  Per  VVilles,  J.,  Griiiiivoud  v.  .Viu 
(1872)  L.  R.  7  C.  I',  p.  Mir,. 

(g)   Clitijniian   v.    lieechiiii,   (1842) 
Q.  B.  723. 

(A)  FreemaH    v.   Etlwardg.   (1848) 
Ex.  732. 

('•)  (!874)L.  K.9K.V  18.-,. 

(*)  Aniiacc svjira.IlouHilwotxi  Collier i 
Co.,  In  re. 

(I)  (1893)  2  Q.  K  l.iS. 
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title  cannot  di«trnin  upon  goodn  which  «re  the  proj^ertv  of  third 
perBonB  who  do  not  claim  any  posBcsnion  of  or  interest  in  the 
premises  under  the  tenant,  and  which  are  upon  the  premiHen  hy 
the  tenant  s  hcence.  The  estoppel  which  preventn  th«  tenant  from 
disputing  the  title  of  the  landlord  does  not  extend  to  strangers 
in  such  a  case.  ^ 

A  right  of  distress  is  barred  altogether  if  not  exercised  within  Ui„ht  of 
twelve  years  of  the  time  when  it  first  accrued,  and  the  right  of  '.""'T  *»"■•' 
distraining  for  any  particular  sum  is  barred  within  nix  years  of 
the  ime  when  it  first  accrued  or  was  acknowledged  in  writing  (a). 
In  the  case  of  tenancies  under  the  Agricultural  Holdings  Act  no 
rent  can  he  distrained  for  which  has  been  due  more  than  a  year 
unless  where  it  has  been  customary  for  the  landlord  to  allow  a 
postponement  for  a  half-year  or  a  quarter,  and  then  the  period 
of  hmitation  is  to  run  from  the  postponed  date  (b) 

Assuming  a  party  to  show  a  pnma  fade  title  to  distrain,  which  ,l,c.... 
IS  a  question  of  the  law  of  property,  he  will  nevertheless  be  liable  "'^'^^'■'"'■''ranu 
m  an  action  when  the  distress  is  illegal,  irregular  or  excessive       "-- 

made  after  tender,  i:  after  a  previous  distress  (c).  if  it  be  made  '^;'"':1 
at  the  wrong  place  or  time,  if  the  manner  of  entr^  be  wlXl  -" 
If  goods  are  taken  which  the  law  protects  from  distress  (cl)  if  the 
distress  IS  made  contrary  to  agreement  or  by  taking  adv'anta^re 
of  the  distrainor's  own  wrong,  and  if  made  by  unqualified  per- 
sons (e).  There  are.  moreover,  certain  special  cases  in  which 
distress  is  not  allowed. 

1.  It  is.  of  course  obvious  that  no  one  can  be  justified  in  AftoMcuier 
distrammg  when  without  distraining  he  is  able  to  obtain  every, 
thing  to  which  he  is  entitled.  To  complete  a  distress  there  must 
be  a  taking  and  an  impounding  (/•).  Before  the  taking  the 
par  y  liable  may  tender  the  amount  for  which  there  is  a  right 
to  distrain,  and  after  such  tender  the  taking  is  a  trespass.  If 
between  the  taking  and  the  impounding  he  make  a  sufficient 

C/^^    5    t  A   U'ill     H'     _      .1-  ...         


(«)  3  &  4  Will.  IV.  c.  27,  s.  42  ;   37  k 

:i«  Vict.  c.  n;,  .s.  i. 

(A)  4H  &  47  Vict.  c.  61,  3.  44. 

('•)  Though  in  this  case  if  the  first 
distress  amount  to  a  trespass  ah  initio,  a 
sccoml  and  valid  distress  is  justifiable, 
'•'n,>i)wll  V.  :Vel,-i,,  (ISo.-,)  2  K.  U.  6.">0. 


(rf)  See  Sr,;-etary  of  State  f„r  War  v 
Wynne  ^-  Others,  (lao.-,)  L.'  x.  Paper' 
Nov.  4th.  p.  10.  ' 

(p)  Perring  ,<•  Co.  v.  Kmer>on'»  Lam 
Times  Paj)er,  (VMo)  Nov.  4th,  p.  10. 

(/)  As  to  impounding,  =ee  bclo^v, 
pp.  305  nqq. 
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tender  he  haa  a  riRht  to  obtain  hJH  goods  bf»ck  agaiu  ;  after 
impoundinR  the  tender  in  too  late  (a).     Nevertheless,  if  it  l>e 
fact  accepted  the  gooils  ought  to  be  restored,  and  although 
mere  kee|)ing  them  may  not  be  actionable  a  refusal  to  deli 
them  or  a  dealing  with  them  inconsistent  with  the  right  of  i 
distrainee  may  afford  a  cause  of  action  (h). 

A  landlord  nmy  char«o  the  reasonable  expenses  of  his  distre 

and  therefore  after  Heizure  such  oxpenses  must  be  included 

the  tender,  but  l)efor«  seizure  it  is  sufficient  if  the  rent  actua 

in  arrear  he  tendered  (c).     The  mere  fact  that  a  note  or  bill  1 

been  given  in  resiwt  of  rent  in  arrear  does  not  ipno  facto  open 

as  a  suspension  of  the  right  of  distress  (</),  but  it  ia  evidence 

an  agreement  to  susi^nd  such  right  during  the  currency  of  t 

note  or  bill  {<•).    On  the  same  principle  there  is  no  general  rig 

of  set-off  aj-ainst  rent  (./ ).   If,  however,  an  under-tenant,  on  coi 

pulsion  poy  rent  to  the  superior  landlord,  this  is  considered 

payment  on  account  which  he  is  entitled  to  deduct  from  the  ne 

rent  which  becomes  due  to  his  immediate  landlord  {g).     So,  to 

a  tenant  may  deduct  payments  which  he  has  been  compelled  i 

make  on  account  of  rates  and  taxes,  chargeable  on  the  landloi 

by  the  terms  of  the  demise  (A).     In  tlie  casv>  of  paymenti   ;:.^(] 

by  the  tenant  on  account  of  the  landlord's  property  tax  he  ma 

make  the  deduction  from  the  next  instalment  of  rent,  any  agret 

ment  to  the  contrary  notwithstanding  (t).    And  tenants  who  ar 

called  upon  to  pay  arrears  due  from  former  occupiers  are  entitle^ 


(a)  SU    Curiieiitert    ciMf,    (IfilO)    8 
Bep.  p.  U'a  ;  (Jullirer  v.  futeiu,  (1N45) 
1  C.  B.  78H.   It  ig  said  in  Kvann  v.  Klliutt, 
(1836)  5  A.  &  E.  U2,  that  the  wrongful 
detaining  of  goods  after  a  tender  is  of 
itself  a  t-espass,  but  this  d^cs  not  seem 
in  acconlanee  w  ith  the  views  expressed 
in  (iiillirf)-  V.  Cimfiit,  nu/irii.  and    JIV 
V.  Aibh>,  (IKK)  4  (,'.   B.    172.     If  th, 
mere  detention   is  not   actionable,  the 
distrainee  ouplit.  it  would  seem,  at  the 
time  of  tender  to  niaki!  a  demand,  the 
refusal  of  which  would  give  gofid  evi- 
dence of  a  convei.sion.     It  is  only  where 
the  original  taking  is  unlawful  that  the 
distress  is  illegal.     Anything aftcrwanls 
is  an  irregularity.     See  below,  pp.  305 


(A)    n'ent  V.  \ibhji,  mijirii. 

(r)  HeHnett  t.  Bayet,  (I860)  5  H.  i 
N.  .H»l. 

(rf)  DiirU  V.  Oijdf,  (1833)  2  A.  4:  fi 
fi23. 

((■)  Jiukfr  V.  M-alkfr,  (\%\:,)  U  M.  i 
W.  4(i.-,  ;  Palmer  v.  Uraml&u,  (1895)  1 
Q.  H.  -JO.-.. 

(/)  A  ml  lew  v.  Ilaniwh,  (1819)  1 
B.  Ac  B.  37. 

(</)  Carter  v.  Carter,  (1829)  5  Bin", 
40(5. 

(/()  Palmer  \.  Earitli,  (1845)  14  M.  i: 
W.  428. 

((■)  5  &  6  Vict.  c.  HR,  8^<.  60,  103.  See 
De/ihi/  V.  M,<i,re,  {IHIT)  1  B.&  Aid.  123  ; 
and  sec  Ifi  Jc  17  Vict.  c.  34.  s.  40. 


)m^l\kfm^.  : 


AWIB  TBNOKR. 

to  deduct  the  amount  from  their  rent  (a).   By  46  A  47  Vict.  c.  fil 
..  47.  an  a«ncultural  tenant  is  entitled  to  Bet  off  any  a-cerUinH 

against  rent,  and  the  landlord  can  only  distrain  for  the  balance 

lord  reftU':;  '•  1"""'  "^  ^""""°^"«'  *»>-«»>  "  «  "'" 

lose  h  s  "r^luto  iT    ''"  V"'""'"^"'"^'  *«"''«'•  h«  "^-y  th-el.y 
lose  h.,  right  to  distrain.     But  a  mere  attendance  on  the  lan.l  to 

ZX'  7t  1 "'"''  r  "■  '^'  "°*  *-^  ^»^«  •-^^^^• 

0     o  t:  T  "'^^^^  "^  "'»•'«  «'*»'"  t«  »he  landlord 

anv  o  h«  ""■""  '"  "'"™  '^'^  *^"'^«««  --^*"t  i«  '«™eted.     In 
p«""  ""  "'"'  ^"""'"*^  *°  ^«--  "-  --y  -ust  be 

to  HuT^t  ^l"  ""  "''"'""'  ^"'■'^^^'I'  ''^•-  -» ^*"'''°r^  unnecessarily 

elcted  to  d      ^'^^''^'''^'y  «'  '-•>•-«  His  rent,  he  has 
neglected  to  do  so.  h.s  remedy  by  distress  is  gone,  and  he  is 

t  espasser  (d).    \Vhen.  however,  the  original  entry  is  a  trespass 

i  untu.  a  second  and  valid  distress  is  justifiable  (f).     Ld  if  on 

distraimng  first  he  cannot  find  enough  to  satisfy  his  c^im  he 

dTfr^f:  tth" ;'' ''' ''''''-' '"''''-''-  -^  -'^^ 

tra  nil  .      "  '"'""*'  ""'  ^«'*''««  ^h"**  ^e  can  and  dis- 

r  he  abf  H  "!  ^•'^^-     "  "^  "^^^"'^^•«  -P'-«tion  be  giv  n 

of  he  abandonment,  or  inadequate  execution,  of  a  distress  iUs 
no   ar  to  another,  even  though  it  appear  that  there  Tee   no  gh 
g  odB  on  he  premises  to  satisfy  the  claim.     If  the  tenant  has 
one  anything  equivalent  to  saying,  "Forbear  to  distrain  now 
and  postpone  your  distress  to  another  time,"  or.  if  the  lessee 

(in   If!  A-  17  v;„.    _   o.         
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{")  IfiilT  Vict.  c.  34,  8.35. 
{h)  Ifurne    v.    Lewi,,,    (1700)     LoH 
liayiii.  «3a. 

(<•)  Smith  V.  Goudwin,  ( 188;})  i  B.  k 
Ad.  413  ;  I/ate/,  v.  Hale,  (1850)  15  Q.  B. 

(<l)ln  ■  la  case,  however,  though 
the  tenani  .  .^  his  action  of  trespass,  he 
cannot  replevy  successfully,  because  the 
fact  of  rent  being  ,lue  woi.1,1  be  an 
answer  (//«rfrf  v.  Ra,-e„.„;  (1821)  2 
1^.  A:  B.  C62).  ' 

C-")  Oninnell  v.  Welch.  n^Oi,)  2KB 


(./•)  As  to  abandoning  a  distress,  see 
Smith  V.  {i„„d„i„,  (18.33)  4  I,    4-  ^,,^j 

*13:38  1{.  i{.272:5«^,„^.  AW,^ 
f"/"">"">,  (1828)  8  B.  i  C.  456,  and 
wlow.  p.  294. 

(.'/)  Dawsun  v.  Ci;>j}p,  (1S4.-,)  l  c.  B 
IHil  ;  n„tchin>  V.  Chamhe,;,  (17.-,8)  1 
Burr.  .-,7!i,  at  p.  689.  A  ,x,int  mav  arise 
as  to  whel  her  a  distrainor  in  compi.tini? 
tlie  suthciency  of  a  distress  on  a. ,uestion 
of  abandonment  is  Iwund  to  take  into 
calculation  the  growing  crops.  It  would 
«'';n-.  that  he  is  not.  See  P„j,joU  v. 
Birtlet,  (1836)  1  M.  &  \v.  441. 


•  'Sr/T.?i' 
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prevents  the  lessor  making  the  first  distress  available,  in  eithe 
of  such  cases  the  landlord  may  distrain  a  second  time  (<(),  pro 
vided  that  in  the  interim  the  proi^,,  .y  ."  the  goods  has  no 
passed  to  a  trustee  in  bankrup. . ;  (/;).  Wh^^i,  ifter  a  sale  « 
distrained  goods  the  distrainee  re  isr  {  to  let  th  purchaser  tak< 
possession,  it  was  held  that  the  -ile  m'if}'t  he  rescinded  and  i 
second  distress  levied  (c). 

It  is  to  be  observed  that  it  is  not  necessary  to  distrain  at  onc( 
for  all  the  arrears  that  may  happen  to  be  due.  A  demand  ma^ 
not  be  split  (d),  but  for  several  instalments  there  may  be  severa 
distresses  (e).  And  for  the  same  instalment  there  may  b( 
different  distresses  when  the  right  has  become  vested  in  differeni 
hands,  as  by  an  apportionment  of  rent  or  a  division  of  a  rent- 
charge  (/).  , 

3.  Both  by  common  law  and  statute  (p)  a  distress  can  only  bt 
taken  from  the  premises  out  of  which  the  rent  issues  (/*).  Con- 
versely, to  give  a  right  of  distress  for  an  annual  payment  is  tc 
make  it  a  charge  on  the  land  in  respect  of  which  the  distress  is 
given  (i).  If  the  occupier  of  the  land  subject  to  rent  enjoys  in 
connection  with  it  any  easement  in  the  nature  of  a  right  of  way 
his  chattels  are  not  distrainable  while  on  the  servient  premises  (k). 
It  is  expressly  forbidden  by  the  statute  above  referred  to  to 
distrain  on  the  highway.  It  was  held,  indeed,  in  ILxh/fs  v. 
Lan  ranee  (l)  that  a  distress  might  be  taken  on  that  part  of  a 
highway  adjoining  the  demised  premises,  the  presumption  being 
that  they  extended  to  the  middle  of  the  highway.  The  sole  point, 
however,  argued  in  the  case  was  as  to  the  true  boundary  of  the 
premises.    A  passage  in  Co.  Litt.  (m)  is  directly  to  the  contrary 


(ii)  Per  Ciir.linggp  v.  .)fawht/,(\Ar,?.'' 
8  Ex.  p.  fi4!»;  J^-f  V.  ( I'lilw,  (ISnS)  27 
.i.  J.  Ex.  HH7 ;  nn<l  see  jier  Cur. 
llnfchin*  v.  (liamherx.  dT.'iS)  1  Burr, 
p.  r>89  ;  Thiraitfxw.  Wih/iiig,  (1S83)  n 
Q.  B.  D.  421  ;  12Q.  B.  D.  4. 

(*)  fonl,  la  re,  (1900)  fi9  L.  J.  Q.  B. 
74. 

(r)  Ue  V.  Crnke,  (18")7-8)  2  H.  i  N. 
r>84  :  3  H.  i  N.  203. 

{d)  Owfuty.  iri/««^,(lHr>5)4  E.  &  B 
571). 

(f)  (iamhrrll   v.   Earl  of  Falmuuth, 


(183.5)  4  A.  &  E.  73  :  Owem  v.  ^y,Jnn,', 
(18.-).->)  4  E.  &  B.  r)79. 

(/)  Birh  V.  ^yatMl^,  (1839)  5  M.  &  W. 
255. 

0/")  52  Hen.  IIT.  c.  in. 

(A)  Except  by  the  Crown,  ns  to  which. 
see  Chitty  on  Prerogative,  p.  208. 

(/)  nutt'K  Cane  (IBOO)  7  Rep.  p.  24.n. 

(*)  JhiKiird  V.  Cupel,  (1828-9)  S  B. 
&  0.  141. 

(0  (1H54)  18  J.  P.  347.  See  Omm,,- 
ham  V.  (,'wi/er,  (1867)  16  L.T.N.  S.C40- 

(w)  p.  161a. 
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effect.  "  If  the  rent  of  the  land  is  behind,  and  the  lord  distrain 
he  cattle  of  the  tenant  upon  the  highway  within  his  fee,  the 
tenant  may  make  rescous,  for  that  it  is  forbidden  by  law  to 
distrain  in  the  highway."  It  ia  said,  however,  that  if  a  distress 
.8  objectionable  only  on  the  ground  that  it  is  taken  on  the 
highway  it  is  not  altogether  illegal,  but  a  special  action  on  the 
statute  must  be  brought  (a). 

There  are  cases  in  which  land  not  subject  to  a  rent  may  yet 
be  subject  to  a  distress.  A  man  may  charge  a  rent  on  one  pi"ece 
of  land  and  give  the  grantee  a  right  in  default  of  sufHcient  dis- 
tress there  to  distrain  on  another  piece  of  land  (h).  So,  a  ri^ht 
may  be  given  to  the  tenant  of  land  subject  to  a  charge,  in  case 
he  IS  distrained  on  to  indemnify  himself  by  distraining  on  other 
•and  (c).  It  has,  however,  never  been  held  that  in  case  of  a 
rent  service  there  can  be  any  distress  in  the  true  sense,  that  is 
to  say,  valid  against  strangers  to  the  demise,  except  on  the 
premises  out  of  which  the  rent  issues  (d). 

If  the  person  coming  to  make  the  distress  finds  the  tenant  in 
the  act  of  removing  his  chattels  for  the  purpose  of  avoiding  the 
distress,  he  may  follow  them  off  the  land  and  take  them  on  a 
fresh  pursuit  (e). 

By  11  Geo.  II.  c.  19.  s.  8,  landlords  and  lessors  may  distrain 
ca  tie  and  stock  of  their  onants  depasturing  on  anv  common 
belongmg  to  the  demise  .remises.  By  s.  1  of  the  same  statute 
hey  may  distrain  goo  audulently  or  clandesti-  .  .  removed 
from  the  demised  premises  within  thirty  days  of  :.e  removal 
wherever  they  may  be  found.  These  provisions  are  only  in 
favour  of  landlords,  and  by  the  terms  of  the  statute  it  appears 
hat  they  do  not  apply  except  in  case  of  a  rent  reserved  on  a 

168iS6* 

The  goods  removed  must  be  those  of  the  tenant  himself ;  otlier 
parties  may  lawfully  withdraw  their  goods  from  the  reach  of  the 
landlord  (/).     If  the  grantee  of  a  bill  of  sale  given  by  the  tenant 
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(«)  Gilbert  on  Distress.  4th  ed.  p.  61 

(A)  Jiiitfx  rase,  (1600)  7  Rep.  23a  • 
Co.  I.itt.  p.  HTa. 

('•)  See  Bythcwood  k  Jarman's  Con- 
veyancing, ith  ed.  Vol.  2,  p.  »3t». 

(rf)  The  point  was  argued  but  not 
—   X-......    \.    ,\fj.^j,p^^  (.i3.-4) 

C.T. 


Uoods  of 
stranger 
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followed. 


L.  R.  1>  Ex.  185,  where  it  was  heM  that 
a  power  of  distix-ss  outside  the  ilemisctl 
premises  given  bv  a  lease  was  goo<l 
ag.iinst  assignees  v    ih  notice. 

(f)  Co.  Litt.  Ifila.  Per  r«r.  Hand  t. 
JaughuH.  (1S3:))  1  Bing.  N.  C.  p.  7fi9. 

(/)  TiivrntoH    v.    Atlttmt,    (ISlfi)   5 

24 


i 


"cmst'- 


fw^'d-^'^m- 
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DISTBEBS. 


Rent  due. 


Intent  must 
be  fraudulent, 


Bondjide 
purchaser. 

Goods  cannot 
be  followed 
when  tenancy 
at  an  end. 


Forcible 
entry  to 
take  goods. 


removes  goods  comprised  .  n  the  bill  of  sale  in  order  to  avoi 
distress,  the  landlord  will  have  no  right  of  action  against  1 
even  though  the  provision  of  s.  13  of  the  Bills  of  Sale  Act,  It 
<\hich  requires  that  the  chattels  seized  shall  not  be  removec 
sold  for  five  days,  has  not  been  complied  with  (a). 

Rent  must  be  due  at  the  time  of  removal  {h),  but  need  not 
in  arrear.     Therefore  goods  which  are  moved  on  the  morninj 
rent-day  may  on  the  next  day  be  followed  (c),  although  at 
time  of  the  removal  they  were  not  liable  to  distress  ((/). 

The  removal  must  not  merely  be  with  the  intent  of  defeat 
the  distress,  but  with  the  fraudulent  intent  of  so  doing.  I 
not  fraudulent  if  the  tenant  prefers  to  use  the  goods  in  satisfy 
the  claim  of  a  hondjide  creditor  in  preference  to  that  of  his  lai 
lord(e).  Although  secrecy  ia  a  badge  of  fraud  there  may 
fraud  without  secrecy;  however  openly  the  goods  are  remoi 
they  may  be  followed  if  the  intent  was  fraudulent  (/). 

The  goods  removed  cannot  be  followed  into  the  hands  oi 
hondjide  purchaser  (g). 

If  before  the  thirty  days  have  elapsed  the  tenancy  determu 
and  the  occupation  ceases  the  right  to  distrain  is  gone,  for  1 
object  of  the  statute  was  to  enlarge  the  landlord's  remedy 
respect  of  place  but  not  of  time  (h). 

The  statute  gives  power  to  make  forcible  entry  for  the  purpc 
of  recovering  the  goods  fraudulently  removed,  provided  that 
every  case  the  party  making  entry  is  accompanied  by  a  constal 
of  the  locality  (j),  and  in  case  of  entry  on  a  dwelling-house,  tl: 
it  is  made  in  the  daytime,  and  oath  is  made  before  a  justice 


M.  &  S.  38  ;  Tomllmon  v.  Ciin»oli(l4ited 
Credit  S)-  Mortgage  Corporation,  (1889) 
24  g.  B.  D.  135. 

(a)  Tomlinnoii  v.  Comolidated  Credit 
A'  Mortgage  Corporation,  (1889)  24 
Q.  B.  D  135  ;  Lane  v.  Tgler,  (1887)  56 
L.  J.  Q.  B.  461. 

(*)  Rand  v.  Vaiighan,  (1835)  1  Bing. 
N.  C.  767. 

(c)  JDihble  V.  Binvater,  (1853)  2  E.  i 
B.  564.  Bent  is  due  on  the  first  moment 
of  the  rent  day  ;  it  is  only  In  arrear  on 
the  first  moment  of  the  next  day. 

(<i)  See  below,  p.  293. 

(«)  Back  V.  Meutt,  (1816)  5  M.  i  S. 


200.  And  if  the  goods  are  removed 
avoid  a  distress  which  is  hones 
believed  to  be  illegal,  this,  it  seems 
not  a  fraudulent  removal  ;  John 
Joikint,  (1832)  1  C.  A:  M.  227. 

(/)  Opjierman  v.  Smith,  (1824; 
D.  i  R.  33  ;  Stanley  v.  miaHon,  (1821- 
9  Price,  301. 

0/)  8.  2. 

(/()  Grag  v.  Stait,  (1879)  11  Q.  B. 
668. 

(0  A  special  constable  will  sutfic 
Cartwrighty.  Smith, {IWi'i)  1  Moo.  k 
284. 


m^m^''^^^'^  ^, 


f-jKar-iMwr^T'  is'-' .".  -•" 


distress. 


Manner  of 
entry 


FOLLOWING   GOODS   REMOVED. 

!nLr°'  T  '^"'"  ''  ''''°"*'''«  S'^""*^  *o  «"«Pect  that  the 

strcl'"    ^T-^t     ^'^  ^***"*^^^  requirements    mus     b 

s  no?hi  ""'^.    "'^"^  ''  *''  «"*^y  "'"  ^«  °°'«-'"'  (i)-     There 

1  not    V"n    /"'f '""*  *'  ^"^  P^^^°«°°  '"  '^^^     he  good 
are  not  actual  y  found  on  the  premises  when  entry  is  made 

andsu'seTS  r^^^^^  '^«*--  ---  ^-- 

and  sunset  (c),  and  ,t  would  seem  that  the  time  must  be  fixed  bv  "'■""" 

the  apparent  rise  and  set  and  not  by  astronomical  calculati  n  ,0^ 

due  rV""'  ''  ^'^'^  "°*"  *^«  ^^^''^^  *he  rent  fl" 
due  (.).  There  is  apparently  no  reason  why  a  distress  for  rent 
should  not  be  levied  on  a  Sunday  (/). 

5  It  is  illegal  to  enter  forcibly  for  the  purposo  of  distraining (,) 
The  rules  which  have  been  laid  down  on  this  subject  are  not  vrv 
dear  or  consistent,  and  differ  in  some  respects  from  those  wS 
^gard  to  executions.  The  general  principle  seems  to  be  Tha' 
the  entry  must  be  made  in  the  accustomed  mode  of  obtaining 
admittance  a3  for  example  by  lifting  the  latch  of  the  do"  ^f 

unfastened  window,  yet  if  the  window  be  partially  open  it  may  be 
urWier  raised  and  an  entry  thus  made.    It  ea/hardl    SsaW 

Bl^:kl\rT\rT'  °^  admittance^).     In  'cor.Mt 
B>adsiocK  (k)   the   landlord  occupied  a  room  over  his  tenant 
separated  on  y  by  a  boarding.    He  raised  the  board    entered 

::  lawfrjn'r  "  ^-^^  ^^'^  *^^*  thishigmy  unusua/eranee 
wa  lawful,  on  the  curious  ground  that  he  was  tenant  in  common 

of  the  boards,  and  therefore  committed  no  trespass  in  raiZ 
hem.    If       ,  ,it,,„,^  .^  ,^^^^„y  ^^^^^^^        P        n  ^a.ing 

afterwards  broken  open  to  find  the  goodsffl.    The  ruleT  to  "" 
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(«)  8.  7.  It  is  nsnal  for  a  magistrate 
to  give  a  written  authority,  but  the  Act 
does  not  require  it. 
JJ>)  Bieh  V.   n\Mey,  (1831)  7  Biog. 

W  Tutton  V.  Datke.  (1860)5  H.  &N 
6*7  :  Co.  Litt.  142a. 

(</)  But  see  43  A;  44  Vict.  c.  9. 

(«)  Co.  Litt.  p.  47b. 

(/)  In  Wenth  v.  London  and  TlVrf- 
>n,>uter  Lo,i,i  ,«•  D,.cou»i  Co.,  (1889)  5 
Times  L.li.  521,  Mnthew,  J.,  i,  indeed 
reported  to  have  assentwl  to  the  sumres- 
t.on  of  counsel  that  a  d:,tre™  levied  on 


Sunday  would  be  illegal.  But  he  gave 
no  reason  for  his  view,  nor  was  the 
point  necessary  to  the  decision.  Nor 
apparently  is  distress  within  29  Car  II 
c.  7,  s.  6.  ■     ■ 

0?)  Oruntull  V.  Welch,  (1906)  2KB 
(JoO. 

(A)  Byan  v.  Shileock,  (1851)  7  Ex.  72 
(0  Crahtree  v.  RohinnoH.   (1885)  1,5 

Q.  B.  1).  312 ;  and  see  Tutton  v.  Darke 

tupra. 

(*)  (1812)  4  Taunt.  562. 
(0  BuUer  N.  P.  p.  sic. 

24—2 
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OutbiiiUlinps. 


I'orcibic 
re-entn-. 


N.it  after 
.'ilinndon- 
iiionf. 


What  may  be 

tilkCD. 


DISTRESS. 

the  manner  of  entry  applies  not  merely  to  dwelling-houses  b 
to  any  other  buildings  or  enclosures  (a)  directly  in  communieati 
therewith.  In  Eldridffe  v.  Staceif  (b)  the  broker  climbed  a  wi 
into  a  back  yard  and  entered  by  lifting  the  latch  of  the  back  do( 
It  was  held  that  the  distress  was  lawful,  but  four  years  lal 
Byles,  J.,  after  consulting  the  judges  of  the  same  Court  on 
similar  state  of  facts,  held  the  entry  unlawful  (c).  The  latl 
case,  however,  was  much  questioned,  and  Eldrklffe  v.  Stacei)  w 
approved,  by  the  Court  of  Appeal,  in  the  modern  case  of  Long 
Clarke  {d). 

If  a  peaceable  entry  is  once  made  the  person  distraining  m 
subsequently  re-enter,  if  necessary  by  force,  for  the  purpose 
carrying  out  the  distress,  unless  in  the  meantime  it  has  be 
abandoned  (e).     It  is  not  necessarily  an  abandonment  if  t 
goods  are   left  impounded   on  the    premises   with    no  one 
charge  (/).     A  fortiori  if  the  man  in  possession  is  expelled 
force    or    fraud  he  may  subsequently  re-enter  with  the  stro: 
hand  ;  but  this  right  must  be  exercised  in  a  reasonable  mannt 
for  long  delay  will  be  evidence  of  abandonment.     In  Eldrid 
V.   Staccy  (p)    it    was  held   a  question   for  the    jury  wheth 
a  delay  of  three  weeks  after  an  expulsion  amounted  to  i 
abandonment. 

6.  As  a  general  rule  all  property  found  on  the  premises  subjj 
to  the  distress  is  liable  to  be  taken  without  reference  to  the  rig! 
of  third  parties  (/«),  though  it  has  been  held  that  a  purt 
personal  licence  to  use  a  patented  article  distrained  upon  is  r 
communicable  to  a  third  party,  being  a  right  of  an  incorport 
nature  (t). 


(a)  Brmcn  v.  (HenK,  (1851)  16  Q.  B. 
254.  The  law  with  regard  to  executions 
is  different.     See  Ch.  XXII. 

(*)  (18f>.S)15C.  B.  N.  S.  458. 

(<•)  Srotf  V.  liHrkleii,  (1867)  16  L.  T. 
N.  S.  573. 

(rf)  (1894)  I  Q.  B.  119. 

[e)  fjighton  V.  Ovttentlge,  (1843)  11 
M.  &  \V.  1C5.  If  is  not  an  entry  if  a 
man  just  gets  part  of  his  body  inside 
(Boyd  V.  P,u>fa:e,  (1867)  16  L.  T.  N.  S. 
431). 

(/)  Jiinet  T.  liierrutein,  (1900)  1  Q.  B. 
100  :  Smiiiit  V,  E<frl  of  Faluiimth.  (182.f) 


(i-'  v^ 


8  B.  &  C.  456  ;  Bannhtei-  v.  Hyde,  (18 
2  E.  A:  E.  627. 

(^)  (1853)15  0.  B.  N.  S.  458. 

(h)  It  was  at  one  time  supposetl  tl 
there  was  a  less  extensive  right  of  c 
tress  in  case  of  a  rent-charge  (Ci 
Dig.  Distress.  B.  2).  But  this  is  not 
(Suffer II  V.  tngood),  (1834)  1  A.  i  E.  li 
and  Johnmn  v.  FtnilkNer,  (1842)  2  Q. 
925).  Certain  statutes,  however,  as  \ 
be  pointed  out,  give  special  rights 
landlords  only. 

(/■)  Brithh  MutoKciipe  Co.  T.  Hot, 
(1901)1  Ch.  671. 


"^^^irw^MBm-^iiaMim^^^^f^'^mr^: 


PRmLEOK   FROM   DISTRESS. 

legert  (i).     There  must  have  been  a  delivery  of  iL  fi  • 
transfer  of  possession  tn  ih^  aenvery  of  the  thmgs,  a 

seized      wll        T  ^'"°"  °"  ^^'^'^  P^'«°^'«««  they  are 

held  tha   there  was  no  privilege  (c).     The  person  t,  whom    he 

Tj      I  fu  ^^"^•^^"y-     It  was  held,  indeed,  in  7i..;.   v 

Sn       '  goo.].  Uken  to  a  weighing  machine  which  a  ma„ 
kept  for  h,s  own  private  use  were  privileged ;  this  case,  howevei 
seems  inconsistent  with  all  the  other  authorities  (./).     But     t^e' 
business  is  public  in  its  character  the  extent  to  wh  ch  it  is    an    d 
.immaterial  ,).     As  a  general  rule  the  goods  mus    no   o„ T 
in  the  possession  of  some  public  trader,  but  at  some  place  wher 
he  carries  on  business.    Goods  in  the  hands  of  an  au^tione 
conduetmg  a  sale  at  a  private  house  are  no.  privileged  (To 
th  B  there  is  an  exception  in  favour  of  carrier.f  fo.  goods  in  thei^ 
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Exceptions. 

Crown  and 

foreign 

envoys. 

Things 
ilelivereil 
iu  the  way 
of  trade. 


Public 
trade. 


(a)  Secretary  of  Sfiite  for  War  v 
ir!/»He  4-  other,,  Law  Times  Paper" 
.Nov  4th,  1905,  p.  10;  and  see  belVw,' 
p.  oU4, 

Jb)  .Simjmn  v.  I/<,rfopj,,  (uta)  Willes, 

{<•)  CTarie     v.     J/Hwall    Dock     Co 
(1X86)17Q.  B.  U.494. 

«  (1597)  Cro.  EliE.  59ti.  See  par- 
ticularly  Cro*;er  v.  Tomkhmm,  (1759) 
2  Kenjon,  439,  wliere  liorses  at  a  stable 
lent  pro  hac  rice  were  held  distrainable. 
In  G,»hour,i  v.  //w/*^  (1 709)  1  Salk  249 
the  privilege  was  that  of  the  carrier  not 
of  the  premises.  If  a  man  agist  cattle 
once  in  a  way  such  cattle  at  common 
law  are  not  protected  ;  but  it  might  be 


different  if  he  made  a  business  of  agi  t- 

'?^^-.^^"'  *'^"°''  •^-  ^'^'^  V.  i\rher, 
(1873)  L.  R.  8  Q.  B.  p.  83. 

(«)  Gihiton  V.  Ireton,  (1842)  8  Q.  K 
39.     For  instances  of  public  trada.,' see 
tiHdon  V.  .V'Zfl«,«,(1845)  f,  Q.  B  891 
(commission  agent)  ;  Adanu,  v.  Gram, 
(1833)  1  U.  A:  M.  380  (auctioneer)  ;  GiU 
'"""   ^-   J^'lto",   (1821)    3   B.   i    B.    75 
(factor);    Jiroirn   v.   S/,etill.    (1834)    2 
A.  ic  E.  138  (slaughterman)  :    »-,;«/  v 
Clarke,  (1831)  1  C.  k  J.  484  (weaver)  '■ 
■''icire  V.  LeacU,   (1865)  18  C.  B.  N    s' 
■*'«    (pawnbroker);    MUe^    y.    f,,^/,^^' 
(1873)  L.  R.  8  Q.  B.  77  (wa.-ehouseraan) 
(/)  LyuM  V.  £lliutt,  (1876)  1  Q.  B.  D. 
*  1  y . 


L>'K5"*''ME^!»&* 


Ame^-^mmamsL''^^^^mFsmgf^  ■ 


:■  S 
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For  purpose 
of  trade. 


Things 
acceasory  to 
privilegecl 
poods. 


DIBTRESB. 

hands  for  the  purpose  of  transit  cannot  be  seized  on  premit 
where  they  may  be  tetaporarily  deposited  (a). 

The  goods  must  be  delivered  for  the  purpose  of  being  carric 
wrought,  worked  up,  or  managed.  Under  the  word  mana^ 
ment  is  included  the  custody  of  innkeepers,  pawnbrokers,  ai 
warehousemen  (6).  It  was  hekV  indeed,  in  Parsons  v.  Giiiffell  (i 
that  horses  at  livery  are  liable  to  distress,  but  this  case  has  be 
disapproved  of  {d).  The  object  of  the  delivery  must  be  that  t 
person  to  whom  they  are  delivered  should  exercise  his  trade  upi 
them.  In  Wood  v.  Clarke  (e) ,  yarn  was  delivered  to  a  weav( 
and  a  loom  was  lent  him  to  do  his  work.  It  was  held  that  t 
yarn  was  privileged,  but  not  the  loom.  In  Muspratt  v.  Gregory  (j 
a  barge  was  sent  to  a  manufacturer's  premises  by  a  purchaser 
be  loaded  with  his  goods :  it  was  held  not  privileged.  In  Joule 
Jackson  ig),  the  plaintiff  had  supplied  beer  to  an  innkeeper 
barrels  belonging  to  the  plaintiff,  which  were  distrained  at  t 
inn.  The  distress  was  held  Lwful.  In  all  these  cases  the  goo 
were  delivered  not  to  be  dealt  with  in  the  way  of  trade,  but 
order  to  facilitate  the  operations  of  the  trade.  But,  on  the  oth 
hand,  it  has  been  held  that  a  sewing  machine  in  the  possess! 
of  a  tenant,  under  a  hire-purchase  agreement,  and  used  by  1: 
wife  for  the  support  uf  the  family,  is  privileged  from  distrc 
by  51  &  52  Vict.  c.  21,  s.  4  {h). 

It  was  said  in  Rede  v.  Burley  (i)  that  the  horse  or  %  8bi( 
which  either  takes  or  is  sent  for  privileged  goods  is  itselt  pri' 
leged.  But  this  is  now  overruled  (k).  It  may  be,  however,  tb 
anything  which  is  purely  accessory  to  the  privileged  goods  at  t 
time  of  seizure  is  itself  privileged.  Thus  the  case  or  vehicle 
vessel  in  which  the  goods  are  may  be  protected  (Z).  If  a  saddl 
horse  is  taken  to  a  farrier  to  be  shod,  the  saddle  cannot  be  seiz 
while  it  is  on  the  horse  ;  but  if  it  be  taken  off  him,  it  may  th 


(a)  Ghhoui'H  V.  Ifurxf,  tupra,  p.  295. 

(*)  Cr  lier  v.  TiimkinMtn,  mpra ; 
Swire  V.  Leach,  mipra ;  Milet  v. 
Fiirbfi;  »upra ,  p.  295. 

(p)  (1847)  4  C.  B.  .-45. 

(d)  See  jifr  Cockburn,  C.J..  Milet  v, 
Fiirber.  (1873)  L.  R.  8  Q.  B.  p.  82. 

(c)  (IS."}!)  1  C.  &  J.  484,  imiim. 

(/■)  (1S3<>-H)    1    M.   &    W.    633;  3 


M.  &  W.  677. 

Ql)  (1841)  7  M.  &  W.  450 

(//)  .Vantem  v.  FraKer,  (1902)  85  L. 
611;  66  J.  P.  100. 

(0  (1597)  Cro.  Eliz.  596. 

(t)  J/iiipratt  V.  Gregory,  (1836 
fvjira. 

(/)  Per  AlJerson,  B.,  Mvtpratt 
Gregory,  (1836)  1  M   &  W.  p.  647. 


1  premises 


ry,  (1836-8) 


PRIVILEGE   FROM   DI8TEE88. 

be  distrainable  (a).  A  distrainor  had  no  right  at  common  law  to 
sever  one  th.ng  from  another,  because  he  could  not  return  them 
m  the  same  condition  ;  therefore  if  he  found  a  horse  harnssed 
to  a  cart,  he  could  not  take  one  without  the  other  (h). 
to^  /"  f '""°°  *«  things  within  the  rule  in  Sin.pson  v.  //a;- 
toppic)    there  is  a  special  privilege  attaching  to  goods  in  a 

oft;:     If  "  ""'r'- "  °"  '''''  ^^^  ^^^^^-  '  -  *Crpo"  e 

the  n Lm  ^  "?u    """'  '"  '^^«'  *°  ^'''^''  -g-^«  'hem  for 
he  mght  before  the  mai-Uet  in  a  field,  the  landlord  cannot  dis- 

efini'tioinf """'"'  '  *'r  ''•'  '''"''' ^''^  ^''  -«««  -'bin  the 
definition  of  a  person  to  whom  goods  are  delivered  in  the  way  of 

hi   trade,  but  the  privilege  is  the  privilege  of  the  market  (rf) 

d.)  Besides  the  common  law  exemptions,  by  6  &  7  Vict.  c.  40 

8.  18,  any  apparatus  or  materials  in  certain  textile  manufactures 

S~r ''"^"  ''-'  -'  ''  ^^-^^-^  -P^  ^or  re^tt: 

(e.)  By  85  &  36  Vict.  c.  50.  ss.  3.  5.  railway  rollin.  stock   if 

Bufhciently  marked  with  the  owner's  name,  is  protect      from 

tlelT  r;  """"'''  "^^'  *'^  ''''''-^y  ^^  «^d-g«.  except 
U)  the  extent  of  any  interest  which  the  tenant  of  the  works  m^y 
have  in  such  stock.  ^ 

definld^f  V  t'  '?*•  '•  '''  ''  '''  °"  ^S"^"^*'^^^'  holdings  as 
defined  by  the  Act.  hired  machinery,  and  stock  sent  solely  for 

ma    nofbeTr"'  '^''^ '^^-^"'^I^  P-tected.    Agisted  (.)  cattle 

and  th.  r  r'^*  "°  °*^''*  ^"^°^«"*  ^'«*^e««  «^»  be  found, 

and  then  only  to  the  extent  of  the  tenant's  interest 

(g.)  Another  case  in  which  protection  is  given  to  the  goods  of 

trangers  IS  by  the  Lodgers'  Goods  Protection  Act  (84/35  Vict. 

c.  79).    If  the  goods  of  a  lodger  are  taken  under  a  distress  levied 

on  his  immediate  landlord  by  the  superior  landlord,  he  may 

serve  on  the  distrainor  an  inventory  and  declaration  in  the  form 

prescribed  (/)  and  pay  him  any  rent  due  from  him  to  the  extent 
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('/)  Per  Brian,  C.J..  22  E.Iw.  IV.  .-,o 
I'l.  l.">. 

(*)  /'(■/•  Brian,  C.J.,  20  E.Iw.  IV.  3, 
Pl-  IB,  and  see  Vin.  Abr.  tit.  Distress 

(r)  (174.S)  Willes.  -.12. 

W  Xuffoitt  V.  A'f-riviri.  (18,38)  1  Jebb 
4^  Byrnes,  !)7.    IW  Al.lerson,  1!..    V«x. 


1>.  647  ;  Co.  Litt.  p.  47a.     But  see  Bac. 
Ab.  Distress  15. 

(<■)  t-ee  London  A-  Vorkthlre  Bank  v 
JMtoH,  (1885)  15  Q.  B.  D.  4.57. 

(/)  As  to  s'lfficiency  of  this,  gee 
hj-^,artt<  Il,ari»,(lsnr,)  lOQ.B.D.  130; 
niviilffKV.  UiUhu/.  (ISS3->  II  O,  B  d' 
i-^l  ;  12  g.  B.  D.  4.     As  to  who  is  a 
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of  the  distrainor's  claim.  If  the  distress  is  after  this  proceec 
with,  an  action  for  illegal  distress  lies  (a),  not  only  against  t 
landl  rd  but  also  against  tho  bailiff  (6).  it  is  to  be  obser\ 
that  this  Act  gives  no  protection  except  in  case  of  a  distress  : 
rent  on  a  demise. 

(h.)  Under  this  head  also,  of  protection  to  the  rights  of  thi 
parties,  may  be  considered  the  privilege  of  things  in  the  custo 
of  the  law((').  Goods  are  in  ti.<)  custody  of  the  law  when 
officer  of  the  law  is  in  lawful  possession  of  them  under  a  le( 
process,  or  when  they  have  been  lawfully  distrained  upon  a 
not  abandoned ;  and,  as  will  be  seen  hereafter,  in  case  of  distri 
the  goods,  after  impounding,  are  in  the  custody  of  the  law,  ev 
though  it  may  turn  out  that  the  distress  was  altogether  illegal  ( 
It  has,  however,  been  held  by  the  Court  of  Appeal  in  Irela 
that  a  landlord's  claim  for  twelve  months'  rent,  actually  in  arrei 
takes  priority,  after  notice,  to  a  seizure  in  execution  by  a  spec 
bailiff  (e).  Where  growing  crops  are  sold  in  an  execution  th 
are,  in  the  hands  of  the  vendee,  privileged  from  distress  un 
they  can  be  harvested  (./).  However,  by  14  &  15  Vict.  c.  25,  s. 
in  such  a  case  the  landlord  may  seize  for  subsequently  accrui 
rent,  provided  he  can  find  no  other  sufficient  distress  (d). 

There  are  several  cases  in  which  goods  are  protected  fn 
distress  even  though  they  are  the  property  of  the  distrainee. 

(a.)  Things  in  actual  use  are  i<  vileged  from  distress  on  t 
grounds  of  the  general  danger  to  the  peace  which  would  ens 
from  attempts  to  seize  them.  Therefore  a  tool  or  machine  whi 
a  man  is  working  with,  or  a  horse  which  he  is  leading,  riding, 
driving,  cannot  be  distrained  (h).  If,  however,  they  were  not 
actual  use,  the  privilege  at  common  law  was  conditional  up 
there  being  other  goods  of  sufficient  value  upon  the  premises  < 


lodger,  see  PhiUipt  v.  /fentoH,  (1877)  3 
C.  P.  D.  26  ;  -Vf«x  v.  Strpliemon,  (1882) 
9  y.  B.  D.  245  ;  IhaHwi  v.  li.me,  (1884) 
13  Q.  B.  D.  179;  Mm-tmi  v.  Palmer, 
(1881)  51  L.  J.  g.  B.  7. 

(a)  GodhiiitDii  V.  Fulhnm  ^'  Ha  nip- 
ttpad  Property  Co.,  (I'.tO,'))  1  K.  B.  431. 

(i)  Lowe  V.  Borlhig  ,<•  Son,  (1905) 
2  K.  B.  5U1. 

(r)  Co.  Litt.  p.  47a. 

(jl)  See  below,  p.  317. 


(c)  Wren  v.  Stoltet,  (1902)  1  Ir. 
107. 

(/)  Wharton  v.  Xaylor,  (1848) 
Q.  B.  673. 

(jl)  As  to  the  laniUoriVs  right  in  c 
of  an  e.xecution,  see  Ch.  XXII. 

(//)  Co.  Litt.  p.  47a  :  Storeji  v.  Hoi 
son,  (1795)  (J  T.  R.  138:  Simpmn 
Ilurtopi),  (1743)  Willes,  512. 

(»■)  Xargatt  v.  .A/a*,  (1859)  28  L 
Q.  B.  143. 
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PRIVILEGE   FROM   DISTRESS. 

But  now  by  virtue  of  the  Law  of  Distress  Amendment  Act,  1888 
(Buhject  to  one  proviso),  the  privilege  is  absolute  to  the  value  of 
5/.  What  ,s  actual  use  is  a  question  of  fact,  subject  to  the 
imitation  on  the  one  hand  and  the  other  that  it  is  no!  necessary 
to  prove  a  manual  use.  nor  sufficient  to  prove  a  mere  custody 
ad  control.  In  FieUl  v.  A,a„.sia),  an  allegation  that  a  horsi 
and  harness  were  in  the  actual  possession  of  the  plaintiff,  and 
under  his  personal  care  and  being  used  by  him,  was  held 
sufticiently  0  allege  privilege.     In  Bnnck  v.  Kenninnton  (/,)  nearly 

tT  u'^'^r  "'"'  "-""'  '«  **  ^««  --  ^-'d  --fl-ien  . 
n  the  old  case  of  IVell,  v.  Bell  (r)  a  horse  was  seized  while 
harnessed  to  a  loaded  cart,  and  the  Court  decided  that  it  was  a 
good  chstress.  This  case  is  doubted  in  Si.npson  v.  //«,.,,,.  (,0, 
but  ,t  IS  submitted  that  it  is  consistent  with  the  other  authorities 

aLl  th^f  "'^"^'P^-.''^'^*  ""3^  °"e  -as  in  charge  of  the  horse.' 
and  theiefore  though  m  use  in  one  sense,  it  may  not  have  been 
m  use  within  the  meaning  of  the  rule. 

(b.)  Certain  things  are  privileged  on  account  of  their  nature;  Ani.„„„ 
ot  these,  animals /.,ve  natune,  things  annexed  to  the  freehol.l    >''- '"'""•'^• 
things  that  cannot  be  restored  in  the  same  state,  are  privileged' 
absolutely.    Animals/.,-,  natune  are  privileged  because  they  are 
not  strictly  speaking  the  subject  of  property  (e) 

(e.)  Things  belonging  to  the  freehold  are  not  distrainable ;  chatteUreai 
under  this  head  come,  in  the  first  place,  those  movable  chattels 
winch  necessarily  go  with  the  land,  such  as  keys,  heirlooms,  and 
title  deeds  (/).  n  the  second  place  come  fixtures,  whether  or  not  Fixtures 
hey  ai-e  removable  between  heir  and  executor  or  landlord  and 
enant  (g)  That  may  be  a  fixture  which  is  not  actually  attached 
to  the  soil,  but  simply  left  steadfast  by  its  own  weight,  as.  for 
example  a  dry  stone  wall  or  statuary  which  is  part  of  an  archi- 
tectural  design,  or  "  dog-grates  "  resting  by  their  own  weight  (h). 

(")  (1840)  12  A.  i:  E.  649. 

(*)  (1841)  1  g.  It.  67!,. 

C'O  (I6«!»)  1  Si<l.  440. 

('/)  (1743)  Willes,  .-,12.  See  also  page 
'■'f  rept.  517. 

('•)  Co.  Litt.  47a.  It  is  stated  in  this 
I'assage  that  dogs  cannot  bo  distraine.1, 
I'-.it  this  appears  not  to  be  law  at  the 
present  day.  See  Ji,nw/,  v.  Ke>;u,igto„, 
'".'•■'■« ;  Bae.  Ab.  Distress  B.    Deer,  not 


restrained  in  a  private  enclosure  for  sale 
or  profit,  are  apparently  fene  ,Mtur<e 
irin-elkeld  v.  Smith,  (liH»I)  2  K.  B.  .-.31). 
(/)  See  lie,-  Cur.,  Helhiwall  v.  AJ/.«/. 
ttvW,  (18.-.1)  »;  Ex.  p.  311. 

G?)  Darby  v.  Harris,  (1841)  1  Q    B. 

8i)i5, 

(A)  Monti  V.  linrnet,  (1901)  1  K    B 
205,  C.  A. 
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DIHTRKSa. 

But  in  such  a  caHe  the  presumption  that  a  thing  is  a  mere  chi 
must  be  re!)utte(l,  and  the  intention  to  make  it  part  of  the  freel 
be  manifest.  When  a  thing  is  actually  fastened  to  the  soi 
severance  cannot  take  place  without  injury  either  to  itself  or 
freehold  it  is  necessarily  a  fixture.  If  it  is  only  lightly  attacl 
then  it  is  still  a  fixture,  unless  the  fastening  is  for  a  mere  tempoi 
purpose,  and  for  the  more  complete  enjoyment  and  use  of  it 
chattel.  On  this  rule  the  distinctions  taken  are  rather  fine.  T 
a  carpet  nailed  to  a  floor  is  not  a  fixture ;  tapestry  n.viled  I 
wall  is  not  a  fixture  (a).  There  seems,  however,  to  be  little  dc 
that  all  things  attached  to  the  soil  for  trade  purposes  are  fixtu 
and  not  dietrainable  (h).  A  fixture  does  not  lose  its  quality 
being  severed  for  some  temporary  purpose  (f).  Where  you  h 
a  machine  or  other  thing  \^hich  is  a  fixture,  all  the  essen 
accessories  must  be  treated  as  part  of  it,  and  likewise  fixtu 
as,  for  example,  the  driving  belts  of  an  engine  {d). 

Things  growing  on  the  soil  are  privileged  on  the  same  princ 
as  fixtures  (»■),  but  a  statutory  exception  has  been  introduce( 
favour  of  landlords  only.  By  11  Geo.  II.  c.  19,  s.  8,  they  r 
take  and  seize  all  sorts  of  corn  and  grass,  hops,  roots,  fru 
pulse,  or  other  product  which  shall  be  growing  on  any  part  of 
demised  premises  for  rent.  By  the  word  product  must  be  unc 
stood  that  which  is  ejusdrm  generis  with  the  crops  specifici 
enumerated,  something  which  ripens  and  may  be  gathered 
This  enactment  does  not  make  the  crops  distrainable  in 
events ;  it  simply  puts  them  on  the  same  footing  as  ordin 
chattels.  At  one  time  they  were  absolutely  privileged  if  sei 
by  the  sheriff,  and  so  in  the  custody  of  the  law  ((/). 

But  it  is  now  provided  by  14  &  15  Vict,  c,  25,  s.  2,  "  that 
case  all  or  any  part  of  the  growing  crops  of  the  tenant  of  i 

I'lilliiifi:  ( 1 7!t2)  4  T.  It.  MT. 

ill)  .SliPtfifId  ant)  South  iorkn.  Jti. 
iiiff  Stivietij  V.  IfiirriDDii.  (1884) 
Q.  15.  D.  3.-)8  ;  £j-  juiiie  LUiijtU'  Ut 
int/  Co..  (18(i«J)  L.  H.  4  Ch.  630. 

(»•)  Si  iiijinoH  V.  i/rt  liojtjt,  ( 1 7  4.S  ■  i 
512. 

(/)  Clui-k  V.  (iaxkurth,  (1818 
Taunt.  431. 

(//)  I'eiunck  V.  Piinh.  (1820)  2  B. . 
3ti2  ;  but  see  .")0  (ieo.  III.  c.  50. 


(rt)  Ah  betwwn  tenant  for  life  and 
reversioner,  Xe(jf/»  v.  'J'liylui:  (1U02)A.C. 
167  ;  De  FaVoe,  In  >-e,  (1901)  1  Ch.  !>23, 
C.  A. 

(ft)  lit-ynohh  v.  Aihbji  .<•  tiiii,  (1904) 
A.  C.  46ti  :  D'  Eijncoitrt  v.  (Jreifory, 
(186(i)  L.  R.  3  Kq.  382  ;  Ilollaiul  v. 
IMfinotu  (1872)  L.  R,  7  C.  1".  328.  In 
this  case  the  whole  of  tlie  authorities 
are  reviewed. 

((•)  I'er    IajuX  'Kenyon,    Gorton    v 
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...  landa  flhall  be  aeiaed  by  any  .  .  .  officer  by  virtue  of  any 
writ  .  .  .  of  execution,  such  crops,  so  lort  as  the  same  shall 
remain  on  the  farms  or  lands,  shall  in  defaalt  of  sufficient  distress 
of  the  goods  and  chattels  of  the  tenant,  be  liable  to  the  rent 
which  may  accrue  and  become  due  to  the  landlord  after  any  such 
seizure  and  sale,  and  to  the  remedies  by  distress  for  the  recovery 
of  such  rent  "  (a). 

(d.)  Things  which  cannot  be  restored  in  the  same  condition  are 
not  distrainable,  because  with  regard  to  them  the  right  of  the 
owner  to  get  his  goods  back  by  replevin  would  be  nugatory  (i). 
Two  dangers  are  taken  into  consideration  ;  the  uau-er  of  things 
deteriorating  or  being  injured,  and  the  danger  of  their  being  lost. 
Under  the  former  head  articles  of  a  perishable  nature  were 
exempted,  as,  for  example,  butcher's  meat  {c).  So  at  common  law 
loose  sheaves  and  cocks  of  corn  could  not  be  seized,  because  they 
must  necessarily  be  damaged  in  removal.  Under  the  latter  was 
exempted  everything  lying  loose  in  bulk.  Corn  in  a  cart  could  be 
taken,  but  not  corn  in  a  stack.  So  money  was  distrainable  if  in 
a  bag  or  chest,  otherwise  not  (rf).  But  by  2  Will.  &  Mar.  c.  5, 
8.  3,  all  corn,  hay,  and  straw  are  liable  to  distress. 

(e.)  By  statute  {,•)  the  wearing  apparel  and  bedding  (/)  of  the 
distrainee  and  his  family,  and  the  tools  and  implements  of  his 
trade  to  the  value  of  five  pounds,  are  exempt  from  distress  (g) 
It  is  to  be  observed  that  no  absolute  protection  is  given  by  this 
enactment  to  any  particular  chattel,  and  therefore  it  would  seem 
that  except  where  the  total  value  of  the  apparel,  bedding  and 
tools  does  not  exceed  five  pounds,  a  breach  of  the  statute  would 
not  constitute  a  trespass  but  only  an  irregularity,  in  respect  of 
which  the  aggrieved  party  might  sue  for  the  actual  damage 
sustained.  The  enactment  does  not  apply  where  the  interest  of 
the  tenant  has  expired  and  possession  has  been  demanded  not 
less  than  seven  days  before  the  distress, 
(f.)  Certain  things  are  privileged  conditionally  on  there  being 

(«)  As  to  rule  reganling  live  stock, 
see  Wren  v.  Stohen,  (1902)  1  Ir.  K.  16'. 

(t)  Morleij  V.  Phtcouibe,  (1848')  2  Ex 
101. 

(d)  in;*,.-,  V.  Dttehrf,  (1575)  2  Mod. 
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fil  ;  Vin.  Ab.  Distress,  H.  8-17;  Bac. 
Ab.  Distress  B. 

(f)  ■>!  k  -.2  Vict.  c.  21,8.  4. 

(./■)  Be  Idinjr  includes  liedstead  {Davit 
V.  If/irriM,  (l!»iiO)  1  Q.  B.  721)). 

(«7)  Marten  y.  Frater,  (1U02)  8.")  L.  T 
611. 
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DIHTHESS. 

found  other  Bufficient  (UstreHs  on  the  premises  (a).  These 
beahts  that  gain  the  land,  that  is  to  say,  draught  cattle,  b^ 
Bgricultural  utenHila  and  niachinery  intended  for  UHe  on  the  I 
and  the  implements  which  a  man  has  in  his  possession  for 
purjwse  of  using  them  in  his  trade  or  profession  (h).  All  of  t 
things  must  be  ready  and  intended  for  actual  use.  Thus,  w 
a  farm  tenant  hired  a  threshing  machine  and  it  remained  on 
premises  after  the  work  was  done,  it  was  lield  altogether 
privileged  (c).  So  horses  and  steers  not  yet  broken  in  hav( 
privilege  (r/). 

The  privilege,  subject  to  certain  statutory  limitations,  exisi 
favour  of  the  owner  of  the  goods,  as  well  as  of  the  occupie 
the  premises  (c). 

It  is  not  sutlicient  for  the  privilege  that  in  fact  there  shoul 
other  suflicieut  distress  on  the  premises.  It  must  he  found, 
is  to  say,  be  discoverable  by  reasonable  diligence  W),  but 
burden  of  proof  lies  on  the  distrainor  to  show  that  lie  did  n 
proper  search  and  was  unable  to  satisfy  his  claim  {//).  He 
not  necessarily  be  liable  because  he  has  under-estimated  the  vi 
of  what  lie  discovered  (/<).  Nor  in  calculating  what  is  a  suffic 
distress  is  he  bound  to  take  into  consideration  the  growing  cr 
even  though  he  has  distrained  upon  them,  insomuch  as  they 
not  immediately  available  (j). 

7.  If  a  person  who  would  otherwise  in  law  be  entitled  to  disti 
contracts  not  to  do  so,  or  only  to  distrain  under  certain  conditic 
and  nevertheless  does  distrain  contrary  to  his  agreement,  h( 
liable  not  merely  in  respect  of  his  breach  of  contract  but  for 
altogether  wrongful  act.     In  Giles  v.  Spencer  (A)  the  defendani 


(rt)  Co.  I.itt.  J).  47b. 

{//)  .Shiijtfon  V.  J/urto/ij),  (1743)  W'illcs, 
.512;  hortiiHV.  i'lilkiifi;  {\7'r2)  4  T.  K. 
667  :  I'fMfuit  V.  LiHjdii,  (lsa8)  y  Binjf. 
fi76  ;  Durit  V.  Antiiii,  (\H\:,)  1  I'.  15. 
746  ;  Jieen  v.  I'riett,  (18.">y)  4  H.  A:  X. 
2.16. 

((•)  Feiiton  V.  Loijuii,  (18.13)  9  Hinj:. 
07C.  The  head  note  in  this  case  is  that 
an  inii>lenient  of  trade  is  only  privileged 
from  distress  if  it  he  in  )i»r,  and  if  there 
be  no  other  distress  on  the  pieniists. 
The  term  "  in  use"  obviously  eannut  be 
taken  to  mean  "in  actual  use,"  because 


if  so  the  privilege  is  absolute.  The 
is  badly  reiiorted.and  the  judgment: 
contrailictory. 

((/)  AeiH  V.  Priett,  ( 1 8.')'J)  4  H.  &  N, 

(f)  Ihiil. 

(/;  Jeiiiirr  wYollaHil, (1818)  6 Prit 

(//)  Pri-  Cm:.  Xaigrft  v.  A;rt;<,(U 
1  K.  A;  E.  p.  447. 

(A)  Jenner  v.  Yolhinil,  mipi-a. 

CO  I'igiitt  \.Jii,ile>i.i,WM\)\  M.A; 
441.  In  such  a  case  he  may  be  ii 
for  an  excessive  disirtss. 

(*■)  (18.-.7-)3C.  H.  N.  S.  244.  In 
case  the  decision  did  not  go  further  t 


■m^immti: 


^^^'■'^^'^'^' 


)4H.&N.2.i« 


PRIVILEOB    FROM    DIHTKEHH.  oq- 

rooms  to  the  plaintiff  with  the  condition  that  he  Hhould  not 
J.Htran,  unt.1  after  paying  any  rent  ,h.e  to  his  »u,>erior  landlord 
He  d.stra.ned  .n  breach  of  this  condition,  and  the  pi  an  tiff 
recovered  for  an  .lIo«al  distress.  A  contract  not  to  distrain  may 
bo  made  with  a  stranger  as  «ell  as  «i".  a  tenant,  and  it  will  be  a 
trespass  a«a.nst  him  if  it  is  broken  i-  Moreover,  it  is  a  wrongful 
act  for  the  landlord  to  buy  the  distrained  goods  himself.  It  being 
essential  in  pursuance  of  a  sale  of  chattels  under  2  Will  &  Mar 
session  1,  c.  5.  for  the  purchaser  to  be  a  third  party  (/.)    '      *      ' 

Again,  If  by  misrepresentation  a  person  has  been  induced  to  ni  .       . 
place  h,s  goods  on  laud  under  the  belief  that  they  wiirthere  be  -^^'^^■ 
safe  from  any  claim  for  rent,  the  party  guilty  of  the  misrepresenta-  ^^''"" 
t.on  >8  estopped  from  distraining.     In  Mile.  v.  Furher  (r)  the 
plamtiff  had  deposited  goods  in  a  warehouse  the  property  of  the 
deendan    and.  as  the  defendant   led   him   to   believe,    in  the 
e  en  an ts  occupation.     In  fact  the   warehouseman   was  the 

th  Tatr  IT;.  I'  T  '^''  ""^  ""^^^  ^"'^h  circumstances 
the  la  ter  could  not  take  the  plaintiff's  goods  as  a  distress  for  the 
rent  of  the  warehouse. 

distat'   ir" ■"""''"'  '"^'  '^'*"''*«^  ''  •"«  '^^  ^rong  to  ni...^ 
disran.    Thus,  m  a  general  way  the  landlord  of  a  field  mav  T"""* 
distram  cattle  which  have  accidentally  strayed  there;  but  if  he's  "'^S;.. 

diTn  '  ,  '  T""  ''  '"  '■'^^^'^  «'  ^-'y'  he  cannot 

distram  them  unless  the  person  to  whom  they  belong  fails  to 

trrii    Z     1^  "°""-     ^'^^^-^-h-ger  ma/ distrain 

reruittt:pars. '""'' '"''  ^'^  "°^ ''-'-  *^-"«^  -^ 

shaiuc't!s  b'  Tff?*;  "  '''  "/'  ''  "  P^^^^'^"*  ''''''  "-  Person  A„t.oW^, 
shajl  act  as  bailiff  to  levy  any  distress  for  rent  unless  he  shall  be  ' " '  " 

authorised  to  act  as  a  bailiff  by  a  certificate  in  writing  under  the 

hand  of  a  county  court  judge."     Certificates  may  be  given 


bailiff. 


that  a  right  of  distress  might  l>e  iwat- 
pone<I  ;  leaving  it  open  to  argument  on 
the  language  of  the  old  anthorities 
whether  there  could  be  a  tenancy  in 
which  the  right  of  distress  was  alto- 
get  her  excluded. 

(a)  J/oni/ord    v.     n'ebtffr,    (183.5)    l 
C.  M.  i  R.  61Ni. 


Co.,  (I!»03)  2  K.  B.  168.  ^ 

(<)(I873)L.R.8Q.  n.77:soe.too, 
Fan-kfn  V.  Joyce,  (ir.89)  2  Vem.  12!». 

('/)  Khnp  V.  rrKMVw,  (1(59.-,)  2  Lutw 
fo.  l."3  :  see  Pool^  v.  Loiyuerill,  (1669) 
2  W.1J.  S,v,5nd.  p.  2S9. 


804 


DI8TRE88. 


Clown  ami 

foreign 

envoyg. 

Companiex  in 
liquidiitioii. 


Effect  of 
unlawful 
entry. 


generally  or  for  a  particular  occasion,  and  the  granting  of  tl: 
is  regulated  by  rules  made  under  the  Act.  "  If  any  person 
holding  a  certificate  under  this  section  shall  levy  a  disti 
contrary  to  the  provision  of  this  Act  the  person  so  levying  i 
any  person  who  authorised  him  so  to  levy  shall  be  guilty  c 
trespass  "  (o).  In  lloflarth  v.  Jennings  (i)  the  managing  dire( 
of  an  incorporated  company  who  in  person  distrained  for  rent  ( 
to  the  company,  was  held  to  have  acted  as  a  bailiff,  and,  as 
was  not  authorised  to  do  so  by  a  certificate  in  accordance  w 
the  section,  to  have  been  guilty  of  a  trespass. 

The  above  provision  of  s.  7  of  the  Law  of  Distress  (Amei 
ment)  Act,  1888,  has  been  held  to  apply  not  only  as  betw« 
landlords  and  tenants,  but  also  as  between  landlords  and  th 
parties  whose  goods  are  on  the  demised  premises  (c). 

9.  There  can  be  no  distress  against  the  Crown  {d),  nor  agaii 
foreign  ambassadors  and  their  servants  (e). 

10.  If  a  company  under  the  Companies  Act  is  in  liquidati 
it  cannot  be  distrained  upon  by  its  landlord  for  rent  without  1 
leave  of  the  Court  (/).  But  property  of  the  company  may 
taken  under  a  distress  elsewhere  than  on  its  own  premises  : 
the  rent  of  other  people.  Distress  is  only  interfered  with  wh( 
there  is  the  alternative  remedy  of  proving  in  the  liquidation  ( 

Where  the  original  entry  of  the  distrainor  is  unlawful  t 
whole  of  his  subsequent  proceedings  are  necessarily  unlaw) 
likewise,  and  he  is  liable  for  any  goods  which  he  may  seize 
the  same  extent  as  any  other  trespasser  (It).  However,  a  m< 
constructive  seizure  is  not  per  ««  a  cause  of  action.  Where 
any  account  such  seizure  is  void,  whether  owing  to  the  circui 
stances  under  which  the  entry  was  made  or  the  character  of  t 
goods,  the  occupier  is  entitled  to  treat  it  as  a  nullity  and  I 
dominion  over  his  property  is  nowise  impaired  (i).    It  would 


(«;  PerriHg  4'  (}).  v.  JCmH-ltm,  L.  T. 
Newspaper,  Nov.  4th,  190S,  p.  10. 

(b)  (18»2)  1  (}.  B.  !K)7. 

(<•)  Perritig  .<•  C\).  y.  Eiiier$on,  (1906) 
22  T.  L.  K.  U. 

(d)  Seerrtary  of  SfiiU  fur  War  T. 
llyw**-  .(■  Ot/ieri,  L.  T.  Newspaper, 
Not.  4th,  I'JOo,  p.  10. 

(f)  See  Ciiitty  on  Prerogative,  p.  376  ; 
7  Ann.  c.  12,  s.  3.    As  to  extent  of  privi- 


lege, see  .Yov0lU)  v.  Ihogmid,  (1823) 
B.  &  C.  5.-.4. 

(/)  25  i  26  Vict.  C.  89,88.  86,  87,  1( 

(g)  lU  LuHdy  Granite  Co.,  (18; 
L.  U.  6  Ch.  4ti2. 

(A)  Attack  V.  J/ramwell,  (1863) 
B.  i  8.  r)20.  As  to  what  araount.s  t( 
seizure,  see  (Vnmer  v.  Mii*t,  (185 
L.  H.  5  Q.  B.  367. 

(i)  Beck  V.  Denheigh,  (I860)  29  L. 


^S 
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different  if  there  were  an  impounding,  because  thereby  the 
owner  is  deprived  of  his  goods,  although  they  be  not  physically 
interfered  with.  He  cannot  deal  with  them,  however  unlawful 
tlie  distress,  without  being  liable  for  pound  breach  (a) 

subsequently  by  seizing  goods  whether  conditionally  or  absolutely  """  '^""••^  • 
privileged,  he  is  only  liable  to  the  extent  of  that  which  is  unlaw-- 
fully  seized,  and  the  doctrine  of  trespass  ab  initio  does  not  extend 
80  far  as  to  make  the  whole  proceedings  bad  (i).  If  a  distress  is 
made  where  no  rent  at  all  is  due  the  distrainor  is  liable  for 
double  damages  (c). 

An  acUon  for  an  irregular  distress  lies  when  any  unlawful  act  irregular 
or  breach  of  duty  is  committed  by  the  distrainor  subsequently  to  ''"'"^'• 
the  seizure.    Formerly  his  liability  in  respect  of  such  matters 
rested  on  the  doctrine  of  trespass  ab  initio,  by  which  a  sub 
sequent  abuse  of  a  right  of  entry  given  by  the  law  made  the 
ongmal  entry  unlawful  (rf).    However,  by  11  Geo.  H  c  19  s  19 
where  a  distress  is  made  for  any  rent  justly  due.  and  any  irre-' 
gularity  or  unlawful  act  shall  be  afterwards  done  by  the  party 
distrainmg  or  his  agent,  the  distress  shall  not  be  deemed  unlaw- 
ful  nor  the  distrainor  a  trespasser  ab  initio,  but  the  party  grieved 
may  recover  full  satisfaction  for  the  special  damage  sustained 
thereby,  and  no  more,  in  a  special  action  of  trespass  or  on  the 
case.    By  s.  20  of  the  Act  the  distrainor  may  tender  amends, 
and  if  the  amends  are  sufficient  he  is  entitled  to  a  verdict  such 
verdict  carrying  with  it  double  costs  against  the  distrainee  (e) 

In  the  first  place  the  distrainor  is  bound  to  return  the  goods  Tender  after 
seized  on  demand,  if  before  impounding  the  rent  actually  due  ""'"''• 
and  the  expenses  of  the  distress  are  tendered  to  hiin(/).    He  is  impounding 


('.  P.  273  ;  Sjiiee  v.  Mehh,  (1838)  2  Jur. 
!'43  ;  and  cp.  ^Suxih  v.  i:iirl  of  Fahmmth, 
(1S28)  8  B.  &  C.  m-K  It  is  otherwise  if 
the  seizure  is  merely  cxccsaiTe.  See 
Wow,  p.  314. 
(")  See  below,  p.  317. 
(h)  llaney  v,  Pocuch,  (1843)  U  M.  4: 
W.  740. 

(<•)  2  Will,  i  Mar.  c.  r,,  ..  5  ;  see 
Manterf  v.  Farri,,  (184,",)  1  C.  15.  71.5. 
As  to  Co«t»,  see  Avery  v.  Wood,  (1891) 
3Ch.  115,  C.A. 


(rf)  Six  Oirimnteri'  cote,  (1610)  8  Rep, 

(e)  11  Geo.  II.  c.  19,8.21. 

(/)  See  above,  p.  287  ;  Eran^  v.  Elliot 
(1836)  r.  A.  &  E.  142 ,  Long  y.  M:.rb,aton, 
(1858)  E.  B.  ft  E.  -.07.  The  expenses 
arc  now  regulated  by  the  rules  made 
under  51  i  62  Vict.  c.  21,  s.  8,  whereby 
two  scales  are  providcil,  one  where  the 
rent  demanded  and  due  is  over,  the 
other  where  it  is  under,  20/. 
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also  by  the  common  law  bound  with  reasonable  speed  to  rem 
the  goods  taken  from  the  premises  to  a  pound  (a).  If  he  rema 
longer  than  is  necessary,  it  is  a  trespass.  The  goods  must 
kepi,  together  and  not  taken  to  different  pounds  (h).  The  poi 
must  be  a  fit  and  proper  one  for  the  safe  reception  and  custod; 
the  things  distrained,  or  otherwise  an  action  lies  for  any  dami 
which  they  may  sustain  (r).  TSTien  live  stock  are  impound 
the  distrainor  is  by  statute  bound  to  provide  them  with  food  « 
water,  and  has  a  power  of  sale  to  recover  the  expense  of 
doing  (d). 

In  distresses  for  rent  the  common  law  method  of  impound] 
is  practically  superseded  by  11  Geo.  II.  c.  19,  s.  10,  whi 
empowers  distrainors  to  impound  or  otherwise  secure  1 
distress  on  such  part  of  the, premises  as  shall  be  most  fit  a 
convenient. 

Growing  crops  distrained  under  this  statute  (s.  8)  must 
harvested  when  ripe  and  stored  on  the  premises  if  there  is  a 
proper  place  for  so  doing,  and  H  not  as  near  as  may  be,  a 
notice  of  the  place  must  be  giveL  (s.  9),  and  straw,  hay  and  cc 
distrained  under  2  Will,  and  Mar.  c.  5,  s.  3,  must  be  impound 
on  the  very  spot  where  it  is  found. 

It  is  difficult  to  define  what  is  an  impounding  on  the  premif 


(a)  Gnffiii  V.  Siott.  (1 727)  Ix)rd  Kaym. 
1424  ;  Peppercorn  v.  Ilofman,  (1842)  9 
M.  &  W.  618. 

(ft)  1  A:  2  Phil.  &  Mar.  c.  12,  which 
Act  provides  also  against  driving  to  dis- 
tant pounds,  and  impoees  penal  damages 
and  a  fine. 

(r)  VaxiHYr  v.  Edward;  (1701)  12  Motl. 
058  ;  Jilffiiell  v.  Clerk,  (1860)  5  H.  &  N. 
48.5  ;  Wildtr  v.  Sjieer,  (1838)  8  A.  &  E. 
547. 

(i)  12  &  13  Vict  c.  02,  s.  r, :  17  &  18 
Vict  c.  (iO,  s.  1  ;  gee  Liiijtim  v.  Iliirnj, 
(1 846)  8  Q.  B.  81 1.  Before  these  statutes 
there  was  an  im|)ortant  distinction  be- 
tween pounds  overt  and  covert.  A 
pound  covert  was  a  private  pound  to 
which  the  owner  of  the  distress  had  no 
lawful  access,  and  therefore  the  party 
irajwunding  was  bound  to  feed  and  water 
the  cattle  which  he  placed  in  such  pound. 
A  |X)und  overt  might  be  either  public  or 
private,  but  in  case  of  such  pound  the 


person  imiKiundliig  was  not  bound 
sup])ly  f(  o<l  and  water,  since  the  ow; 
might  do  so  himself.  The  only  differei 
between  a  public  pound  and  a  priv 
pound  overt  was  that  in  case  of  i 
former,  the  distrainor  was  not  bound 
give  notice  (see  Gill«>rt  on  Distress,  ■ 
ed.  !>.  01),  because  it  was  the  natu 
place  at  which  the  owner  would  go 
look  for  his  beasts.  "Be  the  pou 
common  or  not,  it  is  the  |>ound  of  h 
that  uses  it  for  that  time,  and  the  li 
does  not  reijuire  men  to  put  the  distr 
in  the  common  |iound  but  only  that 
be  put  in  a  iiound  overt,  or  be  fed  at  t 
peril  of  tlic  distrainor  and  taken  care 
by  him  :  and  common  pounds  are  eitl 
by  custom,  tenure  or  agreement  amo 
the  inhabitants  of  a  vill  or  manor  a; 
not  by  common  law."  Per  Holt,  C. 
Vatpor  T.  Edwardu,  (1701)  12  Mc 
p.  064.  See,  too.  Co.  Litt.  p.  47b  ;  Coi 
Dig.  Distress  D.  1. 


IRRKOl'LAR    DISTRESS, 


withi.1  the  meaning  of  11  Geo.  II.  c.  19  s  10     Tf  ^    u 
however  that  it  is  enough  if  either  a  te'r  or  at  theZ     TT' 
seizure  the  distrainor  cives  th«  rl.'pf  ""^  °^  *h« 

impounded  ^^H^in  ,ooSZ  Z\t^Z^  T^T  f'l  ""  "• 
™,«i.i.e  ">«.  anyone  .h„„M  be  left  ."T^  J.  „'„'  "^  rt°  '""'^ 
't  .  man  quite  posMMfon  «Ito  „!.„,„  , AT,  ^""^  although 
that  ie  an  abandonment  (a)  yeTatZTh  T  '"'I'™°'i"«. 

oHhe  U„  eupe^de.  .hrpCui;"^""^-'  ««  -^7 

iirrZaSii:^;^;^^^^^^^^^^^     r-. '» 

ft.  occupier,  and  it  „„ld  eeem  drb^rllrrr"  °' 
crcumstancee  can  the  latter  be  altogetherTx^L  f  T 
premises  (e).      There    i«   ^.^  „i,i-    .r        «™uded  from  the 

impound  on  the  ptmieeew  "^        °"  '"^  '^'~°«  '» 

The  detention  after  impounding  is  nnf  «♦  v    ,* 
action  though  the  distress  be  unlawful  fn\u  !  *  '^"'^  °*  Tender  afte, 

custody  of  the  law(.)       t  it ITi         '         ^'  ^^^«  "«  ^^  ^^e  "*'"""""*• 
impounding  is  iZ       I    as'  ''"'''**'  ^""^  '^^"^^^^  «  the 

'"*'b<*M    J  list    as    imDriSOnmonf    K«    au 

magistrate  may  be  considered  as  one  oHhe?^  •"'  °'  » 
malicious  prosecution.  Consequenla UtdT'°'°T""  ' 
nothing  more  than  detain  is  nottewera^rt d""*'  ""^  "'" 
stances  to  the  party  distrained  on  m  T  1„  T  °Y  ''"•""°- 
rendered  unlawful  by  a  -nUn'^i  f^iZr^SZT^T' 
whether  the  impotmding  be  at  eLmont:  „r  Lit  g:„''-. 
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(«)  /'<'/•  Holt.  C.J.,  D,Hi  V.  .V«„„^ 
(iro4)6M(xl.  J,.  216.  ^    ' 

(*)  Jone*  V.  /y/V/vwi-^/H^^ipoo-)  1  Q  B 
100:  Swam  v.  £"rlo/FalmoW,,imS) 
8  B  &  C.  4.5.i ;  7-A„«,a,  v.  I/,.rn»,  (1840) 
L*?"^''-     However,  in  Tf-J^Wn 
v^^W*  (1774)11  Ea«t.  405,  n.,  it  was 
sa.a  that  except  by  the  a.ssent  of  the 
tenant  the  goods  ought  to  be  removed  to 
wme  definite  part  of  the  premi8e8  in 
order  to  constitute  nn  impounding     See 
t.^,  TeHH,n,(  V.  FiM,  (mT)  8  K.  &  b' 
•«•-.      Slaule.    J.,    who    dissented    in 
J/«>max  V.   Ifarn...  (1840)  said  that  a 

not.cecouldnot  make  an  impounding. 
It  would  seem,  howcv,.,-,  that  the  notice 
>>  Mu,K)rtant  both  as  evidencing  the  in- 
enti..n  to  imK^und,  and  giving  the  dis- 

tnunee  the  ku„wledge  which  he  would 
otherwise  acquire  from  the  evidence  of 
C.T. 


£S'cLrtfiihrnt--- 

thereby  m  the  custody  of  the  law.    But 
'l^^Joubttul  whether  these  worl 

merely  seized! '^'"""^°'""^^°r 

M.^2."'";t  "  '^'*'"^'  ('«^«) '« 

(rf)  Ar  Pollock,  C.B.,  &«,y/,  ^    jw, 
>^j.(1860)2»i..j.E,       ,,J-^"'- 
(«)  Co  Litt.  47b. 

^^(/)i?«^A.«v./.^„,(,„Sj2Cowp. 
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c.  19,  8.  10  (o).  It  has  been  held,  however,  in  a  case  of  c 
damage  Jeasant  that  if  a  sufficient  tender  is  made  while  th( 
are  in  a  private  pound  the  tender  is  in  time  (6),  It  r 
thought  questionable  how  far  this  case  is  consistent  wi 
other  authorities.  If  impounding  on  the  premises  mi 
tender  too  late  it  would  seem  that  impounding  oflf  the  pren 
an  a  fortiori  case.  The  ground  given  for  the  decision  i 
goods  in  a  private  pound  are  not  in  the  custody  of  the  law, 
is  much  the  same  thing  as  saying  that  a  private  pound 
pound  at  all  (c). 

If,  however,  the  distrainor  after  impounding  thinks  pre 
accept  a  tender,  a  refusal  to  give  up  the  goods  or  any  subs* 
dealing  with  them  is  a  conversion  or  a  trespass  (t/). 

The  distrainor  has  only  a  right  to  keep  the  thing  as  it  ie 

taken.    If  he  otherwise  deals  with  it,  it  is  an  abuse  of  the  di 

and  a  trespass  (e).     Formerly  this  rule  was  carried  to  very 

length,  and  it  was  said  to  be  a  trespass  to  milk  a  disti 

cow  (/),  and  in  one  case  it  appears  to  have  been  held  that 

trainor  became  a  trespasser  by  cording  a  trunk  for  its 

security  (^).     The  better  opinion,  however,  appears  to  be  t 

is  lawful  to  do  anything  for  the  better  preservation  of  the  c 

which  cannot  possibly  injure  the  owner.   InZ>MK<-o/n6v.  Ree 

the  plaintiff  alleged  a  trespass  by  tanning  certain  raw  bidet 

the  defendants  pleaded  that  they  tanned  them  because  othe 

they  would  have  rotted,  and  it  was  held  an  ill  plea  "  be 

thereby  the  property  is  qtiasi  altered  and  the  marks  to  know 

again  are  taken  from  the  owner  so  as  he  cannot  have  it  again 


(a)  Thomas  v.  Harriet,  (1840)  1  M.  & 
G.    fig.")  ;    LiiiA   V.    nomai,   (1840)    12 

A.  &E.  117.  In  the  former  case,  Manle, 
J.,  dissented,  holding  that  while  the 
goods  were  on  the  premises  a  tender 
was  in  time,  and  that  the  cases  on  com- 
mon law  impounding  did  not  apply. 
Erie,  J.,  expressed  his  approval  of  this 
Tiew  in  Tennant  v.  Field,  (1857)  8  E.  & 

B.  p.344.  As  will  be  seen,  a  tender  after 
im|>ounding  may  make  a  subeequent  sale 
unlawful.     See  below,  p.  .Sll. 

(A)  Green  v.  Duckett,  (1879)  11  Q.  B 
D.  275. 
(«)  See  above,  p.  306,  note  (<0,  and 


the  authorities  there  referred  ti 
action  lies  for  pound  breach  f 
private  jwund.    Fitz.  N.  B.  p.  iw 

(d)  We^  V.  Mbb».  (1847)  4  C.  1 

(e)  Under  some  circumstances 
amount  to  an  abandonment  of  tl 
tress.     See  below,   p.   317  ;    Sm. 
Wright,  (1861)  fi  H.  &  N.  821. 

(/)  Vin.  Ab.  Distress,  p.  8. 

(if)  Per  Twysden,  J.,  Wehh  v. 
(16fi9)  1  Vent.  p.  37, 

(A)  (ir.99)  Cro.  Eliz.  783.  Se( 
Bagshawe  v.  Ornmrd,  (1605)  Cro 
147. 


inilEOULAR    DISTltESS 

benefit.    But  here  this  tannin.  .     t  V       ''  ^'"'  *^«  °^n«r'« 
considerations  of  this  1T        ^ e^^^^^^^^^^^  «-«-' 

c.  19.  8.  19.  has  made  some  real  dam.;  '  ""'"  ^^  ^«°-  «• 

action  for  any  wronrfuTlf      ,       ^   """"''^''y  *°  *  '^ause  of 
however,  a  rule  oTlaT  t^^^^^^^^  "'^"'«-    '^  "  ««" 

of  recentl,.slaughtered  anirrare  p^^^^^^^ 
upon  the  ground  that  thev  ar«         ^'^    ^^^  'ro°»  distress- 
restored  in  the  same  phhranT'^^^^^  "''"^  ''^""^the 
were  when  taken  (a)      ''            "'"'^'''°'^  ''  ^^at  in  which  they 

B;t;;;:ritrrrs^T^h'"-'-*---o'-e. 

shall  be  distrained  for  any  ^entrl^/r  !"^  ^^'^'^^  o^  chattels 

leaseorcontractwhatsoeveraS:^^^ 

so  distrained  shall  not  within  fiv«!,  ""  °^°'''  °'  *^«  g^^ds 

taken  and  notice  thereof^Mh;/'^'  T*  *"^^  «"«=h  distress 

chief  mansion-house  or  other  ^ol?  °'  '""'  '^^'■°«'  ^^^^  «*  the 

charged  with  the  rent  illXtn^^^ 
cient  security,  to  be  givenTo  thi  'h  t''' ''''  '"^^'^"^  «»«- 
then  in  such  case  after  such  2r  "*/°''°'-'^^S  *°  the  law, 
the  expiration  o.  the  sILTv  d  yThe"'  °°'?  ^'^^«-^'  -'^ 
and  may  .  .  .  cause  the  goods  and  chlL?^''  .'"''"'"^^  «^*" 
appraised  by  two  appraisefst  an  ^'  ««  detrained  to  be 

to  the  best  Of  theirrdeZ;^,  f  r  2^"^ ^^  ^^"^^^^°« 
shall  and  may  lawfully  sell  the  eLT  Tl  '""^  ^^P'^^^^rnent 
;or  the  best  price  that'can  hejZ]X  '''''  "  ''^^^^'^^ 
faction  for  the  rent  for  whichThl  7  '^""^  *°^"^«  ««*«- 
he  distrained  and  the  chat  L"-  T.'?"'  "'^"^'«  «h«" 
a-'J  Bale"(.).  As  already  ftati,'?  '"  T '  '^PP'^-^-ent 
-t  himself  purchase  the  g^^,')   °'^'''''  *^«  ''"*'«-or  may 

By  4  Geo.  II.  c  28  a   »!  f>.' 
^»-..»  to  rent  ,eck  Ld  rinuC™*  "  """""^  •»  «"-  »' 
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Distrainor 

rec<l  not  stll. 

Exceptions. 


DISTRESS. 

It  exists  where  goods  are  impounded  on  the  premises 
11  Geo.  II.  c.  19,  B.  10.  However,  by  51  &  52  Vict.  c.  21 
no  appraisement  is  now  required,  except  where  the  tent 
owner  of  the  goods  by  writing  requires  it  to  be  made,  and  fi 
purposes  of  sale,  the  goods  and  chattels  distrained  shall,  f 
request  in  writing  of  the  tenant  or  owner  "  be  removed  to  a  ] 
auction-room  or  some  other  fit  and  proper  place  specified  ir 
request  and  there  be  sold."  The  expenses  of  such  appraisi 
and  the  expense  and  risk  of  such  removal  are  to  be  borne  l 
party  making  the  request.  By  the  same  Act  (a)  the  tin 
holding  the  goods  before  sale  is  extended  to  a  period  not  ei 
ing  fifteen  days,  if  the  tenant  or  owner  of  the  goods  so  rec 
in  writing  and  gives  security  for  any  additional  expense 
may  be  caused.  They  may  be  sold  at  any  time  previous 
the  written  request  or  with'  the  written  consent  of  the  t 
or  owner. 

The  distrainor  is  not  bound  to  exercise  the  power  of  sale 
him  by  these  provisions,  the  words  "  shall  and  may  "  beiiif 
missive  only  {b).  However,  corn,  hay,  straw,  growing  crop 
cattle  found  depasturing  on  commons  must,  in  all  cases,  be 
since  the  method  of  dealing  with  them  is  directed  by  the 
statutes  making  them  distrainable  (c). 

If  the  option  to  sell  is  exercised  all  the  conditions  prec 
laid  down  by  the  statute  must  be  strictly  fulfilled,  otherwis 
distress  will  become  irregular.  There  must  be,  in  the  first  ] 
a  proper  notice  of  the  distress,  with  the  cause  of  the  taking 
must  inform  the  tenant  what  goods  are  taken  and  what  i 
rent  in  arrear  (d).    A  general  notice  of  seizure  of  all  the  | 


(«)   8.  <). 

(*)  Lear  v.  Edmondt,  (1817)  1  B.  & 
AUl.  i::  ;  llnild  v.  liavenor,  (1821)  2 
B.  i  li.  .'■.2  :  Philputt  v.  Lehain,  (1877) 
Ao  L.  T.  N.  S.  856. 

(c)  2  Will.  &  Mar.  c.  .">,  s.  3  ;  11  Geo.  II. 
c.  19,  9.  8  ;  iiei-  Parke,  B.,  Piggutt  v. 
Jiirflei.  (183f.)  1  M.  i  W.  p.  448. 

(rf)  Per  Cnr.Kerb<jy.Hardinq,(\%l\) 
fi  E.x.  p.  241.  The  statute  allows  a  sale 
where  goods  are  taken  for  "  rent  due." 
The  rent  due,  therefore,  must  be  the 
cause  of  the  taking  and  must  be  truly 
st.ited.     Taiicred  v.  Ltyland,  (18J1)  16 


Q.  B.  669),  which  shows  that  a  c 
nee<l  not  be  excessive  merely  t 
too  much  is  claimed,  is  not  incon 
with  this  view,  for  there  the  gi^ 
a  wrong  notice  under  the  statu 
not  allege<I.  The  absence  or  inc 
ncss  of  notice  will  not  make  the  i; 
void  or  excessive,  but  it  will  nia 
sale  irregular  (/we  Cnr.  'JWut  v.  . 
(1853)  9  Kx.  p.  20).  The  date 
the  rent  fell  due  need  not,  it  tux 
given  (.V(iw  v.  QaUimiirf.  (1779)  1 
279). 


i>i^:i 


-^■f. 


POWES  OF  8ALB. 


on  the  premises  is  suflScient  (a)     Rnf  «i, 

Th»  notice  ,„  „rdm.ry  cm.  m„t  ,«  "let.  .1  ,h!'    ,,■  . 
and  therefore  it  m.i«t  h.  ;„       ■.■       ,  '  premues," 

%.  the  «.,e  U  ,aw,„,.  „nlee,  meanttalTh  ''gool  hl°  T 
replevied  or  a  tender  of  th^  ..^,,f      j  ^  °*^®  '^^fi" 

to  tender,  b„t  eo  lon<r  aeT-  JJ^^  *"  '""''  "  ''  '°°  ''"i 

M^o. .  no.  a.  Jei:n:f:h!Xr;s;r  ~ 

By  the  express  terms  of  11  Geo.  II  c  iQ  ««  «  „ 
crops  are  not  to  be  sold  until  thev  are  r.n«  I  ^a'     J       ^''°'^'"^  ^'""^  »'  «Je 
to  that  time  a  tender  may  be  made         "^         "'*''''''  *"'*  "^       ""^• 

Where  appraisement  is  necessary  it  must  h«  moj    u    •  . 
dent  persons,  and  therefore  neither  theT.  by  mdepen-  Appraise- 

in  th^  J-  *  „  "ewoer  ine  distrainor  nor  his  Aoant  ""ent- 

m  the  distress  are  SI  tor  the  iMrDosa  ll,\     t.  ■        .  * 

that  the  appraisers  employed  7o^^'     ,         "^  ""^'""'^ 
™s.  be  reasonahi,  comX  t'^ns^,"""'™-''  '»'  '^»^- 

^^eVpoin'tiiitrr  .t:rt  r-T!-  "-^ ""- '- 

/  1  „.  ,  allowed   for  the  conduct  of  the  salp  t 

(/)  Jv/iHfon  V.  />/iaw,  (i869)  o  j  j^   allowed. 
£.  250;    overruling    iUlis    v.    tL^/L. 
(1841)  8  M.  4  W.  415.  *^      ' 

<.P  •^'"•"*  '•  A'-v.  (1814)  6  Tannt. 

(1824)  2  Bing.  p.  336. 
(i)  Hoden  v.  Hyton,  (1848)  6   C.   B 


811 


f^ale  on 
premises. 


(«)   ir«A^,«„«  V.  Llnd^ey,  (I84i»)  U 
^^(i)  AVriy  V.  £f«rrf,«j,,  (1851)  c  Ex. 

Q.^aiS""'  ''■  '^''^^'^''V'''''  (184C)  8 
Kayi.  53.'*""  ""■  ^''""*''''  ^'^^"^  ^'"^ 
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Sale  under 
value. 


Overplus. 


Waiving 
irregularity. 


Special 
damage. 


and  the  removal  of  the  goods,  but  if  such  time  is  exceede 
unnecessary  interference  with  the  possession  of  the  tenan 
trespass  (a). 

The  goods  must  be  sold  at  the  best  price,  therefore 
distrainor  is  answerable  for  the  proper  and  reasonable  condi 
the  sale  (h).  If  he  has  distrained  growing  crops,  which  b; 
terms  of  the  tenancy  are  to  be  consumed  on  the  premise 
must  sell  at  market  and  not  at  consuminp  price  (e).  He  ii 
bound  to  postpone  the  sale  of  goods  conditionally  privileged 
he  has  seen  whether  he  can  realise  suflBcient  without  then 
Being  the  seller  of  the  goods  he  cannot  likewise  be  the  h 
and  if  he  endeavours  to  take  them  at  a  valuation  the  transa 
is  a  nullity  (e).  , 

It  was  formerly  the  duty  of  the  distrainor,  if  there  waa 
overplus  at  the  sale,  to  leave  it  in  the  hands  of  the  sh 
under-sheriff  or  constable  who  aided  and  assisted  in  the  dist 
and  if  this  was  not  done  an  action  lay  for  the  breach  of  dutj 
By  35  \  36  Vict.  c.  92,  s.  18,  the  aid  and  assistance  of 
officers  is  not  required,  but  no  provision  is  made  for  the  over 
It  is  to  be  presumed  that  the  owner  of  the  goods  can  sue  for 
an  action  for  money  had  and  received  (g). 

It  is  to  be  observed  that  throughout  all  the  proceedings 
distress  the  maxim  "  Volenti  non  Jit  injuria "  applies.     A 
cannot  recover  in  trespass  for  any  act  done  with  his  leave 
licence  nor  for  any  other  irregularity  which  has  been  comm 
with  his  assent  (/<). 

In  an  action  for  an  irregular  distress  the  plaintiff  can 
recover  satisfaction  for  the  special  damage  occasioned  by 
irregularity,  and  if  there  is  no  damage  there  is  no  cava 


(o)  Pitt  V.  Skew,  (1821)  4  B.  &  Aid. 
206  ;  Wiltlerhtmrne  v.  Miyrgax,  (1809) 
11  East,  39.-I. 

(>)  See  I'nyiif-er  v.  Buckley,  (1833)  5 
C.  &  P.  512. 

(c)  Ridgway  v.  Lord  Stafford,  (1851) 
f.  Ex.  \(H  ;  Ilauikiiu  r.  Walrimd,  (1876) 
1  C.  P.  D.  280. 

(rf)  Jenner  v.  Yolland,  (1818)  6 
Price,  3. 

(«)  King  V.  £ngland,  (1864)  4  B.  &  8. 
782  ;  Mtiore    y.   Singer   Mar^vfsxiHrinjf 


f  •<>.,  (1903)  2  K.  B.  168. 

(/)  2  Will.  4  Mar.  c.  5,  8.  2. 

(g)  See  on  this  point  Eran*  v.  H' 
(1857)  2  H.  &  U.  527. 

(h)  Wa»hbom\.Blaek,(\n\)n 
406,  n. ;  Temuxnt  v.  Field,  (1857)  i 
B.  336  ;  Bishop  v.  Bryant,  (1834)  ( 
P.  484.  The  proviso,  however,  in 
62  Vict.  c.  21,  8.  6,  which  speaks 
written  consent,  would  seem  in  thi 
provided  for  to  exclude  a  mere  ^ 
aaac&t. 


POWKR   OF   gALE. 

atiV"^"     ^*  """"'^  '''°^'  ^°^«^«r'  tJ^^'  ^here  the  injury 

^Z::yr  fTr^  '°^  ^^-^^^  -  unreasonabLS 

ntended  that  h/r^^^^^^     '""""°  ''  *"«  P"-^-«'  »*  '«  -* 
ntended  that  he  shall  be  put  to  prove  some  definite  pecuniary 

lo  8.     The  Act  contemplates  that  trespass  may  be  brought  2 
fitting  cases  for  an  irregularity  (i).  ^ 

to  rrorthtt  th""  ':•?""''*  '"  "^^  •"^^''»'  ««'«  •'  "  -ough 

sClb  o.         r.    T'  P'"''"'"'  ''^  *^«  ^«*  --e  in  some 
resist  broken  and  that  the  goods  realised  less  than  their  value 
but  xt  IS  not  necessary  to  prove  that  the  damage  was  the  dl  ect' 
consequence  of  the  breach  of  duty.    If,  for  instance  Z^Te 

IZT'     r/1""  *°  "PP"'««  °^^^  -*  cause  them  to  b 
sold  les    favourably,  but  it  will  make  the  sale  irregular  and  if 

such  sale  is  at  an  undervalue  it  is  the  cause  of  the  loss  "/     The 
g  neral  rule  is  that  in  such  a  case  the  party  is  entitled  to  recove 
ti.e  true  value  of  tl.e  goods,  less  the  proper  expenses  of  the  sIL 
and  the  rent  actually  satisfied  (d).  i^      «  or  ine  sale 

If  the  owner  of  the  goods  is  not  the  person  who  is  liable  for 
he  rent  itis  obvious  that  the  measure  of  damages  in  an  irregular 
distress  may  be  different,  for  the  satisfaction  of  the  ren    fs  n" 

a  dlt  :ti  r  f^"'  ^'^"'7  ''^^'''  "-  '^'^"^  ^"*°  --^^-ti  n  a 

oldtL  thi  fi      ."*'     .  "^""  '^°''^^''  ^'«*^^'-^  -^ 

alue  of  hi    !i       7u    '°^  '^'  P'"^°"^  '""'^^''^  *he  whole 
value  of  his  goods.    The  ground  of  the  decision  was  that  th« 

premature  action  of  the  landlord  interfered  with  the  l^ge 's^^i^^^^ 

erving  a  declaration  under  the  Lodger.  Goods  Prote'lnTct 

nd^f  >,        ^"'^^'•^t'O"  would  not  apply  to  a  complete  stranger 

hatl  ::r  r"  "^'  "^^'^^^  *'^  ^^^  ^^^^  ^*  is  apprehended 
that  he  could  not  recover  unless  he  showed  that  he  had  suffered 
actual  damage  from  the  landlord's  irregularity 

However  irregular  a  sale  may  be  it  is  not  a  mere  nullity  and 
w  11  avail  to  pass  the  property.  Therefore  the  tenant  o  ow"  r 
of  the  goods  cannot  follow  them  into  the  hands  of  third  paZ 


SIS 


Damns 
irregul 


Bfor 
\t  Mie, 


Damages 
where  goods 
belong  t<) 
stranger. 


Effect  of 
irregular  gale 
on  property. 


('')llGeo.II.c.i9,s.l9ji?,«J^^„v 
■Paj-iw-,  (18.56)  18  C.  B.  112. 
'"  ^"»^  ^-  SheriU.  ri834->  2  A.  4 


E.  138. 


(1834) 


W  Per   Parke,  B.,  Knutt»  v.  CurtU, 


(1832)  5  C.&  P.  p.  323.     See,  too,  ,<f/,„r«* 
V.  Fowle,  (1884)  12  Q.  B.  D.  386. 

(rf)  Biggint  V.  Ooode,  (1832)  2  C  &  J 
364  :  KhM* 


Cttrti 


,  *k;-t,7. 


-:«•)  (1884)  12  Q.  B.  D.  385. 
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OI8TI1188. 

or  recover  of  the  distrainor  in  trover  («).    It  wa.  indeed  held 

pamed  by  any  deahng  with  them  was  a  mere  nullity  and  afford 
no  ground  of  action,  but  this  decision  seems  inconsistent  with  t 
subsequent  cases.  Where,  however,  the  landlord  took  the  goo 
distrained  at  a  valuation,  it  was  held  that,  there  being  no  sale 
all,  no  property  passed  (<•). 

By  57  Geo.  III.  c.  98.  s.  6.  every  broker  or  person  levying 
distress  IS  bound  to  give  a  copy  of  the  charges  to  the  pers< 
whose  goods  are  distrained,  but  this  does  not  affect  the  perst 
who  causes  the  distress  to  be  levied,  nor  does  it  make  the  di 
tress  irregular  (d).  Where,  however,  a  bailiff  in  distraining  h. 
retained,  out  of  the  amount  realised,  an  unreasonable  charge  f< 
costs  in  connection  with  the  distress,  the  remedy  of  the  di 
trainee  is  not  confined  to  the  statutory  application  prescribe 
under  s.  2  of  the  Distress  (Costs)  Act.  1817.  The  County  Com 
having  jurisdiction  to  try  an  action  in  which  repayment  i 
claimed  of  so  much  of  the  charge  as  is  unreasonable  (.). 

An  excessive  distress  is  a  breach  of  the  duty  impose 
by  52  Henry  III.  c.  4  (^hich  is  declaratory  of  the  commo 
law)    enacting  that  distresses  shall  be  reasonable  and  not  to 

Merely  to  distrain  under  an  excessive  claim  is  not  necessarU^ 
an  excessive  distress.  An  action  nevertheless  lies  if  the  part 
distrained  on  -s  thereby  put  under  a  difficulty  in  his  replevin  (/) 
The  ordinary  kind  of  excessive  distress,  however,  consists  in  th, 
seizure  of  an  amount  of  goods  which  is  altogether  out  of  propor. 
tion  with  the  debt  really  to  be  satisfied.  It  will  be.  of  course,  an 
aggravation  of  the  damage  if  there  be  subsequently  an  excessive 
sa  e.  A  mere  constructive  seizure  will  suffice  to  give  a  cause  ol 
action,  because  not  being  wholly  unlawful  or  a  trespass  {a)  the 
tenant  cannot  treat  it  as  a  nullity,  and  his  dominion  is  thereby 

Distresu  for  Bent  Rules,  and  tleadiaad 
V.  «i*C,./-,  (1905)  1  K.  B.  213,  C.  A. 

(r)  IUj-  v.  I'hilbrick   4-   Morey,    Ex 
parte  Bdwardt,  (1905)  2  K.  B.  108. 

(/)  Tanerfd   v.   LeyUnd.   (1S51)    16 
Q.  B.  669.    See  »bo7e,  p.  .SIO,  note  (rf). 
07)  flutchim  v.    Chumbert,  (17681  1 
Hnrr.  579. 


{a)  Wallace  y.  King,  (1788)1  H.  Bl. 
18  ;  Lyon  v.  Weldon,  (1824)  2  Bing.  334  ; 
Sodgeri  v.  Parker,  (1856)  18  C.  B  II2' 

(»)  (1020)  3  B.  &  Aid.  470. 

(c)  King  v.  England,  (1864)  4  B.  &  8 
782. 

(d)  Hart  v.  Leach,  (1836)  1  M.  k  VV. 
C60.    As   to   amoujt   of   charges,  see 


BXCBSSITE   DISTREgg. 

impaired  (a),  and  it  makes  no  difference  that  he  has.  in  fact 
onjoyed  a  permissive  use  of  the  property  (6)  ' 

A  distrainor  is  not  guilty  of  an  excessive  distress  merely  bv 

t™r  urn  fo^wh    >,  I  P'^P""""""  "  ^«P*  ^'''^^  th^tand 

toe  sum  for  which  he  is  entitled  to  take  it "  m     tu„    ■    .1. 

time  of  Edward  III.  (1327-77)  distLslof  fo  ty  sheepfo^^  ^^ 

and  sixteen  oxen  for  9H.  were  held  excessive  (/    I„'2.«;' 

Eyton  (e)  the  property  taken  exceeded  the  amount  due  by  50  pe" 

Tt  T.      T  ''•'  "°*  '''''''''■    «  t'^-e  iB  but  one  thfn« 
to  be  distrained  it  may  be  taken,  however  excessive  its  vllue 
smce  otherwise  the  distress  would  b.  altogether  defeated  (/Ti; 
seems  to  have  been  at  one  time  thought  tLt  no  act  on  c  dd  1  e 
or  an  excessive  distress  if  the  goods  faid,  .old  did  no    realise 

value  to  the  distramor;  but  it  has  been  held  that  the  partv 
distrained  on  is  not  thereby  absolutely  concluded.    "  You  cannlt 
make  the  sale  under  the  distress  a  test  of  value  •  if  so  nrZhi 
no  distress  could  be  deemed  excessive  "  (h)  '  ^  ^ 

If  the  distrainor  goes  on  selling  after  he  has  realised  sufficient 
U  IS  conceived  that  this  would  be  a  trespass  and  not  mlfin: 

llfn  law  °)       '•  ^"'  "  ""'  "  *^'"««  ^^«'--^'e  by  the 

If  chattels  are  taken  under  an  excessive  distress  an  action  mav 

be  mamtained  by  anyone  who  has  such  an  interest  in  the^^I 
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{a)  nandUr  v.  Dmlton,  (186r,)  3  H 
*  t.  563.  It  j,  otherwise  where  the 
seizure  would  be  a  trespass.    See  above. 

p.  oOo.  ' 

^_W  £':yliu  T.  FUher,  (1830)  7  Bing. 

(<•)  Per    Bayley,  J.,    WiUoughhy    v 

i?<-.*W<.,(i824)2B.&C.p.823 
(rf)  Ro.  Abr.  674. 

(«)  (1848)  6  C.  B.  427. 

(lSi^  VT»^-  ^"'  '  ^«*'"  '•  <>"*"•.• 
Uo28)  M.  4M   170  •  JP"«'-/  .     if 

<1807)6K.p.71.      '      ^'■^^•^'^'^^'*"' 


(.'/)    WelU  V.  JftfWy,  (1836)  7  C.  &  P 

(/()  Per  Martin,  B.,5/»»<A  v.Athforth 
(l«60)29L.J.Ex.p.260.  The  deS 
as  to  whether  a  particular  distress  is 
excessive  or  not,  being  one  of  fact,  is 
apparently  for  the  jury  (^Smith  v.  A^h- 
forth,  tupra). 

(0  This  is  so  in  the  case  of  an  execu- 
tion  i^Gawler  v.  ChafUn,  (1848)  2  Ex. 

^^(*)  i^gott  V.  .SirtiM,  (1886)  1  M.  * 
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would  support  an  acUon  of  trover  (a).    If.  in  an  exce-sive  dist 
he  goods  of  the  tenant  and  a  stranger  are  taken  together, 
latter  has  a  right  of  action  (b). 

It  ha.    however,  been  held   (in  an  action  for  damages 
Illegal  and  excessive  seizure  of  distress  for  rates),   that 
wrongful  act  of  an  assiHtant  overseer  does  not  relate  back  to 
overseers  on  whose  bohaif  he  purported  to  act.  so  as  to  ren 
them  liable  for  his  tort  (<•). 

It  remains  to  point  out  the  remedies  which  the  law  gives  wh 
the  right  of  distress  is  improperly  interfered  with. 

The  rights  of  landlords  to  follow  good,  in  case  of  fraudul 
removal  have  already  been  dealt  with.  An  action  of  debt  a 
hes  for  double  the  value  of  the  goods  against  all  who  are  part 
to  such  fraudulent  removal  with  knowledge  of  the  fraud  (d) 

I  a  person  coming  to  make  a  distress  is  impeded  and  obstrucl 

so  that  he  IS  thereby  prevented  from  seizint;,  the  intending  d 

rainor  has  a  right  of  action  for  the  damage  thereby  caused  ( 

If  after  goods  are  seized  and  before  impounding  they  are  wror 

fully  taken  out  of  the  bailiff's  possession,  the  distrainor  m 

bring  an  action  of  rescue,  but  if  they  are  taken  out  of  the  pou, 

the  form  of  action  is  pound  breach.     These  remedies  existed 

common  law  in  favour  of  any  party  distraining.    By  statute  ( 

upon  any  pound  breach  or  resco^i,  of  goods  or  chattels  distraini 

for  rent  the  persons  grieved  thereby  have  a  right  of  action  f 

treble  damages  and  treble  costs  (g)  without  proof  of  any  speci 

damage  being  suffered  by  them  (h),  not  only  against  the  parti 

proved  to  have  been  concerned  in  the  act.  but  also  against  tl 

owners  of  the  goods  distrained  in  case  they  are  proved  to  ha. 

subsequently  come  into  their  possession.    A  rescue  may  eith( 

be  m  deed  by  an  actual  taking,  or  in  law  as  where  cattle  on  the, 

way  to  the  pound  escape  and  come  into  the  hands  of  their  owne; 

If  he  refuse  to  deliver  them,  this  is  a  rescue  in  law  (i).    If  th 


(a)  nil  V.  n-hUtaHer,  (1871)  L  R 
7  Q.  B.  120. 

(A)  FitAfr  V.  Algar,  (1826)  2  C.  4:  P. 
374. 

(c)  Bnker  and  Wi/g  v.  Wickt  and 
otiiert,  (1904)  1  K.  B.  743. 

(rf)  See  above,  pp.  291  -2.  1 1  Geo.  II. 
c.  19.    See  Urooke  t.  J^'aai**,  (1S28)  S 


B.  &  C.  637. 

(<■)  Fitz.  N.  B.  p.  102. 

(/)  2  Will,  i  Mar.  c,  5,  ■.  4. 

{3)  LatcMx  V.  Story,  (1694)  1    Lor 
Raym,  19. 

(A)  Kemp  t.  Ckrutmai,  (1898)  79  L  1 
233. 

(i)  Co.  Lilt.  p.  161a. 
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ritaking  after 
ini|iiiiiii(lirig. 


Im  goods.     He  has  the  same  right  of  recaption  as  against  any  w. 

other  tresDasser  (a\      U  K^t.^^  ,    .  ^  ^  •""'  "•«*:'»• 

mr.v  JC        !u\.  **°  ■*""*  *"''  impounding  the  '•""«'• 

party  making  the  distress  voluntarilv  ouits  ii«»n«i  «^        • 

tiiia  :.  »«  -K     J  '""Mtruj  quu8  aotual  possession 

th.8  .s  an  abandonment.      The  owner  is  restored  to  his  full 

d«on.  and  anything  which  he  may  do  with  the  goods  is  no 

c«  todj  of  the  law.  and  whether  the  original  taking  was  lawful  or        " 
not  a  .8  a  pound  breach  to  remove  them  from  the  pound (.).     It 

«hat  the  damage  can  be.  and  no  action  lies  under  the  statute 
l^CHUse  there  .a  no  party  grieved  (d).  If.  however,  a  pound  be 
left  open  the  owner  of  goods  improperly  distrained  may.  it  seems 
come  and  retake  them,  for  there  ia  no  real  impounding  (.).  Afte; 
abandonment  there  can  be  no  pound  breach  because  the  distress 
•s  thereby  determmed.  It  has  been  already  pointed  out  that  in 
nnpoundmg  a  continuance  of  possession  is  not  necessary,  but  if 
a  man  is  left  m  possession  his  subsequent  withdrawal  mav  be 
evidence  of  an  intention  to  abandon  ( / ). 

If  a  distrainor  abuses  the  distress  when  impounded  the  owner  wh 
may  be  entitled  to  interfere  and  resume  possession  for  the  pro    '''"'^ 
taction  of  his  property.     It  is  not.  however,  for  every  abuse  thai  ""^• 
he  ,8  allowed  to  take  this  course.     The  mere  fact  of  a  distrainor 
makmg  himaelf  a  trespasaer  ab  initio  at  common  law  only  puts 
h.m  in  the  same  position  as  though  the  original  taking  were 

.M  Vr  .L''u  **''"  '"""'  *^"  "''S'^"*^  °'  *b«  distress  does 
not  justify  the  breaking  of  the  pound.    It  would  seem  that  to 

justify  a  retaking  the  abuse  of  the  distress  most  be  so  great  as 
to  amount  to  an  abandonment  or  forfeiture  of  the  distrainors 
right,  thereby  putting  an  end  to  the  impounding  (g). 


(")  Co.  Litt.  p.  47b,  p.  IGOb. 

_(*)  /'^■r  Holt,  C.J.,  D,»i  V.  jfoHoer, 
{1 .04)  6  Mod.  p.  21«  ;  A'HmcU,  v.  Blake 
(IHitt)  5  Bing.  499  ;  Com.  Dig.  Digtrew' 

t^o-  io.  V.  Strower,  (1840)  6  M.  i  W. 
(rf)  Berrjf  y.   JIuckttabU,  (1850)    14 


Jur.  718. 

(<■)  Co.  Litt.  p.  47b. 

(/)  «ee  above,  p. 294.  SwanHv.fMrl 
of  Falmouth,  (1828)  8  B.  &  C.  45«  ;  cp 
Banni^ir  v.  Hyde,  (I860)  2  E.  &  E. 
627  ;  gee.  too,  Kerhy  r.  Harding,  (1851) 
6  Ex.  284 

(J)  Smith  V.  »rH^A<,(186n6  H.*N 
821. 


"T-r^^msr^"' 
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It  might  possibly  happen  that  goods  impounded  on  the  pre 

mises  might  be  removed  by  a  purchaser  from  the  distraine. 

without  any  notice  of  the  impounding.    It  is  submitted  that  ii 

such  a  case  the  innocent  purchaser  might  not  be  liable  undei 

the  statute  which  gives  treble  damages  against  the  "oflFender"(a) 

When  the  goods  are  in  the  pound  the  distrainor  has  no  posses^ 

sion  or  right  of  possession,  since  they  are  in  the  custody  of  th( 

law.     The  consequence  is  that  in  case  of  pound   breach   hij 

remedy  is  confined  to  the  immediate  wrong-doers.    He  cannot 

sue  in  trover  any  third  person  into  whose  hands  the  goods  subse- 

quently  came.     The  case  might  be  supposed  to  be  different  where 

a  rescue  takes  place  before  impounding,  for  then  the  distrainor 

has  an  actual  possession,  coupled-in  case  of  distress  for  rent- 

with  a  power  of  sale,  which  might  seem  a  sufficient  special 

property  to  enable  him  to  folic     .he  goods.    Authority,  however 

IS  against  this  view,  and  the  distrainor  must  be  considered  as 

standing  on  a  peculiar  footing,  and  not  enjoying  the  rights 

ordinarily  incident  to  possession  (6). 

If,  however,  goods  distrained  are  rescued  or  taken  out  of  the 
pound,  the  distrainor  has  a  right  of  recaption  on  a  fresh  pur- 
suit  (c).    As  is  elsewhere  pointed  out,  this  right  confers  a  licence 
in  law  to  go  on  the  land  to  which  the  goods  have  been  removed 
but  not  to  enter  forcibly  (d).  ' 

If  a  man  find  the  chattel  of  another  unlawfully  on  his  land  and 
doing  damage,  he  may  seize  and  detain  it  impounded,  in  order  to 
compel  the  owner  of  the  offending  chattel  to  make  compensation 
for  the  damage  done.  This  right  is  known  as  distress  damaae 
feasant.  The  manner  of  the  exercise  of  this  right  is  regulated  by 
the  same  rules  of  the  common  law  as  in  the  case  of  distress  for 
rent,  subject  to  the  modifications  hereafter  pointed  out.  With 
regard  to  the  statute  law,  2  Will.  &  Mar.  c.  5,  and  11  Geo.  II. 

bring  tresi«M  in  respect  of  Lis  actual 
po»»es«iou  if  goods  were  rescued. 

(c)  Huh  V.  WoutUy,  (ihSl)  7  Bing. 
•iSlj  see,  too,  \\\md  v.  Skhh,  (l»-i»)  :, 
Bing.  10.  As  to  additional  rights  when 
acconi|»anied  by  a  constBble,  see  11  Geo 
II.  0.  Itf,  s.  7. 

(rf)  Patrick  V.  CoUriek.  (1838)  3  M. 
k  W.  483.    8ee  below,  pp.  345-6. 


(fl)  But  n  man  may  be  an  innocent 
"offender"  against  the  Copyright  Acts 
Sec  Ch.  XXI. 

(A)  ^See  2  Wni.  Saund.  p.  47b  in  not.; 
Am-  y.  CottoH,  (1751)  Parker,  112; 
Turner  r.  Ford,  (1846)  15  M.  4:  W.  212. 
/Vr  Hlackbum,  J..  Xing  v.  i-'MgUind, 
(18«i4)  4  B.  &  S.  p.  78n.  It  was  said, 
however,  in  5y<wo«  v.  IlearMM,  (1823) 
la  Price,  p.  886,  that  a  distrainor  might 
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kinH  ?7.  '^PPl'cat.on  to  distress  da,nafle  feasant.  In  this 
kind  of  distress,  therefore,  there  is  no  power  of  sale,  and  t  e 
doctrine  of  trespass  ab  initio  tally  applies 

t  may  be  equally  well  taken  of  any  other  chattel  which  unlaw-  ''"""'"'«^• 
fully  encumbers  and  damages  a  man's  land  (a).    There  is  n,, 
pnvilege  from  distress  dan.a,e  fiasant.  "it  being  but  natur. 
just.ce  that  whatever  doth  the  injury  should  be  a  pLt  t    nZ 
compensation  for  it "  (/,.    A  single  exception  exist!  in'the  ca"e  o 
thi  gs  m  actual  use.     This  is  for  the  sake  of  avoiding  brea  L 
0      e  peace,.),  although  it  has  been  said,  but  apparenth  wt 
out  sufficient  authority,  that  a  horse  may  be  led  to  the  pound  with 
he  rider  on  him  W.     The  welLknown  case  of  Mr.  Pick^H 
the^wheelbarrow  may  perhaps  be  cited  in  support  of  the  st:: 

The  distress  being  a  remedy  for  trespass,  the  right  can  as  a  m 
rule,  be  exercised  only  by  a  person  who  has  a  sufficient  posls In  ^^-' 
of  land  to  entitle  h.m  to  maintain  an  action  of  trespass  (.)      A 
commoner  however,  may  distrain  beasts  which  are  grazing  on  his 
common  without  any  colour  of  right,  but  not   where  there    s 
merely  a  case   of  surcharging  (/).    But  a  power  of  distraint 
accrues,  to  the  person  in  possession,  when  tenants  in  comZ 
by  mutua  agreement  severally  exercise,  during  a  specific  perTod 
complete  dommion  over  the  whole  of  the  land  %) 

Where  there  is  no  trespass  there  is  no  right  of  distress.    Thus    no  t 
|fcattleon..nng  driven  along  a  road  stray  on  to  the  unfenced  "»"''=' 
land  adjommg.  without  default  on  the  part  of  their  drivers    hev 
cannot  be  distrained  until  there  has  been  a  reasonable  oTl^ll'; 
of  driving  them  back  again  (,„  :  and  on  the  other  handflf  cattle 


(«)  Ambergate,  .(t.,  R.  (\,.  r.  Midland 
H.  C,..,  (1853)  2  E.  &  B.  793. 

(*)  Gilbert  on  Digtress,  4th  ed.,  p.  49. 

{'•)  fitorry  v.  Rohimm.  (1795)  6  T.  R. 
I:W  ;  FieUU.  Adamfn,  (1840)  12  A.&  E. 

('/)  Gilbert  on  Distregg,  4th  ed.,  p.  49. 

('•)  Unrt  V.  .V«((./v,  (1793)  5  T.  R.  .129  ; 
(•li>,,chHl\:  i;iaM,(l8u9)  1  Tttunt.52»' 

(/)  Anou.,  (17-0)  3  Wils.  126  j  Hall 
V.  Ilurdimj,  (176X)  4  Burr.  242«  ;  CafMi 
V.  N-ff,  (1874)  L.  B.  9  Q.  B.  266.     «eo 


^/r*  V.  P,,rgiter,  (1608)  Cro.  Jac.  208. 
(y)   miteman  v.  Xi^,  (179,)  3  „ 

Dl.  4. 

*  V  l,'^"^*" ^-  ^^""'»'  ('«'9)  4  H. 
4.N.631.  It  WM  held  in  lhi»  cage  thai 
the  reasonableneaa  of  the  time  must  Ix 
aitimated  with  resiini  toall  thecircum- 
stances,  and  that  if  i«rt  of  ,1  dr„vv 
Grayed,  the  droTcr  wa«  not  U.nnd  at 
once  to  go  after  them,  but  might  fin,, 
take  pro|«r  precaution.  f.,r  tlic  safety 
of  the  rest.  ' 
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are  not  lawfully  on  the  road  they  may  be  distrained  direc 
they  stray  from  it  to  the  adjoining  land  (a).  In  Singleton 
in7/t<im«on  (6),  the  defendant  owned  a  close  adjoining  a  close 
the  plaintiff's,  and  was  under  a  liability  to  repair  the  fen 
between  the  two  closes.  The  fence  being  insufficient,  the  plaintif 
cattle  strayed  through  it,  and  ultimately  broke  through  anotl 
fence  into  a  third  field  also  belonging  to  the  defendant.  He  the 
distrained  them,  and  it  was  held  that  the  distress  was  unlawfi 
inasmuch  as  the  damage  of  which  he  complained  was  the  natur 
consequence  of  his  own  breach  of  duty. 

To  justify  the  distress  there  must  not  only  be  a  trespass  b 

also  actual  damage,  as  where  cattle  tread  down  and  devour  gra 

or  com  (c).    If  an  animal  strays  into  a  paved  yard  the  mere  fa 

of  its  presence  does  not  makfe  it  distrainable  (d).     The  distre 

can  only  be  made  during  the  continuance  of  the  trespass.     Ar 

the  distrainor  must  be  actually  in  the  loitm  in  quo  («•)    as  tl 

animal  cannot  be  followed  off  the  land ;  it  must  be  seized  tht 

and  there  (/"),  and  it  would  seem  that  even  if  it  is  still  on  the  lar 

it  is  not  distrainable  unless  actually  doing  damage  or  likely  to  c 

damage  (g).    Accordingly  if  an  animal  trespasses  on  two  occasior 

and  on  the  second  is  taken  for  a  trespass,  the  impounding  ca 

only  be  to  answer  for  the  damage  done  at  the  time,  and  not  h 

that  done  previously  (A). 

If  a  herd  of  cattle  trespass,  each  is  only  distrainable  for  its  ow 
damage;  the  injured  party  cannot  detain  one  in  respect  of  th 
mischief  which  the  whole  herd  have  done(i).  It  follows  tha 
there  can  be  no  such  thing  as  an  excessive  distress  damage  feasam 
inasmuch  as  there  is  no  choice  as  to  what  shall  be  distrained. 
In  a  modern  case  {Jk)  it  was  held  that  the  damage  for  whici 


(rt)  i)(>r<iirfuiiv./Viy»«,(1795')2  H.Bl. 
•.27. 

(»)  {1H61)7H.  &  N,  410. 

(r)  ailbert  on  Distreaa,  4th  ed.,  p.  24. 

(rf)  Warmer  y.  Bigg;  (184.5)  act 
K.  ai. 

(»■)  Clfment  v.  Milner,  (1800)  3  Esp. 
9R. 

(/ )  Per  Holt,  C.J.,  Va»por  ▼.  Edwardi, 
(1701)  12  Mod.  p.  fifil  J  Co.  Litt.  p. 
161a.  It  was  held  by  Lord  Eldon 
iflement  r.  Miliur,  (1800)  3  Eap.  95) 


that  if  a  man  came  into  a  fleld  befor 
the  trespassinif  cattle  got  out  of  it  )i 
might  follow  them  ;  but  according  t. 
all  the  other  authorities  there  is  in  thi 
kind  of  distress  no  such  right  of  takiuj 
on  a  fresh  pursuit. 

(y)  Winder  \.  Uigg$.  »npra. 

(A)  Per  Holt,  C.J.,  Vatpor  v.  £.1 
toardt,  (1701)  12  Mod.  FM,  mpra 
Gilbert  on  Distrewt,  4th  ed..  p.  22 

(i)  Ibid. 

(»)  Boden  t.  Roteof,  (1894)  1 Q.  B.  60X 


DAMAGE    FEASANT. 


^espassing  ammalB  may  be  distrained  is  not  confined  to  damage 

ot  the  IT  .  '  "*  "''"'"  "*"^««  ''  «*»  ^"-'^  There  a  3 
o  the  defendant  escaped  into  the  plaintiff's  field  and  kiekTl 
filly  0  the  plaintiff.  It  was  held  that  the  pony  might  be  detld 
until  tender  of  amends  for  the  injury  to  the  fiUv     Th^^ 

«)  ine  effect  that  the  damage  must  be  to  the  land  or  its  vrodiw. 

A  distress  damage  f.asant  may  be  taken  in  fh«  „;  u*  .• 
otherwise  the  remedy  might  bei:  ^Lt)     '      ^"''  '"  "-"  J^^" 

lord  oTt  fTirirmav'Tf^-"^  ^"^  ^"''"  ''^^^  ^'  ^-^^^  *^«  —  - 
u  or    ne  iranchise  may  distram  upon  them  for  the  amount  nf  '"-^ketdue. 

toil  lawfully  payable  (d).  He  cannot  seize  goods  sold  in  fraud  oH» 
market  outsideof  its  limits,  but  is  left  to  his  rel;^    l^'  ?; 

The  term  distress  is  applied  to  the  process  by  which  a  court  oi  Di 
summary  jurisdiction  enforces  satisfaction  of  costs  and  p  „aL '  ''--, 

eZ:  n'^r  ^?f  ^-    ''    •«    -*^-    ^    special  Sd         Iu=oo. 
execution   than  a  distress  properly  so  called.     The  procedure 
.8  regulated  by  42  &  43  Vict.  c.  49.  ss.  21  &  43 
Ihe  procedure  for  enforcement  of  payment  ^t  t^...  •      , 

(«)  BuUen  on  Distress,  2nd  ed    i>  2-.7  .       »^     i„         . 

"»--  "-  --- •  **  ^"^  ■      ^  "'««"«»  that  in  z^pect  to  poor  and 

h'ghway  rate,  the  doctrine  of  trespa*. 
«*.»</.-.  18  aboli^bed  by  the  .tatuti 
referml  to.  There  ^a*  a  corre.pondine 
prx,vw.on  in  the  p,«v,oa.  PubUc  Health 
Act  (11  4  13  Vict.  c.  63.  ,.131).  which 

fnTxTLT"  '°  '■""  beenrti-enacle.1 
in  A»  4c  .W  Vict.  c.  65. 

^^  12  &    13   Vict.  c.   14.    See  Ch. 
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Kor  rates. 


GilU'rt  on  Distreiw,  4th  ed.,  p.  21. 
(»1  RoUe.  Abr.  tit.  IMstrcss,  „.  664 
(<•)  Co.  Litt.  p.  142a. 
(<0  Gilbert  on  Distrew,  4th  ed.,  p  18 
if)  Blakf!,    V.     IhHtdaie,   (1777)    2 

(1'<.1!>)6M.&W.37S.  ^    • 

{.'  )  For  poor  rate,  see  43  Eliz.  c.  2.  ». 
^;17  0eo.n.c.38,«,.7,  8;,orhigh. 
w«y«t«'.S&6Will.  IV.e..50.s,.34, 
1  !  \,!°'  ""«•  '»«'«'•  •he  I'ublic  Health 
Act.  38  4  39  Vict.  0.55,^256.     ItUto 


l\^^: 
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DIBTRESg. 

In  distress  for  rates  it  is  within  the  jurisdiction  of  jus 
when  a  ratepayer,  though  refusing  to  pay  the  whole  of  a  1( 
made  rate,  tenders  a  portion  thereof :  to  order  the  distn 
issue  only  for  that  portion  of  the  rate  which  was  not  act 
tendered  by  him  (a).  The  exercise  of  this  power  is,  how 
purely  discretionary  (b). 

In  cases  where  a  bailiff  distraining  for  rates  illegally  ret 
from  the  results  of  the  sale,  an  unreasonable  charge  for  ta 
keeping,  and  selling  the  distress,  the  remedies  of  the  distr 
are  twofold. 

(1.)  The  statutory  remedy  prescribed  by  s.  2  of  the  Dii 
(Costs)  Act,  1817;  or 

(2.)  By  action  against  the  bailiff  in  the  County  Court  fo 
return  of  so  much  of  the  charge  as  is  unreasonable  (c). 


(«)  Hex  V.  Gillfijiif,  (1904)  1  K.  B. 
174  :  r>8J.  I'.  II  ;  20  T.  L.  R.  113. 

(")  n'ilfn,  Kr  parte,  (la04)  'Hi  L.  T. 
225. 

(l^^  Itej-     V.    PhUhrirk     .V     Morey : 


Etlwordi,  Er  parte,  (190.5)  2  K.  I 
As  to  the  scale  of  charges  when  th 
iloes  not  exceed  20/.,  see  Ili-ailU 
(Mrr,  (l!lO.->)  1  K.  B.  21i». 


!;{ 


Cuiada. 


Ontario. 


Canadian  Notes  to  Chapter  XII. 

DISTRESS. 

SOME   STATUTORY  PROMSIONS  RELATING  TC 
DISTRESS  PROPER. 

The  following  do  not  include  the  statutes  as  to  limitatio 
actions  in  respect  to  Real  Property  which  are  collected  in 
notes  to  the  next  chapter,  nor  the  provisions  relating  to  disi 
for  taxes  and  to  judicial  executions  designated  as  warrant 
distress  which  are  mentioned  below  in  the  notes  (o)  to 
chapter. 

Criminal  Code,  R.  S.  C.  1906,  c.  146,  s.  296,  includes,  under 
head  of  "  aggravated  assault,"  an  assault  on  any  person  in  mal 
any  lawful  distress  or  seizure  or  with  intent  to  rescue  any  gi 
so  taken ;  s.  1046,  costs  in  case  of  libel  leviable  by  distr 
8.  1046,  costs  on  conviction  for  assault  leviable  by  distress. 

R.  S.  0.  1897,  c.  60  (Division  Courts) ;  ss.  276—282,  cla 
of  landlords  in  respect  to  goods  seized. 

(a)  C'nnndian  notes  to  p.  321. 


M 


B"JB 


Canadian  Notei. 


the  Distress 


wrongfully- dSned/^  (Replevin),    s.  2.   replevin  of  goods  Ontario, 

R:  I  O.  \Z'  c  ViEt^'t''''^'''T'  »«"-•«  «'  Chattels). 
•>edding   (ordinaryi      sibr  a     ^'  ''  2.  e"?^P"°"«  =  ««b-«-  I 

cl»»«  iMdSL,  if  °.2?"',  ^"""^  <"  ""*'8e«.  2nd  Schedule, 
4<^.°yeZLt.otU^'^  ""  ^""•"°W.  -  w.  I-.. 

».  8i;  goods  on  nreS.  L^    «Pplio«ble  in  cerlain  ea.e» 
v«afe,;  tornr„f",^tic',  to  ie,S?    ,  srriX  T^P'T    °"«' 

uistres*       (^  „;,,/  InirtttmeHt  S.n-I.i^,  36  IJ.  0.  11 
Hi*  :    .V,Ka,l   V.    II„,i;,,(l.  (i  ()     ij     i\g" 

•^nflictinif  clause*  i„  dee.1 ;  .VdhHeliv' 
BHtUiHtj  ami  LwiH  A»»vmti„tt.  10  0  R 
..«0..1emi8e  clause :  0»t„ri„  L,>.,n  and 
ftfbtHtHre  Co.  v.  //„**,,  16  A  R  255 
.  reation  of  reUtion  of  landionl  an,l 
tenant;  KUnck  v.  OHr„rio  Mnrtnal 
IriMtn  II ud  iHrrxtwPiif  Co.,  K!  ()  R  -,«;■> 
effect  of  maturity  of  mortsa^e  on 
tenancy  and  riiiht  of  distress. 

(A)  Di8tre«,  more  than  six  months 
after  expiration  of  tennncv  is  illetral  • 
*/'"•  '•  -W-mr*,  4  O.  .S.  108  Cf' 
Stmthf,!  V.  r,-.„*j,.  6  o.  S.  .-.«7  •  lA-r/cji 
«i/A««  v.  Ii,„k^.  I  u.  C.  R.  ^•,  :  //„rf." 
'"•''  "■  •'■"'•'•'■'■  7  U.  r.  R.  545.  landlnjd 
c-uuot   distrain    after  U»  inter«it    in 


822a 


. :lHU«»,  see  /..    T-„«*,„     ,..  ^,,„„_   ^.^ 
'  • ' .  K.  7,  abandonment ...    mt  seiznro  • 

^7n   u'^'""'"  ^"*"'  "'"'   -"•'■«<"'  '■".. 
'  L.  C.  R.  11 4, effect  of  dau,.-  without 
attornment ;  Mrlir.4e  v.  //„  „„Uoh  p^, 
'"leHt  and  Z<w«  ,s,  ,Wy,  2y  O   R.  !«, 

JY.*v.A.//y.,«c.C.r.P.,9«,4,,0; 
-;;L.C.C.r.5l9:22i-.c.O.P.27..- 
/W,  V.  r.,«„«,  3  0.  R.  I2r,,  distre8H' 
purchaser  undor  power :  rn,.t  and 
'^"'^Co-^.  Uwmm^.iS  X.y^,iW..  jo 
j  K.  (179.  distinguishe,!  in  Png  v 
/«-^/^W^«^ «,rf^ .!/ >'.,«.^^„,  1  o.i  R 
y  :  f'f"'-d>v.J/umiU.,nPn»-idf^and 
-"MW,.*y,19  0.R.677;lrtA.R347 

'-' •T-rrtr   Ifttlia- 

f.T. 


26 


822b 
Ontario. 


Alberta  and 

Saakatche- 

wan. 

Britiah 

Colnmltia. 


Canadian  Notes. 

diBtresB  by  husband  in  right  of  deceased  wife  (32  Hen.  VIII.  c. 

8.  3) ;  B.  -1,  distress  after  death  of  ce$tui  que  tie  (82  Hen.  V] 

c.  37.  B.  4) ;  8.  5,  distress  is  to  be  reasonable  (52  Hen.  III.  c 

Statute  of  Marlbridge)  ;  a.  (5,  distress  of  sheaves,  loose  hay, 

(2  W.  &  M.  seas.  1,  c.  5,  b.  2) ;  s.  7,  distress  of  cattle  on  appui 

nant  ways,  &c.,  and  of  growing  crops  (11  Geo.  II.  c.  19,  s.  i 

8.   8,   tenants  to  have    notice,   distress  satisfied   by  paym( 

(11  Geo.  II.  c.  19,  fl.  9) ;  s.  9,  certain  animals  (not  dami 

feasant)  not  to  be  distrained  if  other  sufficient  distress  (Statute 

Exchequer) ;  s.  10,  no  distress  of  chattels  off  premiBes  (52  Hen.  I 

c.  15,  Statute  of  Marlbridge) ;  s.  11,  distress  of  goods  fraudulen 

carried  off  premises  (11  Geo.  II.  c.  19,  s.  1) ;  sub-s.  2,  but  i 

bond  fide  sold  (11  Geo.   II.  c.   19,  s.  2)  ;  s.  12,  breaking  oj: 

houses  to  seize  such  goods  (11  Geo.  II.  c.  19,  s.  7) ;  s.  18,  pena 

of  fraudulent  removal  and  procedure  (11  Geo.  II.  c.  19,  ss.  8— ( 

8.    14,   beasts  distrained  not  to  be  driven  out  of  municipal 

(8  Edw.  I.  c.  1(5 ;  1  P.  &  M.'  c.  12,  s.  1) ;  sub-s.  2,  distrain 

property  not  to   be  impounded  in   different  places  (1  P.  & 

c.  12,  8.  1)  ;  sub-s.  3,  distress  impounded  on  demised  premis 

(11  Geo.  II.  c.  19,  s.  10) ;  s.  15,  pound  breach  or  rescue  (2  W.  & 

sesfl.  1,  c.  5,  s.  3) ;  s.  16,  sale  of  distress  (2  W.  &  M.  sess.  1,  c. 

8.   1 ;   2  Edw.  VII.  c.  1,    s.   22) ;    s.    17,  irregularities  not 

make  distress  void  ah  initio  (11  Geo.  II.  c.  19,  s.  19) ;  sub-s, 

tender  of  amends  (11  Geo.  II.  c.  19,  s.  20) ;  s.  18,  liability  f 

wrongful  distress  (52  Hen.  III.  c.  4 ;  8  Edw.  I.  c.  16)  ;  sub-s. 

where  no  rent  due  double  value  (2  W.  &  M.  sess.  1,  c.  6.  s.  4)  (c 

8.  19,  goods  taken  in  execution  not  to  be  removed  till  rent  pa 

(8  Anne,  c.  18,  s.  1) ;  ss.  20,  21,  over-holding  tenants  doul 

liability  (4  Geo.  II.  c.  28,  s.  1 ;  11  Geo.  II.  c.  19,  s.  18). 

C.  0.  N.  W.  T.  1898,  c.  84  (respecting  Distress  for  Bent  ai 
Extra-judicial  Seizure). 

R.  S.  B.  C.  1897,  c.  52  (County  Courts),  s.  188,  landlord 
preference  to  county  court  execution. 

R.  S.  B.  C.  1897,  c.  61  (Distraint  Procedure  Act). 

R.  S.  B.  C.  1897,  c.  110  (Landlord  and  Tenant  Act),  s. 
limitation  on  landlord's  right  to  distrain  on  goods  sold  coi 
ditionally  to  tenant ;  ss.  8 — 5,  lodger's  goods ;  s.  6,  appraisemei 
and  sale  (2  W.  &  M.  c.  5,  s.  1) ;  ss.  7—9  (2  W.  &  M.  c.  5,  ss.  2—4 
8.  10  (8  Anne,  c.  14  (18),  s.  1);  ss.  11—18  (8  Anne,  c.  14  (18 
88.  4—7) ;  s.  14  (4  Geo.  II.  c.  28,  s.  1) ;  ss.  15,  16  (4  Geo.  II.  c.  2 

estate  has  cxpireil ;    Ltnoiji  \.  Jifuok*, 
«  U.  C.  R.  57<!. 

(a)  See  I{i<pe  v.  niiitf.  17  U.  C.  C.  1'. 
r)2,  action  for  duuble  value  not  conliued 
to  landlord  only;  McCiiIIhih  v.  Snider, 
B  U.  C.  L.  J.  187,  no  double  costs  :  Uruwn 
V.  Ularhiifll,  35  U.  C.  K.  2:«<,  case  of 
misconsi  ruction  of  leai«c  ;  Bell  v.  Iri»li, 
45   U.   C.   K.    107,  direction    to  iurv  : 


ShipmtiH  V.  Oi-aydoH,  5  T.  C.  ('.  P.  it\ 
ditto  :  MeCaahell  v.  iUidil,  U  O.K.  2.>' 
not  applicable  where  no  rent  reserve* 
William*  V.  TUoniim,  •.'.'>  ().  U.  536,  co 
version  ;  f'lurli  v.  lnvi»,  x  V.  C.  L.  J.  2! 
Urillinger  v.  AmhWr,  2S  O.  U.  .Si^ti,  boi 
seizure  and  sale  mim  be  ille>!»l  to  gi' 
action  for  double  value. 


^f-zr-  > 
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(11  Geo.  II.  c.  19.  88.  16—20)  •  «  qsM  *   '  "*  ^~^^ '  ^s-  80—84 

B    8    B.   C.    1897.^  142   ^Shn  f  i"""'  "'  ^«'  ««'  9'  10)- 
2nd  Schedule,  clau8e  14  WresselauSi)'^"""'   of    Mortgage8). 

byj^tee.  ''''•  ^-  2«  <C^»-h  L"nd8);8.  16.  power  of  distress 

prejre^nc;\LT«cut.o^.?S^?H"*?'    "•   ^97.   landlord's 
be  deemed  unlawful  fo?  d'efect  of'  foL  f  f  ""•^«'"  ""«  ^ct  to 
E  S  m"  '°'  'P"""^'  ''""*"?  ^""^  afigrieved  to 

to  '»oHgago:'^'gS,^«'S^«,^^'[3Act,.  s.  2  mortgagee  limited 
tion  hmited  ;  s.  6.  landlords  li^Kl/f  '  P'-«'«rence  over  execu- 

TT{,«"°«°"  ""h  Set""'"'"''''  "»"  T«»""  Ao.r.'-|l; 

«•  W.  M.  1902,  c.  148  rrh«  R«.»i  D 
°>o^rtgagee|8  power  of  distress  ^^P"'*^  ^''^>'  "•  10«.  107. 

Schedule  eiau^?4  ("distJIsidauV""^  °'  Indentures).   2nd 
dWe^s^;r^%^^^£.;-^'^i^'^a  Trus^e  Act),  ss.  59.60. 

and\^prLemLT's%J1,SXt^^^  ^"'JT" '>'  «'  «'  -tice 
-nonths;  s.  12,  goods  frSuTntlT;^^^^^"*'-^^  within  six 
follow;  8.  14.  pSund  breaih  "  ^i /'T^^^ i  ''  ^^'  "Sht  to 
rregularities ;  sfn    distrp--  «*  '■   ^'^gers  goods;*.    16 

bj  executor;' 8.   19.'  ™8  witr'*""«  "°P« '  «'  18.  diJtresi 
landlord's  lien  again'st  exeSon  "iV'cr^^^^^V.  ««•    ^0.  21 
for  distress ;  s.  26  adont.nn  k„    '    :  ^'  ^'°wn  debts ;  s.  23  fepx 
8  28.  holding  over    8^29  "^^  »nortgagee  of  mortgagor's  le;8ee! 

R.  8.  N.  8. 1900  c  172  rTl  ^^  ^'^^'^'^  '°^  '^nt- 

no  distress  unless  kctual  dem?iT"  *°^  ^I'^'^''  ^«^  R«nt).  s- 1. 
appraisement;  s.  3.  noUce  of  Lie  s'T'^'r  *  I  «•  ^'  ««'«  «»d 
%;  8.  6,  growing  crops;  8.6  c^ttl^  o,\  .A,^"*^'"'''"^  8^»'°  and 
of  goods  ,n  market  not  the  proner  t  r>  r^^'T '  '•  '^'  «^«mption 
breach  and  irregularities  irfSuJ^tT* '  'f'  F"^^'  P«""d 
recovery  m  case  of  fraudulen  r«^  i  *'^^™*'^*'°'P«od8;7. 12 
determination  of  term!  4c    "    iTV^^ ''  '- F'  "^  "^""ths  after 
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Britisli 
Colombia. 


Xanitoba. 


Hew 
Bmnnriok. 


Nova 
Scotia. 
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Von,  R.  S.  N.  8. 1900,  c.  185  (Feea  and  Costs):  Vol.  II.  p.  868,  feet 

Scotia.  on  distress  for  rent 

V 

RENT  CERTAIN  (a). 

Ontario.  -^  '^^^  ^°^  &  Bnm  certain  may  be  payable  in  leather  (b)  or 

produce  (c),  perhaps  in  rails  (</).  A  named  proportion,  as  two-thirds 
or  one-third  of  a  crop,  is  sufficiently  certain  (e).  Where  the  amount 
of  rent  depends  on  an  arbitration  to  be  held,  a  distress  before 
arbitration  is  not  legal  (/). 

Manitoba.         Rent  certain  may  be  paid  in  wheat  (g). 

TENDER  OF  RENT  (70 . 

Ontario.  To  divest  a  landlord  of  his  right  to  distrain  a  strict  legal 

tender  must  be  shown  (i) ;  l.ut  the  finding  of  a  jury  as  to  tender 
will  not  be  interfered  with  (k). 


Ontario. 


Vora 
Scotia. 


Xanitoba. 


REPEATED  DISTRESSES  (0. 

No  sufficient  ground  for  the  abandonment  of  the  first  distress 
being  shown,  a  second  distress  is  illegal  (m).  But  where  the 
abandonment  is  by  arrangement  with  the  tenant,  a  second 
distress  may  be  made  on  the  expiry  of  the  arrangement;  or 
where  he  has  withdrawn  through  the  fraud  of  the  tenant  (n). 

Where  the  tenant  has  committed  no  act  to  prevent  the 
landlord  getting  the  benefit  of  the  first  distress,  the  second  is 
not  justified  (o). 


SEPARATE 


DISTRESSES   FOR 
INSTALMENTS  (p). 


SEPARATE 


It  is  not  illegal  to  make  a  second  distress  for  another  month's 
rent  although  it  was  due  and  in  arrear  at  the  time  of  the  first 
distress  (q). 


(«)  p.  288,  tnjn-a. 

(*)  CvmmiHg*  v.  HUl,  6  O.  S.  303. 

(<•)  Thompum  v.  Marih,  2  O.  S.  355. 

(<0  See  liohiiuim  v.  Shield*,  15  U.  C. 
C.  P.  386. 

(<•)  Xmcery  t.  Connelly,  89  U.  C.  R. 
39. 

(J)  See  BieJtU  v.  Beatty,  17  U.  C.  R. 
465  ;  MUckMl  v.  MeDttfj/,  31  V.  C. 
C.  P.  866,  649. 

(i/)  Diek  T.  M7«4/?c,  12  M.  L.  R.  624. 
Bee  J/oirrt<  v.  rifment,  3  M.  L.  R.  5«5,  ah 
to  diatresi.for  failure  to  fall-plongb  the 
land. 

(A)  P.  287.  tHvra. 


(0  Matkt*on  T.  Kelly,  24  D.  C.  C.  P- 
598  ;  Owen  v.  Taylor,  89  VS.  C.  H.  358. 

(*)  Hitteell  V.  Lutuwel  Rink  and  Park 
61;.,  13  O.  R.  476. 

(0  P.  289,  npra. 

(w)  Lynstn  v.  fH/ton,  13  tJ.  C.  C.  P. 
19  ;  May  v.  Seren.  24  U.  C.  C.  P.  396, 
rcqufst  of  assignee  in  insolvency  not  the 
request  of  tenant. 

(«)  Ifar/ielle  v.  Carroll,  27  O.  R.  840. 

(<>)  //rt/TM  V.  Mier,  8  N.  .S.  B.  (2 
N.  8.  D.)  46fl. 

(/»)  P.  290,  »«;»ro. 

(j)  McBonald  r.  Franer,  14  Man. 
L.  VL  .W2, 


Qanadiui  Motac 
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View  of  S?baili?M  °Vhe"  S^^J  ''  ''"^  °ff  *b«  l^nd  i"  Ontario 
forbade  such  removal !  held  a tffij/*^?  '^^^^^^  °'  r«'»«>v«l 
warrant  a  seizure  on  the  highllj^^      '°"'^''°°  °'  *•"*'""  *« 

GOODS  OP  STRANGER  CANNOT  BE  FOLLOWED  (., 
Bee  Afc^r<ft«r  v.  WalkUy  (/). 


FRAUDULENT  REMOVAL  (g). 


tl»e  jury  (A).  "uuieni  intent,   it  is  a  question  for  Brnnswick. 

FRAUDULENT  REMOVAL :  RENT  DUE  (i) 

ment  that  theVnXS  marfo,,ow'Sd  tsJr'^^ '^^  l*?*«^ 
days,  although  the  rent  ni« v  w  V?  v  *'"*'^a»n  w»tbm  th  rty 
the  time  of  rimoval  (?"  ^""^  ^"  "^"^  °'*  ^°  "^^^a''  »' 

TIME  OP  DISTRESS  (0. 
A  distress  made  after  sunset  is  illegal  (m). 

MANNER  OF  ENTRY  (n). 


(•)  p.  290,  nyra. 

(»)  P.  291,  tupra. 

(<•)  flW*«<  T.  .VeChrmieh,  E.   T.   S 
Vict.  (Dig.  Ont.  Cm.  Law,  p.  S007). 
^^(rf)  A/rer  V.  l>,w,  9   u.   C.   C.    P. 

(*)  P.  291,  tujnv, 

T  ^^  ^nl  *  ^''''-  (Dig.  Ont.  Cas. 
Uw,  p.  2007):  cf.  Martin  r,  ffntckZ 
»"»,  21  O.  R.  38«.  ^>^cn>H. 

(S)  P.  291,  «y^. 

5*?  .f'J^""- ''"*«*•  1  Kerr,  202. 

0)  !  .  292,  tupru. 


(V)ao9t  V.  «a,.4/«,,  2  Han.  60  ;  but 
^Wi,  ..  fi,^^  1  Ea.t.  L.  B.'  6M 

(0  p.  298,  ntpra. 

(«)  J2mw»  t.  SuekUy,  23  N.  B.  8. 

(I)  p.  293,  tupra. 

00  ^ajifAart  V,  Mathier,  27   D.   C. 

(/»)  Jfc.4rai.r  V.  irattfoy,  M.   T    2 
Vict   (Wg.  Ont.  C^  Lawrp.   1989)  ■ 

breaking  windows. 
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Whore,  ir  Drder  to  levj  on  the  goode  of  the  tenant  of  several 
roomB,  the  constable  took  down  a  kev  from  a  nail  in  the  hall  and 
unlocked  the  door  of  the  tenant's  apartment,  held  to  be  a  case 
of  outer  door  and  breaking  in  (a). 

FORCIBLE  ENTRY  (fc). 

Breaking  open  a  tenant's  building  or  house  in  order  to  distrain 
for  rent  renders  the  distress  ill^al  and  not  merely  irregular  (c). 

If  the  defendant  uses  no  more  force  than  is  necessary  to  try  if 
the  door  is  fastened,  and,  in  consequence  of  that,  from  its 
insecure  fastening  it  fell  in,  it  is  not  trespass  (d). 

ABANDONMENT  OF   DISTRESS  (e). 

Goods  left  on  the  receipt  ol  tenant  (/),  or  merely  on  hie 
assurance  that  he  would  replevy  {g),  held  not  abandoned. 

Lapse  of  twelve  days  after  distress  without  appraisement, 
and  with  the  tenant  in  possession,  held  to  be  evidence  of 
abandonment  (/t). 


Ontario. 


Vew 
BroBswiek. 


THINGS  DELIVERED  IN  WAY  OF  TRADE  (t). 

The  exemption  from  distress  of  goods  entrusted  to  persons 
carrying  on  certain  trades  to  exercise  their  trades  upon  them  is  a 
privilege  grounded  upon  public  policy  for  the  benefit  of  trade  (k). 
This  privilege  has  been  held  applicable  to  saw-logs  in  r  saw- 
mill (0,  to  vessels  and  oak  timber  in  a  shipyard  (m),  and  to  an 
engine  and  boiler  in  a  repair  shop  (n) ;  but  not  to  goods  consigned 
for  sale  (o),  or  to  a  machine  left  in  an  hotel  yard  {p). 

Logs  delivered  to  a  mill-owner  in  the  way  of  his  trade  to  be 
sawn  into  deals  for  remuneration  are  privileged.  But  the 
privilege  ia  destroyed  if  the  tenant  is  a  joint  owner  with  others 
of  the  logs  iq). 


(a)  Miller  v,  Curry,  2S  N.  8.  B.  R37. 

(A)  P.  2»3,  Mupra.  See  p.  333,  infra, 
and  Canadian  Motes  thereto. 

({•)  Buttell  T.  BuekUy,  2S  N.  B.  R. 
264  :  Myert  t.  ^ith,  4  All.  207,  not 
followed. 

(<0  McKinnon  t.  MeKinUy,  1  P.  E.  I. 
Bep.  113;  Peters,  P.  E.  I.  Dec  81  (1MS6). 

(«)  P.  294,  lupra. 

(/)  Blark  V.  Cd«maH,  29  U.  C.  C.  P. 
807.  See,  however,  Bo*  t.  Bopm;  23 
U.  C.  C.  P.,  where  tenant  was  consti- 
tated  landlord's  agent,  bat  more  than  a 
month  allowed  to  elapse  without  farther 
proceedings. 


O)  Fenm  t.  Mmriton,  13  U.  C.  R. 
BOX. 

(..)  .Xayhr  t.  Bfll,  14  N.  S.  B.  (2 
B.  &  O.)  444  ;  2  C.  L.  T.  263. 

(0  P.  2a5,  Mupra. 

Ik)  Patermn  v.  ThomptoH,  46  U.  C.  R. 
7  ;  9  A.  B.  326. 

(0  Ibid. 

(w)  6ild*ril*rtt  v.  Ault,  16  U.  C.  B. 
401. 

(a)  May  r.  Sereri,  24  U.  C.  0.  P.  396. 

(«)  Hnrd  v.  Darii,  23  U.  C.  B.  128. 

0;)  Mitchell  r.  Cogtr,  5  A.  K.  r.«5, 

(9)  Guy  T.  Bankin,  23  K.  B.  B.  49. 


Cuwdlan  Motes. 


GOODS  IN  PUBLIC  MARKET  (.). 
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a.  lower  fl.t  pro,!  e7Sfl  ".»l,.''t  .S:VT"'- ""i"  l"''"'  ^ 
produce  to  all  biiveri  .n  1  ih.  „?.'  ^«  °  '"^S""  ""  "Well  to  nil  ^^ 

i;eldprivil.g.dS'jrre«(J).  '     '     "'"»"<»■'""  •  •'•U. 
GOODS  IX  Ci-STODIA  LBOISM. 

them  (g).  reuBonauie  Unie  the  landlord  may  distrain 

CHATTELS  IN   USE  (/,). 


BEASTS  THAT  GAIN  THE  LAND  (*). 


.uL.n.'")T'  *"  """"'°    "^"f-  ""ere    being    „,her   g„«i.  o.Uri.> 
BEASTS  OF  THE  PLOUGH  (»). 

wl,^«To;;fh.t?ofte'2MS'.it?'?N"'™  «'«'  •'  -^'•'•' 

»™nU  d.y.  he  w.,  depr!?iTthe*«  onhem  W.  ™°  '"  '^ 


(."'  1".  297,  rti^ra. 

(       J/fHf  T.  McDtrngull,  14  N    S    K. 
(2  li.  &  U.)  468  ;  2  C.  L.  T.  2ti2. 

{«')  P.  21»8,.«r^r« ;  .et-  p.  .H22b,  „^«. 

(rf)  Ww*/  ▼.  Oraiit,  lo  i'.  K  40 
For  crimiiml  Itabili.y  for  intofei'-enw 
with  .herifi  wKl  hi.  liability  fur  malicious 
prosecotion.  »eo  Beatty  v.  IiuH.hh,  210 
«•  1«;  and  6Wrf,m  v.  J?ii«i;-  ig 
A.  K.  440. 

(')  Mclntgrt  V.  »«/«,  4  u.  0.  C  *P 
24K.  • 

C/)  &tr««  T.  A#«rf,  13  O.  R. !».  For 
<  «trew  after  poa«»ion,  we  /„>/„,  v. 
Jmuri-ujl  JJaUl  /J).,  }§  ^.  ij_  33J 


0/)  llM^hft  T.  7i>KVp<,  It!  U.  C.  C.  P. 
Tl  ■  ^''  ^"i"""  ''•  -»«""<,  17  U.  c'  R." 

OH.  Z'  "■"   ^"^''"''    '•   '**'^''   ^' 

(A)  I'.  2«8,  Mujtra. 

(0  .Vi//,/-  V.  .Vi7/*/-,  17  U.  C.  C.  P 
22«  ;  cf.  ^'wK-A  V.  CraK/ord,  10  U.  C. 
C.  P.  4U1,  hoMes  .Iriven  on  premtae.  and 
tieil. 

(*)  P.  303,  tupr,,. 
(0  Jfojie  V.  ir*;/r,  22  U.  C.  C.  P  fl 
(«)  P.  802,  tupra.  '    ' 

^^(H)  Clarke  v.  M^rraj,,  temp.    Wood, 


8'i2h 
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IMPLEMENTS  OF  TRADE  (a). 


A  diatTMa  ih  illegal  of  the  tooU  of  the  tenant's  trade  when 
there  are  other  goods  on  the  premiMi  which  could  be 
distrained  (6). 


Vew 
Bmiuiriek. 

VoTa 
Seotia. 


"•*»; 


the 


DISTRESS  CONTRARY  TO  AGREEMENT  [ 

A  distress  made  in  violation  of  an  agreement  su'iptn 
right  to  distrain  is  a  trespass  (d). 

A  landlord  agreeing  with  the  person  supplyinr  f  r.ii.r^  s-  „ 
tenant  that  it  uhall  be  exempt  from  seizure  >  (  'oi'  oH  frr.  i. 
distraining  that  furniture  (#•). 

Where  a  promissory  note  has  been  given  iird  i.  c-,  t- .1  \,c 
rent  due,  the  landlord's  remedy  by  distress  is  -mmu  .  A  <,.  i  - 
the  currency  of  the  note  (/).     ' 


PAYMENT  OR  TENDER  AFTER  SEIZURE  (., 

Ontario.  Payment  after  seizure  to  the  mortgagee  of  the  iu. 

equivalent  to  paying  the  landlord  himself  (/i). 


u     IS 


NOTICE  (i). 

Ontario.  The  written  notice  of  distress  must  be  given  (A),  and  is  not 

waived  by  the  tenant  telling  bailiflf  that  he  did  not  require  an 
inventory  (0. 

APPRAISEMENT  (m). 

Ontario.  Seti  Stoddart  v.  Ardrr  „  (n) ;    Howtll   v.  Li»towel  Rink  and 

Park  Co.  (o) ;  Maguire  v.  Po$t  (p). 

Kaaitota.         The  want  of  sworn  appraisers  is  only  an  irregularity,  and 
special  damage  only  can  be  recovered  (q). 


(a)  p.  302,  tupra.  S«e  the  rarloiu 
■t«tnt«s  of  the  prorincea. 

(»)  Butl^  V.  McViiiH,  2  Pug.  370. 

(c)  P.  302,  #«//r«. 

(rf)  .Vuoeit  y.  Manser,  36  N.  D.  B. 
206,  caae  of  lecond  iHtticw  ;  cf .  Grten 
T,  K«hoe,  3  Kerr,  4t>4. 

(*)  Frumr  T.  Wallae*,  11  }{.  8.  R. 
(2  H.  k.  C.)  337  ;  2  S.  0.  B.  522. 

(/)  aipittty.  MelWmigh,  32  N.  8.  B. 
602  (lUOO). 

(jl)  V.S<to,tupra. 

(*)  Ptijrer  T.  IrrUmd.  10  O.  L.  B.  87 
(1905),  the  mortgagees  hadserred  notice 
on  the  tenant  to  pay  them  the  rent. 


(i)  Pp.  309,  811,  #»;»ra. 

(*)  Hnwtll    T.    LitUnerl    niith    and 
Park  (K  13  0.  B.  47«. 

(0  SrkuU:  T.  HmUuli,  43  U.  C.  K. 
153. 

(w)  P.  311,  tufrm. 

(«)  6  O.  S.  805. 

(i»)  18  O.  B.  476. 

(/>)  6  0.  8.  1. 

CJ)  MeDuHiUil  V.  Fraser,  14  Man 
L.  B.  582,  diacoasion  of  statutes  i 
W.  i  5I.»e«8.  l,c.5,Bnd  II  (ieo.  II.c.  1!<. 
s.  19  ;  Lueat  r.  TarlrtuH,  3  H.  k  N.  lit!, 
and  Hiidgfr*  r.  Parker,  18  C.  B.  112, 
followed. 


Caiwdlan  MoIm. 

DiSTltAINOR  NEED  NOT  SELL  (a). 

r^^^in^nV^'VnTh^u'Sdfe  di.tnuned  Albwtatad 

i»  lutpendetl  (i).  °*"*"'  *"•  "«'»» »'  acUon  for  rent  SMlatck" 

The  omiMion  of  the  defendant  to  m11  th..  „««j       n  ^*"- 

he  plainUff  to  maintain   trJ?pJi^UiforSi*l^w''°*  •?••''«  »•* 
lawful  (c).  »*"•  "»«  original  taking  being  Brmuwick. 

TIME  ALLO^VED  BETWEEN  DISTIiESS  AND  SALE  (.). 

i«0  "hrheJ'if'l,^^^^^^^^^  •;  i-r-tion  for  the  Ontario 

|eu.ai„eda«u„relna"bttt^^^^^  h?  »- 

•8  also  allowed  only  a  reaaonable  t.^Tt         "^  ^'   ^^^  P"fcha«er 
goods  («/).  '     reftsonaOJe  time  to  enter  nud  remove  the 

PL'RCHASE  BY  DISTKAINOR(;o. 

-a,  consent  to  fhe  Ur'cVat^^by  thetndSr  '''''  ''*^  '^""^^ 
--jXtntttiXtn^.^^  Bri^h^ 

SPECIAL  DAMAGE  (m). 
secoffdt'rr^.^  ^"*  '""  '"^'"'^  "-^^'^^^^'^  ^  »»•«  ^  of  a  Ontario. 
DAMAGES  FOR  IRREGULAR  SALE  (o) 


(«)  r.  sio,  M^r<t 

„„l*i  ;*"''*  '•  ""'aht,  4  Terr.  L.  R. 

{'■)  H,<g»r,  V.  yy««/.«,  2  Kerr,  2H0. 
W  p.  311,  «,/,„,. 

n;«l<a :  M«ft..  V.  U.dd,ck.  43  U.  C.  H 

(/>  ZyufA  T,  ^„*/<',  17  U    C    V    V 

0  If'.  7i»    •"  ^'"'"■'"'*  ^-   '^'»'*-  2'-> 

1.9)  Alwa^  r.  Amif,M,H,  3  U.  C.  K.  34 

(*)  I'p.  303.  312,  ,vpr,i. 

\)  Sco   \\  tiiiaHu  V.   Urtg,  23   U.  C. 


S/*  *!'  =  ■*""f*"»'  '^   "■'"'rfW/,  3  A.  B. 
^«».    A.  to  officer  or  memlK-r  of  two 
^rporation..   .ee   J/ou^U    v.    Z«r„„W 
•"•"^  "'w'  i'"'*  rS;.,  13  0.  H.  470 
^^(*)   »-,«/,  V.  A,,*/,,  18  U.  C."  C.  [■. 

(0  r.Hgle^  r.  Marj,,,  3  Wait.  L  fi 
'  Mim,,  ,..  Bole,  Co.J..  following 

;"''/':/•'**»"••  Ca^S)  2  K.  B.  1«8;  73 
L>-  .1.  Iv.  H.  578. 

(»»)  P.  312,  »«;,ra. 

(•)  See  Tkomjmm  v   .Wlir«A,  2  O.  8. 
3.>.>  ;   cf.  MatketuH  v.    'eU^,  24  U    P 

(«)  1".  813,  mpra. 


■X'^-"-';M. 


822k 


Canadian  Notaa. 


Ontario. 


IfoTa 
Scotia. 
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of  the  rent  in  arrear  (a).  But  wliere  the  sale  was  after  tender, 
it  was  held  the  ))laintiff  could  recover  the  full  value  of  the 
goodH  (/>). 

Where  the  distress  is  legal,  only  the  excess  may  be  recovered 
back:  whero  illegal,  the  whole  amount  regaidlessofuny  rent  due(<). 

Where  there  were  irregularities  in  the  distreHS,  such  as 
inchuling  articles  not  distrainable  and  omission  to  give  notice, 
but  none  of  the  ai  tides  were  removed  but  left  in  i^ssession  of 
tenant  and  the  distress  afterwards  abandone<l,  it  was  held  that 
to  entitle  plaintiff  to  damages  Hulmtnntial  hurt  or  injury  must  Ije 
shown  resulting  from  the  irregularities  (</). 

GOODS  BELONGING   TO  STRANGER  (e). 

Where  distress  is  made  upon  goods  Iwlougini;  in  part  to  the 
tenant  and  in  part  to  a  third  .iwrson,  such  third  i)erson  cannot 
compel  the  landlord  to  sell  those  of  the  tenant  tirst  (j). 

EXCESSIVE   SEIZURE  (7). 

Rent,  5401 ;  value  of  g«x)dB,  §46U.  Held  not  sufficient  ground 
for  iiction  for  excessive  distress  (//).  The  receipt  of  surplus 
proceeils  is  not  a  condonation  of  a  wrongful  distress  (t).  It  is 
not  necessary  to  prove  Bjtecial  damage  in  an  action  for  excessive 
distress  (A). 

Nature  of  an  action  for  excessive  distress :  see  l'<ttU  v.  Kerr  (/). 
For  necessary  allegations  in  a  suit  for  excessive  distress,  see 
Vrestiin  v.  SiinoiuU  (»i). 

RESCUE  AND  RECAPTION  («). 

If  the  goods  distrained  are  afterwards  removed  by  the  tenant 
from  off  the  premises  and  placed  in  a  building  in  his  possession, 
the  landlord  is  justified  in  breaking  ojien  the  door  thereof  and 
retaking  the  goods  (o). 


(.()  SkHlt:  V.  Ufiidirk.  13  I'.  ('.  U.  I.">. 
^S«•t•  Slimf  V.  //;•.».*#,  2  Out.  W.  R.  SlW  ; 
3  Out.  W.  U.  4t<a.  527  ;  7  Out.  W.  K.  4i!3, 
7.12  (IIHW). 

(A)  Hiinvll  V.  Lintinrrl  Mink  hhiI 
Purh  ('.:.  13().  R.  47rt. 

(i)  AettiKg  V.  JhUfg,  its  N.  S.  K. 
4»7. 

(</)  Uriklinm  v.  liirk^g.nH  N.  «.  K. 
fi-'i  (I!Ni.-.).ili>c'umi»ii  of  K.  S.  N.  S.(IIKH)) 
c.  172,  ».  10. 

(O  >>.  HlH.nprM. 

U)   /'"J'l  V.  Stan.  23  ().  U.  X3. 

l0)  r.  :tU.  Mti/iii.  Kit  iliKtiiK'liuii 
iK-iwei-n   illi>-iil  ilJnimHi  ninl  eiottwive 


(lUirtssH  M  a  raune  of  action,  lee  Prntxn 
V.  Ap/'Uhg.  27  N.  B.  U.  »2. 

(A)  UMMkmtiH  ».  iMirmfT,  m  I',  t '.  I!. 
870. 

(l)  UnhlMMOH  V.  Sliuldn,  !.'>  U.  t\  C.  I', 
38(1. 

(k)  ninrk  y.  ('i>lfiu,iH,  2»  V,  C,  ('.  I'. 
..07. 

(0  :.  M.  I..  H.  3.V.t. 

Cw)  1  Han.  44, 

(n)  I'.  Hid,  tMjtni. 

(!•)  Dr  fjrimrlii/  v  .sVctW,  30  N.  II.  1!. 
104.  K«<«  /Mif  V.  OJIrifH,  2fl  N.  II.  K. 
1I\  |>ri.-vviiiiiii{  «  riwuc,  bow  |ileuik'l 
in  nctinn  for  amauli. 


^ff^" 


Cuadian  Rotat. 

DISTRESS  DAMAGE  FEASANT  MUST  BE  AT  TIME 
OF  TRESPASS  (,.).  ^^ 


823) 


ti.em  loose.  They  returned  T.!.!  #  *  Pou'«J-kee|mr.  turned 
8«me  evening  an/  he  S,. mlK  ^""*  •^•-  *"  ^'^  '»«»'•"'  the 
damage  to  wheat  and  maCnli  *""'  '^T^  "  «'*tetnent  of 
tl.e  damage  to  the  SeTt  3  .In  i™  *?  ^'  * '"  '"«'**'"*•  H"'««. 
and  sale  illegal  {h)  ^"  al'andoned  ;  and  im,K>iinding 

fieldrniTltSiS  '''  ''"""''"'  ^'"«  '^'^  -*  "'  the 

co:iii?;;„:,^°„,t.'Tne&:j^^^^^  "'^^^  •"*-»-* » 

WSTHESS  DY  C'OUIIT  (,). 
A*.  Criuiiual    Code   o/   Canixia    ■■    7s»    tj. 

-4-^/0-.  LS-bXvL"'  ''""■"""•^  ''■°"™''™'.  -■  <  «).  O.UH.. 
*.L.  tor  wj^;.":-  ■"  «"'«'•  ■"<>  S«™"t).  ..  16,  warrant  „, 

Ont.  Cm.  Uw,  p.  IU79) ;  /**..</*,,  ,. 

(<•)  1'.  ^2l.»»/,ni. 

C)  Inlanil  Kvvenue  (».  182). 

(j/)  lmraij,'rHtion  («.  ««). 

(*)  Shipping  (».  Mr,), 

0)  <»ovi.rn.neiit  itoUwayi  Act  (■   7W 

{*)  F  whoriu.  («.  ax). 

(0  ltmp.><-ii.,n  aii.l  Sale  {«.  H), 

(m)  (iuii  Iim|iwtimi  (».  68). 

(«)  I'etmlfuin  Iuit|wctJon  («.  81»). 


(')  I*,  sat,  n/tra. 

C    f  ?r:  ""*'    ""''•••  •*'«  »"a,iuK 
»^>.  forb,.|,U-n  by  plaintiff.    S«,  al«, 

''■"*.mv  AV„y/v«^.  I2A.  H.26I. 

•4"  "'•^"'i"^  »■  X.-.-*/-;.^^a«  IT.  c.  K. 

('0  f«ec   .V,.«„,  V.  Smith.  2fl  ,).    R. 
'"-"■"^ '•''"**"/.  M.  T.J  Vic.  (Dig. 


<.'.>  Wciifhu  aixl  H 


louurei  (b.  7M). 


3S9m 


Caiuuilan  NctM. 


Ontario. 


Ontario. 

Alberta  lud 

Satkatohe- 

wan. 

Britiah 

Colombia. 

Kanitoba. 


DISTRESS  FOR  TAXES  (a). 

While  the  procedure  for  enforcement  of  payment  of  taxes 
be  an  execution  rather  than  a  distress,  as  stated  in  i,he  text, 
Courts  have  no  liesitation  in  giving  damases  for  Ul<gal  dit\ 
where  the  procedure  is  incautiously  applied  (b). 

The  following  are  somo  statutory  provisions  for  this  qc 
distress.  It  is  to  be  noted  that  the  New  Brunswick  sta 
terms  the  procedure  an  "  execution": — 

4  Edw,  VII.  c.  28  (Assessment  Act),  ss.  108—108. 

C.  0.  N.  W.  T.  1898,  c.  70  (Municipal),  s.  147. 


V«w 
Bnmawick. 

Hova 
Scotia. 


R.  S.  B.  C.  c.  179  (Taxes  on  Proi)erty),  h.  87. 

R.  S.  M.  1902,  c.  117  (The  Assessment  Act),  s.  115,  disti 
for  poll  tax  ;  s.  129,  distress  for  municipal  taxes. 

R.  S.  M.  ltK)2,  c.  186  (The  Provincial  Licence  Act),  s. 
distress  for  rents  due  to  the  Crown. 

R.  S.  M.  1902,  c.  160  (The  Railway  Taxation  Act),  s.  9,  disti 
(for  taxes)  on  goods  of  railway  conjpany. 

C.  S.  N.  B.  c.  170  (Rates  and  Taxes),  s.  84,  execution  agai 
ratepayer. 

R.  8.  N.  B.  1900,  t .  78  (Assessment),  s.  98. 


(a)   I'.  .'»2I,inf/»rrt. 

(*)  A'.^-,  DitHuhiw  V.  CumpMI.  2 
O.  L.  K.  124;  MrKinnoii  v.  McTugMe.  1 
O.  L.  K.  233  ;  Cty  of  Ttnonto  v.  I'ujifiiH. 
30  .'*.  r.  It.  .Hlh).  distruu  in  a  >tubMi|iicnt 
year,     when     peruiiasible  ;      /.nyti    v. 


Uallif,:   4   O.    L.   R.    112   (I90S). 
Siiivyert   v.    City  of  Torunto.  2  O.  I 
'17  :    4    O.    L.    R.   (521  ;     Waeektei 
I'inUrtoM.  fi  O.  L.   K.  241  ;    Veddei 
(%iil.-»'y.  1  H.  ('.  H.  l-t.  11.  7(i. 


ion  again.st 


CHAPTER  Xm. 

TRESPASS   TO   LAND   AND   DISPOSSESSION. 


Tx  «    .  ,  PAOE 

Ueflnition  of  I'ossiwion    333 

J>i>  trrtr,  no  defence  in  Trenpli^  307 

TrefipMi  by  Relation 33(, 

Forcible  Entry  "  ^^ 

Sut'jeot  M8ftcr»  of  Poswi^ion .*.'.'  ;m 

Tem|X)rary  r!«geggio,i   33,, 

HareTnapass "'  j^i, 

Jusliflcatfon  of  Tr..i)paM  '"'"'""  344 


PAOIB 

Ri>htof  Way 3^ 

Customarv- Rights S50 

I''?«'«*    .".■■.:.■  351 

Injury  to  Reversion  354 

Measure  of  Uamages  in  Tres'iMu^H  355 

^)^tmn\t  tM}Ajv,teHii  3jjo 

Statuten  of  Limitation "im 

^-"^  37« 


Trespass  consists  in  any  unjustifiabl.  intrusion  upon  a  person's 

ZZ"     a«  nt       'T""  "' "''  ^"  •^^''P^-^"  -Ending 
withoT  '^"""""  "^''^  ^  ^'^^'^  -'*h  tiUe  or 

ni  ^r^  "'u'""'"^  *^  ^"''"  J'°^"«««'''"  ^"tbout  title  must  in 

^enalr.tb^''^*  ^'^  '"^  -^-stands  by  possessLl 
to  enable  h>m  to  bnng  an  action  of  trenp^^sB,  show  that  he  has  a 

-^  -.^o  pc^eession,  that  is  to  say.  actual  physical  prehensio^  of 

^e  parucular  portion  of  the  soil,  to  the  bu  Jta.uial  ex    us  o"  o 

pother  persons  from  participating  i„  the  enjoymen    of  it 

What  amounts  to  such  a  d.  facto  possession  n.usi  in  all  cU« 

be     question  of  degree,  but  the  physical  prehension  mus     xZd 

:  r  ::r^:;f  ,:^^'«  -b,eet..atterover  which   '^. 
aion  18  claimed,       If  there  were  an  inclosed  field,  and  a  man 

w^  S  to  r  "'''  T  ''  ^"'  ''^  '^'^'  *»-  Rate/be  mfg^^ 
if    b   r  ''  '  ''"  •^''"''  »^««*««'°"  «'  the  whole  iidd  •  but 

^  ^       y  acquire  a  .^  yarA>  possession  of  A0  wholo  8eRm(/,) 


Definition  of 

|>088e:48iou. 


l'aa«e)tf<ion 
without  title. 


Must  Im- 

•ubotniitialiy 

excluitivo. 
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It  is  obvious  that  two  ^lersons  claiming  adversely  canm 

possession  of  the  same  portion  of  the  land  at  one  and  th 

time,  therefore  a  i^rson  claiming  without  title  cannot  be 

have  ft  de  facto  possession  iiniess  the  true  owner  has  b< 

possessed.     In  one  case  a  road,  the  soil  and  freehold  of 

was  in  the  plaintiff,  ran  from  a  highway  to  a  well,  the  1 

each  side  of  the  road  belonging  to  the  defendant,  and  the 

by  virtue  of  a  dedication  by  the  plaintiff's  predecessor  i 

exerciBcd  a  right  of  passage  over  the  road  to  the  well 

defendant  built  a  wall  across  the  mouth  of  the  road,  lei 

stile  for  foot-passengers  to  the  well,  and  levelled  the  fer 

each  side  of  the  road  so  as  to  throw  it  and  the  adjoinin 

into  one  close,  and  this  state  of  things  continued  for  upw 

twenty  years,  after  which  the  defendant  further  obstruci 

road.      It  was  held  that  the  plaintiff  might,  in  virtue 

ownership  of  the  soil  of  the  road,  maintain  trespass  fo 

obstruction,   for   that  the    public,    by   e.xorcising  the  ri 

passage,  which  they  derived  under  the  freeholder,  kept  h 

and  possession  alive,  so  that  the  defendant  never  had  the 

sive  possession  of  the  soil,  and  consequently  had  not  acqi 

statutory  title  to  it  (a). 

^^  here,  however,  there  is  a  ri^'ht  of  way  appurtenant  ( 
a  j.nrticular  tenement  a  subsequent  enlargement  of  the  i 
such  way  for  the  benefit  of  new  buildings,  will  be  restraii 
injunction  (/>). 

Nor,  apparently,  does  the  public  user  of  country  field 
by  permission,  raise  any  presumption  from  which  dedi 
may  be  in /erred  (c).  And  a  similar  rule  has  been  held  to 
in  spite  of  the  fact  that  the  termim.a  adqiuni,  to  which  the 
led,  was  admittedly  a  public  gathering  place  for  religious 
lative  or  political  purposes  at  a  period  long  anterior  to  th 
from  which  the  present  proprietor  deduced  his  title  (d). 
If,  however,  r  person  be  in  occupation  without  title  of  « 


(«)  'JiiHfnlnim  V.  Jlyrne,  (IHtil).  The 
clecioiun  of  I  Inn  vmv  by  thf  Kxclier]uer 
Chnmiier  i»  imnioitctl.  exci'|)t  in  the 
juilcmem.-.  ill  //.  ./.'</  \.  7*(»«/y«c».(I>>77) 
II  Jr.  llt|>.  C.  I.  2.18  ,  ami  t.t-  Litllrdulr 
V.  LirerjHH'l  Cinr^f,  (IIKmi)  1  C'li.  l;i, 
A,  C 


(h)  Ifiirrit  V.  i'lfiifr,  (190.".)  ! 
»lli,  C.  A. 

(<■)  Jlffiirtu  V.  Unhaidi.  (1! 
1,.  .1.  I'li.  Ills. 

(li)  Att.-diiH.  V,  Autrnltn'.  (\ 
Ch.  18.". 


BARE    POaSESSION. 

trespassers,  then  user  of  tL  Z  bTsulh  "l'^'"  '"'  "'^ 

matter  of  ,a.,  prevent  such  oc  u^at   n      th!:^^;    "^  ""'  ''' 
•ng  to  imsession,  l,ut  it  is  mat  JT       .  ''■°'°  '*'"°""^- 

the  occupation  .as  not  :::ZZ^l:;:^:i:^'  td  r  '""^ 
pnncple  seemn  to  appj.v  wl.ere  the  partJe    u  ^.  tU  T'"' 

""dera  title  not  derived  from  the  frerolde' T^/"V     " 
person  for  a  long  ti^e  enjoyed  the  e^clutl'  " 

certain  strips  of  crass  at  tl.Afi       7  *"'"^'^«  pasturage  over 
'•een  set  out  unde    an  "'  *  ^"^'"«  ^"'^'^'  -'"eh  ha.l 

of  certain  la.       h/  ^'f ""  '^^^^'''^^  '^^  "-  «'  the  owners 

tl-  lord  of  the  n>unor,  it  wL  h  d  tJl  1  ^  '""'"^  '"'^^  "' '" 
pasturage  did  not  by  s uch  Z"  ^  ''"'■'^'  '"J«>"'"«  "''^ 

thestripBBoa  o  lue  i!  '""'"  "'^"'"  '^«  Posnession  of 
i..  cati  there;::Cr  ,^:: -:'-  J^-  ^-  "e,«»-.r- 
il'ereto  of  their  riL^lif  of .  exercise  1,3  the  jmrnes  entiik-d 

«ci„sm,.,,  but  ho  co'rir  ,  r  "■"■ ''™  '■«'"« 
.. ":.  tt:;,:;;t':';r  :;r  "r  °'"-^- ''."'°"°'  •- """ "-  -•  -  - 

.«  I.«v,  had  p„,«..™,  „.„,,  ,.„/,    i   '  „  '-,"2  *-".« 
H»  owner.     "  The  cnri»nrooi  „  *  i        ...  ^*^'t''  the  land 

-St  he  acconiirr^  r^L^^rtf^r '^"  ^^  ^^^"^-^ 

-able  iK,Bsession  actuall  •  to  tZu     .'      '"'''  "  "'"  ^^ 
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■,'■}  JMl/y  V.  ■J7„.,„j,„,„,  (lf(;-y   ,,    ,|. 
■•!■■'     I;.  238;  iin.l  „...„,,.,  p.,^,,; 

(''  Nv  judgment  of  Hramwell,  t.J 

'';■'/' ^^  "r- u  IN!.,'.,  2  g.i,., :.!,,), 

'    "'«  churcl.wrai.i..„,  ai.,1  ..v. .J 

■  r.u.»u,  Who  by  t|.,ir  tenant.  Im,l 


ot.We,i   f„r  the  .tatutory    ,^.rio.l   the 
;-...^ge  of  ecrtnin  Ian...  over  wh 
"■'•:  7'' •  P-l^'i--  right  of  w„v.    1 

''«  ■"Statute  of  Limitations.     The  ,J^, 
in  K^.  II.  Tit.  2,  t.  3. 
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In  Lehih  v.  Jark  (a),  the  plAintiff  had  laid  out  a  strip  of  Ian 

a  street,  but  for  certain  reasons  liad  never  dedicated  it  to 

puhlic,  and  it  was  never  in  fact  used  by  the  public.     The  d( 

dant,  who  was  the  owner  of  an  adjoininR  iron  foundry, 

the  strip  of  land  for  upwards  of  twenty  years  for  the  purpo 

depositing  boilers  and  refuse  from  his  foundry  upon  it,  but  d 

knowing  that  the  street  was  intended  to  be  ultimately  dedic 

to  the  public,  and  that  until  dedication  it  was  useless  to 

plaintiff,  and  merely  used  the  soil  in  the  interval  as  a  tempo 

convenience,  and  not  in  the  assertion  of  ownership,  or  with 

intention  of  infringing  the  plaintiff's  rights.     It  was  held 

the  user  by  the  defendant  did  not  amount  to  iwssession, 

consequently,  though  extending  over  upwards  of  twenty  v€ 

conferred  no  title  (h). 

iV|*ii«ion  of        One  who  without  title  acquires  possession  of   the  surfaci 

furi,  iuvUuU-n   land,  primA  facie  thereby  acquires  [wssession  of  the  mine 

iiiiiKinN  "Iso  (r),  even  though  they  be  unopened,  for  possession  of 

surface  prinu'i   facie  operates  to  exclude  others  from  accesi 

the  minerals:  but  that  presumption  is  always  liable  to  be  rebu 

by  showing  that  the  possession  of  the  minerals  was  in  fac 

Homebo<ly  else,  for  the  minerals  may  l)e  worked  from  the  adjoir 

land,  and  apparently  even  a  wrongdoer  may,  by  driving  le' 

through  a  whole  seam  of  coal,  acquire  possession  of  the  unwor 

coal  within  the  limits  to  which  the  levels  extend  Ul).    But  1 

rule  does  not  apply  against  other  than  subsequent  tort-feasors 

cases  where  the  first  wrongdoer  originally  obtained  the  poss 

sion  by  means  of  a  concealed  or  fraudulent  trespass,  and  wli 

(owing  to  ignorance)  there  was  no  laches  on  the  part  of 

true  owners,  against  whom  the  Statutes  of  Limitation  do 

run  (e) . 

Although  in  order  to  constitute  actual  fraud,  so  as  to  prev 
the  Real  Proptjitv  Limitation  Acts  from  runn.ng,  the  tort  co 
plained  of  must  be   something  more   than    a   mere  neglig< 


(a)  (1870)  3  Ex.  I).  2M. 

(A)  See  jii'l^m<mt  of  (Vickluim,  r.J,, 
p.  •-'71.  Ami  111  Corrrelulv  v.  i'harltom, 
(1h;,'<)  4  g,  W.  I),  p.  122,  Itrcit,  L.J..  to  a 
KTent  extent  rcstvil  liw  jiulgment  on  the 
abaeuce  of  an  aaimuji  utuaidjmdi 


(r)  Pfr  rurko.  I!..  .S«;,^/,  v.  IJ, 
(ls.-,4)<t  Exth.  p.  .-):4. 

id)  See  /«•(•  Hall,  V.-C,  A,ht„u 
.Stork,  (1H77)  (1  Ch.  I».  |i.  72«i. 

(»•)  JUUi  {'oal  MiitU,,  <•„,  V.  Othni 
<.l*W\  A.  C.  S;"! 


Jta  TeHTii. 


encroachment  bv  the  wronarln-. 

A  poiseMion  which  satisfiB.  ih.    i 
«."■».",.».«,„,,,.  confer,  d '•„'",  ""'  °'  '*"'«  'W"i 

.how  a  title  ,„  it ;  i,  „ive.7S, "       T""'  ""  "'"'  "•""''  ■ 
«-h  .  p„.««,.U  r.t    iJ  "  '  '"  ^'"""l''"'-     He  who  h« 

■Wence  to  the  action,  unles.  the  defeln?         .■""  '■""  "  °°  '"■»""™ 

-p...n«,  Of  w..ao„c  h,.Ve.tr^;':r;:::;:''"'"'«-'  ;'.'fr-. 

Nor  does  it  matter  how  recentlv  th.  ,  "®  "'*"«'"  <'•)•  '""''='«<*• 

This  protection  which  the  law  gi  '  TIT"  ""  "^''""'^  ^''^• 
'-  "othin«  more  than  an  elteTsl  ' Th  ''*'"^-°"  ««««-«  to 
accords    to  the  person  (^        ^^''^^  °'  **>«  protection   that  it 

.o.ho«,  «„t.  0,  dieturUnc.  rjhfh  fhf^  '"''"'""'"J- 
.»B6  tine  he  interfered  with "  <n  Z  .k  '^"''°  "'«'"  "  'h« 
•ion  o(  the  pr„t«,tio„  i.  to  be  fonnd  ta  itZ  """'"  ""^  '''''""'■ 
•"  preventing  bre«=he,  „(  .he  ^e  '^'°°"°'  "*=«""^ 

•;«"  -  hei„«  no  defen..  Lthlrtio'l'^TdT^  -^  ''.^'■ 


•17 


Cr'.m    '''''^'-!>  r<„/  n...  (i^aa)  „, 

.;''"';"■ '^■^-*-(«7'-'«)'*T  K.7H 

■-'  ^  put.,";  1  -""' "'  '^"•'•^  •" 

.'.        "  J'wliflcjition  iinil<.r-  /... 1 

^•-"wner.  the  averment  of  c;o;n;,;;;ul 
C.T. 


wiis  not  traversable  >,■   ..i.  >- 
(w  />•,./  "«'"e,  Ml  „rli.'r  nor.U  that 

Ji*  trrtu   wan  n  ijefen,  ■.  it      ■, 
''*•.  (170.1)   1    Salk.  107)       Hif   ,\,i 

ii"~ -" '*«  ^■' ..."  ;.w 

(^  fuft,ru     V.      r„„y^^,    (i,p 
faont.  547.  l'"'-;    J 

O)  In  tt„  Amerfcw,  ewe  of  r«f/,  v. 
27 
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How  pOHCS- 

•ion  without 
title  may  be 
loat. 


same  measure  of  damages  as  if  he  were  the  owner,  for  possessin 
is  primii  facie  evidence  of  title,  which  cannot  he  dinplaced  h 
merely  showing  that  the  possession  was  of  recent  origin  and  wi 
not  derived  from  any  person  who  bad  title  (a). 

And  a  fortiori  the  alwve  rale  applies  where  the  person  injure 
by  the  trespass  is  a  licensee  of  the  Crown,  legally  interested  i 
the  soil  for  a  specific  purixtse,  such  as  the  catting  of  timber  (h). 

A  bare  possessor  who  voluntarily  abandons  possesuion  and  go< 
away  without  any  intention  of  returning  loses  his  possession  f( 
all  purposes  (c),  and  is  in  the  same  position  as  if  he  had  nev< 
been  in  possession  at  all. 

If  a  possessor  without  title  is  expelled  by  a  trespasser  who  ht 
himself  no  title  he  may  lose  l)is  possession  by  submitting  to  tli 
expulsion,  or  by  delaying  to  re-expel  the  intruder  within  a  reasot 
able  time.  But  in  the  absence  of  submission  and  until  tli 
expiry  of  a  reasonable  time  expulsion  by  a  mere  trespasser  dot 
not  divest  the  (wssession.  In  the  case  of  Browne  v.  Dair$on  (r 
the  defendants,  trustees  of  a  school,  dismissed  the  plaintiff,  tli 
master  of  the  school,  and  locked  the  door ;  the  plaintiff  subsc 
quently  broke  open  the  door,  entered  and  continued  in  possei 
sion  without  acquiescence  on  the  part  of  the  defendants  for  te 
days,  when  they  forcibly  ejected  him.  To  an  action  of  trespas 
for  the  ejection  they  pleaded  only  a  plea  of  "  not  possessed, 
omitting  to  plead  "  liherum  tenemetitum."  It  was  held  that  no 
withstanding  that  there  was  no  plea  raising  the  question  of  titl( 
and  that  the  defendants  were  consequently  to  be  treated  as  havin 
a  mere  possessory  interest,  the  plaintiff  could  not  succeed.  " 
mere  trespasser,"  said  Lord  Denman,  "cannot  by  the  very  a( 
of  trespass,  immediately  and  without  acquiescence,  give  himse 
what  the  law  understands  by  possession  against  the  person  whoi 


S/tri»j,  (181K)  i:.  MiwK.  l.s:.,  tlie  .lefen- 
tlant  cut  (ti)wii  somu  treoM  on  laml  of 
which  thi-  I'lniutiff  was  in  bnrc  ihwm!*- 
Rioti.  It  <*■■■<*  hclii  that  llu-  ptuiiiliff 
could,  in  !»n  aetiim  .f  tresjiam*,  ni.-ovcr 
the  valne  of  the  treeii,  notwi!h.itai)<ling 
that  the  true  owner  could  be  ^liown. 
Bnt  the  ground  of  the  defi.ion  who  thn' 
the  plnlniitT  wouM  U>  lir-.Me  ovor  to  the 
trut'ownt-rin  anaolionfor  m -^v  •  imtitji. 
The  (irinciple  Iai<l  down  in  thi*  case  is 


cnrrietl  farther  in  '/'*'•  W'liilijield,  (luo 
1".  42,  in  which  damaged  wore  nward< 
although  there  wag  no  liability  over. 

(rt)  See  lielow.  |..  3tUi,  on  the  KUbje 
of  Kjectment. 

(A)  (JlfHiii'ml  Lumber  Co.y.  I'killi/i 
ilVH)  A.  C.  40."),  !■.  C. 

(r)  TrtuHtvt.   Krtrutnm   iih4  A^^i 

i;>.  v.. short.  (iHMfii  i:«  Ai.|..  Ca*.  7y:i. 

(«')  (1840)  12  A.  A:  K.  (•.21. 
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he  ejecu.  «nd  dnve  him  to  produce  hi.  titi«  ;,  u 
delay  reinstate  himself  in  hi.  fnr  J  '      ''*  *"*"  '^•»''«»' 

con-idered  to  be  wTh    J  d   ay  ZtT^r"    '"''**  '*'"  «- 
•Unces  of  each  particular  cat    Tthe  T       "^"  *'^  '=''-^"-' 
eon.idered  a  re^nable  time     One  r  ^"  T  **"  ^*^"  «" 
P<>~-sorha.foranexpuZ"bya  rel*^^*'^"'^^'^  *  "--  ««'"«^ror 
oat  the  intruder  and  rein.tal  h'CfTnTfoM:-'  """  ^°  ^"'"  '— ^' 
law  Mnction.  a  resort  to  for««      u  .       ^"'  P'"'P«««  *'•«  "»"^'°«- 

door,  or  do  any  other  acT oVv    i  "^"^  •""**''  °P«'>  ">«  «»ter 

without  'iabiiirt^iririr Te"^^^^^  -  -^^y 

Entry;  for  it  is  in  esik.:it.«l       ^.  ^**'"*«"  «'  forcible 

the  entry  i,  n^  ,h„„|j  ^        a./  J,""?"  "'""•  P-wion 
Such  „  entry  by  th,  fo^JTtitl:^'''"  ""  '""• 

loet ;  .nj « .u,v.  iia  ;„t .  rr? """''  ■"  '^ """ 

»ri^";tLrr.:t"T'^''™^°--»'^^^^^^ 

.j«ln,.nt,  for  He  ^Jt:„^"'  '''■P«>'e"«l  c.„„o,  «„« 

-^  .bough.  „  .1.:^^^'' ""::'"»' "■"•'  !>-,  hi.  ,.u! 

»  «lw.j,  li.1,1,  ,0  t,  „^  P       '«.  '!■«!  pre.u„,,iion 

»"»«  i.  (C.  ,t  j.  „„  a„„,,  J^  "  t^""  "■<>•"  who  .he  „■„. 
J-n  „„.tea  W  .  wrong.oir":'.;'  ;„„^«:;:'^--'.o  "«• 
drai^je.  not  only  t„rt|,eou.teriiL|(  1    .^  •"  "^"'" 

■«eh  form  „t  „tio„  Mel  „.t    ,    t  °""""'  °'  ''•°»8«»  '" 
pLintifT  „.,,„  „.  j„„|„       7™  °'  "»  I«"<1.  (or  i,  it  ,„e,  no 

»'."tagiaoi,.tm„,,  ;:\: ';'."'' r  '•"'  '■"™  "■»"«"• 

»hhittvauon  of  the  original  Irespat-^, 


(*)  p.  3i>;. 

(''}  See  tit'tnw   •*,  gflii 


(rf)  Me.-    the    form    of   count   for   a 

I'lea.l.nip*,  7tli  «!     v^i    o    .     "7     "" 
note  tUerei.i.  "'  '     °''"*''  •""* 

27-a 
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PowwMion 
with  title. 


Treapawby 
relation. 


from  which  point  of  Tiew  th«  ditinagM  tnfty  potsibly  be  in  tl 
discretion  of  the  jury. 

A  bare  poueuion  of  land  without  title,  provided  it  MtiBfi( 
the  two  above-mentioned  oonlitionB,  of  being  inbRtantiallj  exch 
■ive  and  of  being  had  animo  ixntidendi,  will  by  virtue  of  tl 
Btatntes  of  Limitation  (a)  in  dae  courae  of  time  matare  into 
title.  Provided  the  original  poeaeaiion  he  not  tainted  by  "  coi 
cealed  frand,"  in  which  ease,  an  already  stated  (/<),  Statutes 
Limitation  do  not  mn  against  the  true  owner. 

In  the  early  periods  of  the  history  of  our  law  might  seems 
some  extent  to  have  been  confounded  with  right,  and  actual  po 
session  to  have  been  more  highly  favoured  than  property  or  tl 
legal  right  to  possession.  Where  at  the  time  of  the  commissi( 
of  any  trespass  upon  land  the  owner  happened  to  be  out  of  po 
session,  either  by  reason  of  his  having  been  wrongfully  onsU 
or  by  reason  of  his  having  neglected  to  enter  into  possession  up( 
the  accrual  of  his  title,  he  seems  to  have  been  without  reme< 
for  such  trespass. 

In  course  of  time,  however,  the  injustice  of  not  extending 
the  right  to  possession  the  remedies  which  were  allowed  to  ba 
possession  came  to  be  recognised,  and  a  legal  fiction  was  intr 
dnced  whereby  the  party  having  tH«i  right  to  possession  wa 
upon  entry,  deemed  to  have  been  u.  possession  from  the  da 
when  his  right  of  entry  accrued.     This  doctrine  of  possession  I 
relation  obtained  as  between  disseisor  and  disseisee  as  far  ba< 
as  the  reign  of  Henry  VI.  (c),  and  its  application  was  down 
comparatively  recent  times  considered  to  be  confined  to  th 
particular  cace  [d) ;  but  in  1855  the  doctrine  was  extended  to  tl 
case  of  heir  and  abator  («),  and  three  years  later  was  applied 
the  case  of  entry  by  an  assignee  of  a  lease  (/),  since  which  tin 
it  must  be  taken  to  be  of  general  application.    "  That  is  tl 
ordinary  doctrine  on  which  actions  for  mesne  profits  are  foundei 
you  look  at  the  date  of  the  title,  and  after  entry  consider  tl 


(a)  A»  to  which  nee  below,  p.  S63 

(»)  See  p.  182. 

((■)  Rollc   Abr.    TreipaM    |>er    Rela- 
tion.   T. 
«0  See  /wr  Parke,  B.  LUnhMd  r. 


Readji,  (ISnO)  3  Exch.  p.  »44. 

(c)  hunu-tt  V.  Kirl  of  (iHildfai 
(18:>.->)n  Exch.  19. 

C/)  HaHrlijTe  v.  Andtrum,  (IW 
R.  B.  it.  E.  819. 


'^m 


TBUPAR8  BY  BUAtON. 

pwty  entitled  to  hare  be«  then  in  po««H^on'7a»     Th.  r      . 
however,  did  not  go  the  whole  lengthTL^L  J**'  ^r*"' 
POMewion  aa  «^r  ,«  equivalent  in  nJ  ^  "'*  "«''*  ^« 

«..t  a  plainUlTwho  Xtl^'veTZ:"^  l'^'  ''"  "^"''•^^^ 
mitted  while  he  wa.  out  nf^       ^  '  '*"■  *  ^™'P*"  ''«'»• 

i>-ght.  go  th:;h^^:^~o:  :S'i  ^'°- ^  r^'^- 

»n«lung  a  formal  claim.  '  equivalent,  of 

A  right  to  the  immediate  txMMMinn  ^i  i     j  • 
actual  po8i«B.ion  by  entrl  u^^  *"''  "  '°"''*'"^**  »"^  «»'^- 

of  a  claim  to  it  in  i^^  T  '"^  ^"  °'  "'  •"•  ''^  *»>«  '°*''i"g 
there  hae  In  I'l  Tpr^lr^^^^^^^  '"«' 

statutory  requirements  (rTh  '*^*''"^  Preliminary 

part  of  t..;  jrr^thei iz;  L"::ir  r  "'-"^ 

entry.     Thus    wh«r«  «..»  i   •  y  "  ■"Solent  to  constitute 

•ntry  upon  any  ,„„  of  ,1,.  |.„j  ,„,.  t\Lf    °'  """y'  '■" 

«..  whoi.  o.  .h.  i^d  u,  which  r.m.'  ^ri  °' 

n  the  po»«„i„„  ol  m„re  .h.„  one  .ronodoer      II  L        .     ^ 

rorrht::f:r:rr--i^^^^^^^^^^^ 

Jand  ia  of  the  B*m«  .w   /  '  ""*  e^aimmg  of  the 

Muin  t«ri«  o««<,Vt  <  n  fnr  ti,  .  a»B8ei8or  is  a  new  dis- 

"..  P.r«,„  .mi«'l';,     X  "^:'  1"'  "^  "^  "^  "'  —'in* 
uubarrad  hnf  ««*  #     .J      trespass  so  long  as  his  title  remains 
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»et  next  i«^-c.  note  (r). 


*tli  eil.  J).  53 
(r)  /AiW.,  p.  .14. 
(/)  Com.  Dig.  cUim.  A   !. 


W>-J^ 
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Limitations  from  running  (a).  Nor  does  the  fact  of  a  landlord 
entering  from  time  to  time  upon  premises,  in  respect  of  which  he 
had  received  no  rent  for  over  twelve  years,  for  the  purpose  of 
doing  repairs,  prevent  the  Statute  of  Limitations  running  against 
him  (h).  Entry  or  claim  by  agent  is  enough  to  vest  the  possession 
in  the  principal.  The  entry  which  is  necessary  to  make  the  doc- 
trine of  relation  apply  being  a  mere  form,  it  seems  that,  as  regards 
a  plaintiff's  right  to  bring  an  action,  the  cases  of  land  and  goods 
stand  practically  upon  the  same  footing,  that  is  to  say,  that  he 
may  sue  who  has  either  the  possession  or  the  right  to  possession 
at  the  date  of  the  trespass  committed,  subject  to  this,  that  in  the 
case  of  trespass  to  land  the  plaintiff  must,  where  be  relies  on  the 
right  to  possession  and  not  on  the  actual  possession,  go  through 
the  form  of  entry  or  claim  before  taking  out  his  writ  (c).  It  does 
not  seem,  however,  to  have  been  expressly  decided  how  far  this 
doctrine  of  relation  will  apply  where  the  party  entering  had  at  the 
time  of  the  trespass  only  an  inchoate  title  to  the  land ;  as,  for 
instance,  where  a  trespass  is  committed  to  a  glebe  after  institu- 
tion, but  before  induction  of  the  parson,  the  party  instituted 
becoming  by  institution  parson  for  spiritual  purposes,  but  having 
before  induction  no  complete  title  to  the  teujporalities  ((/) :  or 
again,  where  the  plaintiff'  has  a  mere  equity  to  call  for  a  legal 
title ;  as,  for  instance,  where  a  tenant  enters  under  an  agreement 
for  a  lease  and  sues  a  stranger  for  a  trespass  committed  between 
the  date  of  the  agreement  and  that  of  entry ;  though  possibly, 
since  the  Judicature  Acts,  one  who  so  enters  under  an  agreement 
for  a  lease  is  to  be  regarded  for  such  purposes  as  in  the  same 
position  as  one  who  enters  'uider  an  actual  lease  (e). 


(rt)  3  i;  4  Will.  IV.  c.  27,  ss.  10,  U. 

(/*)  L>/,ifi  V.  .Smilt/i,  (189i»)  1  Q.  B. 
48(1. 

((■)  To  the  rule  that  trespass  by 
relation  cannot  be  set  up  except  where 
the  plaintiff  ha*  entered  before  writ  the 
case  of  a  claim  for  mesne  profits,  as 
against  a  stranfrer.  presumably  iloes  not 
form  any  exception.  Xo  doubt  by 
Ord.  18.  r.  2,  of  the  Rules  of  the  Supreme 
Court.  1M83,  it  is  provided  that:  "  Xo 
cause  of  action  .  .  .  shall  be  joined  with 
an  action  for  the  recovery  of  land, 
except  claims  in  respect  of  mesne  pro- 


fits, ic."  But  the  rule  docs  not,  it  is 
conceived,  do  away  with  the  necessity 
of  entry  Ijcfore  writ,  in  the  cases  to 
which  it  applies :  for,  as  has  been 
frequently  said,  the  Judicature  Act  is 
merely  a  statute  of  procedure,  and  does 
not  alter  the  rights  of  parties. 

{(I)  See  /{lire  v.Jiirkh;/,  (l,->77)  Plowd. 
p.  •)28. 

(<■)  See  W'ahh  v.  LoimIuIc,  (1882) 
21  Ch.  D.  p.  14  :  AU/ni.^fii  v.  ni-iwhjiiy. 
(1884)  2(i  Ch.  1).  p.  .-,(;4;  Lm-lhe'r  v. 
Ileiiiei;  (188!t)  41  Ch.  D.  p.  2r,4. 


EFFECT    OF    ENTRY. 

The  H^al  effect  of  entry  hy  a  person  entitle,!  is  not  in  anv  nav   Kffoct  of 
atlected  by  the  fact  that  another  who,  xvitlioiu  title,  was  previously  '"''^• 
ni  possession  persists  in  remaining  upon  the  land  concurrently 
uuh  the  true  owner.    "  As  soon  as  a  person  is  eniilie,!  to  posses- 
sion, and   enters  in  assertion  of  that  possessio.i  .  .  .  the  law 
munediately  vests  the  actual  possession  in  the  i-erson  who  has 
so  entered.     If  there  are  two  persons  in  a  field,  each  assertin.^ 
that  the  field  is  his,  and  each  doing  some  act  in  the  assertion 
of  the  right  of  possession,  and  if  the  question  is  which  of  those 
two  IS  in  actual  possession,  I  answer,  the  person  who  ],as  the  title 
IS  in  actual  possession,  and  the  other  person  is  a  trespasser  '•  (-0 
Though  two  or  more  persons  may  be  concurrentlv  in  i-ossession 
as  joint  tenants  or  tenants  in  common,  there  can  be  no  such  thing 
us  concurrent  possession  by  two  persons  claiming  adversely  to 
one  another. 

A  party  having  a  riglit  to  the  jiossession  of  land  must  not  eflect  Forcible 
Ins  entry  Mith  force,  otherwise  he  will  render  liimself  liable  to  a  '■""'^■ 
criminal  prosecution  under  the  Statutes  of  Forcible  Entry  (/.) 
the  hrst  of  wliich  provides  that  "none  shall  make  entrv  into  any 
ands  and  tenements,  but  in  case  where  entry  is  gi^en  by  the 
law;  and  in  such  case  not  with  strong  hand  nor  with  multitude 
of  people,  but  only  in  a  peaceable  and  easy  manner,"  on  pain  of 
mii.nsonment.     The  second  of  those  statutes  makes  a   forcible 
detainer  a  substantive  ofience  if  preceded  by  a  forcible  entry  ; 
while  the  third  makes  a  forcible  detainer  after  a  peaceable  entry 
n.i  offence,  but  tlii.  uuist  be  understood  to  refer  only  to  the  case 
of  an  entry  which  though  peaceable  was  yet  unlawful,  as  beinr. 
wuhout  title  (c).     An  entry  is  forcible  within  the  meanin^^  of  the 
statutes  where  it  is  effected  by  breaking  open   outer  doors  or 
wmdows,  even  though  there  be  no  one  in  the  liouse  at  the  time  (d) 
01-  where  it  is  accompanied  with  actual  personal  viclenr-e  or  even 
tlu-eats  of  personal  violence  (,) ;  but  entry  gained  by  unlocking  a 
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(")  Per  Maulc,  J..,7„w.,  v.  r/ui/immi, 
(l'*47)2  Exch.i).  82I.aiiproveil  hyUml 
>clWiie,  in  Low:,  v.  J,/fonl.  (^I't^Td)  1 
-M'l'.  <'as.  p.  426. 

('')  •■>Kicli.  II.  c.  7:  1.5  Kicli.  II  c   •> 
^  Hen.  VI.  c.  '.».  '     ' 

(.'■)  Jfrj-v.  Oahlcj,  (1832)  4  IS.  .V  A.I. 


30  r. 

('/)  Com.  Dig.  Forcible  Kiiti y,  A.  2  ; 
aii<l  >ee  Tiinie,-  v.  .Miijm,<tt.  (1S23)  1 
liinj.'.  l.")S. 

('■J  Hawkins.  1'.  C.  Vnl.  ].  p.  "Ol  :  and 
si'C  llci.  V,  Stiuhl,  (IsOii;   U  W.  U.  six;. 
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door  with  a  key  or  l)y  means  of   an    artifice   is  justifiable  [a). 
Whether  hreakinr;  open  the  gate  of  a  field,  as  opposed  to  the  door 
of  a  house,  would  l)e  a  forcible  entry,  seems  to  depend  upon 
whether  the  complainant  himself,  or  some  person  acting  as  his 
agent  to  retain  possession,  were  in  the  field  at  the  time ;  it  is 
not  enough  that  he  should  have  left  his  cattle  there  (h).     A  man's 
field,  unlike  his  house,  is  not  his  castle.     Breaking  an  inner  door 
of  a  house  is  not  a  forcilile  entry,  even  though  there  be  persons 
in  the  room  (<■).     But  though  a  person  who,  having  the  right  of 
possession,  exercises  his  right  of  entry  in  a  forcible  mannci,  is 
criminally  indictable  therefor,  the  better  opinion  seems  to  be  that 
he  is  not  civilly  responsible  in  damages  to  the  party  who  was  in 
possession,  even  though,  having  entered,  he  expels  him  ;  because 
the  entry,   although  criminal,  vests  nevertheless  the  legal  pos- 
session in  the  owner,  together  with  all  the  legal  incidents  that 
attach  to  possession  (,/).     There  has,  however,  been  a  great  diver- 
sity of  opinion  on  this    subject.     In   Ilillari/   v.    Gaij  (<■)    Lord 
Lyndhurst  ruled  at  nisi  jtriiiH  that  a  landlord  who,  on  the  expiry 
of  his  tenant's  term,  turned  the  tenant's  wife  and  furniture  out 
into  the  street,  was  liable  in  damages,  because,  "  if  the  defendant 
had  a  right  to  the  possession  he  should  have  obtained  that  pos- 
session i)y  legal  means,"  that  is  to  say,   should   have  brought 
ejectment.     In  Xeatna  v.  Ilarland  {/)  the  majority  of  the  Court 
of  Common  Pleas,  dissentiaite  Coltman,  J.,  held  that  a  civil  action 
would  lie  for  entering  and  expelling  the  plaintiff,  if  the  entry  was 
forcible,  even  though  the  expulsion   was  with  no    unnecessary 
violence,  because  such  entry  being  unlawful  could  not  vest  the 
possession  in  the  owner  so  as  to  entitle  him  to  treat  the  other  party 
as  a  trespasser.    And  this  view  has  been  adopted  by  Fry,  J.,  in 
the  two  most  recent  cases  on  the  subject  {g).     On  the  other  hand. 
in  Hancy  v.   Bnjd'jes  (h)   the  Court  of  Exchequer  questioned 
the  decision  in  Xewton  v.  Ilarland,  and  adopted   the  view  of 


('/)  Com.  Hig.  Forciblfi  Entry,  A.  .3. 
It  has  been  said  that  takinjf  the' roof  oflE 
a  house  is  not  a  forcible  entry  {Joiifti  v. 
■folr,/,  (KSyi)  I  y.  li.  78(1).     .W  rjiiffip  I 

i>>)  litic.  Ab.  Forcible  Entry.  B. 

((■)  Pfr  Coltinan,  J.,  yfirfon  v.  //«/•- 
linid,  oil  third  trial,  (mio)  1  M.  i  G. 
p.  66'J. 


(d)  And  see  Tumor  v.  Meymoff,  (182:i) 
1  Bing.  ms. 

W  (1833)  r.  C.  &  P.  284. 

(/)  (1810)  1  M.  &ti.  i!14. 

0/)  IteiUInU  V.  Miiitliinil,  (1881  17 
Ch.  U.  174  ;  Edwirk  v.  U„w1<"g.  (lsj«0 
18  Ch.  IJ.  l'J9. 

(h)  (.1845)  H  M.  tc  \V.  437. 


^. 


•■<■;,..-;  },im:r. 


FOnciBLE   EXPULSION   BV  OWNER. 

I-lder.  who,  in  order  to  "tu         '      '  ''  "'""""'^' '''  ^  ^^•- 
a  person  w  on^fu    ^  old.        '""•"^'^" '^ ''''^  '''''''  -^'^"'^^ 

«J.ape  of  an  ind"  L  nUo      ,     ''•'""         '"  ''"  """'  '"  ''"' 
other  party      I  .    "  ,       ''^^'^  '"''•^■'  ^'^ '«  "»^  '^''^^'^  to  the 

won  o,  llie  land  „„.,;„. , ,"  '  •„    ,  '  "'"""  »•"  '"  l>»»*»- 

•he  peace  „..,..  ,om,u7J:.  '"  """f ' '"  Z  ' ""'°  »  '"■«"=''  °' 
EHc-,  C.J.,  „.eau  .,,e  oa J  „,'  L..;^  '  2  j"'  T  "*' '"• 
lielJ  thai  no  action  „™,n  r  .'"''""""••'''■"■"■(.■)  ,d  was 

-«n.  at  ,i„ ; :;:  l:i  ,  ;s;;::  :■;  ■"'r*;  '"■■  ',^"="'"«  - 

mill-  in  a   i^aeta  el       °™?"'"'"'  "'  ""  '''"'"««■  "'"I'" 
.■.'aotU  the  >l^Xr^^.^^::r"^'"^^  ^-'^'. 

::«'^w^ha::t;;f;■•'-----^^^^^^^^^ 

acionahle     \  ,,  i„  f     "'  ::"■'■  °"  ''«'»""  ™«  '»''!  to  be  not 

"PP^ves  of  the  ,u-,an  of  Park     B  ^n  fr  '"'  "^''''''''^ 

^veight  of  autiioritv  thp.lf  '""'''^  ''•  ^^'■"'^'J'--'-     The 

taken  in  the  teS.  '  '''"'  ''  '^  "^  '^^^-^  «^  "^^  view 

If  a  person  entitled  to  the  nossesqinn  nt 

to  get  in  without  committinrT     n       ^"'"'''''  '^'^  ^^"^^'«  ^■"-""' 

A^^        1  commuting  a  forcible  entry  even  tJm.ir,!,  i  expul^<ion  by 

does  so  by  means  of  an  artifice  he  mav  th  J?  °      ^^  ?"""  "''" 

to  defend  his  possession  .oT         ^  ^  ,     "  ^"'''^^'  "'^"S  ^^^''^e  -" 
liable  even  to^  ::Z^i:^:^:''^^'  --'--»"  ^'"-e" 
spelling  a  trespasser,  an;;:::r:.  m:Z:Z'£:f' 

peaceable  entry  by  a  party  having  title,  does  not  make 
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has  cnteifd 
peaceablv. 


'     >eetoo.,.„.i.,,,,,.,, 

('')  (1S«1)  lu  C.  1!.  N  S  71H 
('■)  (1850)  7  C.  B.  X.  ,s  371  ' 
M  (i8.-.0)Il  (^.  B,  ,,„j 


('■)(I.S82)L.  K.  I,.,  loc.  L.2.,s  n, 
thH  ca.c,  liowev.r.  there  was  no  av... 
nii'iit  ot  any  assault. 

(.'■;  (1S7G)  I  Ajip.  Cas.  p.  12C, 
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possession 
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exclusive. 


What  may  be 
subject  of 
possession. 


TRF9P.\SS   TO   L.iND    AND    DISPOSSESSION. 

the  entry  forcilile  {<i).  Tiie  piirty  so  enterinj;.  however,  must  be 
careful  to  request  the  other  to  depiirt  l)efove  he  can  justify  lading 
hands  on  him  to  turn  him  out(h),  and  in  no  case  must  he  use 
more  force  than  the  occasion  reijuires  ;  for  any  violence  in  excess 
of  what  is  reasonably  necessur,  to  effect  the  expulsion  the  owner 
will  1,6  liable  (<■).  It  is  in  the  danger  of  the  jury  finding  the  fact 
of  excessive  violence  having  been  used  that  tlie  practical  objec- 
tion to  resorting  to  tliis  mode  of  ejectment  by  force  mainly  lies  ; 
and  having  regard  to  that  danger,  where  possession  is  sought  to 
be  recovered  of  land  in  the  occupation  of  a  wrongdoer,  it  is  in 
general  advisable  to  have  recourse  to  the  reaiedy  ])v  action. 

The  possession  of  a  person  who,  having  title  to  the  land,  has 
entered,  continues  in  him  until  he  has  been  dispossessed,  that  is 
to  say,  until  some  other  person  has  acquired  a  (h'/acfn  possession 
as  above  defined.  His  possession  differs  from  ti:at  of  a  person 
who  has  no  title  in  this,  that  it  need  not  be  exclusive ;  the  fact 
that  others  are  in  the  habit  of  wrongfully  using  a  way  over  his 
land  will  not  cause  him  to  be  any  the  less  in  possession  of  the 
soil  of  the  way,  for  his  title  will,  in  such  case,  give  him  the  con- 
tructive  possession.  And  further,  this  constructive  contii. uity  of 
possession  which  title  gives  in  cases  in  which  actual  possession 
has  once  been  acquired  by  entry  or  otherwise,  will  prevent  mere 
non-user  from  being  construed  as  an  abandonment  (<l). 

For  the  purposes  of  possession  not  only  may  the  soil  be 
regarded  as  capable  of  division  into  areas  greater  or  smaller  by 
lines  drawn  across  the  surface,  but  each  of  such  areas  again  may 
be  subdivided  into  layers,  each  of  which  layers  may  be  the 
subject  of  a  separate  possession.  Thus  the  owner  of  a  manor 
may  be  in  possession,  by  his  commoners,  of  the  pasturage  on  the 
surface  of  the  waste,  concurrently  with  another  person  being  in 
possession  of  the  peat  immediately  under  the  surface  {<■),  while 
yet  a  third  person  may  be  in  possession  of  the  minerals  below 


(</)  Prr  Coltman,  J.,  at  nisi  prhm  on 
tht  thinl  trial  of  Xfirtoii  v.  Ilnrhunl, 
(1S4II)  1  M.  A:  Ci.  p.  670.  From  this 
ruling  error  was  not  brought.  Hut  see 
Per  K  r  V ,  J . .  i  n  Edwirk  v.  //«  u-hi'x,  ( 1  Ss  1 ) 
18  Ch.  D.  l!i;i,  (.„„/,•„. 


(h)  a 


M\. 


(iinhhuiJ,  (ITD-i)  2  Salk. 


(r)  Gi-cijorn  V.  7/(7/,  (IVKK)  8  T.  11. 
291t  ;  CiiU'in-  v.  J/r/ihiui,  (I7.J4)  1  Saver, 
138  ;  but  see  Kihi-irh  v.  Jlmtken,  (IssI; 
KiijD-a. 

(./)  Sihith  v.  I.lnjiL  (I8r.4)  9  Kx.li. 
.")«L'. 

((')  Wi'foit  V.  M(irlii-eth,  Ql7i(t;)  .\ 
r.urr.  18L'4. 


'"'^tte.  of  his  iLseL-oT  V;!:^^^''^''''''"  ^  ^'-  -'^'i-t- 
elo.se,  to  the  exclusive  possession  nfT  "'■  ''"'  '""''*'  "'  ^'^  "^ « 
--'^  entitled  during  a    ,o^  ^fj     1  ""• '"'""'^  "^  "■'"■^''  ^^• 

n^'-«Ht   maintain  tresnasl         .         ^''"■'  "  "'^'^  ''^'''  that  A. 

'''•ovei-ostsand  te  :;::tr::  :r' "'"  ''"■"'^'  ^'"^^  ^--^ 

•^"t  not  against  one  ^^r^lt^T^  "'"'  '"^  '''''''  "^' 
1-iod,  the  cause  of  action  in      si       ;  l';   '"  .T"^'^  '^'"'^  ""^^ 

^-H>lants(.,tre^\;:;^tnrtnvr^ 

separate  possession  wholly  indenJnU;;  of  "'''^'''  ^^  "^ 

of  a  manor  granted  hy  copy  to  M.p  ,  I        :.•  '  "''"'^  '^  ^^'-'^ 

entting  underwood  in  the  1 1  '  ''^  '"  "''^'"^'^"^  '•'•"'>'  of 
the  manor  to  another  who  u  do"  '""'  ""'  ^•"'^^•i->tly  leased 
-a«  held  that  the  plli  t  ff  "  t"  ""'^  °'  ''''  "-'envood,  it 
lessee  notwithstand  !  t  at  ^d  r""''"  '■"^^''"  ^^"^"^^  ^he 
-  the  soil  as  disting^i  hed  Z^  T  ?"!  ''^'  '^'^''^  "«  '"^--t 
f^  this  case  the  p,ai,;iffei:3;j^^^^^^^^^^^^^^  ^  '^-(")- 

trespassing  i„  the  wood  by  wallin    T.  ^"''''"  ^°''  "merely 

-uld  not  have  heen  ar^ i^:^^  ';^''''  '^^  ^^-^s.  for  that 
of  action  in  respect  of  such  te"  P«^«essio„;  the  cause 

lessee  of  the  manor.  'iTf^TrT''''  '""  '^^"  ^"  ^^e 
l^.v  deed  granteth  to  another  and  hi!  r^"'''  '""^  ^^  ^''"'^  ^^^ 
niaketh  liverv  of  seisin  T  ;  .  ^'""^  '''•*""■«'"  ^'''v^  and 
«hall  not  pass,  ^:;  :2"'  ^^'T '  ^^-•^'^.  the  land  itsel 

/'<''-6a^/»;«  ^<^;vv."(.).  "^""^  '*^^  "  «  man  grant 

Whether  the  maxim  Ci  ■ 

'»  <^  accepted  iU.,.a„/„rr  ;*";  *;,7';^''«  T'  -"""  «  "•„„.,,„. 

ang  mat  the  ownership  of  land  '^l'- ^i«<^>-' 

O/")  r,,.,.  V    ^_.7,..   „ I'l-ove  the  soil 

r</^  7/  ...  '■*  ''"^  suhjtct 

S-,-   V  >     '■■  ^"•'/''"•- CI-'!»3)  F.  Jloore    ^f  possession. 

.lM,n,„.s„ea   fron,  the  ..ass  p-cWn" 
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carries  with  it  tlie  possession  of  tlie  coluuin  of  air  siliuite  aI)OT& 
it,  or  whetlier  it  is  to  l>e  iiiterpreteil  as  lueiining  merely  tluit  a 
hiiulowner  is  entitled  to  couiplain  of  any  occupation  hy  others  of 
the  space  aimve  hiin  which  materially  interferes  with  his  enjoy- 
ment of  his  land,  seems  doiihtful.  In  PirLiriinj  v.  IlioU  (a) 
Lord  Ellenhoroagh  took  the  latter  view ;  he  ruled  that  trespass 
would  not  lie  for  causing  a  board  to  project  over  the  plaintiff's 
garden,  and  tliat  it  was  iiecessar-  to  show  special  dama;^e.  And 
in  Fail  w  I'nnticr  (h),  where  the  plaintiff  complained  of  a  pro- 
jecting cornice,  Coltman,  J.,  treated  the  point  as  an  open  one. 

On  the  other  hand,  in  Ellis  v.  Loftii-f  Inm  Co.  (<•),  where  the 
defendant's  horse  put  his  head  over  the  fence  separating  the 
plahitilT's  huul  from  the  defendant's,  it  was  held  that  such  an  act 
amounted  to  a  trespass.  And  in  Corbett  v.  //(//  (</),  it  was  held 
that  the  right  to  the  vertical  column  of  air  above  the  area  of  land 
conveyed  by  the  plaintiff  to  the  defendant  in  fee  prima  jacic 
belonged  to  the  latter,  as  the  person  seised  of  the  land.  The 
provisions  of  the  Telegrajih  Act,  1803  (<),  are  based  upon  the 
assumption  that  there  is  a  right  of  property  in  the  air  space,  and 
in  Wauihuorth  Hoard  of  Works  v.  Uititnl  Tilcplione  Co.  (J) 
Brett,  M.li.,  and  Bowen,  L.J.,  seem  to  have  adopted  that  view, 
although  it  became  unnecessary  to  decide  the  point.  It  has, 
however,  been  decided  by  the  Court  of  Appeal  in  Finchlen 
Electric  Liijltt  Co.  v.  Einchley  Urban  District  Council  (ff)  that  an 
urban  authority  in  whom  the  streets  are  vested  under  s.  149  of 
the  Public  Health  Act,  1875,  cannot,  by  reason  of  the  fact  that 
the  site  of  the  streets  was  originally  conveyed  to  turnpike 
trustees,  in  fee  simple,  for  the  purposes  of  the  Turnpike  Acts, 
prevent  the  carrying  of  electric  wi'-es  over  such  streets  at  a 
height  greater  than  that  required  for  the  purposes  of  traffic. 

But,  even  assuming  from  the  particular  facts  of  the  case  that 
there  is  a  right  of  property  in  the  overlying  air  space,  it  must 
still  be  a  matter  of  some  doubt  whether  under  a  lease  of  the 
surface  the  possession  of  the  air  space  will  pass,  so  as  to  render 


('/)  (KSIJ)  4  Caini).  2IU. 
(A)  (184.-))  1  C.  I?.  82.S. 
00  (1874)  L.  H.  10  C.  P.  10. 
C</)  (1870)  L.  R.  9  Eq.  G71. 


(p)  26  4:27  Vict.  o.  112. 
U')  (lf<S4)  lA  Q.  B.  U.  pp. 
Kl'J. 
0/)  (1U03)  1  Ch.  437. 


ill 5  and 


POSSESSION    IIY    LODOKn. 


<"   tlie   »m-t„,e.     Tl,„„.l,    o'rhlH       ,'■'""■'""■'""  """'I'"""" 

-.u-.,n.„..e  „,  .,„ ,  j:  ,r'i;,t„:':;;t'T'"'' " «'^- 

rent  ami  |.crfmmni,ce  ot  tl,o  cov^,,.,      ?,  mmeM  o(  the 

'^""t.  „,,,  „e  „;„,„  rz" ".  rr;,- rr' ' "" 

lessee  23  entitle*],  I.v  virtue  of  ,noh  1  '  P'-operty,  the 

-ho  by  his  aeti  n\-„     n'e    anvrilT-'T'  ''  "^  ^  ^'^''-'^  l^-'^v 
of  the  soil.  ^     ""^  "^''^  "^''^'-ent  in  the  freeliolder 

Doubts  seem  at  times  to  J,n,.o  1 

the  tempo,-a,.v  charter  0    a      l?  T'""'r"'"'  "^  '"  ^^'-^he.-  T.,„„., 

from  amounting  to  posse  s,lhr  if;:';  '"'^  ""^  ^'--"'  ^^   ""'^^"^"• 
has  no  ri^ht  of  act/on  a^ain  1  1'  ?  '"'  ''""  *^  '«^'"-- 

without  his  permission.  "Ze.un  Tl^  T  '''''''  '''  '^^'^^ 
-ys,  "A  lodger  in  a  house,  although  he'  h  s  t'  "  f '•' ■'■'"^''  ^"^ 
rooms  ,n  tlie  house,  in  the  sense  th.f      ,  ?         ^•^''h.su-e  use  of 

-'1  though  his  goods  a.;::::  t  ."ttti^^  ^v-^ '- ''--' 

occupation,  because  the  landlord  is  th^L  f  ?.  "'* '"  '"'^'"^^^'^ 
able,  as  landlords  commonly  do  in  Zl^l^Z''^'  ''  '^^"°" 
his  own  servants  to  look  after  the  hn„«  .  ,  ^'"^''  ^«  ^^^'^ 
retained  to  himself  the  occupatLn  h  '^-  -"""'"'  '"'  ''^^ 
the  exclusive  enjoyment  of  ZZ^ntXl  ?"'''  ''  ^"- 
lodger  could  not  bring  ejectment  or  T  ^"''S'''-     ^uch  a 

the  maintenance  of  'h  acZ  .l  7'^' ^'""  ^^«'-''''/-//'^ 
And  in  ^o,,,,.  Union  TZ'jn  '  '"  *'^  ^'«^^«--"'' 
^//c.«  by  Lords  Herschell  and  Dav^vtfr""'^  """  ^'^  ^'^^^'^  ^^^ 
however,  that  the  proposition  I  Xt^oT  ^'f'  ''  '''-'' 
question  whether  a  lodger  can  or  cann      k  "''^'  '"^  "'«t  the 

on  what  is  meant  by  tl^  te::Lr     If  Tf  Ir^''  ^^^'^^^  -^  -.e. 
contract  of  lodging  the  lodger  i^  f.  V  ^    ^  ^^™8  of  the  T''^^'  '^""g 

generally  and  fs  to  occupy  f^;  H'Z^T  T'"'  ''  "^  ^^^ 
ti-  to  time  assign  to  Z,   hen  no"!  t    T''"'  "^^^  ^^■- 
the  land,  and  his  occupation  for  th    tte  beC'r  "  "'"""*  ^" 
(;;)  (.sr,) ,.  ,,  ,  ,.  ,     ^^,  ^^  _^  ^«  being  of  any  room,  even 

.ame   ju.ljre   uses  similar   Jangu.-.ge   in 
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(*)  (l«y^)A.C.pi,  ,0,:.  ,3, 
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tlioiif,'li   lie  limy  ocnipy  it  exclusively,  does  not  ^'ive   liim    the 
possession  of  it  (a),     lint  if  by  the  terms  of  tiie  contract  he  is  to 
hiive  not  merely  a  separate  room  hut  a  xjircijic  room,  then  the 
lettinj;!  confers  an  interest  in  the  land  and  operates  as  a  demise  of 
the  room.     In  the  ease  of  Iiininii  v.  Stamp  (l>)  Lord  Ellenliorouj,'ii 
at  ii'iKt  ])nitH  held  that  an  agreement  to  let  furnished  lod;,'inj,'s 
(which  must  i)e  taken  to  mean  specific  rooms)  by  the  week  is  an 
agreement  for  an  interest  in  laud  within  tl'e  Statute  of  Frauds, 
and   this   ruling   was   suhse(piently   followed   by    the   Court   of 
Exchequer  in  /v///c  v.  Stniifurd  (c).     But  the  interest  which  the 
person    taking  the   lodgings   has   must   clearly  bo   a   corporeal 
interest,  that  is  to  say,  a  right  to  possession,  for  otherwise  it 
would  amount  to  a  mere  easement,  and  to  its  being  so  regarded 
there  are  two  objections,  first,  that  it  has  never  been  suggesteil 
that  the  letting  of  furnished  lodgings  ought  to  be  by  deed,  and 
secondly,  that  the  law  does  not  recognise  such  an  interest  as  that 
of  an  easement  in  gross.     Moreover,  it  is  apprehended  that  a 
lodger  who  hii    s  a  specitic  room  can  not  merely  bring  trespass 
against  a  stranger,  but  can  also  sue  his  landlord  in  trespass  if  he 
enters  the  room  at  unreasonable  times,  or  remains  there  longer 
than  is   reasonably   necessary   for  the   due  furtherance  of  his 
mierests  as  landlord.     In  Laite  v.  D'uoii  (d)  a  lodger  was  held 
entitled  to  sue  his  landlord  in  trespass  for  breaking  and  entering 
his  lodging  and   excluding  him   from   possession.      The    only 
question   indeed  that  was  expressly  argued  in   that  case  was 
whether  there  was  evidence  of  a  breaking  and  entry;  but  the 
question    of    the   sufficiency  of    the  plaintiffs  possession   was 
evidently  present  to  the  minds  of  the  Court  (c).     Again,  it  has 
been  stated  that  the  landlord  of  sj  ecific  rooms  may  distrain  the 
lodger's  goods  for  rent  in  arrear,  though  such  a  right  is  wholly 
inconsistent  with  any  other  view  than  that  the  lodger  has  a 
tenancy,  and  consequently  has  such  a  possession  as  will  enable 
him  to  bring  trespass.      Though  as  regards  the  latter  proposition, 
viz.,  the  right  of  a  landlord  of  furpished  rooms  to  distrain  upon 
furniture  brought  in  by  his  lodger,  it  was  held  by  Manisty,  J.,  at 


(»)    Wriyht  V.  Stiim-t.  (,18()U)  2'J  L.  J. 
Q.  B.  161. 
(i)  Cl5*l->)  1  l^tark.  12. 


{r)  (.ISSl)  1  C.  A:  J.  :i91. 

C<0  (1M7)  -AC  U.  77(;. 

((■)  See^viT  Miiule,  J.,  p.  784. 


'"■"/  prins  in  /,/,./ ^        ., 

""■h  a  .lislre,,  „„  i,,,,    I  '"■""''■  ■ ■H,,,„.„.,|,  „,„, 

■■»....   If,  l,„„ov,.,..  ,,„  ,,„„  ,„  "' '         '  "  "^''l'^.™.  .,f  a  .|io,.ili,. 
'.-■■».  ,-<if.n.„,l  ,„  „,„,,  '         '  '  '•'   V.  CrM.I,„„t  , 

»"  .■««,.,•„„■„„,  ,„,.  ,„;  ,,„ J;  ", :  -;;,7''  «»'„  „,  „„.  „, 

Sioiind  „(  the  ,„.„eii,„|  ,■,„„,.,."'"■  J  I"'  »'^l>l»i"«i  on  tl,. 

i-o.„  „,,„»,  ,,,,„,„„  .,'::t  ,.:;"";■'■■"■■  "■»  ■•«-  h- 

letter  discharge  ot  his  <l,„ie,  j,'  „       1  °  "',™'  «'-<'  '•>'■  «« 

'«■    'be  very   „„r„„.,    ,„,  ^  i     "L™"""  '"  "*«'  <"  i'. 

-.given   neeeesari,,  e.claOe    fte  ^iea T,'       " ■"  '"   "'"' 
tJeniise  (b).  '"^  '"^»  of  any  intention   to 

Whether  public  Ijodies  authorisetl  l>v  «.       •    • 
construct  and  fro.  ti.e  to  t  Je  "    i  IJ^r^^r  "  ''''''''  '^  ^'-"^'  '-'- 
the  control  and  re^^ulate  thp  ,!     .V"^''"  "■"'•^'^- or  to  exercise 

^^^er^'^anyintereJt  ;;r;L:^l^:;:,:tj;;f  ^  ^^^^^^^^  -^"^- 
entitle  them  to  sue  in  a  civil  actiona  '^^''''^'''  ''^  "^  ^o 

-jury  thereto,  is  simpl,  a    "^i r^-T""' '""^^  "  ^^^^^••^'^^ 
yy      question  of  intention,  which  is  to  be 

(.")  f^ee  jifr    Tindal     C  r      n 

V  7  ^or/f    \.    Jleininwnt,   (1812)    IG  -  •  °- ^-J7, 


:ui 


nil. 
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inviwion  of 
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«nthcix>(l  from  llio  luir^iuij,'!"  of  the  commiHHioii  or  -tatiito,  as  llip 
ctiHe  may  he  (u). 

Thi'Ui  Clin  l)e  no  iloulit,  Iio\vov<>r,  tliut  u  dn].., ration,  aetin',' 
under  stiitiifory  powiTH,  which  conniicncps  l>nMkiii!.'  np  n,  roiid 
without  lirst  ol/Liiinin;,'  pfrniisHion  (wlierc  nncli  jirior  consent  is 
rei|in'reil  liy  the  pnivl)lini,'  Ktfitute)  in  Ruilty  of  a  tre'-iia^s  (/.). 

"  Every  unwarrantahlc  entry  on  anotlier's  soil  tlie  law  entitles  a 
trospasH  hy  l)rpal<inf,'  hin  close ;   the  words  of  tho  writ  of  tresi)ass 
commandiii'.;  th<'  (h^fendant  to  show  canse  iimirr  rhniHinn  iim  nnli.^ 
lii'iit.    For  every  man's  land  is  in  tlie  eye  of  the  law  enclosed  and 
set  apart  from  liis  neiKhhour's  ;  and  that  eitlier  liy  a  visilile  and 
material  fence,  m  one  field  is  divided  from  another  hy  a  hed;,'e  :  or 
I)y  an  ideal  invisilile  houmlary.  existinrj  only  in  the  cf>ntemplation 
of  law,  .iH  when  one  man's  land  adjoins  to  another's  in  the  same 
field  "  ('•).      The  sli^litest  crossing,'  of  the  homidary  is  surtieient, 
as  where  the  defendant   drives   a    lioldfast    into   tlie  plaintitT's 
wall  (il)  ;  hut  the  hoiindary  must  he  crossed,  otherwise;  the  defen- 
dant cannot  he  said  to  have  hrokon  and  entered.     In  one  case 
indeed  a  defendant  was  held  lialde  in  trespass  for  the  act  of  his 
servant  in  merely  placin;,'  ruhhisli  as.iinst  tlie  plaintiff'?  wall,  hut 
the  only  point   there   argued  was  whether,  assuming  that  the 
servant's  act  amounted  to  a  trespass,  tlie  master,  who  had  employed 
the  servant  to  place  the  ruhhish  upon  a  pathway,  hut  had  expressly 
instructed  him  not  to  allow  it  to  *iucli  the  wall,  was  lialile  for  liis 
servant's  act  in  that  form  of  action  ;  the  question  whether  the  act 
amounted  to  a  trespass  hy  the  servant  at  all  was  not  discussed  (- ). 
In  JMtim  v.  AuiiHs  (/)  Lord  Sei'iorne  was  of  opinion  that  the 
easement  of  support  to  huildin^s  I'y  the  adjoining  land  is  a  posi- 
tive easement,  a  proposition  which  seems  to  involve  the  notion 
that  mere  lateral  pressure  amounts  to  a  trespass  ;  hut  all  the 
judges  in  hoth  Courts  helow  in  that  case,  as  well  as  most  of  the 

('/)  C|i.  JJulir  iif  Xi'irnixtle  v.    f'hirk,  t'oril  liaibnni,  (lI«i:S)  CS  J.  1'.  \lx 

(ISIS)  S  'Jaunt.  •;02.  with  Cirevihile  v.  (<•")  HI.  I'oiu.  Vol.  .'i.  p.  2oii. 

ChiirUon.  (ISTS)   4   Q.  B.  D.    104,  and  (//)  Litwreiice  w  f>'w,  (181.".)  1  St.irk. 

IMUv.  St.   Gt'iirije.  Snif/nnirJi,  (1880)  22. 

14  Vh.  D.  78."..    See.  too.  IfnIHx  v.  On/,/.  (,■)  llivnonj  v.  Pij,,',:  (182'.»)  11  I!.  ><; 

/!•««■/,.  (lS2:i)l  15.  i;C.20.">  ;  .111(1 /'/■«(•///,■//  C.  -,'M  :   ami'  see    llinuhmni   v.  y,u-th- 

Klct'ti-ic  L'njht  (\t.    V.  Fiiulileji    Ivhan  Idit'trni  K.,  {XxlHCrA  C.  I'.  D.  lilH,  C.  A. 

Dhtrici  (\mm-U.  (1903)  1  Ch.  437.  (/)  (1881)  6  App.  Cas.  |).  71)3.' 

(Ji)  Bitlrfiird  I'rhan  Couneil  y,  liidf- 


'^■:*^^'':h74-^^-'' 


I  !■ -iian^  III 

»     !|<n|lt 


'"-  "o  m>lu-atu,u  to  the  law  of  trel/. "  '•"''"  '  ^'  ' 

i'»MVa„o„ofthisseemHtol>^,,,,,i«,,;.,,, 
'•'""l«r«  it  unnocessirv  to  prov«  a  .  '        •  """''  '"  ''"'^  "h'cl. 

Tv:"'"'-^ ' -rxr;::-'''':"/''-- 

'■'«I't    "f    aetioM   i„    yi,„,,    ,..,    '^   ."""»'-  "f  "'<•  l-mu,  allows  ;, 
'-'■  tin.  wI,ol,.  area  of  tl^;;::  "'''"''  '""""''  '"— 

'-l--o■an.wil.to:rt^;;t::,;:''^^r^^^^^^^^^ 

^i»n«-tity  of  tl>e  person      Ui„.,i       '.'VV        "  ^'"I'^t""'  of  the 
Pl<»"tiff  l.ad  „o  actual  vo,„.nT      ,  ''''''  '"  ''^''"^'  ''•« 

^^'"■e"  '-e  oniv  ..,u:j:z^z  :  '  '"^  °'  ^"'^^'"^«'  --^  - 

-•'"«  of  the  fiction  of  rela  ion  L  .  ^T"'"""  '"  '''  ""=''  '''^'^  ''A" 
•'ecMed.  but  if  he  doe  1 1.  ■  ^"'  ""'"-^  "^^^'- '"  ^'"^'^  '-en 
«^  the  thin«  altoKetherluf"  "'"""'^•"•^- '"  •^-''  --  ^he  .  eason 

Jt  IS  no  defence  to  an  acion  of  ti- 
unintentional,  provided  the"  physical  !^r',  ''"  ^'''^'''''  ^''^^  '"'-'-">" 

'i'*  "here  a  person  ^fn.v     ^.''7'''"'  "''^  of  entry  was  voluntary  •  '"'""'" 

i"  ^'efined,  the  defendj'ri    1  C;!  „'  j/^^^'^-^'^  '«"^  ^e,n« 

!»-vs  some  of  the  plaintiff's  (^  U  i  t;"".  f""  '^  '"'^^^'^ 
's  otherwise.     "  If  a  ,„,„,   ,, /    .'  """'  '^  "'«*  '^'^^  l^e  involuntary  it 

'^^e.  run  through  t^  ^ ;  f^^  ^  T;;  ^".^^^^-^^^^ 
path,  an  action  of  trespass  does  n  Iw  "  ^7"'  ".  '  ^°^^- 
--case  ,n  which  the  question  of  tresp    s  0.  noV''      '"'"• 

*^^'*^^  01  no  trespass  does 

;;'■":;"  -• :;," •■ "'-'  '--■'■'"  »/  """■'  -•  '■'"*■■"'  <■««'' » '-^ 
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depend  upon  the  intention  of  the  defendant,  namely,  whe 
an  act  done  off  the  plaintiff's  land  he  causes  some  inan: 
thing  to  pass  on  to  it.  Thus  if  one  man  throws  stones,  rul 
or  other  materials  of  any  kind  on  the  land  of  another,  or 
irtentionally  causes  the  stinking  water  in  his  yard  to  pent 
the  wall  of  his  neighbour's  house  and  flow  into  his  cella 
these  are  acts  of  trespass  for  which  he  will  be  responsible  wii 
any  proof  of  damage.  But  if  the  defendant  causes  such  inani 
things  to  pass  on  the  plaintiff's  land  unhttcntionally,  and  m 
as  the  result  of  the  exercise  of  his  own  rights  of  propert 
where  he  fixes  a  spout  on  his  roof,  whereby  the  rain-water  is 
charged  on  to  the  plaintiff's  land  (/>),  o  suffers  his  privy  to  b 
of  repair,  whereby  the  filth  flows  into  his  neighbour's  cellar  (, 
allows  the  branches  of  his  trees  to  spread  over  his  boundar;y 
or  permits  sewage  to'  flow  on  to  his  land  {,-),  these  are  ac 
nuisance,  not  trespass ;  the  action  in  former  times  must  : 
been  laid  in  case,  and  the  plaintiff  must  consequently  estal 
the  existenc  a  of  appreciable  damage. 

An  entry  upon  the  plaintiff's  land  is  not  a  trespass  unless  : 
unjustifiable.  Justification  of  the  entry  may  be  afforded  ei 
by  operation  of  law,  or  by  the  act  of  the  plaintiff  or  of  his  pr 
cessors  in  title,  where  the  entry  is  made  under  a  righ 
easement  or  of  profit  a  prendre,  or  under  a  licence. 

In  certain  cases  the  law  gives  a  licence  to  enter  against 
consent  of  the  possessor  ;  as  where  a  man  enters  to  execute 
process  of  the  law.  So  too  "  the  law  gives  authority  to  e 
into  a  common  inn  or  tavern  ;  so  to  the  lord  to  distrain  ;  . 
to  him  in  reversion  to  see  if  waste  be  done  "  (/).  It  is  Inc 
customary  in  leases  to  insert  a  covenant  by  the  lessee  to  per 
the  lessor  and  his  agents  to  enter  at  all  reasonable  times  to  \ 
the  state  and  condition  of  the  premises,  but  that  covenant  se( 


(a)  Pretton  v.  Mercei;  (!«;.-)«)  Hardr. 
61,  as  explained  by  Lord  Raymoud  in 
Reynold!  v.  Clarke,  (1725)  I.o'rd  Uayni. 
|i.  1403.  As  to  [lercolation  of  water  »ee 
HurdHiau  v.  Avrtli-JCanteni  R,  (1S78)  ;< 
0.  P.  D.  1«8. 

(ft)  Rgynoldx  v.  Clarke,  (172."))  Li.rd 
R«ym.  1399. 

{e)  Temnt   v.  Ooldwin,  (1704)  Lor.l 


Haym.  1081). 

(rf)  ,Smif/i  V.  h'iddij,  (l!t04)  2  K 
44« :  Leiiimoii  v.  U'ehh,  per  Lini 
L.J.,  (1894,:Uh.  p.  11. 

((')  (iilihii/i/n  V.  Iluiigerfmd,  (II 
1  Ir.  li.  211.  r.  A. 

(/)  Six  CariH-nters  cane,  (161( 
Uep.  p.  14  (lb. 
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adjounn.  land  to  abate  any  nuisanJ  I!        .  "'"  "^"  *^^ 

justified  for  tl.e  purpose  of  nr.r  .         I '  ^""^  ""  '"*^>-  «^^>-  be 

^he  plaintiff  wronSde'olr/         '""'  "'  '"  ^'^-     " 
the  defendant  ma;  a"UT"o^  .'"  ''"  '''"''"^^'^  '^"''' 

purpose  of  ren.  vinT    "j  ^d    "'v   ""  P'"'"'^^'«  '-^''  ^-  th 
same  principle.  ^  en  the  ^'^r  ^'^«'"  ^^-C'^-     On  the 
defendant's    laml    l'   rlZ  1        .'    ''"''    ^^^^^^^^    «»    the 

pjain.-rs.andisn;tia;tX:;i::i  "----^  ^^« 

A  person  c  nnot  justify  entering.  ,.     ,   ",    ;™''«'"«-'^^'.'''««""'('0. 
-IHorthepurpoLsofth     ;:^t^^^^^^^  '^"-'"«t  his 

game  started  on  his  own  land  ove  I  L  f  ^'^'  "'' "'  '^"''"^"^ 
-ay  jnstifv  trespassing  on  the  p  ain  k  .7  ^^^  ''  P^"^" 
recaption  ..  his  goods  Iron  J^uifyXl^^^^^^^^  /!'"  ^"^"^  °^ 
put  there  by  the  trespass  of  Ihe  pla^tiffV,  ^^  ^'  ^'^''^  '"''' 
the  same  rule  would  apply  i  the  ^  oHh  ?'  ^"^  ^^^^^'^^ 
act  of  God  (;,)  but  nof  if  ••;  ,  *^®  *^^P°«^t  ^^ere  the 

keen  stolen  and  deuosiM  l,v  .1,    ,,r,      >''  """"liMegoodehiiTO 
•bird  per«,„,  the  „™      „t  i.        f  °"  "■"  '""''  "'  «"  '""°»™' 

proposed   to  plead  ,°,„.,.f.. ''""'""«»»»■"  which  it  was 

Tmaa,.  C.J..  tSi„:  r  eT  r  J"  T  "■;»  ™-'»"-. 

it  to  be  pleaded  („)  One Inl  ^,  '"'  "'S'""''''  "H"™-! 
l«'.d  lo  retake  gold.  0,  rZ  '  '' ?""'"«  ™  "" P'"""*'' 
»o,a,-,.ed.  n.e4  Z[X  rr^r"".  """  ""'""^ 
™'.-.  .0  deliver  to  the  hallo.     -T.  ^IXitZ'^^^Z 

(")  t<oeiilx)ve,  f).  i-,s 
,,,^;'^_  ^''''  Littleton,  J.:  i,  Kclw.  IV.  35,      .^  1?  .S."'''*  "'  ''''"'"*'  ^"'^'^  •'  •'"• 

('•)  //,>■  V.  .V/,.„.„,.^,  (, S37)  2  M.  i  W       menUon^ "l'':f "" -^^  ^''"''""""'  "'«'  "^""^^ 
t^^-  ™entione(l  therein,  (ir!»3)  2  f{   m  .,,j 

^^(rf^  Tiivn„.,l,.,m;  ra.se.  (I,-,S4)  4  Rep.       is,;'''  ''""""'•'  ^'  '^"""^''  '^^''•^2)  H  Bing.' 

•,;o— ...(.su):.a.t.  ^^:;nr:f - "''• 

**•'•  „\   '    "«**v.  ifmm/i,  (1844)  H  M    V 

G.  lOMi,  „d  quare .'  '       '»    a. 
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bring  them  on  to  his  own  land,  I  may  enter  on  his  land  and  tak 
my  goods,  and  the  entry  is  lawful,  for  they  came  on  his  land  b 
his  own  wrong ;  but  it  is  otherwise  if  I  bail  my  goods  to  a  man 
I  cannot  justify  entering  into  his  house  to  take  my  goods,  for  i 
was  by  no  wrong  that  they  came  there,  but  by  the  act  of  both  c 
us  jointly  "  (a).  Nor  is  any  licence  given  by  law  to  the  purchase 
of  goods,  even  though  sold  under  an  execution  or  distress,  t 
enter  upon  the  premises  of  the  former  owner  and  take  then 
away  (h),  though  this  rule  is  apparently  not  of  universal  applica 
tion  ((•).  But  a  tenant  who  has  given  up  possession  of  premise 
cannot  justify  a  subsequent  entry  for  the  purpose  of  removing  i 
chattel  which  he  had  left  behind  him  (rf) ;  he  ought  to  hav( 
removed  it  while  he  had  a  right  to  the  land;  and  indeec 
where  the  incoming  t^ant,  or  landlord,  as  the  case  may  be,  doei 
not  claim  to  exercise  any  right  of  ownership  over  the  chattel,  bu 
merely  declines  to  put  himself  to  the  trouble  of  delivering  it 
and  refuses  permission  to  its  owner  to  enter  and  take  it,  it  has 
been  doubted  whether  the  latter  has  any  remedy  at  all  (e). 

Where  a  person  having  entered  upon  land  under  a  licenct 
given  by  law  subsequently  abuses  that  licence  he  becomes  a 
trespasser  ab  initio,  his  misconduct  relating  back  so  as  to  make 
his  original  entry  tortious.  The  reason  given  for  this  rule  ig 
that  "  the  law  adjudges  by  the  subsequent  act  qtio  animo  or  to 
what  intent  he  entered"  (/).  Thus,  "if  he  who  enters  into 
the  inn  or  tavern  doth  a  trespass,  as  if  he  carries  away  any  thing ; 
...  or  if  he  who  enters  to  see  waste  breaks  the  house  or  stays 
there  all  night ;  or  if  the  commoner  cuts  down  a  tree  ;  in  these 
and  the  like  cases  the  law  adjudges  that  he  entered  for  that 
purpose  "  (g).  So  too  one  who,  having  lawfully  entered  for  the 
purpose  of  levying  a  distress,  subsequently  abused  his  authority, 
was  liable  at  common  law  as  a  trespasser  ;  and  this  is  still  the 
law  as  regards  distress  damage  feasant.    But  as  regards  distress 


(«)  9  E<lw.  IV.  35,  pi.  10. 

(A)  Williams  V.  .V,.m>,  (1841)  8 
M.  4:  W.  488. 

((•)  Wimil  V.  Manley.  (1839)  1 1  A.  &  E. 
34  ;  Wiuid  V.  Ln/Jhiffer,  (1845)  13 
SI.  i  \V.  S3S  ,it  p.  852. 

(rf)  Wil/h'     V.      Watert,    (1855)     24 


L.  J.  C.  P.  193  :  and  see  above,  p.  244. 
note  (rt). 

(<")  Per  Mauk'.  J.,  ihiil..  p.  1<J.-,. 

(/)  ,S(>  Car/)eiifei:i'  caxe,  (1610)  S 
Rep.  146b. 

(?)  Ibid. 
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wll  render  him  n  iresna...,- .  ■.         u  *'  P""-''  "«'ng  '» 

case  to  determine  „*at  .he  e,,'     ,  ",'  *""""■'•  """""a'  -  '^h 
Private  right.  „,  „„ '  *!   *"'  "'  "">  "eht  i,  (J,. 

riglit  i,  created  by  eiprea,  llf      k  "r     °"'"'-     "■"""  "'« 
«tent  of  the  ri»ht  will  ZL  I  u  ''^  *"'  °'  Parliament  the 

or  Act  a,  the  ca     I"  hf  If  IT,.     '  'f'"' '"""  °'  *»  enm* 

not  be  restricted  to  access  tr.fl,.  i  ^^n^'^al-     The  user  will 

.or  which  accees  wotr;:  e,'  rretrtl'  TrT  '"'•'"'^°- 
Where  a  right  „,  way  ia  cl.ir,d  ^  prel'  .  t^.h  ^  '""""'• 
«  that  the  extent  of  theri.hfi.,    ■      T  ''^'"""■alrule 

But  it  Will  „„t  necel  ;,  t  i^i :.  :  'T'"  '"""  '"^  ""-• 
"Yo,,  .....  generaliae  toC:  ':':!'"  (^  t:',"T '""■"'• 
one  cl...  of  p„rpo.e.  may  he  evidenllf       •  u  °'  """■  '<"■ 

for  another  class  „f  purZ,.'    "    °  °       °  '''«'"  '"  '""'  "«'  «y 

^'"*n  on  the  ^rvi^IZre-TTr^tr """"'-'»' 
*m/»„w«  0^  ^„,,„        essential  f«  fv.      ,       ^^"'"''"»  «  ?««  and  a 

h»'  -  long  !s  the  J„r2  ,t  1:  .tr :' vr "  --y ,, , . 

'-t  need  not  necessarily  he  t^l  w""     "' ""  """"'*"' 

.ho  u:  'oTi.',:'  tXCe  0^  ;:r:  i:  '■*'™^  -  '-«^''  -  ~-  - 

ordinary  as  opposed   to  ert,     j      *        "'""""8  CO.  and  for 

-affle  (0 ;  if  ^z:i::;z';xzx:'rT  ™'«-'^ 

(*)  //«,/•;,  V  fi .,:.rr.*^''''''-     Ji'gff"uon,  (isas)  4  ji.  ic  w. ,,.  2.-,; 

W  7y«//«,.^  V.  Z>y;,y„.  (l,SuK)'i  Taunt 

nSfiT>    r     1)      '    '  """""^••'ame.t, 

(l»*>i)   L.  R.  2  C.   P    n    -,j|,  .  „„  , 

(/)  Com.  Dig.  Chimin.   D  ■> 
C7)i'..MeUish,I..J..  „v,„;,w„„,,j.,. 


847 


<;.^    ir       ■ "^^''""^e,  pp.284_322 

Ch   127       '■"  ''^  ^''''"''''■'  <''-'*^'')  "*  L.  J. 
(0    n-au.  V.  A>to«,  (1870-1)    L.  R 

»/>'•      Parke,      B.,      o„„;;,^     ,, 


H.  Bi.  ,-,27. 

(0  .ror/olk  Cmnt,,  r,.„„,v7  v    ^,v..„ 
"*/  «/wf/,*..,  (1904;  w  L.  T.  451  ;  TAw- 
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than  that  of  passing  and   repussin<,'  he  will  be  a  trespasser. 

Til  us,  where  a  person  while  standing  on  a  high  road  shot  at  a 

pheasaiu  it  was  held  that  he  was  rightly  convicted  of  trespassing 

in  pursuit  of  game  (a).     So  where  the  defendant  was  the  owner 

of  a  grouse  moor  crossed  by  a  highway  the  soil  of  which  was 

vested  in  him,  and  the  plaintiff  on  the  occasion  of  a  grouse  drive 

went  upon  the  highway  for  the  purpose  of  interfering  with  the 

defendant  in  the  enjoyment  of  his  right  of  shooting,  it  was  held 

that   the  plaintiff  was   a   trespasser  and   that  the  defendant's 

servants  were  justified  in  forcibly  preventing  the  plaintiff  from 

continuing  such  interference  (h).    And  in  an  American  case  where 

the  soil  of  the  high  road  oijposite  the  plaintiff's  house  was  vested 

in  him  it  was  held  that  a  person  who  stopped  upon  such  portion 

of  the  high  road  for  thp  purpose  of  slandering  the  plaintiff  was 

yuilty  of  trespass  (c). 

The  public  hav  lo  right  of  holding  public  meetings  in  a  public 
thoroughfare  ((?).  ~^  hat  will  amount  to  an  improper  user  of  a 
highway  is  a.  question  of  degree  (c).  Wherever  an  act  done  upon 
a  highway  is  such  as  to  amount  to  a  public  nuisance  (/),  the 
doer  of  it,  in  addition  to  being  liable  to  an  indictment,  is  liable 
to  the  owner  of  the  soil  in  trespass  (</). 

With  regard  to  the  width  over  which  the  public  right  of  passage 
may  extend,  "  in  general  where  the  highway  is  between  two 
fences  all  the  ground  that  is  between  the  fences  is  presumably 
dedicated  as  highway  unless  the  nature  of  the  ground  or  other 
circumstances  rebut  that  presumption  "  (h),  but  where  there  are 
no  fences  at  the  side  of  the  road  there  is  i      ^resumption  that 


terjield  Hiinil  Dintrict  Council  v.  Xewtutt 
ai:i  othen,  (1<)04)  ]  K.  B.  62,  C.  A.  ; 
Kent  Ciiuiitii  {'oi/Hcil  V.  fMe;itone 
Corjionitioii,  (190"j)  1  K.  B.  620,  C.  A. 
It  lias  been  helil  in  a  recent  case  (7'///? 
Jfai/iii;  cS-<:  of  {'/liclientrr  v.  Fnxter,  (HH)')) 
22  T.  L.  ii.  18).  where  a  traction  engine, 
of  unusual  weigh;,  in  passing  along  a 
highway  tlaniaiied  pipes  kid  thereunder, 
that  the  owner  of  the  engine  (even  in 
the  absence  of  negligence)  was  liable  for 
the  injury  so  caused. 
(«)  llnj.  V.  l>,;,it.  (in:,:,)  4  E.  cV  B.  860. 
(*)  Harrison  v.  Duhe  of  Jliitliiiiu. 
(18U3)  1  g.  B.  142. 


00  Adiiniiiv.Jtieen,{lSol)  11  Barb. 

(N.y.),  Bep.  am. 

(r/)  JKr  parfr  Leii'U,(\SSX}  21  Q.  B.  D 
191. 

(f)  Owiniiell  V.  A'umer,  (IS7."))  L.  E. 
10  C.  V.  6.-)8  ;  aiul  see  C/iase  v.  L<indoii 
Couii/y  Couitcil,  (18;i8)  »;2  J.  P.  184. 

(/)  As  to  what  constitutes  a  jiublic 
nuisance.  st'e'S/ierini/luim  rrhuiiDistritI 
Council  V.  Iluhey,  (1904)  91  L.  T.  22.>. 

07)  I'liilc  V.  Shepherd,  (1784")  2  Str. 
1004. 

(/()  Pec  Blackburn,  J..  Knntm  v. 
Ihchiiiimd  Jliijhxciy  Board,  (,lt*71)  L.  R. 
7  Q.  B.  p.  75. 


RIGHTS    or   WAY. 


..nvllung  l,v„„d  the  actual  road  ha,  been  dedicated  (,).     There 
»  no  Beneral  right  in  the  pnblic  to  pase  over  the  foreshore  (or 

.  .h7„Tr  °'  "'"■'"«'"  '^«  -(«•    Nor  i.  therranyrigh 
m  Ihe^pnbho  at  common  ,a,  to  to,  on  the  bank,  of  a  navigable 

than  that  Of  ZiLJlZTJ!  ^  *".  """  "'  "■»"-  »"-  ^T' 
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mi        ,,  ments 

inns  the  owner  of  a  house  '^^^^^ 

-  -  'lescr^ptions. 


than  that  of  merely  passing  across  it.     .„..«  ,„«  owner  of  a  house 
inay  have  an  easement  to  hang  lines  across  his  neighboured 
for  the  purpose  of  drying  linen  washed  in  the  house(.r  So   he 
ojrof  apubhc-housemayhavean  easement  to  e  e  t  a    ign 
..o.d^ont,ead,o„nngland(e).orafasciaontheadj^^^^^^^ 

Again,  as  incident  to  certain  easements,  such  as  a  right  to  use 

and   fo.     he  purpose  of  repairing  the  subject-matter  of  the 
easement,     for  when  the  use  of  a  thing  is  granted.  everythLg  i! 
granted  by  which  the  grantee  may  have  and  enjoy  such  us.    A 
•f  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his  landt 

onvey  water  to  my  cistern.  I  may  afterwards  enter  and  d^^  the 

irt^mX  '''''' '''''' ''' '-' '-'-'''' ''  -^^^-"-^ 

In  the  case  of  a  nuisance  resulting  from  the  defective  character 

been  held    hat  the  repair  by  the  owner  of  one  portion  of  the 
and  of  tha    part  of  the  pipe  which  passes  through  his  premises 
hough  conducing  to  the  general  advantage.  wiLotent  iTh  m 
to  contribution  for  his  outlay  from  the  other  users  (h). 

(/)  Fraru-ig  v.  Hayuard,  (1883)  2-> 
Ch  D.177,  C.A.  Where,  however,  «; 
in  these  cases,  the  right  claimed  consists 
in  the  permanent  occupation  of  a  por- 
tion  of  the  servient  soil  it  may  occa- 
s.onally  be  difficult  to  determine  whether 
the  case  is  one  of  easement  or  (wssession, 

a  d.stmction  which  becomes  material  in 

considering  the  period  of  user  which 

wdl  confer  a  title. 

W  Pomfret  v.  Ricroft,  (1669)  1  Wm 

»aund.  p,  322. 

^  (/()  yotlinn  V.  Rouie,  (190.^)  i  K.  B. 


(«)  Attwwy. General  v.  Perry,  n^{)i\ 
1  Ir.  E.  247,  C.  A.  h^k        j 

ih)  Blundell  v.  Catferall,  (1821)  5 
B.  &  Aid.  2fis  ;  and  see  Brhickman  v. 
■^t'ltley,  (1904)  2  Ch.  ,S1.3,  C.  A.  As  to 
"hat  constitutes  an  exclusive  richt  to  a 
foreshore,  see  Philj.ot  v.  Ii„th,  (1904)  20 
T.  L.  R.  589. 
{<•)  Jiall  V.  Ilerhert,  (1 789)  3  T.  R.  253 
(^_)  Drncell  v.  Taylor,  (1832)  3  B.  & 
All,  135. 

('■)  Hwe  v.  MetropMifan  Hoard  of 
"-;'•*'.  (1874)  L.fl.  9  Q.B.  296  ;.l/„«fy 
V.  Sleyg!e>,  (1879)  12  Ch.  D.  261. 


°^"  TRESPASS   TO   LAND   AND   DISPOSSESSION. 

•rustiflcation        There  may  exist  by  virtue  of  immemorial  custom  a  richt  in 

UDUtfl'  (.'US-  "1-U'i.i.*  • 

tooMiry  rights   inQabitants  of  a  particular  locality  to  exercise  a  variety  of  ea 

of^recreation,    j^g^jg  ^^  j^  ^^^^ ,  ^^^^^  ^^^  instance,  as  a  right  of  fetching  ] 

water  from  a  spring  (a),  or  a  right  to  dry  fishing  nets   or 

person's  land  (b),  or  a  right  to  use  it  for  purposes  of  sports  a 

recreation  (t),   and  where  the  sea  has  gradually  receded,  la 

added  by  accretion  takes  the  character  of,  and  becomes  subji 

to  the  same  customs  as,  the  land  to  which  it  is  added  {d).    It  1: 

sometimes  been  said  that  a  custom  to  be  valid  must  be  reasc 

able  (c),  but  what  meaning  is  to  be  attached  to  that  phrase  is  r 

clear.    At  all  events  as  regards  customary  rights  of  recreatic 

the  cases  seem  to  show  that  the  indefiniteness  of  the  modes 

recreation  or  of  the  times  of  the  year  at  which  they  are  to 

enjoyed,  is  no  objection  to  the  validity  of  the  custom,  even  thou] 

the  practical  effect  of  such  indefiniteness  may  be  to  deprive  t 

owner  of  the  soil  of  all  beneficial  enjoyment  of  it  (/).     If  inde 

that  were  any  objection  to  the  validity  of  a  custom  there  could 

no  village  greens.     The  place  in  which  a  right  to  a  customa 

easement  is  claimed  to  be  exerciseable  must  be  situate  within  tl 

area  within  which  the  persons  claiming  the  right  reside.     Thu 

a  custom  for  the  inhabitants  of  one  parish  to  train  horses  at 

place  situate  in  another  pai    n  cannot  be  supported  (g). 

Although  customs  are  usually  confined  to  the  inhabitants  of 
particular  town,  manor,  or  parish,  there  is  no  rule  of  law  requirir 
that  the  area  of  a  custom  should  not  be  wider  in  extent  provid< 
that  district  be  one  known  to  and  defiaer^  by  the  law,  such  as 
hundred.  A  custom  for  the  inhabitants  of  two  or  more  adjoinir 
parishes  to  exercise  rights  of  recreation  over  land  situate  in  or 
of  them  is  bad  (h).  How  wide  the  area  may  be  is  not  clear,  but 
seems  that  it  may  be  at  least  as  wide  as  a  county.  A  custom  fc 
all  the  men  of  Kent  to  dry  their  fishing  nets  upon  a  particula 

&  B 


To  what 

persons 

customnry 

Tights 

extend. 


(a)  Ilai'e  v.  Ward,  (1855)  4   E. 
702. 

(ft)  Per  Timlal,  C.J.,  7yw«  v.  Smit/i, 
(1838)  9  A.  &  E.  p.  421. 

(<•)  Hall    V.    Nottingham,     (1875)     1 
Ex.  D.  1. 

(rf)  Mercer  y.   Denne,   (1904)    2  Ch. 
634. 

(e)  Bl.  Com.  Vol.  1,  p.  77. 

(/)  Abbott  V.   ^yeehhJ,  (1793)  1  Lev. 


176;  Mouiixey  \.  Igmaij,(\%6-i)  1  H.A;  i 
729  ;  Hall  v.  XottiHgham,  (187.".)  1  K: 
D.  1,  overruling  Millechamp  v.  Jnhnxn 
(1746)  VVilles,  205  n. 

0?)  Sdicerbij  v.  Coleman,  (1867)  L.  I 
2  Ex.  96.  See  Mounneij  v.  I»may.  (18ti; 
1  H.  i:  C.  729,  contra,  but  the  point  w.i 
not  there  taken. 

(/()  Edwardu  y.  Jenkhu,  (1896)  1  CI 
308. 


CUSTOMARY   RIGHTS. 


Close  adjoining  the  sea  shore  has  been  hehl  good  (.)      It  cannot 

eZZt' :'''''''' 1"'''^'  ''  -anythecaLNhe  S  t 
c  aimed  to  be  exercised  gratuitously),  be  co-extensive  wiU.  the 
whole  realm ;  a  custom  for  the  general  nub'.V  fn 
common  such  as  Newmarket  HeaTr  tay  h  e  To  ZLl 
horse  races  without  payment  is  void  (i).  ThoLh  i  is  n,h 
where  the  benefit  of  a  custom  is  claUed  X"  to  r^tT: 
payment.     Thus,  a  custom  for  all  members  of  th.  »  1 1- 

Although  a  person  bavin"  a  ri.rhf  f«  ^v«    • 

upon  the  land  o  another  maC  iust  fv  2  '  '"  '"'''"'"*  «''-"-- 

the  purnoses  of  U«  ^-  ^        ^       ^""°  "P°"  *''«  '^nd  for  '*^°«'"«- 

me  purposes  of  its  exercise,  it  must  be  borne  in  mind  fl.af 

easement,  where  claimed  otherwise  than  undei  aTusZ  T 

>"ll  o,«rate  merely  as  a  personal  lioen»e     <!„„l,      v 
tbough  i.  maj  have  J„  made  wZj  /j'    "  'T"?!'  °™" 
siderata,  i.  revocable  a.  any  .tae  l,v  t  il      1""  '°  """ 
eannot  a«ar  revocation  jn,.Hy  entering  upoTt h  'I'd  ZT 
purpose  0,  nslns  .he  privilege,  his  o'l/re.nX  a    in         I 
licensor,  where  the  revocation  is  wronfffnl   ia  ,      -^   """'»«'   ^is 
Thus,  in  ^W  V.  W.,V..,.  (.)    t  las  h    d  thatT        T" '"^' 
a  ticket  of  admission  to  the    rand  Itan^^  a  ra    ^Ji:  rH^' 
was  expelled  from  the  stand  by  the  servants  of  2  ^'       ° 

under  his  orders,  had  no  caus^  of  a^rl^lltT^r: 
X  elling  him.  since  the  purchase  of  the  ticket  conferred  met! 
a  Ucence  which  the  owner  was  at  liberty  to  revoke,  the  Cour  t 
this  instance  overruling  the  earlier  case  of  Ta.lor  y.  JVaterlV^ 

*.mv.    IV.    18,    19;   cited    at       .!/,>//„«,,   y,.    ^,,     (..^.^    ,     ^^    .^^^^ 

'•^""■''"•^/'-  (!««•!)  L.  11.  •>  Kk  1,  II 
sugKeste.1  the  contmry.  a.  also  di.Vjlr' 
^NiUcs  ill  his  etiitioi,  of  Gale  on  Kase-' 
n.ents,  5fh  e.1.  ,,.  i;^  „.     li.u  „,,;,  ,-^^ 

.s  counter  to  ,1,0  current  of  authority. 
(.'■)  (lSl«)7Taunt.374.   ' 
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l«'!,'th  by  Holroyd,  J.,  in   JIhnMl  v 
^'''fm,W,(I82I)5B.&AId.  p.  296. 

(h)  Earl  of  Crmtr,,  v.  JCVte,  {I8(i3) 
9L.T.  N.  S.  .H84;8ee.  too.  /V/./,  v. 
«>ncling,  (179.-.)  2  H.  Bi.  394;  and 
VA.«r*^  V.  Darh,  (1889)  44  Ch.  D.  llo 

40b. 
Crf)  See  per  Lord  Cairns,  Raii^ele,,  v. 
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TRESPASS    TO    LAND    AND    DISPOSSESSION. 


Bare  licence 
not  assign- 
able 


Meaning  of 
term  "  licence 
coupled  with 
an  interest." 


entitle  tht-  holder  to  admission  to  a  theatre  was  irrevocable. 

is  to  be  observed,  however,  that  in  both  these  cases  the  licei 

was  one  of  general  admission  and  not  to  a  particular  seat.     Il 

not,  therefore,  to  be  inferred  that  the  case  of  Wood  v.  Leadbit 

is  any  authority  for  the  proposition  that  a  licence  to  occu 

exclusively  a  specific  seat  in  a  race  stand  or  theatre  is  revocab 

On  the  contrary,  by  analogy  to  the  rule  as  to  lodgers  (as  to  whi 

see  above,  p.    889),  such  licence  would  seem  to  amount  to 

demise  for  the  time  of  the  particular  seat.     In  one  case  a  les! 

for  a  term  of  years  of  a  box  at  the  opera  which  the  lessors  m 

bound  to  repair  and  to  which  they  had  access  for  that  purpc 

at  times  when  there  was  no  performance,  was  held  rateable  und 

a  local  Act  in  respect  of  such  box  as  being  the  occupier  of 

tenement  (a) .     But  if  k  letting  for  a  term  of  years  of  a  box  or  sti 

operates  as  a  demise,  a  letting  for  a  single  night  ought  equal 

to  do  so,  for  the  length  of  the  term  can  make  no  difference. 

Butler  V.  Manchester,  Sheffield,  dc.  R.  Co.  (h),  where  a  passeng 

upon  the  defendants'  railway,  having  been  expelled  by  the  defe 

dants'  servants  without  justification  (though  with  no  unnecessa 

violence)  from  the  train  in  which  he  was  travelling,  brought  t 

action  for  the  assault  and  not  for  the  breach  of  the  contract 

carriage,  the  Court  of  Appeal  held  that  the  doctrine  of  Wood 

Leadhitter  did  not  an^'y  and  that  the  action  lay,  but  upon  wh; 

ground  they  distinguished  that  case  does  not  appear.     Mor 

over,  it  has  been  held  that  although  a  licence  to  place  chatte 

on  the  property  of  another  is  revocable  at  any  time,  it  neverth 

less  carries  with  it  as  necessary  incidents  the  rights  to  notii 

of  revocation  »nd  of  reasonable  opportunity  for  removing  tl 

chattels  ((•). 

But  a  licence,  being  purely  personal,  is  not  assignable,  an 
therefore,  will  afford  no  justification  for  acts  done  under  it  by  a 
assignee  even  prior  to  revocation  (rf). 

It  has  frequently  been  said  that  a  licence  if  coupled  with  a 
interest  is  irrevocable,  but  in  none  of  the  judgments  where  dici 

(«)  Ife//-  V.  Sf.  Martui.i->n.the.FieldK, 
(1842)  3  V.  B.  204.  See  also  Leader  v. 
Mimdij.  (lK7.->)  L.  R.  20  Eq.  145. 

CM  (1888)  21  Q.  B.  D.  207. 

(lO  Melhir  v.    W'atkim,  (1874)  L.  R. 


9  Q.  B.  MX). 

(rf)  Aehrnyd  v.  .•^niith,  (18.50)  10  C. 
164  ;  ami  see  Jiriti^h  J/iitoiicoj/e  Cii. 
Huiiiei;  (1901)  1  Ch.  fJl. 


UCKNCE    COUPLED    WITH    INTEnEST 

profit  out  of  it  „,  M     "  ""  '""■1'°'"'  "'  '"king  a 

il  be  in  die  loru,    but  '2,       ,      ■''^'  "  '""°""'''-  '">'"« 

■nwoeab,.  th.r;.''i;Mt.'  :\:r."otriT'°'  -  '"--^ 

personal  p„p„tj  .«n,s  donbiwll    Vjt  "!  """ 

vendor  of  ohatteU  Ivin.  o„  I,-  instance,  »liere  a 

«.».  the  purcit  2,:  „;'::"::,'  T  "'"■  °" "- '"™ 

wM.  revokes  t„e  Hcencer"  e/ h  'p  Z,- en;':^  ""'■ 
seizure  on  default,  and  the  grantor  revokes  th«n  ^  ^         ' 

;::vi:^;r:ertr:rrH=r^ 
..o«.hthedoLi':r:'j:rt:r„r:,rb''r'°''' ' 

and  subsequently  revoked  conW  ir»       "" jT««»  '^cence  given, 

put  by  Vaughan  cTm  nf  r  ^""""  ^"  P'^'^^^"'  'T'-e  case  Other 
F  y  vaugnan,  t.J.  (c),  of  a  licence  to  hunt  in  a  man's  m.L-  '-— 
and  carry  away  the  deer  when  killed  tn  hU  ^ 

licence,   Parke    B     in   ir-.n;       ^'"^V  °'''"  "'^'  "'^'^^ 

-evoc;biesu;;o^;gT,:;;:  ;;,^;/^^^^^^^^^^   ^^^^  --•^  •- 

for  no  property  m  the  deer  would  pass  until  it  were  killed       .' 

=iTarr;^;';^r„:r:?6'^^"^^^^^ 
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licences. 


('0  45&46Vict.c.43.     Pos..ibly  s.  7 
"f  th.8  Act  may  be  construed  to  give  a 

r'7  '^^'' "'  '"'-y  f-  ^he'  :ur 

P*es  o£  «g„„^  i^   jj^^  ^^^^^_^ 
h'-'reu.  specified.     The    Act    gives    an 
•n.pl-CH     power    of    seizure  (i   j„2 


IS  Q.  B.  D.  222) 

io)non„„  V.  ,W,r//,  (1674)  Vaughan, 
p.  tiol, 

«)  (184S)  13  M.  &  W.  p.  m. 
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When 
reversioner 
Buy  8ue  for 
treepaM. 


TRESPASa   TO   LAND   AND    DI8P088B88ION. 

V.  Manley  (a),  where  the  plaintiff  sold  a  rick  of  hay  then  stani 
ing  on  his  close  to  the  defendant,  with  the  condition  that 
might  remain  there  up  to  Lady  Day,  and  that  until  that  da 
the  defendant  might  enter  the  close  as  often  aH  occaHion  require 
for  the  purpose  of  removing  portions  of  the  stack,  it  was  hei 
that  such  licence  could  not  be  revoked,  and  that  the  defemlai 
could  justify  entry  against  the  plaintiff's  will.  But  that  cat 
may  be  explained  on  the  ground  that  the  licence  in  fact  operate 
as  a  demise  till  Lady  Day  of  the  spot  of  ground  on  which  tl: 
stack  stood  (l>),  to  which  a  right  of  way  across  the  close  would  1 
annexed  by  law  as  an  easement  of  necessity,  so  that  the  expie* 
licence  was  in  fact  superfluous.  The  better  opinion  seems  to  L 
that  the  revocation  of  a  licence  to  go  upon  land  is  inoperativ 
only  where  an  express  grant  of  it  is  superfluous ;  where,  tlu 
is  to  Buy,  the  licence  would  by  operation  of  law  be  implied! 
annexed  to  the  grant  of  the  interest  to  which  by  the  terms  c 
the  grant  it  is  expressly  annexed  ;  and  that  apparently  can  onl 
be  where  the  interest  is  an  interest  in  land  (c). 

Although,  in  general,  the  only  person  who  can  sue  for 
trespass  is  the  person  who  was  in  possession,  actual  or  con 
structive,  at  the  time  of  the  trespass  committed,  yet  where  i\v 
trespass  causes  a  permanent  injury  to  the  land  affecting  thi 
value  of  the  inheritance,  a  person  who  is  entitled  in  reversioi 
may  sue  for  the  injury  to  his  interest,  and  he  may  do  so  at  onc( 
without  waiting  until  his  future  estate  falls  into  possession 
Thus  a  reversioner  may  sue  for  cutting  down  timber  trees,  oi 
destroying  a  building,  or  cutting  and  carrying  away  turf,  or  an^ 
similar  act  involving  a  partial  destruction  of  the  freehold.  Bui 
for  a  bare  trespass,  even  though  committed  under  a  claim  ol 
a  right  of  way,  and  therefore  presumably  intended  to  be  inde- 
finitely repeated,  an(f  intended  to  furnish  evidence  against  hini, 
the  reversioner  cannot  sue  (t/). 


(a)  (1830)  11  A.  &E.  :U. 

(*)  See  on  this  subject  Lord  St. 
Leonards'  criticism  of  ^yu^Hl  v.  L<i1ie, 
((1751)  Sayer,  3),  in  S-igtl.  V.  &  P.,  Uth 
e<l.,  p.  124,  where  he  suggests  that  there 
is  no  distinction  between  an  exclusive 
licence  and  a  demise. 

(c)  In  Williams  v.   Murrii,  (1841)8 


M.  k  W.  p.  493,  Parke,  B.,  says.  ■  It 
certainly  strikes  me  as  a  very  stroni: 
proposition  to  say  that  such  a  licence 
((.c.  to  go  on  land)  can  be  irrevocable 
unless  it  amount  to  an  interest  in  land, 
which  must,  therefore,  be  conveyed  It 
deed." 

id)  Barter  v.   Tai/lot;  (1832)4  B.  i 


INJfllY   TO   HEVERSION. 
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In  an  action  of  trespags  to  land  the  measure  of  .lamaues  to  M  „         , 
wh.ch  the  plaintifr  will  he  entitled  will  vary  accordinr«B  th     ---'- 
trespass  helongH  to  one  or  other  of  the  three  following  elasHes-     "^'"•• 
J  IT'       •  ''''^''''.'^''y  *=""«*«t  ^^  «  'nere  entry,  a  user  of  the  Tr..pa« 
0,1  hy  passing  over  ,t  without  doing  any  damage.     In  such  case  f-'r-"' 
e  damages  recoverable  will,  as  a  general  rul'  in  the  aLn"  ^^ 

b  To,  nd        TTT""'  ''  "''"'"'^'  °"'^'-    '^here  is  no  case  to  ^^^^Z.. 
l.e  found  .n  the  books  in  which  a  trespasser  having  tortiously  "'"'""* 
"sed  an  easement  above  ground,  such  as  a  way.  has  been  made 
o  pay  compensation  upon  the  basis  of  the  benefit  whi.-h  has 
thereby  accrued  to  himself  (a).     A  claim  fo.  compensation  on 
such  basis  cannot  be  made  under  the  head  of  an  aceoun    of 
profits  for  the  benefit  arising  fron,  the  use  of  an  easen.ent     ven 
though  It  mvolve  the  saving  of  expense  to  the  trespasser   .s  not 
a  profit  m  that  sense  of  the  term  (h).     There  is  no  substantial 
analogy  between  such  a  case  and  that  of  an  infringement  of  a 
patent  or  copyright,  in  which  cases  the  allowance  of  an  account 
of  profits,  though  nominally  resting  upon  the  artificial  rule  that 
the  plamtiflf  may  waive  the  tort  and  sue  for  money  had  and 
received,  is,  in  substance,  nothing  more  than  a  rough  mode  of 
arriving  at  a  calculation  of  the  damage  that  the  plaintiff  has 
suffered,  the  profit  and  the  damage  being  presumably  proportional 
to  one  another.  "  •■     i 

And  to  this  rule,  that  an  account  of  profits  cannot  be  claimed 
m  respect  of  the  tortious  user  of  an  easement  where  no  damage  has 
been  done  thereby,  it  is  apprehended  that  the  case  of  such  user 
m  mmes  underground  forms  no  exception  (.).  Thus  for  the 
tortious  user  of  passages  in  a  mine  which  had  been  worked  out 

andabandoned.thedamageswouldpresumablybemerelynominal. 
bo  where  the  plaintiff  owned  a  plot  of  ground  so  small  that  he 


All.  72  :  Mayfiiir  Property  C\>.  v.  J,,},,,- 
'>••».  (1894)  1  Ch.  .-.08.  As  to  wl.-n 
reversmner  may  sue  for  a  nuisance,  see 

Wl<'«-.    p.      413,    J(yy. 

(")  Nor  can  such  compensation  be 
clauncil  under  the  head  of  use  and 
ocenpation,  except  under  circumstances 
nnd,r  which  a  contract  to  pav  for  the 
"seican  reasonably  be  imolied":  and  n- 
inil.l.cation  ot  such  a  contract  can  Ik." 


made  where  the  plaintiff  was  ifrnorant 
of  the  existence  of  the  user  (r/mn-fi. 
want  V.  Ford.  (IS:,;-)  2  H.  A:  X.  4J6). 

(A)  See  jmljrment  of  liowen.  L.J., 
I'fii!nj>.t  V.  lloMfnnj,  (18f*3)  24  Ch  U 
p.  4(;i. 

(r)  PoirrV  v.  Aiken.  (18.-.H)  4  K.  &  J. 
U-A.  See  minute  of  liecree  where' com-' 
pens.ation  '.y  way  of  wuylcave  wu,  no. 
allowed. 
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iliaturlmtica 
of  the  Miil. 


conld  not  piofitiilily  have  worked  tlj«  underlying  coal  liir 
and  the  defeud»iiit»  wrongfully  worked  the  iiliiintifTs  coal 
suhHequently  carried  other  coal  over  the  wayH  which  thej 
made  under  the  plaintiffH  land,  Lord  Hatherley  wan  of  op 
that  tlm  plaintiff  wuh  entitlul  only  to  the  value  of  the  coal  wi 
fully  worked,  and  not  to  any  compensntion  hy  way  of  waylea 
reHi)ect  of  the  carriai.'e  of  the  other  coal  over  Iuh  land  (<;)' 

Secoiidly,  the  treHpasH  may  involve,  in  addition  to  the  ei 

an  actual  physical  disturbance  of  the  soil,  as  where  a  roac 

is  cut  uj)  l)y  constant  user  of  it,  or  a  hank  is  dug  away.     In 

cases,  if  the  nutine  of  the  damaRe  is  such  that  an  ordin 

prudent  person  liuvinR  no  one  to  look  to  for  damaRes  would  rei 

the  soil  to  its  former  condition,  as  in  the  case  of  the  roadwa} 

above,  the  measure  o\  the  damage  will  he  the  cost  of  restorat 

hut  if  the  damage  is  such  that  no  prudent  person  would  rei 

it  at  his  own  expense,   the   measure  of  the   damages   is 

difference  in  value  of  the  land  in  the  market  before  and  aftei 

injury  was  committed,  and  not  the  expense  of  restoration  (b). 

it  were  otherwise  "  it  would  follow  that  a  party  who  has  let 

sea  in  upon  the  land  of  another,  the  land  itself  being  worth  i 

20/.,  would  have  to  pay  by  way  of  damages  the  expense  of  exc 

ing  it  again  by  extensive  enguieering  operations  "  (c).     But 

rule  H    '  .  the  measure  of  damages  in  trespass  cannot  be  considi 

as  of  univt  rsfll  application,  punitive  damages  having  been  so 

times  awarded.     Thus  in  the  recent  case  of  Davis  v.  Broi 

Urban  Council  (d)  (in  which  the  defendant  council  wrongf 

entered  upon  the  plaintiff's  land,  and  demolished  a  wall  he 

erecting  thereon)  it  was  held  by  the  Court  of  Appeal  that 

measure  of  damages  was  not  necessarily  confined  to  the  act 

pecuniary  loss  sustainad  by  the  plaintiff,  but  might  also  incl 

compensation    for  matters  of    aggravation.     In    the  case  o 

tortious  user  of  an  easement  which  has  been  productive  of  dam 

to  the  soil,  as  for  instance,  where  the  owner  of  two  portions  ( 

coal-field  has  wrongfully,  and  to  savo  himself  expense,  can 

his  coal  from  one  portion  to  the  other  over  the  undergroi 


(a)  Linng»tone  v.  Rawyardt  Coal  (.\h, 
(1880)  r.  Ai>p.  Tas.  p.  38. 

(*)  Jimet  V.  Cioiiday,  (1841)  8  M.  & 
W   146. 


(c)  Per  Aldewon,  B.,  ibid.,  p.  147, 
('O   Diir'm  V,  Itntmleij  Urban  Con, 
(1903)  67  J.  P.  275. 


MEASIHK   or   DAMAOEH. 

the  aHBuraption  that  th«  benefit  „   ^  ":''•-'****'"'«  «l'l'<"«ntly  upon 

the  uner  i«  proportional   ^    ,         ""'"'  '"^  '"  '''''""'""*  ^••- 
plaintiff  (/>).  ^"   ""^   ''•""«««  ^'"used  therehy  to  the 

In  the  case  of  Whitwham  v    rr   ,    • 
'in  which  .,,.  d.,.„,U,,,;     ,  J  -  37'-  «'•*"*.  '-.W  r„.  M  ,„„„„ 
'ro-  .heir  „„„i„,  „„  .,.  lan^ Tt^ tlr.:  '•'  "l"'"*  "»"  »X°' 
Court  of  Appe„l  ,h.i  i„  e,ii,„„„,  '  I'  '  ' ""'  ''"'>'  ''J  'he 

.-u„.„,  .he,l.precia«„        ™  l*':;"'"™  "'  -     ...  .he 
property  „„,  ,.|,e„  ,,,  „„  „,.„  ™"' "'  """  l'o"'on  o(  th.  ..djncent 

"'  .w  .»„.,  »c....,u; :;:  M^Tirr ''■."■°  ™'™ 

"Messing  the  worth  of  the  Li.r  I  '      '^  '•''lerion   in 

.'o«™  'o-  .he  „„.ie„,„r  pC  L  wh;^,;!:  ::'"•  'V" «-«- 

Again  where  Ian,!  „■  ""icn  it  was  used. 

ActM.)  for  :;:  irlrof:^^^^^^  r ^  ^^^^  ^>efence 

-titled  to  compensation  ^,r    1  J  "'''  "^''  °^"«r  ^^«« 

lands  arising  from  the  naturarand  "T'"''^'  ^  ^'^  «'^J«''>'nR 
-^en  for  the  purpose  0^:^^^::^'^,  ''  '''  '*"^' 
i'laced  t)iereon(.).  But,  on  the  otw.  i  .  ^""«  ""^  «""« 
tenant  has  no  right  to  ^1  ''°^'  "  ''««  '^een  held  a 

-at  under  the  L^ds  cCuZToTT/^^^'  ""^  "^^^  ^ 
completion  of  the  agreem  nt  wWcr  ""  ^^''  ^'^^  »-'-e 
that  the  Purchase-monenncluded  I  ""''"•''  '^  ^^'^^^^  «'-*-« 
affection)  the  landowner  deli H  a  nrr'""  '"  '*"  "'J--« 
prised  in  the  notice  CA).  Cr.  hoCeT  U  ^'^  ^^"'«  ^- 
-thont,    or    corporation    posse Jr^r'   c  rt"'""  °'  "" 
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'iq.  432.    And  jee  minute  of  decree  in 

(*)    Ar    Lorrl    Hatheilej,  .M,„^   ,. 
,.7hJ!^   '■^"'"■^'-''!'  C1"IJ  L.  K.  .;  .Jh. 


(O  (18&6)  2  Ch.  338. 
(rf)  5  &  6  Vict.  c.  94,  s  19  .  M  i.  «- 
^'Ct.  C..54,  8.  Ji  '       '■*■  °<  *53 

('•)   Jtlundell    V    77,-   1-; 
^••I  ;  on.l  see  CardwHI  y     mJ    ,  „ 
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compulsory  powers  of  acquisition  is  itltra  vires  of  those  powers 
the  notice  to  treat  is  invalid  (a). 

Severance  Thirdly,  the  trespass  may  involve  the  severing  and  carryin; 

of  portions  of  away  of  things  attached  to  the  soil  or  of  portions  of  the  soil  itsell 
In  respect  of  this  class  of  injury  the  old  common  law  rule  wa 
that  the  plaintiff  might  at  his  option  sue  either  in  trespass  fo 
the  damage  to  the  land,  or  in  trover  for  the  value  of  the  thing 
severed  in  their  character  of  chattels.  Where  the  things  severei 
were  of  a  higher  value  before  severance  than  after,  the  plaintii 
would,  of  course,  elect  to  sue  in  trespass,  and  in  such  action  h 
was  entitled  to  recover  the  diminution  in  the  value  of  the  land 
thus,  in  trespass  for  taking  fixtures  he  could  recover  their  valu 
as  fixtures  (6),  though  if  he  made  the  mistake  of  suing  in  trove 
he  could  only  recover  their  lower  value  as  chattels  (c).  So,  too,  i 
a  trespasser  cuts  down  and  removes  ornamental  timber,  the  owne 
may  in  an  action  of  trespass  recover  the  value  of  the  treed  whei 
standing. 

So  long  as  the  plaintiff's  option  of  suing  in  trespass  or  trove 
was  confined  to  cases  where  the  thing  severed  was  of  a  '..ighe 
value  before  severance  than  after,  the  plaintiff  could  not  by  th 
exercise  of  such  option  recover  more  than  the  actual  damage  tha 
he  had  suffc  ed.  But  when  the  option  came  to  be  applied  I 
cases  where  the  thing  severed  acquired  a  higher  value  by  reasoi 
of  the  severance  a  difficulty  arose. 

In  Martin  v.  Porter  (d),  which  was  an  action  of  trespass  fo 
wrongfully  working  coal,  Parke,  B.,  said  that  had  the  action  beei 
in  trover  the  plaintiff  would  have  been  entitled  to  the  value  of  tin 
coal  as  a  chattel  at  the  pit's  mouth  or  on  the  canal  bank,  o 
wherever  he  found  it,  without  any  deduction  whatever  (e).  Bu 
in  Wood  V.  Morewood  if),  where  the  plaintiff  sued  in  trover  foi 
working  and  removing  his  coal,  the  ne  judge  abandoned  th( 
notion  that  the  plaintiff  by  suing  in  le  form  of  action  rathei 
than  the  other  could  increase  the  damages,  and  treated  trespasi 
and  trover  as  standing  on  the  same  footing ;  and  further,  whereai 


Wrongful 
working  of 
coal. 


(rt)  JiatriDi  .<•  Jinjner  v.  The  S<-JuHil 
Boil  I'd  of  London,  (100:1)  20  T.  L.  H.  22. 

(ft)  noiii/iMH  V.  Pettitt,  (1817)  10 
Q.  B.  101. 

(^)   Clorke  v.  J/ol/oid,  (1848)  2  C.  i 


K.  r>M). 

(rf)  (1839)  5  M.  &  W.  351. 

(c)  S.  C.  p.  3.52. 

(/)  (1841)  3  y.  B.  440,  n. 


WRONGFUL   WORKING   OF   COAL. 

in  the  earlier  case  of  Martin  v.  Porter  (a)  it  was  held,  somewhat 
inconsistently  with  principle,  tliat  the  plaintiff  was  entitled  to 
recover  in  trespass  the  value  of  the  coal  at  the  time  when  it  fir^c 
became  a  chattel  at  the  pit's  bottom  without  any  deduction  for 
the  cost  of  severance,  and  thereby  to  recover  compensation  in 
excess  of  his  actual  damage;  in  the  latter  case  of  Wo„d  v. More- 
wood  (b),  there  was  introduced  into  that  rule  the  qualification 
that  if  the  defendant  was  not  guilty  of  any  fraud  or  negligence, 
but  acted  fairly  and  honestly  in  the  full  belief  that  he  had  a  right 
to  do  what  he  did,  the  plaintiff  could  only  recover  the  fair  value 
of  the  minerals,  as  if  the  seam  had  been  purchased  from  him  by 
the  defendant.     The  rule  so  qualified  was  adopted  by  the  Equity 
Courts  (c),  and  is  now  the  recognised  rule  upon  the  subject  (d). 
In  cases  coming  within  this  qualification  the  plaintiff  recovers  the 
amount  of  his  damage  and  no  more,  namely,  the  difference  in  the 
value  of  the  soil  before  and  after  the  abstraction  of  the  minerals. 
Where,  however,  the  defendant  has  worked  the  minerals  fraudu- 
lently, that  is  to  say,  wilfully  and  without  any  belief  of  title,  or 
where  he  has  worked  them  negligently,  the  penal  rule  laid  down 
by  the  Court  in  Martin  v.  Porter  apparently  still  obtains  (e).    At 
what  point  the  dividing-line  between  negligence  and  inadvertence 
18  to  be  drawn,  or  in  what  the  difference  (if  any)  between  them 
consists,  seems  never  to  have  been  decided. 

It  may  be  convenient  to  mention  that  where  on  different  dates 
separate  demises  of  different  minerals  were  granted  to  two  lessees 
—the  rights  of  the  earlier  of  the  two  were  upheld  by  the  Court, 
and  an  injunction  granted  against  the  later  (/). 

It  is  apprehended  that  the  measure  of  damages  applicable  to 
the  tortious  taking  of  coal  and  other  minerals  is  equally  applicable 
to  .the  taking  of  other  things  which  are  increased  in  value  by 
severance  from  the  freehold,  such  as  ripe  crops  or  timber  ready 
for  cutting,  but  the  point  has  nev^r  been  decided. 
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(a)  Sitj,  a,  p.  358. 

(A)  Sujn-a,  p.  358. 

(.<•)  Jegon  v.  Vlriun,  (1871)  L.  H.  6 
Ch.  742.     Minutes  of  decree,  p.  762. 

(rf)  Taylor  v.  Afoftt/ii, {l8S(i)H3Ch.  D. 
22«  ;  LirhigfUyjw  v.  liawyardit  Coal  Co., 
(1H80)  5  App.  C.18.  2,5.  And  see  Perin-ian 
Gmno  Co.  v.  Dnijfiu  lirMer*  Sc  Co., 

C.T. 


(1892)  A.  C.  pp.  175-6. 

(c)  Trotter  v.  Maclean,  (1879)  13 
Ch.  D.  574  ;  Taylor  v.  Mostyn,  (1886) 
fiipra. 

(/)  Shatpurigg  Fire  Clay  and 
Enamelling  Co.  v.  Larkhall  CoUieriei, 
(1903)  P.  1131,  Ct.  of  Sess. 
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TKE8PA88    TO    LAND    AND    DISPOSSESSION. 


Bjectment. 


In  ejectment 
jug  tertii  is  n 
defence. 


In  general  and  subject  to  the  exceptions  for  disalalities  men- 

loned  above  (a),  all  actions  of  trespass  ,,..,.  riausum  frenit  mast 

be  brought  w,tl„n  six  years  next  after  the  cause  of  action  arosT") 

In  an  action  for  the  recovery  of  possession  of  land  the  plaintiff 

18  put  to  proof  of  his  title,  for  the  defendant  by  virtue  of  L  bare 

Possession  has  a  good  title  as  against  all  w'ho  cannot  show  a 

the  defendant,  no  matter  for  how  short  a  time,  is  unma  facie 
evidence  of  his  having  title,  for  such  prior  possession  rf  I 
a  presumption  that   he  was  seised  in   fee;    but   though   such 

nllT/  T  TT-  "^  "'"'*^'  "^"^^  ^^  «^--"  '»-t  the 

fiZ  )   Ih  r:       r""^^"  '•°'"  -^P— vl^o  had 

title  (A  the  weight  of  authority  is  in  favour  of  the  view  that  it 
may  be  rebutted  by  showing  that  the  title  is  in  fact  in  a  third 
person  ;  to  an  action  of  ejectment  jus  tertii  is  a  good  defence  (e). 
The  cases  of  Doe  d.  Carter  v.  Barnard  {f),  Brest  v.  LererJ) 
^a,le  V   Shea  (h),  and  the  judgment  of  Mellor,  J.,  in  ,UA,,  v 
W^ntloe   (,.  are  all  direct  authorities  to  that  eff.t.'and  t  e  case' 
of  Doed.  Crrsp  y.  Barter  (k)  also  seems  to  have  proceeded  upon 
th     assumption   that  such   is   the   law.     Apparently  the  only 
authorities  which  are  to  be  found  the  other  way  are  the  follow- 
!f;~x"  '^'  ^^^'^^^^^ *<>  the  case  of  Allen  v.  Birington  (I)  it  is 
aid,     In  ejectment,  if  it  appear  by  the  record  of  a  sp  cial  verdi 
that  the  plaintiff  has  a  priority  of  possession,  and  no  tit  e 

BuT  S  ''wf  "''"*'  *'«  P'^-««^  «hall  have  judg.n  nt.-' 
But  Serjeant  WiUiams.  in  his  note  to  Saunders'  report  of  that 
case,  dismisses  it  with  the  curt  criticism  that  it  "is  evidently  in 
direct  contradiction  of  the  well-established  rule  that  the  plaintiff 
m  ejectment  must  recover  by  the  strength  of  his  own  title 
without  any  regard  to  the  weakness  of  the  defendant's."  More- 
over, the  wide  proposition  contained  in  that  headnote  is  not  borne 


(")  1>.  176. 

(*)  21  Jac.  I.  c.  16.  s.  3. 

('•)  See  above,  p.  327. 

(rf)  lJ„e  (1.  Smith  V.   Webber.  (1H34) 
1  A.  A:  E.  ilO  ;  Di^  ,1.  ff,    ,,^^  ,,  ^ 
ball,   (1829)    M.  &   M.    ■H6;Alle/v 
Biruujton,  (1671)  2  \Vm».  .Saund    111 
111  none  of  tiiese  cases  did  tiie  question 
of  Jiu  tertii  arise. 


W  Wiietlier  tliis  is  tiie  more  con- 
venient or  more  desirable  doctrine  U 
another  question. 

(./■)  (I«49)  13Q.  B.  !)4.5 

(y)  (1«41)7M.  iW.  .193. 

(/')  (1874)  Jr.  Kep.  8  C.  L.  224 

(0  (lJ<6n)  L.  R.  1  Q.  B.  p.  i; 

(*)  (l"X8)2T.  K.  74!t. 

(0  (1671)  2  Wnis.  .Saund.  111. 


!^f3|R^^: 


JUS  TEBTIl. 

out  by  the  facts  of  the  case  for  if  Hi^  ««f 

owner  was      t^  n  "°*  "I'P^'"'  ^''»  'he  true 

Zr;  ;^°  ""  '""""  °'  ''"°"'"'-     B"t  the  ,K>mt  had  never  be!" 

LJ2,^°;"Hr;iet:r:  '"r  "-'^  -"•  ""-'"^ 

V   «?W      T      ./  ^"""^^ '"*'>«  su'^sequent  case  of  AW<? 

Wew  hat  dL        :  \r''"'  ^'''  '''"''^"^"'  ^- J"  «'-  *o«k  the 

andthatarf  Tl  '''''^'  ^"""^*  ^"  '^"^  the  disseisee 

and  that  a  defendant  m  ejectment  could  not  rely  on  the  /«,  tej 

from  setting  it  up.     j„8t  as  in  an  aotmn  nt  ,  I       ,^^^^  lan.Uord . 

3  .  "'lou  »»  111  an  action  of  trover  bv  a  hnilm-  r,t  tenanf 

p««mo,,„t  (,,,,  the  bailee  „  equally  eetoppej  ,,„„  .j^^;  J      ? 

toiler  8  t,lle  ha,  delermmed  sinoe  that  date  (,),  the  tenant  ot  land 
.  alw.,.  entitled  to  ,b„w  that  his  landlord',  title  h,re"*ed  in 
.he  interval,  either  by  reason  „,  his  having, . signed  ht-lr 
or  |.y  reason  „,  the  landlord  having  been  himself  a  .enantZer' 
a  Imnted  interest  which  ha.  .inee  determined  (/,.     Th"  t^na' 

Zer"°'T'h,rr  '■  "  r-^^"^  "^  ""  •""■""^  »•  ^«     " 
owe  .     This  distinction,  which  cannot  be  regarded  as  saiistac 

torj,  IS  rnerely  an  illustration  ot  the  rule  stated  on  the  prTc^ta« 

page  th.t„„  ur,u  is  a  good  defence  in  ejectment,  a  ruT  Aich 

has  no  counterpart  in  the  case  of  an  action  of  trover  by  .prior 

po.a.s«,r.   It  may  be  that  the  authorities  on  this  ,ubj  J  re'uT 
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and 


(«)  (1857)  1  H.  &  N.  744. 

(*)  (1865)  L.  U.  1  Q.  B.p.  5. 

(<0  (182a)  M.  Jc  M.  34(!. 

(d)  JioDg  V.  Ediciiidii,  (l«y5)  -3  l  T 
100  P.  C.  ;  liiddle  y.  Jio,„i,  (1865)  6 
B.  Jc  S.  225. 


(e)  Jtogers  v.  Lambert,  (1891)  1  Q.  IJ. 

(/)  See  the  cases  collected  in  tlie 
notes  to  Malfon  v  Water/^au^e,  (1«72) 
2  Wms.  Saund.  7th  ed.  826  (1). 

29— ;j 


j»'«.'«»:^ 


Lr^flf  5eiTir-.*iJfl-  -M^ 


8H2 


Mesne  profits. 


From  whom 
recoverable. 
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reconsideration.  It  has  been  held  that  if  a  party  claimins  a  ri| 
to  demised  premises  under  a  title  paramount  to  that  of  the  les; 
compels  the  tenant  »o  attorn  to  him  under  a  threat  of  evictii 
the  tenant  though  continuing  in  possession  may  dispute  : 
lessor's  title,  for  that  the  compulsory  attornment  operates  aE 
constructive  eviction  («).  This  proposition,  however,  has  be 
denied  {b). 

It  was  at  one  time  thought  that  a  lessee  for  years  could  i 
bring  an  action  to  recover  possession  of  the  demised  premit 
until  after  entry,  on  the  ground  that  until  entry  his  title  was  i 
complete  (c).  This,  however,  is  not  so.  "  The  interest  and  lej 
right  of  possession,  where  the  term  is  to  commence  immediatt 
and  not  injutaro,  vests  in  the  lessee  before  entry  "  {d). 

In  an  action  for  the  recovery  of  possession  of  land  (e),  t! 
plaintiff  may  in  addition  recover  as  against  the  original  par 
who  wrongfully  entered  into  possession,  or  aa  against  the  ht 
or  devisee  of  such  party,  damages  for  the  value  of  the  mesi 
profits  which  the  plaintiff  has  lost  by  reason  of  such  wrongf 
possession. 

Whether,  however,  he  can  recover  such  mesne  profits  from 
party  wrongfully  in  possession,  who  has  disseised  the  origin 
disseisor  or  has  entered  under  a  grant  from  the  original  disseis( 
as  lessee  for  years  or  as  a  purchaser  in  fee,  seems  doubtfu 
In  Holcomb  v.  Rawlyna  (/)  it  was  held  that  in  both  cases,  hot 
against  the  second  disseisor  and  against  the  grantee  of  the  fin 
disseisor,  mesne  profits  could  be  recovered  by  the  owner  aft( 
re-entry.  There  are,  however,  cases  to  be  found  in  the  Yet 
Books  the  other  way,  which  cases  were  approved  in  Lijord 
Case  (g).  The  supposed  objection  to  holding  such  parties  liabl 
for  mesne  profits  to  the  true  owner  is  that  they  would  thereb 
be  charged  twice  over,  the  presumption  being  that  they  hav 

M'hitt,  (1846) 


(a)  Mayor  of  Poole  v. 
15  M.  &  W.  571. 

(i)  Belaiieij  v.  Fojr,  (1857)  2  C.  B. 
N.  S.  7«8. 

((■)  Bac.  Ab.  Ejectment.  B. 

(rf)  Per  I'attison,  J.,  Ry„n  v.  Clark, 
(1849)  14  Q.  B.  p.  73:  Ilarriton  v. 
Blaekbnrii,  (1864)  17  C.       N.  S.  678. 

(O  Rules  of  Supreme  Couit,  Ord.  18, 
r.  "..     As  to  which,  see  above,   p.  332, 


note  ((■). 

(/)  (15!tr))  Cro.  Eliz.  540. 

ig)  (1614)  11  Rep.  51  a.  The  resoh 
tion  there  on  this  point  was  unneccssar 
to  the  decision,  and  the  earlier  cp- 
Holcomh  V.  Rawhjn*  (1595)  w 
cited.  In  Barnitt  v.  tiuildfitrd,  ^t«:>:> 
11  Exch.  p.  30,  )  ever,  Parke,  1! 
obiter,    approved  resolution     ii 

Liford'n  ease. 
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already  paid  the  original  disBeisor.  This  objection,  however 
seen.s  very  unsatisfactory,  for  if  valid  it  ought'equaU;  to  bean 
answer  to  the  action  of  ejecfnent  itself ;  while,  with  regard  to 

paid  «,e  first  disseisor  is  in  the  highest  degree  artificial.  The 
probability  ,s  that  at  the  present  day.  whenever  such  a  case 

=::?z;:;r  "-^^  ^"^  -^-  *^  ^^"-  *^«  ^--^  ^ 

J  vaL?of  te'  u'  "T  '"''^  "^  '"^'"'^'^  compensation  for  vvh.  .e. 
me  value  of  the  use  and  occupation  of  the  premises,  whether  '°°'"''^- 

cupied  by  the  defendant  himself  or  by  a  tena'nt  holding  unl 
h.m(a),  and  .'  ,  any  damage  which   has   been  caused  to  the 
premises  them..ives(i).  for  the  term  "mesne  p  ohts  '  is  no 

:r:;s  t: ,:  r'*::'^^'  '^^^  ^^°^"«^  ^°  the'defendai; .  z 

-tends  to  all  loss  that  the    plaintiff  has  sustained  (c)      I„ 

ISS^tVo'nlv'dd'r' """'*""•  "'^"'  ^"^  '°  '--  ^-"  ^o  ^— 
1«S3.  not  only  did  the  possession  of  another  person  not  operate  as  ''''"'**"°"- 
a  dispossession  of  the  owner  if  an^v,  ».«         •  ""  "P^raie  as 

in ...  to  .H.  „™e.-.  .z:;:.  :inrr„z:Ltz 

0        ..wner  W).   ot  such  non-adverse  possegsion  the  old  doctrm. 
olp»..„.,o/«ri.„„.„fl,„,i,.,i„      «  upon  the  death  „r 

next  entitled  ..  he,r  entered  and  enjoyed  the  land,  hie  poiglion 
«md  did  not  bar  the  owner.    By  the  .tatute  of  Will.  IV    ho7 

...  entered  »**  J::L!rhT:r„r\l'l'l  '"^^"^  =»3« 
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hoa      .J     .  . *'  1"°°"""  iiow.  in  cases  which  the  nartv 

!.«  entered  »,W,  tofe,  u  whether  there  ha.  been  an  excC™  ^-^l^ 


(a)  -Owe  V.  //aWou),  (1840)  12  A.  &  E. 


is  adverse. 


W.  '  '""^  **  "•  "•  '='•  W  The  terms  "adverse "  and  "  non- 

J^O  JJunn  V.  Zar,e,  (.783)  3  Doug.  muTu^  e'X^r '"'"°"' ""' '"'"^' 

W  Ooodtitle  T.  TlwfJ.  (1770)  ;,  vvil..  ,  ^t-  w*!  ^'"'^  ^^naan,  ZW  d.  .Vepe«„ 

i-.  12!.  .  U '  <uj  J  VViU.  V.  A»,-,.A/,  (ifi37j      jj  ^  ^^,  _  p   gj  j^ 
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Exceptions. 


When  the 
statute  begins 
to  run. 
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occupation  of  the  land  by  him  as  owner  ;  though  in  two  clasaea  c 
cases  in  which  the  party  has  entered  with  title,  namely,  those  o 
tenancies  at  will  and  tenancies  from  year  to  year,  the  statute  c 
Will.  IV.,  not  content  with  abolishing  the  fictitious  doctrine  c 
non-adverse  pos^ossion,  went  a  step  further  and  did  away  with  th 
requirement  that  the  possession  should  he  adverse  in  fact,  j 
tenant  at  will  or  tenant  from  year  to  year  who  remains  in  possee 
sion  during  the  statutory  period  without  payment  of  rent  no^ 
acquires  a  title  as  against  his  lessor  notwithstanding  that  hi 
lessor  may  have  entered  upon  the  property  to  do  repairs,  or  tha 
he  may  have  from  time  to  time  during  the  tenancy  made  vorba 
admissions  that  the  occupation  was  permissive  (a). 

The  following  are  the  principal  provisions  of  that  statute  a 
amended  by  the  Real  Property  Limitation  Act,  1874.  No  perso 
is  to  make  any  entry  or  bring  any  action  to  recover  any  land  bii 
within  twelve  years  next  after  the  time  at  whieli  the  right  to  mak 
such  entry  or  to  bring  such  action  shall  have  first  accrued  to  hii 
or  to  some  person  through  whom  he  claims  (6),  and  at  the  detei 
mination  of  the  period,  so  limited  by  the  Act  to  any  person  fo 
making  an  entry  or  bringing  an  action,  the  right  and  title  of  sucl 
person  is  to  be  extinguished  (c).  Where  the  person  claiming  th 
land,  or  his  predecessor  in  title,  shall  have  been  in  possession  an 
shall  have  been  dispossessed  or  have  discontinued  possession,  th 
statute  is  to  run  from  the  time  of  such  dispossession  or  discon 
tinuance  of  possession  (rf).  The  difference  between  dispossessioi 
and  discontinuance  of  possession  seems  to  be  that  the  one  i 
where  a  person  comes  in  and  drives  out  the  other  from  posses 
sion,  the  other  is  where  the  person  in  possession  goes  out  and  i 
followed  into  possession  by  another  (e).  If  the  person  entitle( 
has  been  in  possession,  mere  non-user  by  him  will  not  amount  t 
a  discontinuance  of  possession.  To  constitute  such  a  discon 
tinuance  there  must  not  only  be  a  dereliction  by  the  owner  bu 
actual  enjoyment  by  another  person  (/).     But  where  the  persoi 


(a)  Li/iien  V.  Smith,  (18!»'.»)  1  Q.  B. 
486.  But  see  Archbold  v.  Sfulli/,  (18til) 
9  H.  L.  C.  360. 

(*)  37  &  38  Vict.  c.  57,8.  1. 

{r)  3  &  4  Will.  IV.  c.  27,  s.  34. 

((f)  8.    3. 

(e)  See  per  Fry,  J.,  Raitu  v.  BuJttoH, 


(1880)  14  Ch.  U.  p.  r3".t.  And  see  Lehj 
V.  Jacli.  (1879)  5  Ex.  D.  264.  As  t 
what  constitutes  an  exclusion  of  riglitfi 
owner  .see  Philpot  v.  Bath,  (1904)  2 
T.  L.  R.  589. 

(/)  I'er  Blackburn,  C.J.,  McDomiel 
V.  McKinty,  (1847)  10  Ir.  I*  B.  p.  52ii 


8TATDTB8  OF   UMITATION. 

entitled  has  never  been  in  posBession,  as  where  he  derives  his 
title  as  heir  or  devisee  of  a  person  who  died  seised,  or  as  alienee 
of  a  former  possessor,  and  has  neglected  to  enter,  mere  non-user 
for  the  statutory  period  will  extinguish  his  title,  even  though  ro 
one  else  was  in  possession.     The  statute  in  such  cases  runs  from 
the  date  of  luH  predecessor's  death  or  from  that  of  the  alienation. 
B8  the  case  may  be  (a).     Thus  if  a  person  becomes  entitled  to  a 
field  as  devisee  and  never  enters,  and  the  field  remains  unoccupied 
for  eleven  years,  and  then  a  trespasser  occupies  for  a  year,  the 
owner  s  right  will  be  barred,  and  the  trespasser  will  have  a  good 
title.     Though  in  such  case  the  squatter's  enjoyment  of  the  land 
IS  qualified  by  any  restrictive  covenants  as  to  user  that  were 
obligatory  on  the  earlier  possessors  of  the  property,  and  con- 
structive notice  of  such  covenants  will  be  implied  (i).    In  some 
of  he  cases  there  are  suggestions  that  the  statute  will  not  run 
unless  there  be  some  person  in  whose  favour  or  for  whose  pro- 
tection  It  will   operate  (c).     But  there  does    not  appear  to  be 
anything  in  the  A.t  itself  to  support  that  view.    On  the  contrary, 
8.  84  read  together  with  s.  3  seems  expressly  to  say  that  in 
certain  cases  the  owner's  title  may  be  extinguished  without  any 
title  being  vested  in  any  one  else.     The  dictum  of  Parke,  B.,  in 
Svnthv  Lloyd  id)  that  '<  there  must  be  both  absence  of  posses- 
sion by  the  person  who  has  the  right,  and  actual  possession  by 

cT^  ';.  .t  '  ^^"''''  ''  '''''  *°  ^  P^«*««*«d,  to  bring  the 
case  within  the  statute,"  was  intended  to  be  confined  to  a  case  in 
which  the  owner  had  once  been  in  possession  and  had  ceased  to 
occupy,  and  was  not  intended  to  apply  to  a  case  where  the  owner 
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In  that  case  ejectment  v^as  brought  for 
mines,  the  ownership  of  which  had  many 
years  before  been  severed  from  that  of 
the  surface,  and  upon  which  mines  the 
plaintiflEs  had  never  specifically  eutercl. 
The  case  proceeded  entirely  "upon  the 
qnestion  whether  there  had  beendiscon- 
tmuance  of  possession  :  it  assumeil  that 
the  plaintiffs  had  been  in  possession  of 
the  mines,  which  indeed  was  the  faot 
as   they  had    always    been    in    actual 
possession  of  other  land   in   the  same 
county,  and  under  the  same  title    so 
that    specific    entry    upon    the    mines 
themselves    was    unnecessary    to    give 


them  iK)S8e8sion  of  them.  Had  the 
plaintiffs  not  had  possession  of  other 
land  in  the  same  county,  and  under  the 
same  title,  the  decision  would  presmri- 
ably  have  been  the  other  way.  See  next 
page,  note  («). 
(")  Ski  Will.  IV.  c.  27,  s.  3. 
(A)  .AVx/w  4-  Pof,^  CuiUract,  In  ,-e, 
(190.5)  I  Cb.  3!»1. 

('■)  Per  Blackburn,  C.J.,  McDonnell  y. 
Mchlnty,  (1847)  10  Ir.  L.  R.  .514  :  per 
Kay,  L..J.,  Willh  v.  Eurl  TTowe,  (1893) 
2  Ch.  p.  .554. 
(rf)  (lHo4)  9  E.xch,  .562,  .572. 
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Succetaire 

independent 

trespMsen. 


had  never  been  in  possession  at  all  (a).  Mere  formal  entry  npo 
the  land  by  a  disseised  owner  without  expulsion  of  the  disseise 
will  not  revest  the  possession  in  the  owner  so  as  to  prevent  th 
statute  from  running  against  him  (b). 

It  seems  to  have  been  treated  in  the  old  Digests  {«■)  as  wel 

settled  law  that  an  owner  who  has  been  disseised  could  not  befor 

re-entry  sue  for  any  trespass  committed  after  the  date  of  th 

disseisin,  because  at  the  time  of  such  trespass  be  was  necessaril 

out  of  possession.     He  was  in  the  same  position  as  an  heir  o 

devisee  who  had  never  been  in  possession  (d).     Consequent! 

from  the  date  of  his  disseisin  the  period  of  limitation  would  con 

tinue  to  run  against  him  until  re-entry  made  or  action  of  eject 

ment  brought ;  and  the  fact  that  the  disseisor  had  gone  out  c 

possession  in  the  interval  would  apparently  make  no  diflference 

If,  therefore,  this  view  is  still  to  be  regarded  as  law,  in  cases  it 

which  land  has  successively  been  occupied  by  a  series  of  tres 

passers,  it  is,  for  the  purpose  of  determining  whether  the  owne 

is  barred,  obviously  unnecessary  to  inquire  whether  such  tres 

passers  claimed  through  one  another  or  whether  their  possessioi 

was    continuous.      However  independent   or    however  discon 

tinuous  their  possession  may  have  been,  after  twelve  years  frou 

the  date  of  the  first  disseisin  the  title  of  the  owner  would  be 

extinguished  (e). 

There  is  indeed,  modern  authority  to  the  contrary.  In  Trustees, 
Executors,  d  Agency  Co.  v.  Short  (/),  more  than  forty  years  befort 
action  of  ejectment  brought,  a  trespasser  had  entered  into  occu- 
pation of  the  plaintiff's  land,  but,  before  he  had  acquired  a  statutory 


(a)  This  seems  clear  from  tlie  actual 
decision  upon  the  pleadings,  which  were 
as  follows  :— Action  for  trespass  to  a 
close.  Plea  that  defendant's  predecessor 
in  title,  13U  years  previously,  had  owned 
the  surface  and  the  minerals,  and  bad 
conveyed  the  surface  to  the  plaintiffs 
predecessor,  reserving  the  minerals, 
with  a  right  of  access  to  them  through 
the  close.  Replication  that  no  entry 
had  been  made  by  the  defendant  within 
twenty  years  after  the  right  of  entry 
accrued.  Bejoinder  that  the  defendants 
had  not  been  dispossessed  or  discon- 
tinued possession.    This  rejoinder  was 


held  bad,  on  the  ground  that  it  did  not 
negative  the  right  of  entry  having 
accrued  on  the  death  of  another  (which 
having  regard  to  the  tlate  of  the  reserva- 
tion of  the  minerals,  must  have  '  jen 
the  case),  and  did  not  aver  any  entry. 

(i)  3  &  4  Will.  IV.  c.  27,  s.  10. 

(.r)  Bol'e,  Abr.  Trespass,  K.  1  ;  Com. 
Dig.  Trespass  (B.  2)  ;  Co.  Lit.  257i(d), 
sect.  430. 

(rf)  See  above,  p.  365. 

(^)  Doe  d.  Ooody  v.  Carter,  (1847) 
9  Q.  B.  863. 

(/■)  (1888)  13  App.  Gas.  793,  P.  C. 
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tia.,  h,«i  abandoned  it.    The  pWntiJf,  „„«,  ^-entered  .„d  the 
tod  remamed  unoccpied  till  leeg  ,h,n  twelve  year,  U^^.  .  ,■ 
when  the  defendants  entered  into  po.-es.ion    '     ^^nrdCt 

...  there  I..d  do™  that  "i.  a  person  enters  upon  tl^iand  „ 
It"'  rV'"'  '•'"'°"'  '"""«  '"I™""  •  «"=  "nderthe 

rusin"".:  xy^Thi'".'"  r*"'" " "  ™" ""»" "» 

.1  pmce.      mere  is  no  one  against  wliom  he  can 
bring  an  action.    He  cannot  enter  upon  himself.     Thl   s  " 

h.m  to  do  any  act,  to  issue  any  notice,  or  to  perform  any  ceremonv 
m  order  to  rehabilitate  himself.  No  new  departure  is'necesTar 
The  possession  of  the  intruder,  ineffectual  for  the  purposeTi 
transferring  title,  ceases  upon  its  abandonment  to  be  eSml  fo 
any  purpose  ••  And  in  WiWs  v.  Earl  Hon.  («).  Kay.  lZ  th^L 
opinion  that  a  series  of  independent  trespassers  o  cupy  ng  n 
he  aggregate  for  the  statutory  period  would  bar  the  title  of  the 
eded  th  fZ^^^^'^'^^  --  -ntinuous.  seems  to  have  c  ' 

ilrvaln  r  ""  *  '"''  ^"  ''^  ''^""-"^^  ^y  reason  of  an 

interval  of  vacant  possession,  as  in  the  case  last  mentioned    the 
owner  wouW  not  be  barred.     In  neither  of  those  cases  was  any 
earlier  authority  cited  in  support  of  the  proposition  so  laildown 
nor  does  here  appear  to  be  any  such  authority,  while  the  propol' 
^on  Itself  seer.s  directly  at  variance  with  the  foundation    Hhe 
whole  doctrine  of  trespass  by  relation  (i).     But  if  the  view  of  th 
Privy  Council  be  right,  in  a  case  of  enjoyment  had  by  successive 
.n  ependent  trespassers,  the  true  owner  would  be  barred  on"  „ 
the  event  of  each  succeeding  trespasser  disseising  his  immedLte 
predecessor ;  for  if  any  one  of  the  series  went  out  voluntaTy  thet 
would  necessaril    be  some  interval  of  vacant  possession  bl^ 

independent  trespassers  occupying  in  the  aggregate  more  than 
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twelve  years  w>Il  suffice  to  bar  the  title  of  the  true  owner.  l 

quesUoM  remains  which  of  those  trespassers  is  at  the  expiry 

the  period  entitled  to  the  possession  of  the  land  ?     The  ti 

answer  seems  to  be  that  suKKeste-i  by  Honjilly,  M.H.,  in  IHron 

Ofifi/rir  (a),  that  the  person  in  actual  posseHsion  at  that  date 

entitled  to  retain  it,  not  because  he  has  got  a  statutory  title,  1 

because  he  is  in  possession  and  no  one  else  has  got  any  title 

all.     It  has  l.een  said  that  "  the  eflfect  of  the  Act  is  to  niak( 

parliamentary  conveyance  of  the  land  to  the  person  in  poH^essi 

after  that  period  of  (twelve)  years  has  elapsed  "  {b),  but  that  pi 

position  is  to  be  understood  as  limited  to  cases  in  which  t 

person  so  in  possesnion  has  by  himself  or  his  privies   been 

possession  durin-  the  whole  period,  in  accordance  with  the  vi( 

taken  by  the  Court  ,in  Doe  d.  Carter  v.  lian,„r,l  {,■).      h  is  o 

thing  to  say  that  the  owner's  title  is  extinguished  ;  it  is  anoth 

thing  to  say  that  his  title  has  been  transferred  to  any  one  eh 

It  seems  that  where  the  possession  during  the  statutory  peri( 

has  been  had  by  a  series  of  independent  trespassers,  the  one 

possession  at  the  end  of  the  period,  though  entitled  to  retain  th 

possession  so  long  as  he  has  got  it,  cannot,  if  he  once  allows  hii 

self  to  be  dispossessed,  bring  any  action  for  its  recovery  (d).    C 

the  other  hand,  it  has  lieen  suggested  that  the  person  entitled 

the  land  is  the  first  of  the  series  of  trespassers  who  has  not  bet 

out  of  possession  for  more  than  twelve  years,  and  that  he 

entitled  to  recover  on  his  prior  possession  (e).     But  that  view 

based  upon  the  assumption  that  jug  tertii  is  no  defence  to  a 

action  of  ejectment,  whereas  the  weight  of  authority  is,  as  state 

above  (/),  the  other  way.     The  first  trespasser  could  not,  immt 

diately  upon  his  losing  possession,  have  brought  an  action  t 

recover  it,  for  the  title  of  the  true  owner,  not  being  barred  at  tha 

date,  would  have  afforded  an  answer;  and  it  cannot  be  that  hi 

position  would  be  bettered  by  reason  of  a  subsequent  possessioi 


(«)  (18o3)17Beav.  421. 
(»)  Per   Paik.!.  B.,  /),«•  ,1.  Jiike^    v. 
Sumner,  (1845)  14  M.  &  VV.  p.  +;?. 

(c)  (IH4!t)  lag.  B.  !M.-.. 

(d)  IMieA.  fiirter  v.  Jiinnaril.  (\M^) 
13  y.  B.  !)45. 

(<•)  lnA»her  v.  Whitluck,  (1H6.5)  L.  U. 
1   Q.  B.  p.  4,  Oockburn,  C.J.,  urtfuf/ido. 


suid  he  doulited  the  correctness  of  Lor 
Hf)miIIy's  lih-him  in  I>ij-iiii  v.  Ginifen 
(1K")3)  17  Beav.  421.  But  the  case  u|  ni 
which  he  relied  for  the  contrary  ilcie 
not  bear  him  out,  in  that  cuse  no  tertii' 
beintf  shown. 
{/)  See  abore,  p.  860. 
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I>y    himself    but    hy    a    Htmnger  holding    adver^Iy 


a«» 


had    not 
to  bitn. 

.hare  o(  th.  l.„d  or  „l  the  profll.  .h.reot  I,,-  „„„  „,  ^,„,„|  ,„,„, 
dispoBseswoii  ol  tlig  other.  («).  '  " 

uj.  1118  own  wrong.     In  one  case    ii  h  niaiiiaLTfi    "'^'^''e- 

Having  survived  her  was  adm  tied  exnresHlv  in  l,«i  i  .. 
the  uses  of  the  settlement."  and  .Z^^'^^^,  Zl^  ^^ 
possession  until  bi«  death  more  than  twenty  vears  afte  3       n 
ejectment  be.ng  brought  ly  the  heir-at-la  J;f  the  wit  gainst  one 
claiming  as  devisee  of  the  husband,  it  being  prove,  rb     1 
custom  of  the  manor  the  husband  was  entitl^to  ho  d  L  curt  sv 
or  his  life  It  was  held  that,  notwithstan.ling  the  expre     terml  o 
the  adi^ission.  the  husband's  possession  was  to  be  ref    redT  he 
custom  and  not  to  the  settlement,  which,  there  having  bee^  1 
surrender  to  uses,  could  have  given  him  no  title  (6)     ' 

An  Act  which,  though  amounting  to  a  trespass,  i^  beneficial  to 
the  owner,  is  not  necessarily  to  be  regarded  a  an  IdverTact  Id 
as  constituting  a  dispossession.     Thus  it  has  been  he  Ith  1  the 

rtrer  ;t;''^°"'t  "'^^  ^^^^^  "•-«  to  time  1:^:1': 

required  by  tlie  owner  of  the  adjoining  land,  did  not  after  the 
statutory  period  confer  a  title  to  the  site  of  the  hedge    on  the 

adverse  act  (c).      But.  where  a  railway  company  erected  a  post 
-wea  the  ,e„ee  .^tr^r."::  itl  tt^.^^T:  Z 

(a)  3*4  Will.  IV.  c.  27  8  12  /  ,   o      . 

5.^3.     ThiB  CH«e  w^  .1^  ded  un  L  rJ;       '^   "'  \^''-  ''"■'•     ^he  .loubts  expLe. 

Ji  .aw,  but  It  is  ^^-tpplSe    :      ?3   Ch'"l)    ,.%?f  ^^-'r  '■^■-  '''''' 
the  present.  •  I'-  ■^''  "•.  ''o   not  seem  to 

touch  the  pni>,f  for  whi.h  it  is  heie  cite.!. 
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Renmiitder- 
man. 


Bevereionerii. 


field  hHviriR  occupied  the  strip  for  twenty  years  had  ac(|uired 
statutory  title  to  it,  notwithstanding  that  the  company's  servar 
iiad  annually  stepped  over  the  hed^e  on  to  the  four-foot  strip  1 
the  puriwse  of  clippiuR  the  hedge,  for  that  their  doing  so  must 
referred  to  an  intention  to  discharge  their  duty  towards  tl 
adjoining  owner  of  keeping  the  hedge  in  a  proper  state  of  repa 
and  not  to  an  intention  to  retain  actual  possession  of  tl 
strip  (a). 

But,  on  the  otlier  hand,  it  was  held  by  the  Court  of  Appeal  in  tl 
more  recent  case  of  Littledale  v.  IMapool  CoUepf  (b)  that  a  mere 
equivocal  act  of  possession,  though  exercised  during  a  peri( 
exceeding  twelve  years,  was  not  necessarily  adverse  to  the  origin 
owner,  and  consequently  did  not  operate  as  a  statutory  transfe 
ence  of  title.  i 

In  the  case  of  future  estates  the  right  accrues  at  the  time  wh« 
the  estate  hecomes  an  estat**  in  possession,  subject  to  this,  that 
the  owner  of  the  particular  estate  was  out  of  possession  at  tl 
time  when  his  interest  determined,  then  the  action  shall  only  I 
brought  within  twelve  years  after  the  owner  of  the  particuh 
estate  ceased  to  l)e  in  possession,  or  within  six  years  after  th 
future  estate  falls  into  possession,  whichever  period  shall  be  th 
longer,  jirovided  that  if  under  such  circumstances  the  owner  < 
the  future  estate  be  once  barred,  all  persons  claiming  to  L 
entitled  to  any  subsequent  estates  under  any  deed,  will,  c 
settlement,  executed  or  taking  effect  alter  the  accrual  of  th 
right  of  action  of  the  owner  of  the  particular  estate,  shall  b 
barred  also  (<■). 

Where  land  is  let  under  a  lease,  though  the  landlord  may  unde 
the  terms  of  the  lease  have  a  right  of  entry  for  any  forfeiture  o 
breach  of  condition,  if  he  does  not  choose  to  avail  himself  of  Bucl 
right  and  waives  the  forfeiture,  then  for  the  purposes  of  the  statute 
the  right  is  to  be  deemed  to  accrue  upon  the  expiry  of  tin 
lease  (d),  and  mere  non-payment  of  rent  for  the  whole  statutorj 
period  will  not  affect  the  landlord's  title  to  the  reversion  ;  thougl 
his  right  to  recover  any  rent  reserved  by  the  lease  is  limited  bj 


(«)  yortoH  V.  Liiiidim  ^  North  Wtxtem 
R.  r<».,  (1879)  13  Ch.  D.268. 
(i)  (1900)  1  Ch.  19. 


(<•)  37  &  38  Vict,  c,  67,  b.  2. 
C<0  3  t  4  Will.  IV.  c.  27,  ».  4. 


"TATUTgB   or   LIMITATION.  * 

the  statute  to  8iz  vearn'  arrears  (a)    n..»  »  *i 

l-.e..i„«,„,re\ha.Wortr^i^^;,"t    t       T'"""'''''^-^'*'"' 
"ot  pay  it  to  the  landlord   T    1        .  '  "'"  """-"'^ ''o^- 

Person,  in  «ueh  case  the      '/       ""  '*  ''""'^''""•^'  "^  »  "•'r-' 

'eaaehut  fro.  thJ^^tn:  :"::::;",  '^"•"  "'«  -'"^V  of  the 

t^'-rd  Per«,n.      Where  a  rer!::::ZT^7::'! ^^  ''''''' 
ion  of  a  forfeiture  omi«;      *    T  ,  '^"''''*  "'  fi^tT  hv 

wiiinot^etthelrC:^^^ 

wriCr::;:::::;  1:^  r  ^7/-  -'ier  a .«.  ..t  i.. 

'-t  receipt  of  rentXleTer  111   a/^  ""'^^"^''^'^^^ 
the  tenancy  i»  fron,  year  L /ear  und^T" '*•     ""'*''«- 
the  absence  of  Bomethin;  I'bV  he  .  *    T  '"  "•■'"■"«•  "' 
repudiation  of  the  landlord'      itle      t       ""'  ?""""''"«  "^  " 
does  not  run  until  the  landlord  1  "'"'  "'«  "'"'"^^ 

quit  (rf).  '*"'''°''^  ''^"^^^^  to  Rive  a   notice  to 

In  the  case  of  posseesion  had  und^r  «„ 

•ill.  iu.d  the  landlord  e„W,  .ndZ    "  °?  T"  "'  "■"'"'  "' 

the  occupation  of  the  tenant   ,l  .     ™'  *"  """"y  «t  »ill.  and 
in.oaten.ne,.,  J.t;^'' "  """":<«'.  »  ".«eby  converted 

«<e«=e  with  th.  ear.wL.„:;;  ":,  itnTr  "' 'fr""'" 
from  the  expir,  of  th.  first  year  ot  ih.  ""''  ™"  "■"" 

H^^.tZ'"   '■  *""■   <■"«■>  »  "-"■'-' <'V.    But... 

f5 ;' J  *"'■"■■<■•  2'.  •<. 

to  lie  presumed.  ' 
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Occupation 
by  servnnu. 


new  tenancy  at  will  is  coated  tlie  statute  runs  from  the  end  ol 
first  year  of  sueli  new  tenancy  (a).  Tlie  (|uestion  whether  a 
tenancy  iit  will  has  l)een  created  is  one  for  the  jury  ;  hut  \ 
sliRlit  evidence  will  warrant  them  in  so  finding  (A).  If,  wh( 
person  is  in  possession  as  tenant  at  will,  the  landlord  not  nie 
determines  the  will,  hut  actually  puts  the  teinmt  out  of  possesi 
for  ever  so  short  a  time,  the  tenant  cannot  hy  wron«,'f  ully  resun 
possession  cause  his  subsequent  possession  to  coalesce  with 
earlier  tt  nancy  at  will ;  the  statute  will  in  such  case  run  from 
dat.i  of  resumption  of  possession  (r). 

»Vhere  a  servant  is  permitted  to  occupy  gratuitously  prem 
belv^iiging  to  his  master,  for  the  purpose  of  the  more  conven: 
discharge  of  his  duties,  he  does  not  thereby  acquire  any  tena 
at  will  therein,  for  such  occupation  is  to  be  treated  as 
possession  of  his  master  and  not  as  an  independent  possessioi 
his  own  {il)  ;  and  this  is  so  even  though  the  servant  may  by 
terms  of  his  employment  he  permitted  to  carry  on  an  indepen(i 
business  on  the  premises  (c).  Consequently,  however  long  s 
occupation  by  the  servant  may  be  continued,  it  will  never  { 
him  a  good  title  agauist  his  master.  Thus,  where  a  land-ow 
built  a  school-honse  on  his  proi)erty,  and  appointed  a  schoolmas 
giving  him  a  small  stipend,  but  allowing  him  to  cliarge  fees  to 
scholars,  and  permitting  him  to  occupy  the  premises  as  a  sch 
it  was  held  that,  tlie  schoolmaster  being  in  the  position  c 
servant,  twenty  years'  occupation  did  not  give  him  a  good  title  ( 
But  to  prevent  the  statute  from  running  in  such  case  there  ni 
be  actual  service  during  tlie  period  of  occupation  ;  there  must 
some  duties  performed.  The  mere  fact  that  the  person  occui)y 
the  premises  was  once  a  servant  of  the  owner  and  is  pensioned 
will  not  prevent  him  from  acquiring  a  title  if  his  occupatior 
not  conditioned  by  the  performance  of  some  duty. 

If  a  tenant  at  will,  not  merely  verbally  admits  the  title  of 
lessor,  but  also  pays  him  rent,  that  will  prevent  the  statute  fr 


(a)  A.>ii<-v..Vrt////ww,CI8i;3)  13C.B.  (rf)  /A'r/w    v.    Heaumonf,   (\HV>) 

N-  «•  "•'':'.  East,  3H. 

(A)  Jhie  V.   nnter,  (1810-2)  D  M.  i  (.<)    U/iife  v.  J/a  glej/,  {imi)  UK 

\V.  «43.  N.  S.  227. 

(r)  llundaU  v.  Steniu,  (1853)  9  K.  &  (J)  Uiaee  of  Moore  v.  Dohcrty.  (II 

B.  «41.  :>  Ir.  L.K.  44y. 


Kncroach- 
iiients  by 
tuiianU. 


STATUTES   OF    IMITATION. 

•  "ena^.  „.  ,,„„,  ,  „,  a^:  l"  ^^  "o""' — el* 

receipt  ot  the  pr„(i„  „,  ,h,  ,         "  =  »"  ">  '-e  '!■   ::».  u,  I,,,  :,„ 
A  t.„a„.  ,„,„  ,™i,,  ,,.J^^'^2  ^7  "•;  P-P^e.    t  tU,  Act  „„. 

l"v«-^  to  -kee„e;i°L:  :;:::;■'  „."*'*^  ^■■" 

of  third  perwons,  ia  presump,!  f^  i,  '  <*<«joii,in^-  ;.ir..l 

"-  '>eneiit  of  hi.  llLZlnlll  th  "  T"'"'  '^  '"^^^  ^"^  f- 

to  an  intention  to  take  the  landt  hT'       7'"'"''^"^"^  ''"'"'•"« 

And  the  assent  of  the    e  sor        h       '"  ''^"««*  ^•^•''"Bively  (/, 

-kes    no    difference    (,;,''  ^'^  "'^'^•"«  «^  "-  enclosure 

cannot   ac,,.ire   a   Htatutor/t^ «  r^  ''r"'"''   "   "^"«^'^' 

encroaclnnent  hy  possession  hddurL  I  "''^"•*-"^^*'-  «^  *''« 

only  begins  to  run  in  his  favourT     f         '"'^ '  ^^^  statute 

But  the  above  presuniption  Znot  ^  '  "  'T'''  ''^^  ^'^P'-'' 

landlord   and   tenant   L^ed  a  Th  T^'"'"'^  "^^  ^^''^'-»  "^ 

made.     Moreover  one  Jho  1  ''  '^  ''''  encroachment 

to  another,  and  ^Ze^     trblr:  t'f  ^T"'  '^"^^  ''"'^^'^^ 
land  adjacent  to  the  land  I  ?      "'""  *^  ^^^  ^'^^er  of 

'^e  cbaracter  of  histll:  Sr  i/j^r  '^^^"'^  ^'-- 
aequn-e  as  against  his  landlor.I  „  ^  ''^'""'"'^  *«»»"*. 

occupied  by  hi„,  (,,).       '"'^^'^'^  "  Fe^cnptive  title  to  the  land  so 

The  right  of  entry  or  action  by  a  morfn«        •    u 
^^■dve  years  from  the  date  of  the  l!«r  ^^^  "  ^""^^  *"«»* 
interest  (.).  '  *^®  '*«*  payment  of  principal  or 

If  at  the  time  of  the  accrual  of  his  riahf  nf     . 
party  entitled  is  under  a  disability  by  rfaL' "1'^  L'*'"'"  *'^  "'-•"•"''« 
'diet,  or  lunatic,  a  further  extension  JT  ^"'^'  ''^^*"'' 

years  from  the  termination  of  the  dLn  ?'"?;'  ''''''''  «* «« 
that  the  entry  or  action  must  e  maT  k  ^'^^'  '''''^'''  *"  *h- 
jears  after  the  acrual  of  tte  rl^  !)"  ^^  "^*^'"  ^^^^'3- 
however,  is  allowed  for  absence^of  t.l  ^  V'^^^^^"  »' time. 
■».  «. .  ...  tHe  ...„.,  „  J,  ^t^X^-tt  ::r 

,       -0"^  V.  .W^,  (1846)  15  M.iW. 
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fraud. 


coverture  is  now  removed  by  the  effect  of  the  Married  Won 
Property  Act,  1882  (a). 

An  acknowledgment  in  writing  of  the  title  of  the  person  ent 
to  any  land  or  rent,  given  to  him  or  his  agent  by  the  perso 
possession  or  receipt  of  the  profits  of  the  land  or  rent,  is  i 
deemed  to  be  the  possession  or  receipt  of  the  person  to  whoi 
to  whose  agent  such  acknowledgment  shall  have  been  given 
and  the  statute  is  set  running  afresh  from  the  date  of  i 
acknowledgment. 

In  every  case  of  a  "  concealed  fraud  "  the  right  of  a  persd 
sue  for  the  recovery  of  any  land  "of  which  he  or  any  pe 
through  whom  he  claims  may  have  been  deprived  by  i 
fraud,"  is  to  1)6  deemed  to  accrue  at  the  time  when  the  frau 
or  with  reasonable,  diligence  might  have  been  discovered,  ex 
as  against  a  bnmifiile  purchaser  for  value  (c).  What  is  the  e 
meaning  of  the  expression  "  concea.ed  fraud  "  it  is  not  very  ^ 
to  determine.  It  is  settled  that  mere  ignorance  by  the  own( 
his  rights  is  not  enough  to  prevent  the  statute  from  running 
such  ignorance  must  be  the  result  of  a  fraud  on  the  part  of  s 
person  or  other ;  but  whether  the  word  "  concealed "  i 
anything  is  doubtful  (e).  In  Laivrance  v.  Lord  Norreya 
Stirling,  J.,  was  of  opinion  that  fraudulently  obtaining  pos 
sion  of  the  plaintiff's  evidences  of  title  and  destroying  them 
a  concealed  fraud,  but  this  point  was  left  open  by  the  Coui 
Appeal  iff)  and  also  by  the  House  of  Lords  (li).  In  Vane  v.  Van 
it  was  held  that  if  a  father  brought  up  his  younger  son  in 
belief  that  his  elder  illegitimate  brother  was  legitimate,  whei 
upon  the  father's  death  the  younger  son  was  induced  to  a 
the  elder  brother  to  enter  and  enjoy  the  estate,  that  was  a  ( 
cealed  fraud  within  the  rule.  Although  it  was  once  thot 
otherwise  (k),  it  is  now  well  settled  that  the  fraud  must  be 
fraud  of  the  person  in  possession  or  of  his  predecessor  in  title 


(a)  45  &  46  Vict.  c.  7.5.  See  Lotce 
V.  Fox.  (1885)  1.")  Q.  B.  1).  667. 

(ft)  3&4  Will.IV.  c.  27,  8.  14. 

(f)  H  *:  4  Will.  IV.  c.  27,  8.  2r.. 

(tT)  Wiinx  V.  Rirl  I/owe,  (1S9.3)  2 
Ch.  545  :  riioriie  v.  //wrrf.  (1895)  A.  C. 
4!l.->. 

(«■)  See  j)er   Liiidley,  L.J.,  (1893)  2 


Ch.  5.50. 

(/)  (1888)  39  Ch.  D.  213. 

(jr)  Ibid. 

(/()  (1888-90)  15  App.  Cas.  210. 

(0  (1872-3)  L.  K.  8  Ch.  383. 

(At)  Pfr  James,  L.J..    f'anf   v,   I 
(187-2-.S)  L.  R.  8  Ch.  p.  397. 

(0   Willh  V.  Earl  //««<>,  (1893/ 2 
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WASTE. 

concealed  fraud  must  «hr^™     "°   ,'^" '^'^^i"  the  exception  of 

wro„g,„,  en.r,  which  "ava'  hta  ."!::'  T'"""™' '°  '"^ 
Fraud,  however  ,.«ve,  .L  IZVfh  ,■  "Xlf'""'; 
the    existence    of   a  cau.A   nf  „„.•         ?  ^  ^  *''  """"^^^^ 

-fflce  „,    The  .tlrLt     ':e\t:i  ^''^  "'"  "■>' 

.ha.  ™i„y.e„.v:i t  ifjr'^ '  ^"'T™'-  ^"■«« 

»- .a.e.  pos j.ij:rj:t: :;  .he,:t'7''  ~i 

»ecup,es  a  cellar  under  his  neighhou  •,  ho  ,  J  .1  "    ""'' 

violation  of  the  owner's  ri„ht  iljl,  "°''''  ""i*"''™ 

"S"t  "Self  amounts  to  frarifl  M      t.  i, 
indeed  been  said   that  nn  „„j  ,  ^^  lo  nana  (c).    It  has 

.-.nocentl,  ^oJiZ' Z^'Z^ZZl '™"  '""T^ 
fraud  (rf).      This    however    doe.    w  .  concealed 

•uthorities.    ToaniouZaludwitrl""'    ■"^   °"'" 
statute  the  act  must  be  don.  Z,u  """"""^  "'  "e 

a  ^«-r,«  belie,  o  tMe  ,  But  tl  '  '""T'""  ""^  ™^- 
™ch  belief  must  lie  on  the  narf       ..       '      P™' '°  '■''*^''  »' 

.m-erground  trespLl  *  L^ Iril."^'  wi  °T  '«'=* 
the  necessary  conditions  of  wi1/„l  !  ^  "'°'™'-  "  here  therefore 
0.  .he  wrongdoer  a„r;:  a„   tu«  ^^^^^^  »  *=  P-. 

»»  .he  part  of  the  aggrfeved  PerairfuCe^X  Jot  U 
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•■'45;    77/,./-««.   V.   //p«,rf.   (KS'.».-,-)  4    p 

'^'•^"''""',  (1!>01)1  Ch.  H3 

(«)  _i>«tvv,«..  V.  Lord  .A-„,,.^y,_  (,8«g_ 
^^)lo  Aj.p.  Cas.  210;   IHW,  v.   &W 
Ifow,   (1893)   2   Ch     ^J',.     Th 
//ca/'rf,  (IS!).-,)  A.  C.  .lOS. 

(*)  See  above,  p.  320. 

0)  In  //<7/«.,  V.  Bv;rtoH.  (1880)  14  Ch 
"••'37,  where  fraud  was  negatived  them      w  »^      ■ 
•v«  a  door  to  the  »„derl^nund  V'.-       k^  ''•''  "'^"  ^'"-  b^'"^"'" 

C.T,  ..  -ai-ac ^f^^  pnnciple  is  the  same. 


opening  into  the  area,  so  that  the  fact 
of  the  occupation  was  j.atent 

('0  Pef  Malins    V  r     i^    j    ■ 

p!  18?.     •  "■  ''■  '*"'•  ^-  -•--. 

1  .■  T  '"-'  '•'^'  '^°  c'lses  were 
.leci.ednndcr,host.-»tuteof.ra^e.,.lim'N 
"^'^.'^"'^"f'"- bringing  rrospaa,.h„f 

30 
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WASTE. 

necessary  to  establish  the  existence  of  a  concealed  fraud  wl 
will  prevent  the  running  of  the  Statute  of  Limitations  (a). 

The  subject  of  injuries  to  reversionary  interests  in  land  cai 

by  an  act  of  trespass  on  the  part  of  a  stranger  has  already  b 

dealt  with  above  (b).    It  remains  to  deal  with  those  injuries 

the  reversion  which  are  caused  by  a  person  in  possession  of 

land  under  a  limited  interest,  and  which  are  known  by  the  nf 

of  waste.    Waste  has  been  defined  to  be  "  the  committing  of ; 

spoil  or  destruction  in  houses,  lands,  &c.,  by  tenants,  to 

damage  of  the  heir,  or  of  him  in  reversion  or  remainder  " 

The  old  writ  of  waste  having  been  abolished  by  statute  (rf), 

present  common  law  remedy  for  such  injury  is  an  action  on 

case.     The  gist  of  such  action  is  damage;  nominal  dama 

cannot  be  recoveitd,  nor  unless  the  damage  be  substantial 

theCou.;  interfere  by  injunction  (<-).     It  was  formerly  thou 

that  ary  alteration  of  the  tenement  amounted  to  waste   e 

though  it  had   the  effect  of  improving  the  value  instead 

diminishing  it ;  thus  it  was  said  that  "  if  the  tenant  build  a  i 

house  it  is. waste  "(/).     But  that  is  no  longer  the  law.     Il 

essential  to  show  that  the  new  building  or  other  act  complaii 

of  is  an  injury  to  the  inheritance  (g).    The  breaking  up  o 

permanent  pasture   will  be  waste  (A).     So  will  the  working 

mines  unopened  at  the  commencement  of  the  tenancy  (i). 

the  cutting  of  timber,  except  for  the  purpose  of  repairs,  is  an 

of  waste.    To  that  rule,  however,  there  is  apparently  an  except 

in  the  case  of  what  have  been  termed  "  timber  estates  " ;  thai 

to  say,  estates  which  are  cultivated  merely  for  the  produce  of  sf 

able  timber,  and  upon  which  the  practice  has  been  to  cut  the  tim 

periodically  and  treat  the  proceeds  as  part  of  the  annual  pro 

of  the  land  (k).     Another  head  of  damage  which  in  former  tir 


(a)  BulU  Coal  Mining  Co.  v.  Osborne, 
(1899)  A.  C.  351,  P.  C. 

(A)  p.  2.54. 

(c)  Bac.  Abr.  Vol.  8,  p.  379. 

(iT)  3  4:4  Will.  IV.  c.  27. 

(e)  l)u'-erty  v.  AUiiian.(\%1»')  3  Ann. 
C«8.  709. 

(/)  Co.  Litt.  .53a. 

(jl)  Jonei  V.  CUappell,  (1875)  L.  R.  20 


Bq.  539  ;  Meux  v.  CoUey,  (1892)  2 
253. 

(/')  Co.  Lit.  .-.3  b. 

(;■)  I  hid. 

(*)  Diis/iiriiotl  y.  M(i(i>iiac.  (ISHl 
Cli.  30(; ;  per  Jessel,  M.R.,  I/oiiei/u 
V.  ir,i/ii-;/woiifl,  (IS74)  L.  R.  IS  Eq.  p.  3 
1  errand  v.  IlV/w/i,  (1845)  4  Hare.  3- 


VOLUNTARY. 

though  not  in  other  re^^s  ^27:^'^'''''''  '''  -- 
treated  as  an  act  of  waste.  S  that  I"  f  ^'^h-itance.  was 
events  in  the  case  of  rural  es7al  m  T  u''  ^''''^''  «*  «» 
regarded  as  obsolete,  as  '  notd  1  ^n  ,^  ^^^^  ^  ^^^  be 
surveys  ...  and  where  the  nrn n  !'  ^^''^  ^"«  ^^-dnance 

.  •. .  any  damage  in  r^J^Z'^ZZ'''  '''  ^"  ^  ^^ 
chimerical,  or  is  at  least  merelv  nlT, °  .  "  '^"'*^  ^^''^  and 
the  tenant  has  made  a  m'tertl  an^    .  ^"^^     ''''''''  ^^^^^er. 

ebaracterofthela„d.ere:to  ;  J,  :r^^"^^^^''«^  ''^  *^e 
enhance  its  value,  the  misfeasanl       n  '"  '""^  *^"^  to 

waste,  in  respect  of  whiclTrrr,."  '"''"'"'  '"  '^"°°  '°'' 
^or  the  past  wrong,  an^ll^n l^n  ::r -^"^^'-^-^  damages 
a  szmilar  character  (b).  i„  JZlr  f'  ""'"'"^  ^"*"^«  acts  of 
damages  is  (in  the  absenc  'nv"  Z  ""''''  '^«  "^^'^-^^  of 
diminution  in  the  value  of  tL  "^  '"''  ''  aggravation)  the 
immediate  payment  (c).  ' aversion,  less  a  discount  for 

All  the  kinds  of  waste  above  referred  f.  u  , 
known    as   "voluntary    waste  "    l^t  ''°"^  *° '^^  "lass 

misfeasance.  ^  *''      ^^'^^    'consists    of   ucts   of 

0^  repair,  in  casri^Slttv  t^'^^'^  ''''^''''  ^  ^^^  ^"^ 

Actions  of  tort  for   '       *    ,  'P*'"  "^^'^t^' 

between  remainderman  and  tenlnt  'f  '"\T  '''''  "«"«"^  «"se 
arise  betweenlandlordandtenanT     l'  ^"*  they  may  also 

on  the  part  of  a  bailee  of  a   hatte,"  i/"    '^'"  ''' ''  "^^^««««-- 
^t  -  also  a  breach  of  the  Intrlc       ,    ^  ""'  ''''  *  ''''  •^^^-"^e 
of  voluntary  waste  on  the  pTrU  .I       Tf  ^'^'  ^°  ^^^^  ^"  -t 
Actions  for  permissive  lZoi\^Z     V  '""  °^  ^-"• 
.^l-:.-'  B--U.......  "".!"^«^  ^-^'  -ely  arise 
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except  fi8  between  landlord  and  tenant,  and  as  between  sucl 
parties,  whatever  the  form  of  action  may  have  been  in  its  origin 
it  can  hardly  at  the  present  day  be  regarded  otherwise  than  as  ai 
action  for  breach  of  contract.  No  action  of  tort  will  lie  against  i 
tenant  for  life  for  permissive  waste  (a),  even  in  the  case  of  lease 
holds  (h),  unless  by  the  terms  of  the  will  or  deed  creating  thi 
settlement  he  is  expressly  required  to  keep  the  premises  n 
repair  (c). 

It  is  not  unusual  in  instruments  of  settlement  to  provide  tha 
the  tenant  for  life  shall  be  uuimpeachaWe  of  waste.  The  effec 
of  such  a  provision  at  law  was  to  enable  the  tenant  to  cut  dowi 
all  the  timber  on  the  estate  or  commit  any  other  acts  of  voluntar 
waste  with  impunity  ((/).  But  from  comparatively  early  time 
the  Court  of  Chancery  .interfered  to  prevent  him  from  committini 
what  wap  '"nown  as  "  equitable  waste,"  that  is  to  say,  making  ai 
unconscientioususeof  his  legal  right(«),  such  as  wantonly  destroyiuj 
the  mansion  house  (/),  or  cutting  down  ornamental  timber  (</] 
Such  equitable  waste,  however,  not  being  a  breach  of  any  lega 
duty  was  not  at  common  law  the  subject  of  an  action  for  a  tori 
But  now  the  legal  right  to  commit  waste  of  that  description  ha 
been  taken  away  by  the  Judicature  Act,  which  provides  by  s.  2c 
subs.  (8),  that  "  an  estate  for  life  without  impeachment  of  wast 
shall  not  confer  or  be  deemed  to  have  conferred  upon  the  tenan 
for  life  any  legal  right  to  commit  waste  of  the  description  know: 
as  equitable  waste,  unless  an  intention  to  confer  such  right  sha 
expressly  appear  by  the  instrument  creating  such  estate."  B 
that  provision  the  jurisdiction  of  the  Court  to  interfere  to  prever 
equitable  waste  in  the  future  seems  to  be  rested  upon  a  ne' 
ground,  namely,  the  presumption  of  absence  of  intention  on  th 
part  of  the  settlor  to  confer  a  right  to  commit  it. 

The  action  which  by  the  common  law  lay  against  the  executor 


(«)  III  re  Cariwright,  (1899)41  Ch.  D. 
532. 

(6)  Parnj  and  Hojikhu,  In  re,  (1900) 
1  Ch.  160. 

(r)  Wiiii/lliouiie  V.  Walker,  (188(1)  5 
Q.  B.  D.  404. 

(r/)  Per  Turner,  L.J.,  Micklethwait 
V.  MiMethicnit,  (^V,r>V,  1  De  O.  &  J. 
p.  524. 

(e^   Micklethwdlt    v.     Michlethwalt, 


(1847)  1  De  G.  A:  J.  at  p.  .524. 

(/)   Vaney.  Bitrmrd,  (ITK!)  •?  Ver 
738. 

(jl)  Marqnin  of  Downshire  v.  Lim 
SandijH.  (1801)  fi  Ves.  107.  15y  th 
term  "ornamental"  is  to  be  understoc 
not  trees  whirli  are  in  fact  ornaments 
but  trees  which  are  planted  for  tl 
purposes  of  ornament :  M'diiihtirH 
Belanym;  (1C2.5)  6  Ves.  110  a  (note). 
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ECCLESIASTICAL   DILAPIDATIONS. 

Of  a  deceased  incumbent  of  an  ecclesiastical  benefice  at  the  suit 
of  h.s  successor  for  dilapidations  was  an  action  of  tort  in  the 

0  tha    of  a  tenant  for  life  with  this  difference,  that  he  was 
^ble  for  permissive  as  well  as  voluntary  waste.     The  damages 

!!««fii  .  T^  '  "°"'''"°*  ^'^''  «'  *^«  t^^t^tor  had  been 
satified;  and  when  paid,  the  party  receiving  them  was  under 
no  obligation  to  expend  them  in  repairs.  But  the  law  on  this 
subject  has  been  altered  by  the  Ecclesiastical  Dilapidations  Act, 
1871  (^)  which  provides  that,  the  amount  of  the  dilapidation 
having  been  ascertained  by  the  bishop's  surveyor,  the  bisho" 
hall  make  an  order  stating  the  costs  of  the  repairs  for  which 
the  late  incumbent's  estate  is  liable,  and  the  sum  stated  in  the 

thi  ot."     ,u  "  'f  u'"^'  "'"'  '''''  '^  ^^y^"^''  ^- 1'--  with 
he  other  debts  of  the  deceased  (rf).     The  action  being  now  in 

form  an  action  of  debt,  it  seems  doubtfu'  whether  eccliastica 
dilapidations  can  any  longer  be  regarded  as  coming  within  the 
category  of  tort..  The  new  incumbent  upon  recovery  of  the 
money  IS  not  now  entitled  to  retain  it  for  his  own  use.  but  is 
bound  to  pay  it  over  to  the  Governors  of  Queen  Anne's  Bounty  (.) 
to  be  applied  for  repairs.  "^     ' 


879 


(a)  As  to  this  action,  see  thd  judg- 
ment of  Lord  DLnman  in  Mason  v 
Lambert,  (1848)  12  Q.  11.  7U5,  Tj'j. 

(*)  34  &  35  Vict.  c.  43. 


(c)  8.  3(J. 

(rf)  Ih  re  Monk,  (1887)  35  Cb.  D.  583 

(<-)  s.  3".  ' 


Canadian  Notes  to  Chapter  XIII. 

TEESPASS   TO  LAND  AND  DISPOSSESSION. 
POSSESSION.   PEOOF  OF  (a). 

plamtifls  at  first  relied  upon  a  paper  title  wh  ch   u;ned  oiitto  be 
defective,  they  were  afterwards  allowea  to  give  additional  evidence 


(«)  P.  3l>3,  >U2,n,. 


(A)  McNeil  V.  Train,  ">  U.  C.  K.  UI. 


• ,  vif nr-'^  ^-  .'?,-jas»r''?iTja«r'^?s»rTfi^rraK5»iBws[iii! 
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Canadian  Notes. 

of  poBsession  and  go  to  the  jury  upon  that  (a).     Where  the 
18  vacant,  proof  of  paper  title  is  primA  facie  sufficient  to  main! 
trespass  (ft). 

Where  M.  purchased  from  L.,  between  whose  lot  and  tha 
McL.  there  existed  a  fence  on  a  conventional  boundary,  not 
true  lot  line,  M.  was  held  not  entitled  to  bring  an  action 
trespass  against  McL.  as  to  the  property  between  the  true  i 
the  conventional  boundary  (r). 

Possessior.  is  not  necess:  .y  to  a  complainant  under  Bom( 
the  Acts  relating  to  petty  trespasses— c..^.,  R.  S.  B.  C.  IS 
c.  186,  gives  the  benefit  of  the  Act  to  "the  "  owner,  lessee 
occupier  of  the  land." 


Ontario. 


British 
Colombia. 

Nova 
Scotia. 


Ontario. 


DE  FACTO  POSSESSION  (</). 

A  trespasser  "  is  confined  to  what  has  been  called  his  pe 
possession ;  and  even  occasional  acts  of  trespass  committed 
him  on  other  parts  of  tl^e  property  will  not  be  taken  as  extend 
his  actual  peaceable  possession  over  such  parts  "  (e). 

A  person  in  possession  of  waste  lands  of  the  Crown  (with 
consent  of  the  Crown)  can  maintain  trespass  a-rainst  persi 
having  no  title  (/).  r  o  f^ 

Where  neither  plaintiff  nor  defendant  can  establish  do 
mentary  title,  the  Court  may  be  put  to  it  to  decide  whose  a 
have  given  better  evidence  of  possession.  Thus,  where 
property  was  a  beach,  the  plaintiflF,  who  showed  user  for 
purpose  of  piling  lumber  and  drying  fish,  was  held  entitled 
maintain  trespass  against  a  defendant  who  showed  user  for  i 
purposes  of  hauling  up  one  or  two  boats  during  the  fishi 
season  (</). 

JUS  TERTII{h). 

"The  defendants  in  an  action  of  trespass  to  land  are 
liberty,  under  the  plea  that  the  land  is  not  the  plaintiffs', 
show  title  in  themselves  or  in  another  under  whose  author 
they  acted  "  (t). 


(a)  BoultoH  V.  Sriand,  10  U.  C.B.351. 

(ft)  Hall  V.  Ymiu/,  8  U.  C.  C.  P.  231. 
See  Huffman  v,  Rmh,  7  0.  L.  K.  346 
(1904).  possession  of  defendant  must  be 
unequivocal  to  bar  true  owner ;  set 
also  cases  collected  in  Hunter's  Beal 
Property  Statutes,  pp.  3.56—381. 

(i)  Mooney  v.  Mclntoth,  14  8.  C.  R. 
740  (1887). 

((f)  P.  323,  rupra. 

(«)  Robinson,  C.J.,  in  ^Veld  v.  Scott, 


12U.  C.  R.  537(1855). 

(/)  jVehuna/ul  Pitrt  ShcppardR. 
Co.  V.  Parker,  6  B.  C.  R.  1. 

(y)  McDougall  v.  MeXeil,  24  2J.  S 
.322  (18'.»2). 

(/()  V.-A27,xiipni. 

((')  Robinson.  C.J,  in  Gray 
HartVug,  21  1'.  C.  R.  241  (1861): 
McMillan  V.  McMillan,  12  U.  C.  C, 
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2  0.  C.  C.  P. 


Canadian  Notai. 
FOUCIBLE   ENTRY  (a). 

;v;here  a  person.' 'Shf/'l^eiired  o^not'eTter''^  ^"*^^  ''  "'^- 
likely  to  cause  a  breach  nf  f  K^  .  '  ®"*®'^^  '"  "■  manner 

thereof  on  land  then  in  acZranS' ''"'""f?'^ '^l*P^«^^«'^«i«" 
another.  Sub-s  2  IfiL^f  -m  '^^P®*^*"®^^'"  possession  of 
amounts  to^tualVst  LTc  L  f>^-  3    what 

law ;  sub-s.  4.  penalSj  one  year's  fmprTson  Jen" ^         '"''"""  "' 
evi^lc^e^rS  TdULlrht  f\-i  detainer  of  land. 
An  entry  by  thfrty  or  fortv  nlr^n    ^'"  .5'^  "°*  admissible  (b) 
"reasonibl^  appXnsron^'S  ^"  '"®'''"* ''  "^^^^^ 

i«te^i:^^e?S±,SSr^^^^  the  discretion  of  the 

ch:ttroTtietnTi;no7slii'?.r       ''  t^^^-s  «W 

plated  by  s.  10^  even    i?   m»V  '  ""^'^  "  ««  »«  «o»tem- 

occupantfandhr;,rnne^lik7v"  T'^^^^^^        *^  ^"'^  °^  '^e 
it  is  only  a  trespass?/)  ^       "*"''  *  '''""'^  «^  *^«  P«ace. 

.3;  ^.3.  case  may  ^^  tri^s^'^^S'J^i^-^^Z^  «-^- 

WHERE    THERE    IS   TITLE.  POSSESSION   NEED   NOT 
BE  EXCLUSIVE  (<,). 

pro'pttny^ultrg'up^^^^^^^^^^  ^^  -  adjoining  Cnada. 

the  lands  of  both  auainsLftfTwl -^  »  ^®  P".'*P°^®  °*  protectin|  ^^ 
arrangement)  does'f  J  "p re,'n  «£^^^  being  made  by  mutual 

against  an  intruder  or  a^nyoT  us^nfi  ft  anv''. J""^''^^  ''''P^'' 
the  one  for  which  it  had  been  eSed  ?i    ^       "'  ^"'P^''  *^"° 

PROJECTING  OBJECTS  (i). 
See  Parent  v.  (^«ei.c  A'o,,/.  Shore  Turnpike  Road  T,-nstees  (k).    Canada. 
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(")  P.  333,  mpra. 

(.h)  Hegint  v.  Cokehj,  13  U.  C.  It.  521 

{.<•)  Jtegim  V.  &«/VA,  43  U.  C.  R    H6!) 

((/)  .B«y(«a  V.  &'/«jy/|i,  43  U.  C.  11.  Sdy. 

(.O  Reghta  t.  Connor,  2  1'.  K.  139 
(1851);  //f^;,^  v_  Wightmtai,  29 
I  •  C.  R.  211  ;  Jfej;  v.  Juckxuii,  Dra.  .',0. 


(.^J  /f^-.?;//,/  V.  /VA^,  (1898)  12  M.  L.  R. 
ol  4, 

(y)  1'.  33(1,  ;i!<y/r«. 

(/()  Conway  V.  Urookmoii,  -.i:,  .s  r  r 
IM;  35  N.  S.  R.  4(12.  ' 

('■)  P.  338.  sitjmi. 

(*)  31  S.  C.  R.  556,  projecting  roof  of 
toU-nousp,  waiver. 


'"m.i'i^'w- 


.  •!:  -J«i* 


:»7ftc 


C&nadian  Notei. 


Manitoba. 


Nova 
Scotia. 


Canada. 


Nora 
Scotia. 


Ontario. 


JUSTIFICATION  OF  TRESPASS  (a). 

^ItLS^*"^  ™"^  i*^  ^"^"^^'^  "P°"  *"y  ^»'»<J  Rround.  and  thn 
a  though  some  invahd  reason  may  have  been  given  at  the  tini 
01  trespass  (b). 

EIGHT  OF  WAY:   USER  IN  EXCESS  (c). 

The  removal  and  tearing  down  of  a  gate  on  the  property  is  a. 
excess  in  the  exercise  of  a  right  of  way  ((Z).  ^ 

•  i.?  "n ^"^  ^'^^'  "'  *  "8^^  0^  ^ay  (in  the  absence  of  any  letra 

PUBLIC  WAY(/). 

For  consideration  of  the  doctrine  that  an  abutting  owner  own^ 
a^djneduun  jdum  rue,    see  O'Connor  v.  Sova  sJtia  Telohol 

EASEMENTS  {h). 

The  gnmt  of  a  right  to  maintain  a  .v-iler  tank  on  the  plaintiff's 
premises  will  not  justify  the  mai.Ucnance  of  a  consideiablv 
larger  tank,  thus  imposing  a  greater  burden  on  the  land  (/).       " 

LEAVE  AND  LICENCE  (A). 

The  licence  must  have  been  given  by  a  person  authorised  to 
give  It  (0,  and  mus  be  co-extensive  with  the  trespass  (m),  ami 
the  defendant  must  have  strictly  complied  with  the  conditions  of 
the  licence  («)• 

A  document  not  under  seal,  and  not  sufficient  to  create  an 
easement,  may  be  sufficient  as  a  licence  to  prevent  the  plaintifl 
recovering  damages  {«).  f  ~""" 


4  M.  L.  R. 


15 


(7 


(a)  V.  344,  ,„j„-a. 

(A)  DcJei-ick  V.  A»hdown 
139. 

(e)  P.  347.  tupra. 

(rf)  McConiiaek     v.     Dennuim, 
N.  S.  R.  (3  R.  in  G.)  71. 

(<■)  ElU  V.   Jilack;    19  \.   S.  B. 
R.4:G.)222;  7  C.  L.  T.  326. 

(/)  i.'.Ul,»,ii,ra. 

(3)  22  .S.  C   K.  27«. 

(/()  P.  349,  mcj,ra. 

(0  Coi-hitt  V.   JJiffby  Uater    Co.,  24 
N.  S.  R.  25  (1^U1;. 

(i)  P.  351,  xiijjni. 

(l)  It   has  been   found    neeesn.iry  to 
decide  that  the  defendant  accused  of 


breaking  and  entering  plaintiff's  clos.- 
and  debauching  his  daughter  cannoi 
set  up  the  leave  and  licence  of  thi- 
daughter  :  BDin  v.  Merritt,  2  U.  C.  R.  421. 

(;«)  Thomimuii  v.  Van  liuMrk,  H 
U.  C.  R.  388. 

(«)  Lum  V.  Turner,  4  U.  C.  H.  2i*2. 

(«)  llt)bi)u,iii  V.  Fetterlij,  8  U.  C.  li. 
340.  C'f.  lirougham  v.  liulfiiiir,  'A 
U.  C.  C.  P.  297,  must  bo  at  least  ;■ 
written  agreement ;  Jhirmide  v.  Murcv'. 
17  U.  C.  C.  P.  430,  doubtful  lease  . 
Canada  Co.  v.  I>ette>,  9  U.  C.  R.  Gtf'.i. 
effect  of  lettei-  by  corporation  ;  Xicol  \. 
'Jachtherry.  10  (.ir.  109,  oral  agreemem 
when  enforceable. 


P 


Canadian  Notes. 


.JeL'MMr"'  "°"'  ""''  "'=°°"'  »»""*,«  thereof,  OaUrta 
REVOCABLE  LICENCED. 

LICExXCE   WHEN  NOT  ASSIGNABLE  (,/) 
IRREVOCABLE  LICENCE  (/) 

WRONGFUL   WORKING  OF  MINERALS  (/,) 
it  lies,  and  not^lTab'st'Sn  (^j.^'^^"^  "  ^^^  ""'^^^  ^^'"«  - 
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(«)  Haggartij  v.  i'ryor,  9  N.   S.   R. 
(3  X.  S.  D.)  3.-i8,  should  be  pleaded  if 
eridence  given  of  leave  and   licence  ; 
'^Ue  V.    (fraham,  fraud    in   obtaining 
should  be  pleaded  ;  Croitwaite  v.  Gage, 
32  U.  C.  B.  196,  survey  ;  Mari-»  v.  Datid. 
*'«,   26   C.   C.   K.    641,   trespass  done 
partly   after    revocation    of    licence  • 
^i alter  v.   Dej-tei;   34    L'.    C.   R     426* 
i'ceiice    omitted      from     conveyance- 
Dawson  v.  Mnrraij.  29   U.    C.    K.  464,' 
entry  under  fence- viewers'  award  treated 
as  under  licence ;    lirown   v.    .■^reet,  1 
L.  C.  K.  124,  long  possession  of  an  eaLe- 
ment  proof  of  leave  and  licence. 

(c)   Towij  .if  /J„..t,j,.,..ir   .-     r.       . 


llulUug  MHU  Co.,  1  tnst.  L.  1{  19; 
(tW6). 

{<!)  P.  3:,2,  fiiprn. 

(<•)  7^.**  v.  /;,,r,  13  (ir.  6S3,  licence  to 
miner  to  ,iig  for  oie  (grantor  entitled  to 
royalty  of  one-twentieth). 

(/)  P.  3.">3,  Kupru. 

(S)  McO-iUU  v.  McMaitin,  I  U.  C.  1;. 
Hi). 

(A)  P.  359,  *My>/-«. 

(0  La,t  ChuH,,'  Mhiuig  Co.,  Ud 
V.  American  Hoy  Mini'im  Co,^  uj' 
2  M.  M.  C.  150. 

(A)  tV«/,r  ,ya,.  Mining  Co.,  Ltd.  v 
Eo»,laml  Aootenag  Mini,,,,  Co  Ltd 
2  M.  M.  C.  232. 
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GanMUan  Notes. 


Ontario. 

Alberta  and 

Saakatche- 

wan. 

British 
Colnmbia. 

Kanitoba. 

Kew 
Brnntwick. 

KoTa 
Scotia. 


Ontario. 


Ontario. 


Ontario. 


Ontario. 


STATUTES  OF  LIMITATION  (Vi). 

Each  province  haH  a  Statute  of  Limitations  aa  to  real 
generally  ariapted  from  the  Imperial  leRidation.  The  .iecini, 
on  these  statutes  are  too  numerous  for  the  limits  of  this  work 

R.  S.  0.  1897.  c.  138  (Real  Property  Limitation  Act)  (i). 

Act,  1874  (Imperial),  declared  in  force. 

R.  S.  B.  C.  1897,  c.  128  (Limitation  of  Action),  Part  II.  as 
real  property.  ' 

R.  S.  M.  1U02,  c.  100  (The  Real  Property  Limitation  Act). 
Real  P^eJty)^.'"^^^'  "'  ^^^  <^'""'«''°"  «'  Actions  in  respect 
R.  S.  N.  S.  1900,  c.  167  (The  Statute  of  Limitations). 

\V.\8TE   BY  PERSON   IN   POSSESSION  (<■) : 
MOltTGAGOR. 

n»^f"l'"'*",^'  *  mortgagor  in  possesbion  is  not  lial.le  for  waste  i 
until  lifter  foreclosure  (e). 

WASTE  :   ALTERATION   TO   TENEMENT  (/). 

For  a  review  of  authorities  on  waste  by  alterations,  s 
tfMvrnesa  v.  Lawj  (y).  ' 

^ASTE:    THE    WORKING    OF    MINES    UNOPENED  (/ 
Boring  for  oil  may  be  waste  (i). 

WASTE  :    CUTTING   TIMBER  (A). 

All  the  niceties  of  the  ancient  learning  as  to  waste  are  not  I 
be  transferred  without  discrimination  to  such  a  country  as  th 
provmce  (/).     Thus  where  the  timber  actually  growing  was  nc 


(a)  r.  363,  nujmt. 

(i)  The  Ontario  decisions  on  the 
Statute  ct  Limitations  arc  too  numerous 
to  be  inserted  here.  A  good  many  of 
them  have  been  collected  and  examined 
in  Hunter's  Real  Property  Statutes 
(1894). 

(<•)  r.  37fi,  tujira. 

(rf)    Wit/er  V.  Taylor,  y  U.  C.  R.  fi09. 

(<■)   Cawthra  v.  Mcduirf,  5  U.  C.  L.  J. 


142  ;  see  also  .'■kott  v.  Vtohurg,  8  P.I 
336  ;  MiLeiHl  v.  A,.->-y,  16  O.  R.  365. 

(/)  P.  376,  *«/;/•«. 

(a)  II  <X  K.  1  (1S86). 

(/()   P.  376,  tupra. 

(0  Liincey  v.  Ju/iiistoii,  21)  Gr.  G7. 

(k)  P.  376,  tujjra. 

(?)  J/Utm  V.   Ileaiilei/,  9  0.  L.  Pv. 
(l'.«io). 


Canadian  Notes. 


j^l^;!£,ff  S;^^r;;i'S«  »>«''«  -'  '«  '>«  waste  to  sell  OaUrl. 
the  timber  was  cut  wi  h  due  r-aH  ^'Pt.'""'''  '•?'•""«  P^^i'led  *' 

and  th«  cleannl  land  (a)  ^    "^  ''^  '^«  """«'•»"  «'  tl.e  bush 

for  other  ami  differer.T    «rm)se     to  ib         ""'  *"  *'*^"  "'«  "««'»  ^cotU. 
the  reversioners  ;   a.ul   tor^nX    ni.  Iv    •»'«""""'^'"  ">J«'-y  of 
reversioners  (c).  ^^^  "'^"^'y   »»  responsible  to   the 

WASTE  :   REMOVAL   OF  UUILDIXG  (</) 

PERMISSIVE  WASTE  (/)  :  TENANT  FOR  LIFE  (.) 
^.^^o  action  will  lie  for  p.r.ni...e  .,,,,,  ,^,,,,,  ^  ^^.^^^J  ^^^  ^^^^^ 

liab^^'t"^;! ';,;^Ln'"an%r„f  '^  ^^•'"^''  a  We  is  not 
Allowing  thistles  oi  otber  nolu 'Si  ^0''"""'  'V^^i"''''  (')• 
not  permissive  waste,  but  iS  husbandl;  (S  ^'""'  '"  '^'  '""^  ^« 
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(a)  //,>,/«  V.  I/eaifleu,  !»  0   L    R   ti 

<iy<i.")).  ■    ■ 

(A)  !)/«*«•  V.  HVy/c,  21  u.  (<  (>  j. 
405(1X74),  .liscuiwiii-  nell^r  y.'j,^'r„. 
WllU.C.  H.iK).  See  «I,.,  7i,,/^,.  V. 
ry^,  r,  O.  S.  -.nl  :  Sa,u.,ler.  v. 
*'•'•"*"•-  »  '^-  «•  B03  :  .l/«/M,V  V.  Z,«rf. 
""/.  I«J  1'.  «.  173.  Cf.  r««,»A,./;  V 
.^M<U,  u  r.  c.  K.  441.,  ,ap,,i„  f„,. 
'""I'le  sugar  ;  LewU  v.  ^Ww„,  15  (X  It. 
-•C  removiij^'  stones. 

((•)  Tit„»  V.  5k/,j,,   9    X.   8.    K     /3 
>'.  sj.  D.)  4»7.  ■    * 


(rf)  P.  37fi,  ,„i,r„. 

('•)  <'''«y_v.  McLe/in,,,,.  H  M.  L.  B.  337. 
(/  )  I*.  377,  Kujifti. 
(./)  I*.  H7S,  HHpra. 

Ui)PaHer,on      v.     r,.«/,„;     O/;/,,,/,, 
^-    .V    S.     Co.,   2!l    O.    It.    l:t(!   (lHi»8), 

(iHKy)4i  Cu.  I).  :,A2]. 

0)   »',./,'?  V.  MrGuirp,  2S  0.  K.  45 

"»/"•".  The  statute  K.  S.  O  IHy? 
c.  2, a  (noxious  wee-Is,  &c.),  does  not 
give  a  rcme<ly  in  tort. 
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NUISANCE. 
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Private 

nuisance 

dcfinetl. 


Nuisances  are  of  twd  kinds,  private  and  public.  A  private 
nuisance  has  been  defined  to  be  "  anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  hereditaments  of  another, 
and  not  amounting  to  a  trespass  "  (a).  It  includes  all  kinds  of 
damage  arising  from  water  (other  than  that  caused  in  certain 
cases  by  mine  water),  filth,  fire,  gases,  or  other  noxious  things 
being  caused  or  permitted  to  pass  from  the  defendant's  land  on  to 
the  plaintiff's  (/>),  all  damage  arising  from  improper  use  of  n 
natural  stream,  damage  arising  from  the  excavation  of  the  defen- 
dant's land,  and  the  consequent  withdrawal  of  the  support  to 
which  the  plaintiff's  land  is  entitled,  obstructions  of  easements 
of  all  kinds,  and  injuries  to  rights  of  profit  a  prendre. 

But  to  aiaount  to  a  nuisance  the  degree  of  hurt  or  annoyance 
must  in  each  case  be  substantial.  Thus  where  the  plaintiff  com- 
plained that  the  trees  and  other  vegetation  on  his  land  were 
damaged  by  the  escape  of  fumes  from  the  defendant's  smeltiiii; 
works,  the  jury  were  held  to  have  been  rightly  directed  "  that 
the  law  did  not  regard  trifling  inconveniences ;  that  everything 
must  be  looked  at  from  a  rea8onul)le  point  of  view  ;  and  there- 
fore in  an  action  for  nuisance  to  property,  arising  from  noxious 
vapours,  the  injury,  to  be  actionable,  must  be  such  au  visibly  tu 


(«)  Stephen's  t'om.  1st  Eil.  Vol.  3,  p. 
499. 


(A)  .\s  to  tho  duty  to  prevent  <lain.i;,'f 
of  this  kind,  see  below,  p[i.  42.'i,  ji^y. 


^'^-^'^w^.fmm  s^s-iM^-  ;■ 


IIUNNINO    WATER. 
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stream. 


diminish  the  value  of  the  property  and  the  comfort  and  enjoyment 
of  it "  («). 

With  regard  to  interferences  with  the  water  of  a  natural  stream,  Xuisance  to 
however,  it  is  to  be  observed  that  there  is  one  case  in  which  the 
injury  even  though  substantial  will  not  amount  to  an  actionable 
nuisance.  It  has  been  laid  down  that,  in  the  course  of  what  is 
termed  the  ordinary  use  of  water  the  use,  that  is  to  say,  ad 
lavandum  et  potandum,  for  domestic  purposes  and  for  cattle,  a 
riparian  owner  may  without  regard  to  the  necessities  of  the  lower 
owners  take  water  from  the  stream  without  limit,  even  to  the 
exhaustion  of  the  whole  supply  (/>),  and  the  rule  is  usually  so 
stated ;  but  the  proposition  has  been  doubted  (c).  If  by  the  use 
of  the  water  for  any  other  purposes,  such  as  irrigation,  or  manu- 
facture, or  the  supply  even  for  domestic  use  of  persons  whose 
premises  are  situate  on  land  not  riparian,  an  upper  riparian 
owner  sensibly  diminishes  the  volume  of  the  stream,  he  will  be 
liable  as  for  a  nuisance  {d).  The  law  on  this  subject  is  thus 
admirably  summarised  in  Kent's  Commentaries  (c) :  "  Every 
proprietor  of  lands  on  the  banks  of  a"  (natural)  "river  has  .  .  . 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands  as  it  was  wont  to  run  "  {currrrc  solchat) 
"  without  diminution  or  alteration.  No  proprietor  has  a  right 
to  use  the  water  to  the  prejudice  of  other  proprietors  above  or 
below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to 
some  exclusive  enjoyment.  He  has  no  property  in  the  water 
itself,  but  a  simple  usufruct  while  it  passes  along.  .  ,  .  Though 
he  may  use  the  water  while  it  runs  over  his  land  as  an  incident 
to  the  land,  he  cannot  unreasonably  detain  it,  or  give  it  another 
direction,  and  he  must  return  it  to  its  ordinary  channel  when  it 
leaves  his  estate.  Without  the  consent  of  the  adjoining  pro- 
prietors, he  cannot  divert  or  diminish  the  quantity  of  water 
which  would  otherwise  descend  to  the  proprietors  below,  nor 
throw  the  water  back  upon  the  proprietors  above."    Moreover, 

(«)  St.  IlrleHx  Smelting  Co.  v.  Tiji- 
/'i»7.(l««r>")  1!  H.  L.  0.  (!42. 

(.A)  I'er  Lord  Kiiiip*<lo\vii.  Mhipr  v. 
(nliHOHr,  (1H:.S)  12  MiKire.  1*.  ('.  !>.  I.-,ti. 

(i^  Lord  Xorhurij  v.  Mti-!iin,  (1H»;3) 
'•'■Inr.  \.  S.  132. 

((/>   Mi( iiitiifii    V.     Lttnildnilt'rrii     ,<■ 


L«)igh  Sw'dlij  It.,  (1904)  A.  0.  301  ;  ami 
SCO  S(oiH/lo/i  }l'iifrnnirk.i  Co.  v.  UHfn 
,V  liffhi  Ctiiud  Xitriijation  Co.,  (1T5) 
L.  It.  7  H.  [,.{-.97  ;  per  I'lirko.  H.,  Embrey 
V.  ():reii,  (IS.")!)  (i  Kxoh.  p.  371. 
{<■)  r.'th   K.l.  Vol.  3,  i>.  13'.l. 
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NUISANCE. 


Percolating 
water. 


a  riparian  proprietor  will  be  liable  as  for  a  nuisance  if  he  sub- 
stantially  pollutes  the  stream  by  discharging  foul  matter  into 
it  (a),  or  raises  its  temperature  by  abstracting  water  from  it  for 
the  purpose  of  his  mill  and  then  returning  it  into  the  stream 
again  in  a  heated  state  (6),  or  interferes  with  the  regularity  of  the 
flow  by  temporarily  penning  back  the  water  (c).    Nor  is  a  plea 
that  the  defendants  use  every  reasonably  practicable  and  avail- 
able means  of  rendering  the  pollution  harmless  any  excuse  in 
law  (d).    Although  the  right  to  have  water  flowing  above  ground 
in  a  natural  stream  continue  so  to  flow  is  a  natural  incident  of 
ownership  of  riparian  land,  and  a  similar  right  pertains  to  sub- 
terranean  water  flowing  in  an  ascertained  channel  (e),  there  ia 
no  corresponding  natural  right  in  respect  of  percolatmg  water 
flowing  underground  in  no  defined  channel  (/),  or  in  a  channel 
which,  though  defined,  oan  only  be  ascertained  by  excavation  (^), 
nor  can  such  a  right  be  acquired  by  long  enjoyment  (h).    Every 
person  may  (subject  to  one  limitation)  appropriate  the  whole  of 
the  water  percolating  under  his  land,  "even  though  the  conse- 
quence may  be  that  he  takes  not  only  the  water  which  at  first 
was  under  his  property,  but  all  the  adjoining  water  which  by 
natural  force  comes  under  his  land  when  he  has  taken  that 
which  was  there  in  the  first  instance"  (t).     Therefore  an  action 
will  not  lie  for  intercepting  the  percolation  of  water  into  the 
plaintiff's  well  (k),  or  into  a  running  stream  (I),  nor  for  causing 
water  which  had  already  collected  on  the  plaintiff's  land  and 
was  stationary  there,  as  in  a  well,  to  percolate  away  from  it  (m). 


(a)  Wuod  V.  Waud,  (1849)  3  Exch. 
748  ;  Went  Hiding  nf  Yurhtliire  Hit-fn 
Board  v.  Prestou  4-  Som,  (1905)  92 
L.  J.  24  ;  Siidykintm  v.  i'minr,  (1863) 
4  B.  &  S.  229.  Nor  is  it  necessary  for  a 
I'laintiff  to  adduce  proof  of  actual 
damage  :  Penningtmi  v.  Jiriiitoj)  Hall 
Oml  n<.,(1877)5Ch.  D.  769. 

(A)  iMaioH  V.  Hill,  (1832-3)  5  B.  i 
Ad.l. 

(c)  Sampton  v.  Uoddinutt,  (1857)  1 
C.  B.  N.  S.  690. 

(rf)  Midlothian  County  Council  v. 
Pvmpherttan  Oil  Co..  (1904)  0  F.  387, 
Ct.  of  Sesa. 

(«)  Cfuuemore  v.  Riikardi,  (1859) 
7  H.  h.  C.  349. 


(/)  Actonw  Bluiu/ell,(^l8iS}  12 M. A: 
W.  324  i  Corporation  of  Bradford  v. 
Picklet,  (189.-.)  A.  C.  587. 

in)  Bradford  Corporation  v.  Ferrand 
(1902)  2  Ch.  655. 

(A)  Chaitemore  v.  Birh<trdi>,  (18510 
7  H.  L.  C.  349, 

(0  Per  Cotton,  h.J.,  Ballard  v.  Tom- 
limoH,  (1885)  29  Ch.  D.  p.  123. 

(*)  Acton  V.  BlundellAlSii)  13  M.  k 
W.  324. 

(0  Chanemore  v.  Bichard»,  (ISS'.i) 
7  H.  L.  C.  349. 

(»«)  Xfw  Hirer  Co.  \.  John»on,{\M<)) 
2  E.  A:  E.  435  :  Acton  v.  Blundell,  (ISi.i) 
12M.&  VV.  324. 
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PERCOLATING   WATER. 

Nor  will  the  motive  with  which  the  defendant  so  intercepts  the 
water    e  material.     Thus  if  a  landowner  sink  a  tun'      ^  hi 
land   the  effect  of  which  is  to  cut  off  the  underground  wat 
supply  from  h.  neighbour,  no  action  will  lie,  even  though  W 
object  was  not  to  benefit  his  own  land  but  to  extort  mo^ey  fro^ 
his  neighbour  by  forcing  him  to  buy  him  out  at  his  own  pi   (7 
A  distinction  however  has  been  drawn,  though  on  what  'g    uids 

hat    f'^'"'  ""  *''  '"^  ''  ^'"'"''^^  -^*-  out  of  a  we  1  and 

111  hTk'  ^"*  ''  "  ^"""^"«  ^^----'-d  thelatte  has 
been  held  to  be  actionable  (/.) ;  but  this  forms  the  sole  limitltLn 
upon  the  otherwise  absolute  right  of  an  owner  of  land  b"  Ik  " 
wens  in  his  own  soil  to  drain  his  neighbour's  land  with  impunX 

be  founded  upon  the  indefinit^rof^^^^^^^^^^ 

But  although  there  can  be  no  property  in  percolating  water    . 
It  seems  clear  that  an  action  will  lie  against  one  who  albws  h  ^  "■"■^■-un.. 
«ewage  to  Joul  the  water  supply  existing  in  the  underground  """^"''"^■• 
strata  so  that  the  water  reaches  the  plaintiff  in  an  impure  con- 
dition (rf)      Whether  a  person  is  deprived  of  his  right  of  appro 
priation  of  underground  water  by  reason  of  his  neighbours  haT; 
exhausted  the  supply  or  by  reason  of  their  having  contaminTted 
t.  the  Insult  IS  practically  the  same;  but  in  the  one  case  such 
deprivation  is  actionable,  in  the  other  it  is  not.     Possiblv  th! 
grounds  Of  this  distinction  may  be  that  the  obiectnf  ^i,  ', 
were  urge     in  Ckase,nore  v.  Rickanis  (e).  against  hold"  g  t"a 
he  prevention  of  percolating  water  from  coming  to  the  plafntir 
and  could  g.ve  r  se  to  a  cause  of  action,  do  not  apply.'  rel 
force  to  holding  that  the  fouling  of  such  water  couW  dolf  EaL 
water  fal  s  from  heaven  indefinitely  over  the  earth's  sude' 
manure  does  not,  and  there  is  not  the  same  difficulty  1 7^ 


'oiilinj 


(«)  CorporatUm     of     Bradford     v 
Pi'-kle^,  (1895)  A.  C.  5S7.    Sot-  abovei 

('')  Grand    Juiwtioti    Caiial    Co      v 
SAw^ur,  {1871)  L.  a.  6C'h.I83. 
(«)    Seey>#r  VVisrhtmnn.J..  CUamnorr 


V.  RicharAi,  (1850)  7  H.  L.  C.  34y 
(O   WomerMleyy,   Chunh.  (I.s671  17 

i\m)  27  Ch.  D.  5«,S  :  JMlard  v.  Tom. 
/<««'«,  (I8N5)  29  Ch.D.  115. 
(<■)  Supra. 
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NUISANCE. 


Fouling 
artificial 
watercourse. 


Withdrawal 
<if  support. 


manure  or  other  impurities  to  their  source  as  in  tracing  the  cau 
of  the  diminution  of  the  water  supply  (a). 

In  this  respect  an  artificial  watercourse  above  ground  stan^ 
on  the  same  footing  as  underground  percolating  water.  A  pers( 
through  whose  land  the  watercourse  flows,  although  he  mi 
have  no  right  to  have  the  flow  continue,  is  entitled  to  sue  for 
nuisance  any  owner  higher  up  the  stream  who  pollutes  it  so  i 
to  deprive  him  of  the  beneficial  enjoyment  of  the  water  whilst 
continues  to  run  (h). 

The  mere  withdrawal  of  the  support  to  which  a  person's  lar 
is  entitled,  whether  as  a  natural  incident  of  ownership  or  as  a 
easement,  from  the  land  of  the  adjoining  owner,  is  not  of  itself 
nuisance ;  there  is  nothing  per  sc  wrongful  in  the  excavation  c 
removal  of  the  supporting  soil ;  it  only  becomes  wrongful  if  an 
when  a  subsidence  of  the  plaintiff's  soil  follows  (c).  And  furthe: 
a  subsidence  to  create  a  cause  of  action  must  be  something  nior 
than  merely  nominal,  it  must  be  appreciable  {(i). 

The  right  of  support  is  limited  to  support  by  soil,  it  does  nc 
extend  to  the  hydrostatic  pressure  afforded  by  underground  wate 
percolating  through  the  soil ;  and  therefore  one  who  by  drainin; 
his  own  land  withdraws  from  an  adjoining  owner  the  support  o 
water  theretofore  lying  beneath  the  land  of  that  owner,  an( 
thereby  causes  the  surface  of  that  land  to  subside,  is  not  liabli 
for  the  damage  inflicted  (<■).  To  this  rule  an  exception  is  createc 
by  statute  in  certain  cases  of  subsidence  caused  by  brine  pump 
ing  operations  (/).  The  general  principle  involved  in  the  abov( 
proposition  will  not,  however,  apparently,  be  extended  by  tht 
Courts  to  cases  in  which  the  withdrawal  of  support  results  in  a 
subsidence  of  the  adjacent  surface  by  the  oozing  out  of  wet 


(a)  As  to  the  pollution  of  water 
supply  by  a  gas  company,  acting  under 
statutory  jMJwers,  see  Butcheller  v.  Tun- 
hndge  WelU  Oax  Co.,  (1901)  84  L.  T. 
7l!5  ;  and  as  to  the  fouling  of  miface 
initersce  GUihing'  v.  I/iitiffer/ord,(_\90i') 
1  Ir.  R.  211  C.  A. 

(A)  Wood  V.  Wand,  (1849)  3  Exch.  p. 
77'J. 

(f)  Uackhomtt^  v.  litinomi,  (IHoX-Ol) 
'.»  H.  L.  C.  503;  Darley  Main  CoUienj 
r,:  V.  J/(7f/(eW,(lK86)  11  App.  Cas.  127; 


Cntmbie  v.  WalUend  Local  Jiiiani. 
(1891)  1  Q.  B.  503. 

((0  '*'">/'  V.  TJiacJteniJt,  (18(56)  L.  K. 
1  C.  P.  5()4.  This  is  apparently  all  that 
that  case  was  intended  to  decide,  see 
above,  p.  133.  And  see  per  Collins,  J., 
'\n  AttDfiwij-General  v.  Conduit  Collien/ 
«-.,  (189.^))  1  Q.  B.  .301. 

(r)  Po/)j>leu'eU  V.  ffodJtiimoii.  (18tt'J) 
L.  K.  4  Ex.  248. 

(/)  54  A:  55  Vict.  c.  40. 


WITHDRAWAL   OF   8UPP0KT. 

sand,  silt  or  other  partially  liquid  substance  (a).  And  in  the 
case  of  the  Trinidad  Asphalt  Co.  v.  Ambard  (I),  an  injunction 
wa8  granted  and  damages  recovered  by  the  plaintiffs  from  the 
defendants,  who,  by  reason  of  the  removal  of  lateral  support 
caused  a  semi-fluid  substance  of  commercial  value  to  ooze 
out^on    to    their  own  land,   where  it   was    appropriated    by 

Again,  the  right  of  support,  apart  from  any  easement  to  have 
a  greater  degree  of  support,  is  limited  to  support  afforded  to  land 
m  Its  natural  state,  that  is  to  say,  to  land  on  the  one  hand 
unburdened  with  the  weight  of  buildings,  reservoirs  of  water 
or  other  artificial  erections  which  would  tend  to  increase  the 
natural  downward  or  lateral  thrust    ) ;  and.  on  the  other  hand 
unweakened  by  any  artificial  excavation  on  any  intervening  stri; 
of  land  (whether  belonging  to  the  plaintiff  or  a  third  party)  lying 
between  It  and  the  soil  from  which   the  right  of  support  is 
claimed  (d)     But  if.  in  an  action  against  the  adjoining  owner  for 
removing  the  support  afforded  to  the  soil  under  the  plaintiff's 
house  and  thereby  causing  the  plaintiff's  house  to  fall,  it  be 
proved  that  the  land  on  which  the  house  stood  would  have  sub- 
sided appreciably  even  if  it  had  been  unburdened  with  the  weight 
of  the  house  (.),  the  plaintiff  is  entitled  to  recover  in  respect  of 
the  damage  to  the  house,  although  it  may  be  modern  and  no 
right  of  support  for  it  has  been  acquired  ( /).    Moreover,  it  has 
been  held,  though  possibly  the  decision  is  open  to  exception 
that  an  express  reservation  by  a  vendor  of  the  right  of  lateral 
severance,  in  a  conveyance  of  one  of  two  adjacent  properties 
will  not  disentitle  the  purchaser  to  damages  should  the  Vendor 
subsequently  to  the  sale  (by  reason  of  such  lateral  severance  of 
support),  m  fact,  let  the  purchaser's  property  down  (a).    An 
owner  of  a  modem  house  which  de  facto  enjoys  the  support  of 
the  adjommg  soU,  though  not  entitled  as  against  the  adjoining 
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(fl)  Jordeson  v.  StOton,  A-c,  Oat  Co . 
<IX99)2Ch.217,  C.A. 

(A)  (1899)  A.  C.  594,  P.  C. 

(<•)  Per  Lord  Tenterden,  Wyatt  v 
llarrhm,  (1 832)  3  B.  &  Ad.  p.  876, 

(</)  CorporatMH.  of  Birmituham  v. 
■I^'m,  (1877)  6  Ch.  D.  284. 

ex. 


(«)  Smith  V.  Tfutckerah,  C1866)  L  R 
1  C.  P.  564.  ^ 

(/)  BromH  V.  Robin*,  (1859)  4  H.  t  N. 
186  ;  Stroyan  v.  Kiunolet,  (1861)  6  H  i 
N.  454. 

(j')  Rickardt  v.  Harper,  (1866)  L  R 
1  Ex.  199.  ^    •     • 
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owner  not  to  have  that  support  withdrawn,  is  so  entitled  a 
against  a  wrong-doer  (a). 

With  regard  to  the  access  of  light  to  ancient  windows  th 
extent  of  the  right  ia  "  to  have  that  amount  of  light  through  th 
windows  of  a  house  which  is  sufficient,  according  to  the  ordinar 
notions  of  mankind,  for  the  comfortable  use  and  enjoyment  o 
that  house  as  a  dwelling-house,  if  it  is  a  dwelling-house,  or  fo 
the  beneticial  use  and  occupation  of  the  house,  if  it  is  a  warehouse 
a  shop,  or  other  place  of  business  "  (b). 

There  is,  however,  a  great  distinction  between  a  nuisance  c 
this  description  in  the  case  of  business  premises  and  a  simila 
nuisance  in  the  case  of  a  dwelling-h^ase. 

In  the  former,  the  question  is  whether  the  plaintiff  i 
prevented  from  carryifig  on  his  business  as  beneficially  am 
as  profitably  as  before  the  defendant  entrenched  on  his  light 
in  the  latter,  the  question  is,  whether  the  plaintiff's  house  ha 
to  a  sensible  degree  been  rendered  less  fit  for  habitation  thai 
it  was  before;  that  is  to  say,  whether  the  light  has  been  s( 
materially  diminished  as  to  render  those  particular  portions  ol 
the  dwelling  actually  interfered  with  by  the  obstruction  com 
plained  of  appreciably  less  comfortable  and  convenient  thai 
they  were. 

In  either  case,  when  the  nuisance  is  such  as  to  give  a  righ 
of  action,  the  question  as  to  whether  the  remedy  shall  be  ii 
damages,  or  by  mandatory  injunction,  apparently  depends  oi 
the  degree  of  obstruction. 

If  the  damage  be  irremediable,  it  seems  probable  that  as  i 
mandatory  injunction  to  abate  the  nuisance  is  the  only  adequate 
remedy  it  will  be  granted  as  a  matter  of  course.  But,  on  th( 
other  hand,  if  the  discomfort  or  pecuniary  loss,  though  con 
siderable,  is  capable  of  appraisement,  and  is  not  such  as  t( 
render  the  business  premises  or  residence  absolutely  unfittec 


(rt)  Jeffrieit  v.  WilUamt,  (1850)  5 
Exch.  792.  Tresumably  the  same  prin- 
ciple would  apply  to  modern  lights 
wliL'ie  blocked  by  a  boarding  on  a 
highway  causing  a  nuisance.  But  the 
point  has  never  arisen  for  decision. 

(A)  Per  James,  L.J.,  Kelk  v.  Pearion, 


(1871)  L.  B.  f.  Ch.  p.  811.  See  to< 
Parker  v.  SmUh,  (1832)  5  C.  4:  P.  438 
WelU  V.  Ody,  (1836)  7  C.  &  P.  410 
Dent  V.  Ain'tim  MaH  Co.,  (1866)  L.  K 
2  Eq.  p.  245  ;  Ambler  v.  Gordon.  (I'.tOu; 
1  K.  B.  417  ;  and  Colh  v.  Horn,'  .V 
Colonial  Stores,  infra,  next  page. 


ANCIENT   LIOBTS. 

remedy  will  be  probably  in  damages  (a). 

In  one  case,  indeed.  Malins,  V.-C.  suggested  that  if  a  person 
can  show  enjoyment  of  an  extraordinary  amount  of  llht  for 

Sr:^  ''  *'^  '"°^^^'««  °'  *^«  -'-*  owner  hti,  t 
entitled  to  the  access  of  an  amount  of  light  equal  to  that  whict 

he  has  enjoyed,  and  not  merely  to  an  amount  sufficient  fir  all 

ordinary  purposes  (6).     This  dictu,n,  however,  seems  opposed  t^^ 

he  principle  of  the  cases  above  cited,  and  it  is  apprehended 

^fferenr""'  °^"-'«  ^°-^«^«e  of  the  user  could' make t 

There  seems  at  one  time  to  have  existed  a  notion  that  an 

struction  which  left  forty-five  degrees  of  sky  unobscured  couM 

nt  ;    J^^'\°°*'''"'  ^-^''^  ««««>«  to  have  arisen  from  a  refer- 
nee  to  the  Metropolitan  Building  Act.  an  Act  passed  whoUv 

Whether  here  has  been  a  substantial  obstruction  or  not  i  a 
question  of  fact  in  each  casA      R»f  nf  +v,  .- 

that,  "it  tor.v.flveX'r»are  °  ,rir"     '™  "  "•""'" 
,•   '  "WKrees  are  left,  this  is  some  prima  facio 

1  L  K  !  Tr^'""'"""  °'  *^«  Court-evidence  which  requires 
to  be  rebutted  by  direct  evidence  of  injury  and  not  by  the  me^ 
exhibition  of  models  (d).  "*  "y  me  mere 

olalti^^Tl'*  i«  established  that  the  interference  with  the 

wi  1  be  i^«,ee  >«.  entitled  to  an  injunction  in  general  terms 
mthout  referring  to  the  angle  of  incidence  of  the  light  uZ 

a  clause  (e)  Moreover,  where  evidence  is  adduced  that  the 
obstruction  is  actually  productive  of  substantial  loss,  the  plal^ 
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(«)  Kh^  V.  JoUy.  (1903)  1  Ch.  481, 
L^.^A.;  J7,j,y,„^  V.  Bett*,  (1905)  2  Ch. 

(»)  Lanfranchi  v.  itfa^*f«c,>,  (igg;) 
»:  R-  *  Eq.  pp.  430,  431  .  and  see 
Awroe  V.  Ormtn»ell  (1903)  89  L  T  426 

('•)  /'^r  Cotton.  L.J..  T'a;-*^^  v.  'pirH 
D  mT  ,f" ''    ^"-   f'^^3)  24   Ch.   D. 


(1902)  1  Ch.  302,  C.  A.  Heversed  on 
api)eal  by  House  of  Lortls,  *«ft  nom. 
Colli  V.  //»»,«  ^-  Ci,?„„,a^  ^,^.  fij^i-) 
20T.  L.B.475.  ' 

(rf)  i»?r  Lord  Selborne,  City  „f  Lon- 
don Sretcenj  a,,  v.  Tenmnt,  (1873) 
L.  R.  9  Ch.  p.  220. 

(e)  i'arter  v.  !-,>#<  ^rf»i««  Hotel  Co, 
(I8S3)  24  Ch.  U.  282. 
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is,  almost  as  a  matter  of  course,  entitled  to  an  injunction, 
damages  not  constituting  a  sufficient  vindication  of  bis  legal 
right  (a).  And  a  similar  rule  applies  where  there  is  a  threatened 
interference  with  a  clearly  vested  legal  right  to  an  easement  ol 
Ught(6). 

Acts  which  are  productive  of  mere  personal  discomfort  maji 
amount  to  an  actionable  nuisance,  as,  for  instance,  where  the 
defendant  creates  stenches  by  the  carrying  on  of  an  offensive 
manufacture  or  otherwise  (c),  or  muses  excessive  volumes  oj 
smoke  to  pass  from  his  chimneys  on  to  the  plaintiff's  property  (d), 
or  makes  unreasonable  noises  upon  his  land  (e),  or  impairs  the 
amenity  of  a  neighbourhood  by  vibration  and  noise  (/),  even 
though  the  nuisance  be  of  a  temporary  character  (r/),  or  uses  a 
building  as  a  hospital  fbr  infectious  diseases  whereby  the  adjoin- 
ing owners  live  in  perpetual  dread  of  infection  (h),  or  interferes 
\7ith  the  quiet  enjoyment  of  the  inhabitants  of  a  residential 
neighbourhood  by  holding  horse-races  on  Sunday  (j),  or  injures 
adjacent  property  by  the  collection  of  crowds  (k),  or  by  watchinj; 
and  besetting  a  man's  house  compels  him  to  do  or  not  to  do  that 


(a)  Jardeton  v,  Sutton,  ^'  Oat  Co., 
(1899)  2  Ch.  217,  C.  A. 

(*)  Cowper  V.  LaidUr,  (1903)  2  Ch. 
337.  For  recent  decisions  on  "  ancient 
lights,"  see  Eatton  v.  Itted,  (1903)  1 
Ch,  405,  C.  A. ;  Quick  v.  Chapman, 
(190.S)  1  Ch.  659,  0.  A.  ;  Godwin  v. 
Sekweppet,  Ltd.,  (1902)  1  Ch.  926  ;  Colh 
V.  Horn*  ^  Colonial  Stores,  tvpra. 

(e)  Brick-burning,  Walter  t,  Selfe, 
(1861)  4  Oe  O.  &  Sm.  315  ;  Bam  fori 
V.  Tumley,  (1860)  3  B.  &  S.  62  ;  soap- 
boiling,  Rex  V.  Pierce,  (1683)  2  Show. 
327 ;  effluvia  from  factory  chimney. 
Crump  V.  Lambert,  (1867)  L.  B.  3  Kq. 
409;  keeping  swine,  Aldred'»  coie, 
(1610)  9  Bep.  67  b;  fat-melting, 
Attorney-General  v.  Cole,  (1901)  1  Ch. 
205. 

((0  Crump  V.  Lambert,  (1867)  L.  B. 
3  Eq.  409  ;  and  see  Mc^air  y.  Baker, 
(1904)  1  K.  B.  208  ;  Tough  v.  Hopkini, 
(1904)  1  K.  B.  805.  All  oflfences  under 
8.  24  of  the  Public  Health  (London)  Act, 
1891. 

(")  BeTolving  maehiaery  of  factory. 


Crump  v.  Lambert,  tupra ;  using  ground- 
floor  of  a  house  in  a  residential  street  as 
a  stable  for  horses.  Ball  v.  Bay,  (1873) 
L.  B.  8  Ch.  467  ;  holding  circus  per- 
formances, involving  music  and  shout- 
ing, Inchbald  v.  Robinson,  (1869)  L.  K. 
4  Ch.  338  ;  ringing  chapel  bell,  Soltau  v. 
Be  Held,  (1851)  2  Sim.N.  S.  133  ;  firing 
on  rifle  range,  Ilawley  v.  Steele,  (1877) 
6  Ch.  D.  621. 

(J)  Knight  v.  Itle  of  Wight  Electric 
Light  Jli-  Power  Co.,  (1904)  73  L.  J.  Ch. 
299  ;  Rushmer  v.  PoUue  cf  Aljieri,  Ltd.. 
(190.i)  21  1.  L.  B.  183. 

(^)  Colioell  v.  St.  Pancrai  Borough 
Cmncil,  (1904)  1  Ch.  707. 

(A)  MetrojwUtaH  Atylum  BiMriii  v. 
Hill,  (1881)  6  App.  Cas.  193.  But  see 
Att.'Gen.  v.  Xuttingham  Corporation. 
(1904)  1  Ch.  673  ;  Att.-Gen.  v.  Rath- 
mine*  <t  Pembroke  Hospital  Board, 
(1904)  1  Jr.  B.  161,  C.  A. 

(0  Dewar  v.  City  ^  Suburban  Race- 
course Co.,  (1899)  1  Ir.  B.  345. 

(*)  Chase  V.  London  County  CoHneil, 
(1898)  62  J.  P.  18*. 


PERSONAL  DISCOMFORT. 

Which  it  is  lawful  for  him  not  to  do  or  to  do  (a),  or  causes 
excessive  heat  to  pass  into  an  adjacent  tenement  comprised  in 
the  same  block  of  buildings  (b).    And  generally  a  right  of  action 
accrues  whenever  there  is  a  non-natural  or  exceptfonal  user  of 
property  resulting  in  substantial  damage  or  annoyance  to  neigh- 
bounng  residents  (c).    Nor  is  there  apparently,  at  least  in  Great 
Britain,  any  right  to  the  reasonable  and  proper  use  of  business 
P  emises  for  an  admittedly  offensive  trade  when  such  reasonable 
user  constitutes  a  substantial  nuisance  (d),  though  these  latter 
propositions  are  subject  to  certain  qualifications,  discussed  in  the 
ensuing  pages.    But  the  general  requirement  that  a  nuisance,  to 
be  actionable,  should  be  substantial,  applies  with  even  greater 
force  to  cases  in  which  the  nuisance  complained  of  is  one  causing 

Itself.    When  it  is  said  that  a  house-owner  is  entitled  to  have 
the  air  in  bis  house  untainted  and  unpolluted  by  any  acts  of  his 
neighbour,  by  that  is  meant  that  he  is  entitled  to  have  "not 
necessarily  air  as  fresh,  free  and  pure  as  at  the  time  of  building 
the  plaintiff's  house  the   atmosphere   then  was,   but  air  nol 
rendered  to  an  important  degree  less  compatible,  or  at  least  not 
rendered  incompatible,  with  the  physical  comfort  of  human 
existence     (.).    Moreover,  the  discomfort  must  be  substantial 
not  merely  with  reference  to  the  plaintiff;  it  must  be  of  such  a 
degree  that  it  would  be  substantial  to  any  person  occupying  the 
plamtiffs  premises,  irrespective  of  his  position  in  life,  age,  or 
state  of  health;  it  must  be  "an  inconvenience  naturally  inter- 
fering with  the  ordinary  comfort  physically  of  human  existence, 
not  merely  according  to  elegant  or  dainty  modes  and  habits  of 
hvmg,  but  according  to  plain  and  sober  and  simple  notions 
among  the  English  people  "  (/). 

It  was  at  one  time  thought  that  interference  with  the  enjoy-  How  far 
ment  of  property,  produced  by  the  carrying  on  of  a  noxious  trade    'T'^^ 
could  not  be  actionable,    however  substantial  the   annoyance  q-« 

nuisance  or 
(a)  L^ofu  V.  WilkiHt,  (1899)  1  Ch.       '   "  "»•  "  ~  "^  nnisanoe. 
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2o.- 


(»)  Sander^.  Clark  v.  Gnmeiwr  Man- 
»om  Co.,  (1900)  2  Ch.  373. 

(.e)  Eastern  Telegraph  Co..  Ltd.  t. 
Cajie  Town  Tramwayt  Co^  Ltd.,  (1902) 


A.  C.  381,  P.  C. 

(rf)  Attorney. General  v.  Cole,  (1901) 
1  Ch.  205. 

ie)  Per  Knight  Bruce,  V.-C,  Walter 
V,  Sel/e.  (185!)  4  De  0.  &  «ib.  p.  321 
(/■)  Ibid.  p.  322. 
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NUISANCE. 


might  be,  if,  having  regard  to  the  public  interests,  and  apart 
from  the  consideration  of  the  individual  annoyance  to  the  plain- 
tiff, it  was  carried  on  in  a  convenient  place  (a).    And  it  was 
apparently  upon  this  principle,  that  Lord  Hardwicke,  in  Baineg 
y.  Baker  (b),  refused  to  grant  an  injunction  to  restrain  the  erec- 
tion of  a  small-pox  hospital  in  Coldbath  Fields,  being  of  opinion 
that  such  a  hospital  must  not  be  far  from  a  town,  because  those 
attacked  with  such  a  disorder  would  not  be  in  a  condition  to  be 
carried  far.     But  that  doctrine  was  overruled  by  the  Exchequer 
Chamber  in  Bamford  v.  Tumley{c),  where  it  was  laid  down  that 
the  mere  fact  that  the  place  where  the  trade  complained  of  was 
carried  on  was  convenient,  in  the  sense  that  it  was  for  the  con- 
venience of  the  general  public  that  it  should  be  carried  on  there, 
%as  no  answer  to  an  action.    And  the  law  as  so  laid  down  has 
since  been  uniformly  approved  (d).    But  although  the  fact  that 
the  locality  in  which  the  trade  or  manufacture  complained  of  is 
carried  on  is  convenient,  in  the  sense  that  it  is  devoted  to  trades 
or  manufactures  of  that  class,  is  per  se  no  justification  of  a  person 
carrying  it  on  to  the  substantial  annoyance  of  his  neighbour,  it  is 
nevertheless  an  element  in  the  case  which  the  jury  are  bound  to 
take  into  consideration  in  determining  whether  the  annoyance 
amounts  to  an  actionable  nuisance.     And  this  is  especially  the 
case  where  the  nuisance  complained  of  is  one  productive  only  of 
personal  discomfort.    A  persoq  who  lives  in  the  heart  of  a  large 
manufacturing  town  cannot  reasonably^expect  the  same  purity  of 
air  or  freedom  from  noise  as  in  a  secluded  country  district. 
"  The  affairs  oi  life  in  a  dense  neighbourhood  cannot  be  carried 
on  without  mutual  sacrifices  of  comfort ;  and  in  all  actions  for 
discomfort,  the  law  must  regard  the  principle  of  mutual  adjust- 
ment ;  and  the  notion  that  the  degree  of  discomfort  which  might 
snstain  an  action  under  some  circumstances  must  therefore  do  so 
under  all  circumstances,  is  as  untenable  as  the  notion  that,  if 
the  act  complained  of  was  done  in  a  convenient  time  and  place, 


(a)  Bole  V.  Barlow,  (1868)  4  C.  B. 
N.  S.  334. 

(»)  (1762)  Ambl.  158;  and  see 
Attorney-General  v.  A'otti*gham  Cor- 
poration, (1604)  1  Ch.  673;  Attomey- 
Oeneral  t.  Ratkminei  ^  Ptmh-oke  Hut- 


pital  Board,  (1904)  1  Ir.  R.  161,  C.  A. 
But  see  contra,  JfetrojHiiitan  Anylnm 
District  T.  Bill,  (1881)  6  App.  Cas.  193. 

(e)  (1860)  3  B.  &  8.  62. 

id)  See  Shott*  Iron  Co.  v.  Ingli$, 
(1882)  7  App,  Cas.  SiS. 


PtACB   HOW   TAM  UATBBIAL. 

it  mast  therefore  be  justifled,  whatever  was  the  degree  of  annoy. 

ance  that  was  occasioned  thereby  "  (a).    Thus,  Rolfe,  B..  in  an 

anonymous  case  (6),  where  the  action  was  for  annoyance  arising 

from  smoke  in  the  town  of  Shields,  and  it  was  proved  that  the 

smoke  did  in  some  degree  cause  annoyance  to  the  plaintiff, 

directed  the  jury  that  they  "must  look  at  it  not  with  a  view  to 

the  question  whether,  abstractedly,  that  quantity  of  smoke  was  a 

nmsance,  but  whether  it  was  a  nuisance  to  a  person  living  in  the 

town  of  Shields."     So  again  in  Sturge$  v.  Bridgman  (r),  where  the 

nuisance  complained  of  was  that  of  a  noisy  trade,  Thesiger,  L  J 

laid  it  down  that "  whether  anything  is  a  nuisance  or  not  is  a 

question  to  be  determined,  not  merely  by  an  abstract  considera- 

tion  of  the  thing  itself,  but  in  reference  to  its  circumstances ; 

what  would  be  a  nuisance  in  Belgrave  Square  would  not  neces- 

sarily  be  so  in  Bermondsey  ;  and  where  a  locality  is  devoted  to  a 

particular  trade  or  manufacture  carried  on  by  the  traders  or 

manufacturers  in  a  particular  and  established  manner  not  consti- 

tuting  a  public  nuisance,  judges  and  juries  would  be  justified  in 

finding,  and  may  be  trusted  to  find,  that  the  trade  or  manufacture 

80  carried  on  in  that  locality  is  not  a  private  or  actionable 

wrong"  ((0. 

Nor  is  the  question  of  locality  altogether  immaterial  even  in 
the  case  of  nuisances  producing  physical  damage  to  property. 
Thus  in  St.  Helen's  Smelting  Co.  v.  Tipping  (e),  where  the 
plaintiff  complained  of  damage  caused  to  his  trees  by  the  noxious 
fumes  from  the  defendant's  smelting  works,  the  judge  was  held  to 
have  rightly  directed  the  jury  that  they  were  bound  to  take  into 
consideration,  along  with  the  other  circumstances,  the  fact  that 
the  loau  in  quo  was  situate  in  the  middle  of  a  manufacturing 
district  studded  with  tall  chimneys,  and  that  there  were  several 
alkali  works  in  the  immediate  vicinity  of  the  plaintiff's  property. 
Still  the  character  of  the  neighbourhood  is  less  material  in  such 
a  case  than  in  one  of  mere  personal  discomfort.  "  The  sub- 
mission which  is  required  from  persons  living  in  society  to  that 
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(«)  Per  firle,  C  J.,  Carty  v.  Led. 
hitter,  (1863)  13  C.  B.  N.  S.  p.  476. 

(*)  Cited  in  St.  Heltin'i  Smelting  Qi. 
y.  Tipping,  (1865)  11  H.  L.  C.  p.  653. 

(.-)  (isra)  II  Ch.  D.  p.  »66,    See  too 


Ball  V.  Ray,  (1873)  L.  K.  8  Ch.  pp. 

id)  But  lee    Su4limer  v.   PoUite  J^ 
Mjieri.  (19061  21  T.  L.  R,  1«3, 
(«)  (1866)ilH.  L.  C.  6'2. 
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NUnANCK. 


amoant  of  diicomfort  which  may  be  necessary  for  the  legitimat 
and  free  exercioe  of  the  trade  of  their  neighbours,  woald  not  appl 
to  circumstances  the  immediate  result  of  which  is  sensible  injur 
to  the  value  of  property  "  (a). 

So  again  in  the  case  of  a  user  involving  interference  with  wate 
rights,  ancient  lights,  or  other  easements,  the  degree  of  interfei 
ence  which  will  be  actionable  will  to  some  limited  extent  prohabl, 
depend  upon  the  nature  of  the  locality.     Thus,  although   ii 
general  a  proprietor  of  land  on  the  bank  of  a  natural  stream  ma; 
complain  if  a  higher  riparian  owner,  in  using  the  water  for  extra 
ordinary    (as   opposed    to   domestic)   purposo--,   diminishes   tb 
volume  or  purity  to  a  substantial  extent,  yet  it  has  been  doubte( 
whether,  owing  to  the  development  of  trade  in  a  particular  diHtrict 
the  use  of  water  in  such'diatrict  for  trade  purposes  may  not  undei 
certain  circumstances  be  regarded  as  an  ordinary  user  (//),  8,  ai 
to  disentitle  a  lower  owner  to  complain  even  of  a  HenHihle  diminu 
tion  in  the  supply.     And  it  may  also  be  doubted  whether  the  (ac 
of  the  district  being  devoted  to  trades  may  not  also  diminish  t< 
some  extent  the  degree  of  purity  to  which  the  lower  riparian 
owners  will  be  entitled.     Still  at  the  most  it  can  only  be  an 
element  in  the  case  (r).  On  the  other  hand,  where  it  was  attempteii 
to  be  set  up  as  a  defence  to  an  action  against  a  higher  riparian 
owner  for  discharging  soapsuds  into  the  stream,  that  the  plain- 
tiffs had  suffered  no  damage  because  the  water,  before  it  reaches  1 
the  defendant's  mill,  was  already  so  polluted  by  other  mills  and 
dye-works  higher  up  the  stream,  that  the  pollution  by  the  defen- 
dant did  not  make  the  water  less  applicable  to  useful  purposes 
than   it  was  before,  the  Court  held  that  this  fact  afforded  no 
defence,  for  "the  defendants,  by  continuing  the  practice  for 
twenty  years,  might  establish  the  right  to  the  easement  of  dis- 
charging into  the  stream  the  foul  water  from  their  works.     If  the 
dye-works  and  other  manufactories,  and  other  sources  of  pollution 
above  the  plaintiffs,  should  be  afterwards  discontinued,  the  plain- 


(«)  Per  Lord  Westbury,  (1865)  11 
H.  L.  C.  at  p.  650. 

(i)  Per  Brett,  M.R.,  Ormerod  v.  Tod- 
morden  Mill   Co.,  (1883)   11  Q.   B.  D. 

p.  168. 
(c)  A  pica  that  the  defendants  '■  were 


using  every  reasonably  practicable  an^l 
available  means  of  rendering  tlie  pollu- 
tions harmless"  has  been  held  no 
defence,  Midlothian  Oyuntij  Omneil  v. 
Pump/ierntoH  Oil  Co.,  Ltd.,  (1904)  6  F. 
3S7,  Ct.  of  acss. 
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PLACE   HOW   FAR   MATBRUt. 

tiffH  Who  would  otherwiBe  have  had  in  that  caw  pare  water 
wou  d  be  compellable  to  submit  to  this  nuisance,  which  then 
would  do  serious  damage  to  them  "  (a). 

Ho.  again,  in  dealinr  with  the  question  whether  an  obstruction 
of  light  iH  sufficiently  substantial  to  amount  to  an  actionable 
nuisance,  the  locality  in  which  the  house  is  situate  is  a  matter 
which  may  be  considered.     The  authorities,   however,   on   the 
subject  are  conflictinR.     In  Clarke  v.  Clark  (b)  Lord  Cranworth 
18  rei)orted  to  have  said  that  "  persons  who  live  in  towns,  and 
more  eHi)ecially  in  large  cities,  cannot  exi)ectto  enjoy  continually 
the  Hume  unobstructed  volumes  of  light  and  air  as  fall  to  the  lot 
of  those  who  live  in  the  country."  and  that  the  Court  will  take 
the  fact  of  the  house  being  so  situate  in  a  populous  town  into 
consideration  in  estimating  the  damage  caused  by  obstructing  an 
ancient  light.     But  in  the  subsequent  case  of  Yat,»  v.  Javk  (,) 
the  same  judge  took  the  opposite  view,  and  referred  to  the  fact  of 
the  Prescription  Act  having  expressly  retried  the  customs  of 
certain  cities,  whereby  the  owners  of  houses  were  permitted  to 
raise  their  houses  and  thereby  obstruct  their  neighbours'  lights 
with  impunity,  as  indicating  that  in  the  opinion  of  the  LegLa- 
ture  no  distinction  in  this  respect  was  to  be  drawn  between  towns 
and  country  districts.     And  this  latter  view  .was  adopted  by 
Page-Wood.  V.-C.  in  Dent  v.  Auction  Mart  Co.  (d),  where  he 
treated  the  dictum  in  Clarke  v.  Clark  as  overruled.    In  Kelk  v. 
Pearson  (e),  however,  James,  L.J.,  seems  to  have  preferred  the 
case  of  Clurke  v.  Clark,  and  to  have  intimated  that  the  Court 
would  have  been  less  ready  to  interfere  with  a  similar  degree  of 
obstruction  of  light  occurring  in  a  street  in  the  city  of  London, 
where  the  defendant  was  using  his  house  for  city  purposes,  than 
in  the  case  before  them,  which  was  that  of  open  building  land  at 
Netting  Hill.    It  has,   however,   been  held,   by  the  Court  of 
Appeal,  in  the  more  recent  case  of  Warren  v.  Broun  (/),  that  the 
<lue8tion  of  position  or  environment  is  of  secondary  importance 
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(tf)  Wood  V.  Waud,  (1849-)  3  Exch. 
T4M;  CronUy  v.  LightuwUr,  (1867) 
L  K.  2  Ch.  478.  See  also  Harrington 
(I'arl  of)  V.  Corporaticn  of  Derby,  (1905) 
ICb.  205. 

(h)  (_1866J  L.  B.  1  Ch.  p.  18, 


OO  (ISfifi)  L.  R.  1  Ch.  299. 

(d)  (1866)  L.  R.  2  Eq.  238. 

(«)  (1871)  L.  R.  6  Ch.  809. 

(/)  (1902)  1  K.  B.  15.  But  see  ColU 
V.  Hoine  .«•  nd„nlftl  Sttn-tr,  (1901)  20 
T.  L.  R.  475,  H.  L.  ;  and  ante,  p.  386. 
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NUISANCE. 


NuiKance 
from  heat  of 
■tove. 


Tempornry 
nuisanci'. 


Special 
damage  from 
pnblic 
nuiiance 
actionable. 


in  cases  where  an  occupier  of  business  premises  in  a  crowd( 
neighbourhood,  who  requires  for  the  particular  purposes  of  h 
trade  an  exceptional  amount  of  light,  has  enjoyed  such  a 
easement  for  the  requisite  statutory  period. 

It  has  been  decided  that  the  maintenance  in  a  house  of  a 
ordinary  kitchen  stove,  the  heat  of  which  rendered  the  cellar  < 
the  adjoining  house  unfit  for  storing  wine,  was  restrainable  as 
nuisance  (o),  notwithstanding  that  the  judge  found  that  th 
defendants  in  maintaining  the  stove  were  making  a  reasonab 
use  of  their  house.  But  the  correctness  of  that  decision  may  1 
doubte<l,  although  there  can  be  no  "  reasonable  use  "  of  thi 
which  is  found,  as  a  fact,  to  constitute  an  actionable  nuisance  (// 
It  is  apprehended,  that  the  question  as  to  whetlier  the  passap 
of  heat  from  one  house  to  another  amounts  to  a  nuisance  or  noi 
must  depend  entirely  upon  the  amount  of  the  heat,  and  not  upoi 
the  peculiar  use  to  which  the  plaintiff  cliooses  to  devote  lii 
premises  (o). 

The  fact  of  a  nuisance  being  temporary  only  is  no  answer  v 
an  action  for  damages,  if  the  nuisance  is  in  other  respect 
substjuitial  (r/).  Thus,  a  nuisance  caused  by  brick-burniiij 
cannot  !«  justified  on  the  ground  that  it  is  only  temporurj 
in  order  to  build  a  house  on  the  land  («■),  though  the  tempo 
rary  character  of  the  nuisance  may  be  ground  for  refusmg  an 
injunction  (/). 

Although  for  a  public  nuisance  {g),  so  far  as  it  affects  the 
public  generally,  the  proper  remedy  is  indictment,  yet  an 
individual  who  suffers  an  especial  damage  more  than  the  rest 


(o)  Prinhardt  v.  MfHtutti,  (1889)  42 
Ch.  D.  tW.'i. 

(*)  Attorneji-tifHerul  v.  (Ur.  (1!K)1) 
I  t'h.  20"i  ;  ami  nee  Knight  v.  /We  of 
Wight  Kleetrir  Light  Co.,  (1<K»4)  73 
L.  J.  Ch.  2tlU. 

(<•)  S,iMilfr:Clark  v.  <irti>rem>r  Man- 
»ii«M  <',>.,  (IIHM))  2  Ch.  Mi.  As  to 
whether  motive  can  ever  make  a 
nuinanoe  notioniiWc  where  it  would  not 
otherwiae  be  on.  «ee  above,  p.  19, 

(rf)   Colittll  ?.  .Sir.   Jhinrrat  JUirtngh 
Omnril,  (ISKM)  1  Ch.  707, 
(/•)  /Vr    Hramwell,   B.,  Jiam/ord    t. 


Turnleg,  (IftfiO)  H  B.  4:  S.  p.  84. 

(/)  I>ukf  of  l/ruftim  v.  Ililliard. 
(17:»(i)  citiil  in  AttorHfy-tiriii-iiil  v. 
<  trarer,  (1811')  18  Ve».  p.  2I!»  :  Swi'V 
V.  Ormt  Northern  Jt.  fj,.,  (18ti4)  4 
Dc  <J.  J.  i:  S.  211  ;  Jlarriium  v.  Smth. 
uiirh  ,«•  Vauxhall  Uater  <J>.,  (IXitH  2 
Ch.  409.  In  (he  last  cane  itidiwl 
dama(^  were  claimeti  at  anoillnn  w 
the  injunction,  but  no  daniaK?  «.ui 
proveil. 

(y)  As  to  what  conttilutea  a   (.nliiic 
nuiiance,  see  below,  p.  405. 


8PBCIAL   DAMAGE   FROM   PUBLIC   NUISANCE. 

of  the  king's  subjects  may  have  an  action  in  respect  of  that 
special  damage  (a). 

In  Ivcon  y  Moore  (b),  where  the  plaintiff  was  prevented  by  the  What .. 
defendants  obstruction  of  the  highway  from  using  the  way  for  •"'"'="'°* 
cartmg  coals  from  his  colliery,  and  the  coal  was  deteriorated  by  ''"-t 
the  delay,  the  special  damage  was  held  sufficient  to  support  the 
action,  It  being  the  primary  object  of  a  public  highway  to  afford 
free  passage  to  the  public  (.•).   So.  too,  in  Maf,ndl  v.  Saltmanh  (d) 
where  the  plaintiff  was  prevented  by  the  defendant's  obstruction 
from  carrying  his  com.  whereby  th    com  was  damaged  by  the 
ram;  m  Hart  v.  Bauct(e),  where  the  plaintiff,  a  farmer  of  tithes 
was  prevented  by  the  defendant's  obstruction  from  carrying  them' 
home ;  and  in  Rose  v.  Miles  (./).  where  the  plaintiff,  being  pra- 
vented  from  navigating  his  barges  on  a  p    MJc  navigable  creek 
was  obliged  to  convey  his  goods  overland  ai  -uisiderable  expense' 
the  actions  were  held  to  be  maintainable.     If  by  reaso-   of  some 
obstmction  the  access  from  the  highway  to  the  plaintiff's  premises 
abutting  thereon  be  cut  off.  and  the  value  of  the  premises  be 
consequently  diminished,   such   deprivation  of  access  will   be 
sufficient  special  damage  {,,).    And  the  same  principle  applies  to 
a  navigable  river. 

A  riparian  proprietor  on  such  a  river,  in  addition  to  the  right 
connected  with  navigation  to  which  he  is  entitled  as  one  of  the 
public,  has,  in  virtue  of  his  property,  a  right  of  access  to  the 
atoeam.  for  an  interference  with  which  an  acUon  will  lie  (*). 
Where  the  plaintiff  kept  a  coffee-house  in  a  narrow  street,  and 
the  defendants  caused  horses  and  vans  to  stand  in  the  street 
outside  the  door  of  the  plaintiff's  shop  for  an  unreasonable  length 
of  time,  so  that  the  access  to  his  shop  was  obstructed  and  his 
custom  fell  off  in  consequence,  he  was  held  entitled  to  maintain 
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(«)  7iy«.«  y.  MiHire,  (If.'.W)  I^ird 
Kaym.  4H6.  A.  to  the  ?«««/«,„  of 
'[•ecial  .inmBRO  which  will  conslifute  a 
«wund  of  net  ion  Dee  Mayo  v.  S^Uoh 
lrh,,H     UiHriet     (kmncil,    (IU04)     6« 

(»)  «»/»•«. 

(<•)  Att„nif)/.fU)ural  v.  Urtyhton  j^- 
Ho'-f  (U>peratite  Supply  Au^rmtion. 
<>»00)  1  Ch.  276. 

(<0  (1«66)  I  Keb.  847. 


(<•)  (IrtSl)  T.  Jones.  i:.t!. 

(.'•)  (IHir.)  4  M.  &  S.  101,  8eecMe« 
collecteil  in  jn.lirmcnt  of  Erie.  C.J.,  in 
lti,-kfl  V.  MetroiHilitai,  It.  Co.,  (\m4-X) 
3  B.  *  S.  p.  Ifi-t. 

(S)  .ViiropolitiiH  Hoard  of  Wvrk* 
V.  MeCartky,  (1874)  L.  K.'?  H.  L. 
34.-t. 

(k)  Lj/on  V.  Fiihtiumgrr$'.  (\,.,  (1S7A) 
1  K\>\>.  Cm.  <iC2. 


896 


NCISANCE. 


an  action  (a).    But  mere  personal  inconvenience  caused  by 

plaintiff  being  delayed  by  an  obstruction  in  the  high-road,  with 

pecuniary  damage,  will  not  suffice  (b) ;  nor  is  it  enough  that 

plaintiff  has  been  put  to  expense  in  exercising  his  right  of  abati 

the  obstruction  (c).     And  it  is  immaterial  that  the  degree 

personal  inconvenience  suffered  may  be  in  excess  of  that  suffei 

by  the  rest  of  the  public,  for  the  court  cannot  enter  into  I 

consideration  of  the  quantum  (d).    Lord  Penzance's  dictum 

Metropolitan  Board  of  Works  v.  McCarthy  (e),  that  to  entitle 

person  to  an  action  for  obstruction  of  a  highway  the  dama 

suffered  by  him  need  not  be  different  in  kind  from  that  suffer 

by  his  fellow-subjects,  provided  it  be  more  than  that  suffered 

them,  seems  hardly  cpnsistent  with  the  authorities.    In  Hubi 

V.  Groves  (/),  where  by  reason  of  an  obstruction  the  plaintiff  w 

compelled  to  carry  his  goods  by  a  circuitous  route,  but  no  pre 

of  any  pecuniary  loss  resulting  therefrom  was  given,  the  plaint 

was  nonsuited.     And  in  Chaplin  v.  W^'stminater  Coiporation  ( 

it  was  held  that  the  erection  of  an  electric  standard  in  a  publ 

thoroughfare,  opposite  to  the  plaintiff's  premises,  whereby  tl 

transit  of  merchandise,  from  vans  to  warehouse  across  the  publ 

pathway,  was  impeded,  afforded  no  ground  for  action. 

Even  if  the  plaintiff  do  suffer  actual  pecuniary  damage  fro 
an  obstruction  of  a  highway,  still  he  cannot  bring  an  action  f( 
it  unless  that  damage  be  the  direct  consequence  of  the  obstrii 
tion.  The  fact  that  by  reason  of  an  obstruction,  which  does  n( 
interfere  with  the  plaintiff's  access  from  Iiis  premises  to  tl) 
street,  the  public  traffic  is  diverted  into  another  street,  and  th 
public  m  consequence  cease  to  resort  to  his  shop,  whereby  hi 
profits  fall  off,  is  too  remote  to  form  a  ground  of  action  (/j).  Th 
directness  of  the  damage  will  in  such  case  depend  upon  th 


(a)  JitujamiH  v.  Sforr.  (1874)  L.  R. 
U  C.  P.  400.  See  t<K)  Bat  y.  Grore,, 
(1843)  5  M.  &  O.  813. 

(*)  WiHterlHittom  v.  Lord  Derby 
(1867)  L.  R.  2  Ex.  316. 

(O  (1867)  L.  R.  2  Ex.  316. 

(rf)  OiMimiait  Jt.  Oi.  t.  Offileie, 
(18r>6)  2  Macq.  228  ;  and  aee  Mayo  v. 
HfrtfiiH  Crban  District  Gnmeil,  (1SH)4) 
•8  J.  P.  7. 


(*•)  (1874)L.  R.  7,H.  L.  p.263. 

(J)  (1794)1  Esp.  148. 

(y)  Ckaidin  ,(  Co.  T.  WtttminMe 
Corporatiim,  (1901)  2  Ch.  329. 

(A)  Per  Ix)rd  Chelmgford,  Rirket  » 
Metropolitan  II.  G>.,  (J  864-7)  h.  H.  ! 
H.  L.  p.  190.  The  earlier  am  ol 
Wilket  V.  Uungerford  Market  ft. 
(183.5)  2  Ring.  N.  C.  881,  contra,  mu) 
be  regarded  at  no  kmgn  law. 
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Any  one  who  creates  a  source  of  danger  upon  a  highway  as  bv 
digging  a  trench  across  it  or  nlacino  a  i^„  «     -i     *   .     ^'      ^  Otatructiom 
mJH^ir^*  *u        7  ,     P'*"''"^  a  log  or  pile  of  stones  in  the  «"  »"Khw»y. 

middle  of  the  roadway,  or  driving  piles  into  the  bed  of  a  navigable 
river,  is  responsible  in  damages  to  any  member  of  the  publk  who 
while  using  the  highway,  without  notice  of  the  danger  sufferj 
any  injury  by  reason  of  the  dangerous  obstruction.    Nor   s  th 
^sponsibility  confined  to  the  actual  tort-feasor,  even  tho  ^h  h 
bean  independent  contractor.it  having  been  held  "  that  when 
'^  person  employs  a  contractor  to  do  work  in  a  place  where  the 
pub  he  are  m  the  habit  of  passing,  which  work  .ill,  unle      pre 
cautions  are  taken,  cause  danger  to  the  public,  an  oLhgatio    L 
hrown  upon  the  person  who  orders  the  work  to  be  done  to  see 
that  the  necessary  precautions  are  taken,  and  if  the  uecessarv 
precautions  are  not  taken,  he  cannot  escape  liability  bv  seeS 
to  throw  the  blame  on  the  confactor  "  (.).   Further,  the  011' 
0  premises  immediately  adjoining  a  highway  is  under  a  posit'e 
obl^ation  to  prevent  them  from  getting  into  such  a  conditi  n  I 
to  be  dangerous  to  passengers  in  the  highway.     Thus  to  Ir  J! 
a  house  abutting  on  a  highway  to  be  ruinou's  and  iTy  STa 
down  IS  a  public  nuisance  (e).  and  if  any  portion  of  tt e  ho  se 
fall  and  injure  a  passer-by  an  action  lies. 

Again,  it  has  been  held  to  be  negligence,  sounding  in  damages 
m  case  of  accident,  for  a  railway  company  to  omit  to  pro^de  a 
^reen  at  an  exit  from  their  station  which  was  especiailyTr^L 
to  danger  from  sparks  emitted  by  passing  ergine!  (d).  ^  ^ 

Whether  an  obstruction  of  a  highway  is  of  such  a  degree  as 
t^  amount  ^  a  nuisance  is  in  each  case  a  question  of  f^cT  f 
the  juiy.  It  IS  no  answer  to  a  complaint  of  a  nuisance  bv 
bstructrng  a  pubUc  highway  that  the  obstruction  is  fo  the 
convenience  of  the  public  generally.  Thus  a  tramway  n  a  tow„ 
-ay  be  of  great  convenience  to  the  general  public. irif  U  b^ 


(1864-7)    L.   B.    2    H.    L.    178,   with 
^^J"»"i  T.  Slorr,  (1874)  L.  B.  9  C.  P. 

(l>)Ptnni,     V.     WimbUdim     Urban 
(^ncil,iim)  3  Q.  B.,  Bnice.  J.,«t 


p.  217,  affirmed  (1«99)  2  Q.  B.  72 
(•■)  li^g.  V.  U-utU,  (1703)  1  'tiMlk.  887. 
(«0  Athertm    v.    Undon    ^    AoHh- 

neitem  Jij,.,  (1906)  21   T.  L.  B.  «71, 

v>.  A* 
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laid  do\Tn  withoat  the  statutory  authority,  the  owners  will  1 
liable  for  any  damage  ic  may  cause  to  vehicles  using  the  way  {a] 
so,  too,  the  projection  of  a  quay  into  a  public  harbour  to  tl 
hindrance  of  the  navigation,  is  none  the  less  a  nuisance  becaui 
that  hindrance  is  counterbalanced  by  the  advantages  aflforded  b 
the  quay  in  respect  of  other  uses  of  the  harbour  (i). 

If,  again,  the  occupier  of  the  adjoining  land  suflfer  an  excavatio 

immediately  adjacent  to  the  highway  to  be  unfenced  so  as  to  I: 

dangerous  to  persons  using  the  way,  he  will  be  responsible  as  fc 

a  nuisance  (c).    But  the  excavation  must  be  substantiallyadjoinin 

the  way  "  so  that  a  person  walking  upon  it  might  by  makin 

a  false  step,  or  being  affected  with  sudden  giddiness,  or  in  th 

case  of  a  horse  or  carriage  way,  by  the  sudden  starting  of 

horse,  be  thrown  into  the  excavation  "  (rf;.    When  the  excavatio 

is  made  at  some  distance  from  the  way,  so  that  the  person  fallin 

into  it  would  be  a  tisspasser  upon  the  defendant's  land  before  h 

reached  it,  the  case  is  different,  and  for  an  accident  happenin 

under  such  circumstances  there  is  no  remedy  (e).    The  excavatio 

must  substantially  adjoin  the  hif,'hway ;  it  is  not  enough  that  th 

jury  think  it  dangerous  (./*).    In  one  case,  where  a  canal  compan 

made  a  canal  parallel  to  a  public  footway,  but  separated  from  it  b 

an  open  strip  of  land  twenty-four  feet  wide  over  which  there  wa 

no  right  of  way,  it  was  held  that  the  canal  did  not  substantial!; 

adjoin  the  footpath,  and  that  the  company  were  consequent! 

under  no  obligation  to  fence  it  iff).    Under  certain  exceptiona 

circumstances,  however,  the  liability  for  not  fencing  may  h 

independent  of  the  question  whether  the  source  of  danger  sub 

stantially  adjoins  the  high-road,  as  where  the  locu»  in  quo  is  tli( 

site  of  a  former  public  way  which  has  been  diverted,  and  no  gat< 

has  been  placed  across  the  entrance  to  the  old  way  so  as  t( 


(a)  Reg.  t.  TraiH,  (1862)  2  B.  i  S. 
640. 

(*)  Reje  T.  Ward,  (1836)  4  A.  4:  E. 
384. 

(<•)  Birrnf*  v.  Ward,  (1850)  9  C.  B. 
392.  On  the  same  principle  it  may  be 
questioned  whether,  where  yew  trees 
grow  on  land  immediately  adjoining  a 
highway,  even  though  they  do  not  pro- 
ject over  the  boundary,  there  is  not  a 
duty  on  the  owner  to  fence  them  so  an 


to  prevent  cattle  passing  along  the  high 
way  fiom  browsing  on  them.  Hee  yv; 
Collins.  J.,  in  Pouting  v.  Xoakrt,  (ISW 
2  Q.  B.  p.  291. 

(rf)  Ihrdeattle  v.  South  Yorkuhin 
R.  Cu..  (18.59)  4  H.  ic  N.  p.  74. 

(<•)  Ibid. 

i.f}  I/ardcattle  v.  South  Yorlukire  B 
Co.,  (ln.59)  4  H.  &  N.  67. 

is)  BImIu  v.  South  Yarkthire  R.  (V. 
(1862)  3  B.  &  8.  244. 


L•■-^,4•.^:■a**-l 
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indicate  to  passers-by  that  it  has  ceased  to  be  a  public  thorough- 
fare  («) ;  but  the  liability  in  such  a  case  seems  to  be  founded 
upon  the  implied  representation  that  the  locus  in  quo  is  a  public 
road,  and  as  such  may  be  safely  used. 

The  use  of  barbed  wire  as 'a  fence  to  land  so  immediately 
adjoining  a  highway  as  to  be  likely  to  injure  persons  or  animals 
lawfully  using  the  highway  is  a  nuisance  (/*). 

Again,  it  is  a  nuisance  to  leave  upon  the  side  of  a  public 
way  ((•),  or  even  upon  private  land  immediately  adjoining  the 
way  (d),  any  unusual  object  calculated  to  frighten  horses  passing 
along  the  road,  and  if  a  horse  shies  at  such  object,  and  damage 
results,  the  party  placing  the  object  in  such  position  will  be 
responsible.  The  fact  that  other  horses  besides  the  plaintiff's 
have  shied  at  the  particular  object  complaLned  of  is  admissible 
m  evidence  to  show  that  the  object  was  likely  to  inspire  fear,  and 
as  such  was  a  public  nuisance  {e). 

Although,  if  premises  adjoining  a  highway  be  caused  or  per- 
mitted l.y  their  occupier  to  be  in  a  condition  dangerous  to  persons 
using  the  way,  and  such  dangerous  condition  first  came  into 
existence  after  the  way  had  been  dedicated  to  the  public,  the 
occupier  will  be  responsible  for  any  damage  that  may  result, 
yet  if  the  existence  of  the  source  of  danger  was  prior  to  or 
contemporaneous  with  the  dedication  of  the  highway,  "  the  dedi- 
cation must  be  taken  to  be  made  to  the  public,  and  accepted  by 
them  subject  to  the  inconvenience  or  risk  arising  from  the  exist- 
ing state  of  things  "  (/).  Therefore  where  the  defendant  occupied 
a  house  and  cellar  in  a  public  street,  and  the  flap  of  the  cellar 
projected  slightly  above  the  footway,  and  had  so  projected  as  long 
as  living  memory  went  back,  and  the  plaintiff  stumbled  over  the 
flap  in  the  dark  and  was  injured,  the  defendant  was  held  not 
liable,  on  the  ground  that  the  jury  ought  to  infer  that  the  cellar 
had  existed  in  that  condition  as  long  as  the  street,  and  that  con- 
sequently there  was  nothing  wrongful  in  maintaining  it  in  such 
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(")  Ultra  T.  Taylor,  (1885)  14  Q.  B.  D. 

yis. 

(*)  See  the  Barbeil  Wire  Act,  1893, 
."6  ic  :)7  Vict.  c.  32. 

(' )  Milhin*  T. Day,  (1883)  12 Q.  B. D. 
Ill" :  Harrit  v.  Mobht,  (1878)  3  Kx.  D. 


208. 

(<0  Brmm  v.  Eatttrn  .<•  Midland  U. 
Co.,  (1880)  22  Q.  B.  D.  391. 

(«)  Ibid. 

(J)  Per  Blackburn,  J.,  FiAltcr  v. 
Prowte,  (1862)  2  B.  Ic  S.  p.  780. 
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condition  (a).  Again,  a  highway  may  be  dedicated  to  the  ptibl 
subject  to  a  preexisting  right  of  user  by  the  occupiers  of  tl 
adjoining  land  for  the  purpose  of  depositing  goods  on  it(6) ;  bi 
the  mere  fact  that  they  have  been  accustomed  as  far  back  i 
living  memory  extends  to  make  such  use  of  the  highway  do< 
not  raise  a  conclusive  presumption  that  the  commencement  ( 
the  user  was  anterior  to  the  dedication ;  such  presumption  t 
it  affords  is  liable  to  be  rebutted  by  the  other  circumstances  ( 
the  case  (c). 

It  appears,  however,  that  there  is  no  evidence  of  dedicatio 
where  the  user  of  a  way  by  the  public  is,  owing  to  particula 
circumstances,  necessarily  subordinated  to  an  anterior  privat 
use  fraught  with  especial  danger  to  passengers.     Where,  how 
ever,  there  is  no  such  special  danger  an  attempt  to  close  a  wa 
subsequently  to  dedication  will  be  restrained  by  injunction  (</). 
Where  the  area  or  basement  of  a  house  in  a  public  stree 
piTt^.'&cTin  ''®<5eives  its  access  of  light  and  air  through  a  grating  in  tin 
pavement.        footway,  such  grating  having  been  placed  there  contemporaneousb 
with  the  dedication  of  the  street,  the  occupier  of  the  house  i: 
under  no  obligation  to  keep  the  grating  in  repair  if  it  be  jier 
manently  fixed  in  the  pavement  so  that  he  has  no  control  ovei 
it,  for  under  such  circumstances  the  grating  forms  part  of  th( 
pavement  of  the  highway,  and  the  highway  authority  are  bound 
to  repair  it  just  as  much  as  any  other  part  of  the  pavement, 
Consequently,  if  by  reason  of  such  a  grating  being  defective  a 
passer-by  fall  through,  and  sustain  injury,  the  occupier  of  the 
house  for  the  benefit  of  which  the  grating  exists  is  not  respon- 
sible (e).    But  if  the  grating  be  movable  and  under  the  control 
of  the  occupier  of  the  house,  as  where  it  is  used  for  the  purpose 
of  affording  access  to  a  cellar,  he  will  be  bound  to  repair  it  (/  ), 
and  if  he  fail  to  do  so  will  be  liable  for  the  consequences.     The 
same  rule  applies  to  the  case  of  an  ordinary  coal-plate  (3). 


(o)  FMrr  v.  Prowtf,  (1862)  2  B.  &  8. 
770.  Bee  too  Cooper  v.  Walker,  (1862) 
2  B.  4c  S.  773. 

(»)  Per  Cur.,  Jforant  v.  Chamherlin, 
(18fil)  6  H.  *  N.  p.  564  i  U  Nete  y. 
Veitry  of  MiU  End  Old  Tncn,  (1868)  8 
E.  k.  B.  1064. 

(e)  MaroMt  r.  Chamberlin,  (1861)  6 


H.  k  N.  641. 

{d)  Att.-Oen.  v.  London  ^  Smtli 
Wutem  Ry.,  (1906)  69  J.  P.  110. 

(e)  Rohfiint  V.  Jonet,  (1863)  15  C.  B. 
N.  8.  221. 

(/)  Owinnell  v.  Ekimer,  (1875)  I..  K. 
10  0.  P,  668. 

(/)  Pretty  r.  Bitkmore,  (1873)  L.  B. 
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To  the  general  rule  that  an  action  will  i.»  i 
damace  causer!  l.v  a  „„•  7  ^  '°''  *"y  »?««'»'  ^uisanoe 

ww/n  ^  '*"'*  '"  "^  ''•S^**.^  there  is  an  exceDWon  "-"^'ro-n 

where  the  nu.sance  arises  fro.n  the  non-repair  of  the  road      A«  "g"hr'"" 
already  pointed  out  (.).  in  rural  districts  the  du  y  to    epair  the 
h.ghways  rests  on  the  rural  district  council  (.) 'in  Janets 

cr^::^i/:?t:=^'---r^^ 

by  virtue   nt  tl,^   t      a       r,  "^"^  *""  '"  *"«  Metropo  is 

oy  virtue  of  the  London  Government  Act.  1899^^/)  n/lh. 
Metropohtan  borough  councils,  with  the  exception  n'  th"  I  ! 
case,  of  the  Thames  Emhankment.  responsl  ^ ^  Th  re  ::^^ 
of  which  rests  on  the  London  Coimfv  p.        i  ^ 

ft.  Metropolitan  Board  otl^w'p^ot.r  '"T"  " 
Ihe  Local  Government  Act  imV  1  J  .^    .  «"«etment  of 

to  .bov.  ,1,.  .  "  .  *"••  '*'<•  «"<■  the  other  etatnles  referred 
to  above  the  duty  to  repair  the  highway,  rested  ordinarily  Sn 
the  parish,  and  for  a  breach  of  that  d„i»  .t.  "'"""W  "pon 
aa  indictment  of  the  inhabil*     pXu    "thf  ?T  r" 

f.:iti"y::rertrt:i^:^^^^^^^^^^^^  "•  -  - 

«™  .mmnnity  from  action  which  attache,  to  the    nrvevor  at 
roadway,  some  hard  substance,  such  as  a  fire2.    wl'  H  . 

-:r.'t^x:fr.:^-ri:r»"-^^^^^ 

bj  hlhng  over  .t  ha,  no  remedy  by  action  againet  any  onetfj^ 


"  C.   p.  401  ;    and    see    57   Geo.   Ill 
<^c«ix., .,.  7,  M.  A.  Taylor'8  Act,  1817." 

(")  p.  32. 

{'')  -.6  tc  57  Vict.  c.  73,  s.  25. 

»w  \f.*-''„*-  ^'  '  ""•'  ^  ''»''''=  Health 
Act   18<o.  38  i  3«  Vict.  c.  55,  g.  !« 

(rf)  62  i  fi3  Vict.  c.  U. 

W51i.-.2Vict.c.4l,g.40(,ubg.8). 
LO  tormdictment  of  a  corpo»ati„n, 
C.T. 


see   i/,.^.   V.   Corporation  of  StnitkiMrt 

760*^  ^'^"^  '■  '^'''^■'''('sea)  7  H.  i  N. 

Co.,  (1886)  17  Q.  B.  D.  462. 
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Bxtn> 
ordinary 
traffic  on 
highway*. 


Nur  does  it  make  any  difference  in  this  respect  that  the  highwa 
authority  happen  also  in  some  other  character  to  be  owners  ( 
the  projecting  Bubstance  (a).  Where,  however,  the  foreign  bqI 
stance  becomes  a  nuisance,  not  by  reason  of  the  soil  wearin 
away,  but  by  reason  of  itnelf  becoming  defective,  its  owners  ai 
responsible  for  any  damage  that  may  arise  from  its  defecti^ 
condition,  and  none  the  less  because  the  owners  happen  to  I 
the  local  authority  who  have  charge  of  the  repair  of  tl 
roads  {b). 

In  Chapman  v.  Fi/lde  Watertvorks  Co.  (c),  the  stopcock  of 
service  pipe  leading  from  the  defendants'  main  to  a  house  we 
protected  by  a  guard-box  let  into  the  pavement,  the  hinge  ( 
which  box  got  out  of  repair,  whereby  a  passer-by  tripped  over 
and  was  injured.     The  apparatus  could  not  be  repaired  withoi 
breaking   up   the   pavement.     It   was    held   that   whether    tl 
apparatus  was  the  property  of  the  defendants  or  not,  as  the 
alone  had  power  to  break  up  the  street  for  purposes  of  repairin 
the  apparatus,  they  were  responsible  tor  the   injury.    And 
similar  responsibility,  on  the  ground  of  misfeasance,  as  oppose 
to  non-feasance,  devolves  on  a  local  authority  when,  subsequent! 
to  breaking  up  a  highway,  they  restore  its  surface  in  such 
negligent  and  perfunctory  manner  as  to  render  it,  after  a  fe 
days,  dangerous  for  ordinary  traffic  (d). 

In  the  case  of  nuisances  created  on  public  highways  L 
extraordinary  and  excessively  heavy  traffic,  it  may  be  laid  dow 
as  a  general — though  not  universal  (e) — proposition  that  a 
injunction  will  not  be  granted  against  the  tortious  user  of 
road  when  the  authority  responsible  for  its  repair  are  guilt 
of  contributory  negligence  by  omitting  to  execute  necessar 


(«)  T/iomjuoH  V.  Mayor,  Jfc,  of 
SrifhtoH,  (1894)  1  Q.  B.  332,  overruling 
JCfHt  V.  Worthing  Local  Board,  (1682) 
10  Q.  B.  D.  118. 

(i)  nhUe  ▼.  niHdlfj/  Local  Hoard, 
(1876)  L.  R.  10  Q.  B.  219  (grid  of  aewer 
giving  way) ;  JtUrkmore  v.  Vutry  of 
Mile  End  Old  Town,  (1882)  9  Q.  B.  U. 
461  (flap  of  waU!r-inet«r  worn  imooth 
and  slippeiy). 

(e)  (18M)3Q.  B.  699. 

(<0  Bull  V.  Shortditek  Boromfh,(WiZ) 


«7  J.  P.  37  ;  1  L.  O.  R.  81.  C.  A. 
-  flrmed  »uh  nam.  Shoreditch  Corporutit 
V.  Bull,  (1904)  90  L.  T.  210,  H.  L. 
and  see  Clem*nU  v.  Tyroiui  Cuiml 
Omncil,  (1906)  2  Ir.  R.  642.  C.  A. :  f( 
caBes  of  non-feasance  see  Magviif  ' 
Liverpool  Corporation,  (1906)  1  K.  B.  7ti 
C.  A  ;  Molloway  v.  Birmingham  Cm 
poratioH,  (1905)  3  L.  O.  R.  878. 

(e)  Hemtwortk  Rmral  Gmncil  \ 
MickUthusaite,  (1904)  68  J.  P.  a4S  (a 
action  for  daaaget). 
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necessary  repairs  (c).  *°^    executed    the 

Where  a  vessel  is  sunk  bv  acpiHAnf  ;„  *i.    i-j 
gable  river,  the  owner  in  nZ     ?  '  ^'^^^"^  °'  »  na>^»-  "»»'"«'«on 

o' her  vessel;  stirnra^^^^^^^^^  --« '-  &»-- 

iact  b,  lightingor  buo^:     L^^^^^^^^^^^^^^^  "«"-  «'  the  - 

This  done,  his  obligation^  at  an  IL  n  ^°"*  '^°*"  ^''>- 

vessel  has  sunk  witlut  al,  negC^  1    hT"  1"  7^'  ''^ 
charce  of  her  •  b«  ,»  ..„^        ««"gence  on  the  part  of  those  in 

the  obligation  to  riv.  ^,o  L  '   ?.  »«"8atio„.    And  even 

only  «,  Lg  ..Vein"  "tt  """"''  '"""™  "<'"""'»• 

^.r:r::uirrt:t:r:;Vtr''™™'^^^^ 

it,  and  out  „(  the  pr««d'  7Z     ,       "T"""'  '■"<  ''" 
for  the  expend,  of  Ztl™. „?.,"■     "^  ""'°"''™' 

remove  the  otatrnetrn  ..,0^^..       !    "°'*""'"  ''"'^  *» 

...«.noe<o.  B„.„nderirt:„v:z:c::- 


(a)  AU.-OeH.  V.  Sp«rt,  (No.  2)  (19061 
SK.B.  160,C.A.;H8J.P.r,02 

(»)24  A  26  Vict.  c.   70;  41    «  42 
Vict.  c.  77  ;  61  *  62  Vict,  c  29 

(c)  /;i«fo  HuU4m    Urban  Cmneil  v 
Jl/f**»(i,  (1904)  68  J.  p.  451 . 

(<0  ne  Snark,  (1900)  P.  106,  C  A 
^(*)  Brmcn  T.  MaXlm,  (1848)  5  C.  B. 

(/)  IF»i/«  T.  Ori,p,  (1864)  10  Ex.  312 

{18M)7P.D.p.l«0:i,arm.A^lT 
fr««w,  (1897)  A.  C.  616,  H.  UCR^ 
And   see  Arrow  Skipping    Co.  t.  r«w 

pw-    In  the  former  csk,  Brett,  L  J 
•Bdeed  «n?ge.ted  that  the  owner  of  « 
«hip  which  sink«  thrtmgh  his  nagiijjeace 


i.  under  no  greater  liability  than  if  it 
had   .unk  without    negligence.      Thi! 

tJ.ttl^''■T•'"'''*^  "'"»"•"«« 
IhL?.    '•**'  '".  "^'  «**  had  sunk 

L  n  T'     '^'^"""•'"y  an  owner  who 

a  wreck  and  a  nuwance  to  the  navigation 
cannot^getHdofhUllahimybyTun. 

(*)  67  Jc  68  V  let.  c.  60,  a.  630. 
p  J^^  C^'to".  I-^-.  (1882)  7  P.  D. 

32— a 
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Doctrine  of 
comini;  to 
noliance 
ezpkxted. 


Pr««!riptlve 
right  to 
commit 
nnisaDce. 


who  ha8  been  in  no  default  ceasen  to  \m  the  owner  upon  abandon 
raent(a).  And  ev^n  where  the  owners  do  not  al)andon  tb( 
wreck,  if  the  harbour  authorities  undertake  the  duty  of  buoyini 
and  liRhting,  and  neglect  thu^  duty,  the  owners  are  no 
responsible  (b). 

It  was  at  one  time  thouRht,  and  there  was  much  old  authority 
for  the  proposition,  that  one  who  came  to  a  private  nuisance  couk 
not  complain  of  it ;  that  is  to  say,  that  if  the  nuisance  had  beet 
in  existence  for  ever  so  short  a  time  before  the  plaintiff  became 
possessed  of  the  adjoining  land,  that  was  enough  to  justify  iti 
continuance.  But  this  doctrine  is  no  longer  law  (r).  Nor  doet 
the  fact  that  the  matter  complained  of  is  a  public  nuisance  pre 
elude  a  particular  person  who  is  especially  aggrieved  from  obtain- 
ing an  injunction  (d).      ) 

A  right,  however,  to  commit  a  private  nuisiince  may  perhaps  he 
acquired  by  prescription  as  an  easement  (e),  though  it  is  sub- 
mitted  that  this  proposition  is  very  doubtful,  except  where  thert 
has  been  such  laehea  on  the  part  of  the  individual  complainant 
as  will  amount  to  personal  acquiescence  (/).  Thus,  it  has  been 
said,  a  man  may  acquire  a  right  to  obstruct  the  flow  of  the  water 
in  a  natural  watercourse  (</),  or,  to  impregnate  the  air  with 
stenches  from  his  candle  factory  (A),  or  to  carry  on  a  noisy  trade 
to  the  nuisance  of  the  adjoining  owners  (t)  or  to  disciiarge  rain- 
water from  his  eaves  on  to  his  neighbour's  land  (A).  And  by  the 
common  law  a  man  might  prescribe  to  pollute  a  non-navigable 
stream  (/)  so  far  as  the  pollution  only  affected  the  lower  riparian 


(a)  Arrow  Shipping  Co.  v.  T^nf  Im- 
prmtment  Commitnonert,  (1894)  A.  C. 
508. 

(»)  Jr»*  Utopia,  (1893)  A.  C.  492. 

(r)  EllMion  V.  Frethum,  (18.18)  2 
Bing.  N.  C.  134.  See  also  Blit*  t. 
Hall,  (1838)  4  Bing.  N.  C.  183. 

(rf)  Siiltau  V.  Df  IlfU,  (18.51)  21 
L.  J.  Ch.  153. 

(<•)  For  mlcB  in  recent  cagen  on 
eaaementR  by  prewriplion,  see  ni/ipotu 
Oil  (\h  V.  JCdin/ntrgk  Jiittrirt  Water 
Truttret,  (1904)  A.  C.  «4  :  Kilgovr  v. 
Gaddt$,  (1904)  1  K.  B.  467  ;  Rutroe  v. 
Oroutuell,  (1903)  20  T.  L.  H.  6,  C.  A.  ; 
tildinburgh    Corpwativn  y.  y.    Jiritish 


By..  (1904)  fi  K.  e20,  Ct.  of  8e8B. 

(/)  Oaunt  r.  F^Hney,  (,in72)  L.  K.  x 
Ch.  8. 

<jl)  Murgatroyd  v.  ItohiifoH,  (18.'>r) 
7  E.  Jc  B.  .<i9|. 

(A)  Blin  V.  J/all,  itupra. 

(•')  IJUivtum  T.  Fffthnm,  tupra  ; 
Sturgft  v.  Britlgman,  {\»n)  11  Ch.  D. 
852. 

(*)  Thomaa  v.  Thomat,  (183.5)  2 
C.  M.  ii  R.  34  ;  Fay  v.  Prfntire. 
(1845)  1  C.   B.  828. 

(Z)  Wright  v.  William*,  (1836)  I 
M.  &  W.  77  :  Cnmley  t.  LightowUr. 
(1867)  L.  a.  2  Ch.  478. 


WHAT   Ig   A   PlBI.rc   NUI8ANCK. 

or  sewage,  or  any  poisonous  or  noxious  linnW  tl  "^""er. 

rsr  r;:.tf  ""^^"-'^"™  ^«"' ^«- 

to  .ffec.  priv.1,  rieht,  .„d  d„,i,.  or  LZl2Jt,  c  ""  ,"T 
nnion™ .  ..  """""■ "  ">  »°"»">'  t»  a  public 

di.tino.,„„  M^n  .  X7„d"a  rr    ''""""'  '""  ""  '^^ 

.irirr.rc;;r.r.;rp:.torrr' r 

in  which  they  are  m  affecLd  •  in    .  '  ""'P"'™  »'  "»  cherwler 
unon  ik.  .1.      7      »"«!'»'l  >  m  other  cases  it  seems  to  depend 
"pon  the  character  m  which  the  persons  are  inicred      iT, 
mmncB  has  been  defined  to  b,  "an  nnlaZl  "i?  ?  ''''° 

Lmon'::'rh::ta;;;,l":^r  -  tr"  °'  r "«"' 
o.«m..  it  wa.'.4:::!;!twe?e;,i7'^rrrrc;- 
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(a)  39  Jc  40  Vict.  c.  76. 

(*)  w.  3,  6,  on  this  point  tee  Midlo- 

(1904)  6  F.  387,  Ct.  of  Sew. 
(<•)  ZJwctt  y.  Sajuier,.   (1618)   Pro 


Jac.  4»0. 
(rf)  Criminal    Code    (Indictable    Of- 

fence.)  Bill,  ,«7«.,.  160;  and  Crin.in.1 
Code  Bill,  1880,  n.  146. 

(')  (18S1)  2  Sim.  N.  s.  pp.  143_4. 
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its  nature  be  an  annoyance,  in  a  greater  or  lenH  degree,  "  to  a 

persons  who  come  within  the  sphere  of  its  operation,"  and  froi 

that  point  of  view  he  doubted  whether  a  nuisance  caused  by  th 

ringing  of  bells,  however  loud  and  inceNsant  the  ringing  migh 

be,  could  ever  amount  to  a  public  nuisance  on  the  ground  tha 

to  persons  at  a  disUnce  the  sound  of  the  bells,  so  far  from  bein 

an  annoyance,  might  be  an  actual  Hource  of  pleasure.     It  will  b 

observed  that  in  the  Criminal  Code  Bills  of  1879  and  1880(a)  th 

word  "  public  "  is  used  in  two  different  senses.     In  the  earlie 

part   it  means  nothing  more  than  a  large  number  of  privab 

individuals ;  thus  the  "  property  of  the  public  "  there  referre( 

to  does  not  mean  public  property  but  the  property  of  numerou 

private   persons.     In   thjs  class  of  nuisances  which  affect  th( 

injured  parties  in  their  private  capacity,  to  constitute  the  nuisanci 

a  public  one  the  numl)er  affected  must  l)e  lar«e.     The  nuisanc< 

must  affect   the   inhabitants   of  the   neighl)Ourhood   generally 

Whether  it  does  so  or  not  is'  in  each  case  a  question  of  degree 

The  reason  whyjthe  erection  of  a  building  which  obstructs  thf 

rights  of  a   number  of  different  owners    cannot   be   a  public 

nuisance  {h)  is  that  the  owners  so  injured  cannot  be  suflScientlj 

numerous  for  this  purpose.      So,  in  an  old  case  (i),  where  il 

was  held  that  the  new  erecting  of  a  pigeon-house  was  not  a 

matter  inquirable  at  the  court  leet,  because  it  was  not  a  common 

nuisance  l)utonly  a  nuisance  to  those  whose  corn  the  pigeons  ate, 

the  decision  presumably  proceeded  upon  the  assumption  that  the 

persons  injured  would  not  be  many  (rf).     On  the  other  hand,  in 

the  latter  part  of  the  above  definition  the  word  "  public  "  is  used 

in  its  ordinary  acceptation,  and  in  the  case  of  the  nuisances  there 

dealt  with  (which  seem  to  be  confined  to  interferences  with  the 

right  of  free  passage  along  a  public  highway  whether  by  land  or 

water,  or  with  the  right  pf  fishing  in  navigable  tidal  water)  the 

leading  feature  is  not  the  number  of  the  persons  affected,  but  the 


(a)  Criminal  Code  (Indictable  Of- 
fences) Bill,  187U,  8.  160  ;  and  Criminal 
Code  Bill,  1880,  s.  146. 

(i)  /Vr  Klndenley,  V.-C,  SoUau  ▼. 
De  Ufld,  (18fll)  2  tiim.  N.  S.  p.  H4. 

(c)  Dtwell  T.  Sandert,  (1618)  Cro. 
Jac.  490. 

(lO  As   that  case  was  decided  upon 


demurrer  to  a  declaration  which  did  not 
state  any  special  facts  which  would 
justify  the  aliove assumption,  the  correct- 
ness of  the  decision  may  be  questioned. 
A  larjfe  dove-cot  in  the  immediate 
neighbourhood  of  allotment  grounds 
might  well  be  a  public  nuisance. 


■TATUTORT  NUISANCI. 


oharacfr  .„  wh.ch  they  are  «,  affected.    Thu.  if  a  nU  He  ,ac 
le^mg  only  to  a  «ngle  houM  be  a  public  highway,  any  obstrac 

owner  of  the  houw  ..  the  only  person  who  in  fact  uses  the  path. 
But  a- •  nuisance  of  the  former  class  will  be  at  one  and  the  same 
time  both  a  private  nui«»nce  to  the  individual  proprietors  an^i    , 
public  nuisance  to  the  neighbourhood  generally,  it  may  Im,  th,. 
If  .uch  a  nuisance  be  continued  for  a  period  of  twenty  ye,., .  „, 
far  as  the  remedy  by  action  is  concerned,  the  right  of  thr  .  ■  ,„  - 
ing  proprietors  to  complain  of  it  may  be  gone,  and  that  i: .  -Vrm  • 
be  left  to  their  remedy  by  indictment;  for.  even  th  .u,i.    ud 
proprietors  may  suffer  a  special  damage  over  and  -  „.vo  t;  .' 
suffered  by  the  rest  of  the  neighbourhood,  they  will  .aT.,  .=   .„ 
Buch  proprietors,  and  it  may  be  that  by  their  acquiescence  for  th. 
prescriptive  period  they  will  have  conferred  upon  the  party  cr. 
mitting  the  nuisance  the  right  to  injure  them  in  their  proprietary 
character.     But  the  point  has  never  been  decided. 

A  weir  or  mill-dam  in  a  non-navigable  river  which  prevents 
fish  from  running  up  the  river  is  not  a  public  nuisance,  for  it 
mterferes  with  no  right  of  the  public,  but  is  an  injury  only  to  the 
riparian  owners:  and  such  a  weir  or  dam  may  be  prescribed  for 
even  by  an  enjoj^ment  commencing  in  modern  times,  for  the 

proh  biting    the    erection    of    weirs  apply  only  to    navigable 

Where  a  statute  has  authorised  the  doing  of  a  particular  act  or  .  .. 
the  user  of  land  in  a  particular  way,  which  a't  or  t"  ^  "^^^ 
involve  a  nuisance,  all  remedy  whether  by  indictment  or  by  acUon  "'  •'^°'" 
for  injuries  resulting  therefrom  is  taken  away,  providing  every 
reasonable  precaution  consistent  with  the  exercise  of  the  statutory 
powers  has  been  taken   to  pre^-ent  the  injuries  occurring  (Z 
Therefore,  where  a  railway  company  are  authorised  by  their  Act 
to  use  locomotive  engines  upon  their  railway,  the  owners  of  land 
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(")  17Hic.  II.c.  »;l2Edw.  IV.  c.  7 
(*)  Lord  LfcoHjielii  t.  Lord  Laiudalf 

(>«70)   L.    B.    6   0.    P.   657;   Bolle.. 

"V',  (ISeSjL.  H.3Q.  B.  286. 
(.)  ff«  y.  /'M,^,(i832)  4  h.k  Ad. 

iW.    Apparently,  however,  in   order  to 


avoid    liability,   evidence   that    eveiy 
reaaonable  precaution  has  b«en  adopted 
i«  neceMary  :  S.  E.  *  Chatham  Ry.  v. 
L,mdoH  f\mnty  CuhhcH,  (1901)  84  L  T 
632. 
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adjoining  ilie  line  wIiobo  plantations,  cropg,  or  stacks  are  fired  b] 
sparks  eHcaping  from  the  engines  cannot  recover  for  such  injuriei 
if  the  company  can  prove  that  they  took  all  leasonal.le  measurei 
to   prevent  the    sparks    from    escaping  (a).      Subsequently   t< 
January  Ist,  1908,  under  the  provisions  of  the  Railway  Firei 
Act,  1905,  railway  companies,  however,  will  i)e  responsible,  ir 
sums  not  exceeding  one  hundred  pounds,  to  the  owners  of  lane 
adjacent  to  their  lines  in  event  of  trees,  crops,  or  stacks,  beinj 
fired  by  sparks  from  engines.     It  has  been  held  that  the  occupiers 
of  houses  adjoining  a  railway,  made  under  statutory  powers,  are 
deprived,  in  the  absence  of  negligence,  of  their  remedy  for  the 
nuisance  of  vibration  caused  by  the  jmssing  trains  (i),  or  the 
nuisance   arising  from  ^he  noise  of  cattle  traffic   in   a   station 
yard  (r).     The  limits  of  deviation  in  n  railway  Act  gives  the  com- 
pany  a  discretion  as  to  where  they  will  fix  their  lines  within  those 
limits,  and  the  fact  that  the  nuisance  to  the  plaintiff  might  have 
been  lessened  by  fixing  the  line  a  few  feet  farther  away  does  not 
in  any  way  affect  the  company's  exemption  from  liability  (//).   And 
if  the  company  are  given  a  jwwer  to  purchase  additional  lands  by 
agreement,  after  their  compulsory  powers  have  expired,  in  such 
situations  as  they  may  deem  most  eligible  for  the  purposes  of 
their  undertaking,  they  are  not  to  \m  bound  in  the  selection  of 
such  lands  by  any  consideration,  whether  one  site  will  be  less 
injurious  to  neighbouring  landowners  than   another  (e).      But 
statutory  authority  to  construct  and  work  a  tramway,  notwith- 
standing that  the  keeping  of  horses  is  necessarily  incidental  to 
the  use  of  u  tramway,  does  not  excuse  a  tramway  company  for 
a  nuisance  arising  from  noise  made  by  the  horses  in   their 
Btables  (J).      Inasmuch   as   Canal   Acts  and  Waterworks  Acts 
expressly  authorise  the   storage  of  large  bodies  of  water,  the 
undertakers  under  such  Acts  are  not  liable  for  damage  caused  by 


(u)  VaofkaM  v.  TajT  lair  It.  tii.. 
(186(1)  .-.  U  it.  N.  ti7U  ;  CaiiudiuH  J'ariHr 
«y.  V.  y.Vy,  (l!Ki2)  A.C.  2'»\. 

(i)  Ilammrrtmith  It.  Co.  v.  llmnd, 
(1868-!))  I..  H.  4  H.  I„  171. 

(r)  hmdoH.  hrighttm.  .(v.,  H.  ('».  v. 
Jmiwflii,  (1H8:>)  II  Ap|..  Vm.  V>:  mx 
Uw  Allin-nK D-ufHfral  v,  .Vrtm/MJituM 
It.  rb.,  (18!t4)  I  y.  B.  384. 


(rf)  I'er  Lonl  tInUbury,  (lK.'<r.)  II 
A|i|i.  Cait.  |).  M. 

(r)  hmilnn,  BrigktuH,  J-c.,  It.  Co.  v. 
TniHtini,  (lM8.^i)  II  App.  Cm.  4.1; 
AatioMul  MrplioHf  t\i.y.  Hahtr,  (.IK'J,S) 
•i  Ch.  I8«, 

(J)  Ita/rwr  v.  lAHulim  7'ramtMj/t  Co., 
(I8!»3)  i  Ch.  M8. 
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the  escape  of  the  water  so  stored,  unless  the  cncupe  be  due  to 
their  negligence  (o).  If  the  intention  on  the  part  ot  the  Legisla- 
ture to  authorise  the  act  or  user  complained  of  is  clear,  the  right 
of  action  for  the  injuries  arising  therefrom  is  taken  away  none 
the  lens  because  the  Htatute  gives  no  compensation  (/*),  although 
in  construing  an  Act  conferring  statutory  jMJWtrs  a  distinction 
should  l)e  drawn  between  one  that  is  imperative  and  one  that  is 
merely  permissive,  there  being  a  presumption  in  the  latter 
case  that  the  express  legislative  sanction  was  not  intended  to 
conflict  with  the  common  law  rights  of  otlier  members  of  the 
community  (<•). 

Moreover,  the  statutory  authority  to  connuit  a  nuisance  must, 
in  order  to  afford  a  defence  to  the  parties  committing  it,  be 
express  or  necessarily  implied  {tt).  Therefore,  where  a  railway 
Act  authorised  the  construction  and  maintenance  of  a  railway, 
but  gave  no  express  authority  to  use  locomotive  engines  upon  it, 
the  underUkers  were  held  not  to  be  exempted  from  liability  for 
damage  arising  from  the  escape  of  sparks  from  their  engines 
notwithstar.ding  that  they  took  all  reasonable  precautions  to 
prevent  such  escape  («,).  Nor  do  the  various  Acts  authoriHing 
horseless  trattic  on  the  highways  exonerate  the  owners  of  loco- 
motives from  liability  for  damage  from  sparks  escapuig  from 
them  (/■).  So  an  Act  which  authorised  the  formation  of  district 
asylums  for  the  care  and  cure  of  sick  and  infirm  iwor,  and  made 
the  poor  rates  liable  for  the  expense,  was  held  net  to  authorise 
the  building  of  a  small-pox  hospital  in  such  a  place  as  to  cause  a 
nuisance  to  the  adjoining  owLdrs,  the  intention  of  the  Legislature 
being,  not  to  take  away  private  rights  by  authorising  the  doing  of 


^«)  Mhitflietim'  \.  Uirm'mfihum  Cnmil 
('«..  (ISr.8)  27  L.  J.  Ex.  I'j. :  />»«»  v. 
HirmiHg/iUM  CiiH/il  fii.,{\»T2)  I..  H.  H 
y  B.42;  Jil^tk  V.  Jtirm:„gkam  Hiifer- 
«vr**  Co.,  (|xr,(i)  II  Kx.  7»1  ;  Oreen 
V.  rhrlura  Haterwiirlu  <l>.,  (1894)  10 
Time*  I,.  K.  a:.».  To  the  above  rule, 
liowfver,  ail  excvpliiiii  exintii  in  the  ca**- 
"f  (lamagea  ti)  iiiiueN.  See  10  Vict.  c.  17, 
».  27. 

(*)  llummfrxmitk  R.  <\t.  v.  JUand, 
(1B««  »)  L.  K.  4  H.  U  171  ;  lA>„d,m, 
Urij/htuH.  J^r..  R.  l\t.  V.  7V«(»»fl(i,(lt»«6) 
II  A|.|>.  C'aa.  46. 


((•)  t'uHadiuH  J'lifijii'  It.  Co.  v. 
/'«»•*<.  (18!«t)  .\.  ('.  r.;».-|,  1'.  ('.  ;  S.  1". 
JiirilentH  v.  Si)ltUM,  i«c.  tia»  t\i„  (l8!tH) 
2('h.  «il4. 

(rf)  (tffntim  V.  AhrrilieN  lHntnrl  Tram- 
tni^t  CiK,  (lHil7)  A.  C.  111. 

{)•)  JoHe»  V.  frttiMiog  R.  (\i..  (IMM) 
L.  U.  H  g.  b.  733. 

i.1)  I'vwrll  V.  /■«//,  (IK8U)  .-.  y,  H.  1». 
r<!t7.  See  t<m  the  Ex|.li«iviai  Ait,  lH7r., 
3S  Vict.  c.  17,  (;iiiii|i|iHii<i'  with  the  |)ri>- 
viiiiiiiiR  of  whii-h  will  preHuniHbly  not 
take  away  lighlt.  of  art  ion  for  daniat[« 
cauiwtl  by  au  eiiiluaiun. 
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that  which  without  the  statute  would  have  l.een  actionable.  I>irt 
merely  to  charge  on  the  rates  the  expense  of  maintaining  ho«>itaU 
under  crcumBtftnces  under  which  thev  might  lawfully  have  been 
mainUmed  at  common  law  (,i).     So.  too.  an  Act  which  imposes 
an  obligation  on  a  local  authority  to  repair  the  highways  does  not 
thereby  authorise  them  to  use  for  that  purjme  steam-rollers  of 
such  a  weight  as  to  crush  gas  or  other  pipes  lawfully  laid  under 
the  roadway  (h).     And  .1  forti<,ri  this  rule  applies  where  damage 
results  from  an  excessive  use  of  a  highway  by  a  person  acting 
without  statutory  authority  {,■).      But.  on  the  other  hand,  there 
18  no  duty  laid  upon  a  local  authority,  when  efTecting  a  permanent 
reduction  in  the  level  of  a  highway,  to  relay  existing  water  pi^m 
thereunder,  so  as  to   mjiintain   their   former   relative   distance 
beneath  the  surface  (,l).     In  S<uUer  v.  South  StaJf,mUhire,  de 
Tramway,   Co.  (e)   the  defendants,  a   company  with   statutory 
powers,  had  running  powers  over  the  line  of  another  company 
likewise  made  under  statutory  powers.     Through  a  defect  in  this 
line  a  car  of  the  defendant  company  left  the  rail  and  injured  the 
plaintiff.     It  was  held  that  the  defendants  were  responsible  to  the 
public   for   running   their  cars   over  a    line   which   had    been 
negligently  |)ermitted  to  l)e  in  an  unsafe  condition  ( /). 

However,  in  IlaHln,  v.  Stvele  (.7),  Jessel,  M.K..  was  strongly  of 
opmion  that  an  Act  of  Parliament,  which  provided  that  all  lands 
which  should  thereafter  l,e  taken  for  the  use  of  the  Ordnance' 
Department  and  for  the  defence  of  the  realm,  should  vest  in 
certain  officers  in  trust  for  her  Majesty  and  for  the  service  of  the 
said  department,  impliedly  authorised  such  officers  to  use  any 
land  which  they  might  so  acquire  for  any  reasonable  military 
purpose,  and  that,  however  great  a  nuisance  the  use  of  the  land 


(a)  MflnipnIituH  AtylMm  Diitrii-t  v. 
//(//.  (18«|)  6  App.  Ca«.  I»3  :  but  m-e 
Atlormy.dtHfml  v.  Sutt i mihu m  (',„■. 
imnUivH,  (ia»M)  I  fli.  «-»;";  AttvrHfg- 
(ifiuinil  V.  HnthmiHf,  ,{■  l>,„hntkr 
llmpUal  himrd,  (\m\)  I  Ir.  1{.  Ifil, 
C.  A. 

(*)  liiiM  Light  4-  ii,i4,  Cu.  V.  ."*. 
Mary  Ahln^t.  (IMNS)  IT.  y.  H.  I),  I. 
K(.r  littbiliiy  for  jwnwmal  .lamajp-*  umler 
«nch     circiiiii«t«nce«,    see    Uritu-M    v. 


/'«/</"'•  Hixtni  of  Work*,  (1898)  63  J  1' 
\». 

0)  Thf  .Vayor,  .<•<•.  „f  Ckwhett^r  v. 
/•««/»■/•,  (1<H)-,}  23  T.  r,.  B.  IM. 

(rf)  SitHthuark  J|-  \„Mxh<iU  Water 
(\i.  V.  It'll luhiKurt/i  Mttrirt  Owird  of 
MW**.  (IHU8)  2CI,.  00.1 

(r)  (IHH!t|28Q.  B.  II.  17. 

(./■  OgMiiH  V.  AhrrdffH  Ouinrt 
Tramiaiy  fh.,  (1897)  A.  V.  111. 

(j/)  (lN77)6Ch.  U.  621. 
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for  aaeh  purposed  miRht  cause  to  the  owners  of  the  adjoining 
land,  the  latter  were  wholly  without  remedy. 

It  has,  however,  heen  held  in  the  recent  case  ni  Blnmbll  v. 
Tlw  Kin;,  (a),  that  upon  a  coiapulHory  sale  of  land  to  the  Crown, 
the  owner  k  entitled  to  compensation  for  loss  'of  amenity  in 
respect  of  adjacent  property. 

But  even  in  cases  in  which   the    nuisance   complained  of  is  Negligent  u* 
prtnui  Jacie  authorised  by  statute,  the  party  causing  it  will  be  "^ZT''"' 
liable  if  he  does   not   take   reasonable   pre.fautions   to  prevent 
damage    resulting    therefrom  (ft).      Though    exempt    from    the 
absolute   lability  which  would   attach   to  a   person  not  acting 
under  statutory  powers,  he  still  is  liable  if  he  exorcise  his  powers 
negligently.     Therefore  where  a  local  board  were  authorised  by 
statute  to  construct  and  place  a    landing-stage  in  .i  navigable 
nver,  and,  for  the  purpose  of  keeping  such  stage  in  position  to 
place  anchors  out  in  the  river  which  had  the  effect  of  obstructiiig 
to  some  extent  the  navigation,  they  were  nevertheless  l,eld  liable 
for  injuries  caused  to  a  vessel  by  reason  of  its  having  come  into 
collision  with  one  of  the  anchors,  they  not  having  bv  means  of 
proper  buoys  sufficiently  indicated  the  position  of  the  anchor  to 
persons  navigating  the  river  (.).     A  water  company,  though  in 
maintaining  their  works  they   may   be  acting  un.ler  statutr.ry 
powers,  are  bound    to   take   reasonable   precautions  to  provide 
against   the   consequences  of  an   ordinary   frost  {,/».     But  the 
omission  to  take  precautions  against  the  'j)o««ible  consequences 
of  an  extraordinary  frost  is  not  negligence.     Therefore  where  the 
plaintiff's  premises  were  flooded  by  water  escaping  from  a  water 
company's   main,    by   reason   of  a   frost  of  an    unprecedented 
severity  having  penetrated  to  an  unusual  depth  in  the  soil  and 
there  frozen  the  water  in  a  pipe,  whereby  a  fire-plug  was  forced 
out  of  Its  iwsition,  the  company  were  held  not  liable  (^».     80 
too,  a  gas  company  are  bound  to  maintain  a  reasonable  insiHiction 
of  their  mains  and  pipes  so  as  to  enable  them  to  detect  ar.y 


(o)  (llK).1)!t2L.  T.  M. 
(*)    Vaufkum    v.    Taf    Vulf   R.    rw. 
(1H«(>)  r,  H.  i  X.  «7U  :  and  «ee  0,jrt„n 

(1>'97)A.  r.  III. 

</)  Miff  T.   Hallanfu  Loral  Board 


(187.1)1.  1!.  iic.  I'.rt2. 

(.-0  Sfnjgle,  v.  Xeio  Itirrr  /*;.,.  ii8S5i 

i:t  w  It.  4ia. 

(f)    Hlyth       V.      Hirntinghiim     Wntfr- 
uvrii  r,,.  {l«,-,fi)  11  Kx.  7SI. 
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Who  may 
sue  for  a 
nuiiiancti — 
AasigDee  of 
land  affectel. 


leakage  of  ^bh  which  may  occur  through  fracture  or  imperfection  in 
the  pipes,  and  to  rei)air  any  defective  pipe  with  all  speed  ;  and  if 
owing  to  a  neglect  to  keep  up  such  a  reasonahle  inspection  an 
explosion  occurs,  they  will  be  responsible  for  any  loss  occasioned 
thereby  (,,).     So,  too,  a  railway  company  are  Iwund  from  time  to 
time  to  uiHiyect  their  bridges  and  see  that  the  brickwork  is  in 
good  '    'er  and  all  the  bricks   well  secured;  and   if  owing  to 
negiv  •  X)  make  such  inspection  a  bridge  is  allowed  to  get  out  of 
repair  and  a  brick  falls  from  it  on  to  a  paeser-by  and  injures  him 
they  will  be  liable,  although  the  bridge  mav  have  been  erected 
under  statutory  powers  (b).     So  where  a  railway  company  make 
an  embankment  under  their   Act    they  are   bound   to  provide 
proiJer  Hood  openings  to  prevent  injury  to  adjoining  lands  from 
tiood  water  being  penned  back  (r).     It  is,  moreover,  obligatory  on 
them  strictly  to  conform  to  the  terms  of  the  Act  of  Parliament 
from  which  they  derive  their  powers ;  and  in  default  an  action 
hes  aganiBt  them,  without  proof  of  injury  to  the  public  (d).    A 
water  or  gas  company  who  are  empowered  to  take  up  the  pavement 
of  a  street  for  the  purpose  of  laying  down  pipes  are  bound  to 
exercise  care  to  prevent  injury  arising  therefrom  to  passers-by  (.). 
Persons  who,  while  acting  in  the  exercise  of  their   statutory 
powers,  are  guilty  of  negligence,  are  liable  for  damage  resultinj,- 
from  such  negligence  none  the  less  because  they  do  not  deiive 
any  personal  benefit  from  the  exercise  of  their  powers ( /). 

Where  a  person  creates  upon  his  premi«e3  a  permanent  source 
of  nuv  ince  to  the  adjoining  land,  as  where  he  builds  a  house  so 
as  to  ^struct  ancient  lights,  or  with  overhanging  eaves  which 
cause  the  rainwater  to  drip  on  to  his  neighbour's  house,  or 
where  he  stops  a  river  so  that  the  adjoining  land  is  flooded,  the 
assignee  of  the  preuiiseH  which  are  damaged  by  the  nuisance, 
whether  he  be  lessee  for  a  term  of  years  {g),  or  purchaser  in 


(ii)  Mmf  V.  St.  I^mtird,  Uat  Co., 
(lHtW)4  K.  Jc  K.  324. 

(i)  keiii-Hf,j  V.  Lumlon,  Jtrightnn,  A'C, 

R.  r.'.,  (i«n)  I-.  li.  (ig.  u.  7.-,!t. 

(<•)  Ltiwremv  v.  <r'mi/  .\urtkeru  R. 
(\i.,  (\»,:,\^  Iri  y.  B.  (U3. 

{d)  Atfiirnfi/.h'cHfriil  v.  £.  ,f  >;  ||- 
Ji.  (\'.,^V.m>)  I   y.  It.  78,  C.  A. 

(c)  Drew  v.  .Vnr  Rirer  Co.,  (1834)  6 


V.  ii  V.  75!  ;  IMliiiay  v.  .Xatiomil 
TrUphone  Oi.,    (1«9!»)  2  Q.  B.  392. 

C/')  .Verify  iAwi  Tr»,t,e,  v.  (iihh,. 
(l«<i4-.-,)  L.  K.  1  H.  L.  93;  //,//  v 
TiitUHham  Urbun  Dufriet  (\n4mil. 
(.!«!>«)  79  L.  T.  495;  SAoreditrh  („.■■ 
poi-iition  T.  BhU.  (1904)  m  L.  T.  210. 
H.  L. 

(J)  RoUe  Ab.  Nuuanc«,  K.  2. 
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fee  (a),  or  devisee  (/.),  may  sue  in  respect  of  a  contin.mnce  of  th. 

protection  of  the  public  {d)  "  '"*■  "'« 

..aled  b,  .h»  Lord  CH...C  lutLTiTr^T'":''  "  "*« 

«..  A.tor„„.G«„er..  „„gM  .^^J  ^  „'  1'°"^  "f.'  "»  j  '  '  "■" 
m.=iu„.rj  of  .be  a„, ,.;  „ffll'"„,7' 7  '''"""<">  '''»  «h»le 
.nto  Court  «,„,  triting  „.Z      B„   ;,  t"!",  '".°'*'' '"  ''""^ 

...dvor».„„™„.,  b„.„h;rriS,  ".Co  z"  ■  r""'"' 

»ene  f    U  there  is  eices,  „l  powe,  cJl!.  ,  ""  °""'"' '»  '"'«■•■ 

-«..er.oo„.bt.Tir.rsr!:r.';::r^^^^^^ 

A  reversioner  may  sue  for  any  wron^fnl  o  TT 
nature  which  would  tend  either  to  deHtrov  th'         ?  ^^^"'•^"^"t  R.ve«io„o,. 

^^»^en^wi.baoor:tp:::;irjrd:i^rar:;':b''":,'-' 
■■■.'-M.K  ■.i.no.e„„„«btb.t.be.ct::i,i;t::t:d- 


,3^*'  ^"^  '■■  «""«'*,  (KKWXTo.  Jac. 

('•>  And  gee  ^  j-arte,  „     n,.«„*,„ 
»   ^'A«-«,  (18*1)  7  JI.  i  w.  ;,  i,;,/*'" 


^'>   Ax  t<)  wlic-n    ii.i-i.^:   . 
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be  evidence  HKaitiHt  the  reversioner  on  a  claim  of  right,  bat  it 
must  alHo  be  of  Huch  a  permanent  nature  as  necessarily  to  lead 
to  the  presumption  that  it  will  be  so  continued  (a).     Any  act 
will  be  of  H  sufficiently  permanent  nature  within  the  meaning 
of  this  rule  if  its  effects  will  in  the  ordinary  course  of  thingu 
continue  unless  Home  further  positive  act  be  done  to  prevent 
their  continuance.     Thus  it  has  l>een  held  that  a  reversioner  is 
entitled  to  sue  for  the  wron<,'ful  erection  of  a  hoarding  or  other 
obstruction  against  his  ancient  light  though  it  was  possible  that 
the   obstruction   might  be  removed  before  his  estate  fell   into 
possession  (h).     It   was,  however,  decided  in   Cooper  v.  Crah- 
tree  (c),  that  the  erection  of  a  hoarding,  not  l)eing  a  structure  of 
such  a  permanent  character  as  to  injure  the  reversion,  could  not 
be  restrained  by  injunction.     But  a  declaration  by  a  reversioner 
that  the  defendant  had  locked  a  gate  across  a  way  to  which  the 
plaintiff  was   entitled  for   his   tenants,  and   that   thereby    the 
plaintiff  was  in;   red  in  his  reversionary  estate,  has  been  held 
sufficient  {d).     ^  '.  too,  where  the  plaintiff  was  entitled  for  bis 
tenants  to  a  r;>    i  of  access  to  his  wharf  and  siding  from  the 
railway  of  thn  defendants,  and  the  defendants,  with  the  inten- 
tion of  preventing  '^uch  access,  left  large  quantities  of  rolling 
stock  lying  contii      ily  across   the   mouth  of  the   siding,  the 
obstruction  therebv    aused  was  considered  sufficiently  permanent 
to  enable  the  plain   i  w  sue  for  an  injury  to  his  reversionary 
interest  (e),   on  the  ground   that  the  carriages  could   not  rul! 
themselves  away  (/).     Bo,  too,  where  the  adjoining  owner  builde 
a  house  with  projecting  eaves  whereby  the  rainwater  from  the 
house  is  discharged  upon  the  plaintiff's  soil,  the  plaintiff  mHy 
sue  as  for  an  injury  to  his  reversion  by  reason  that  the  enjoy- 
ment of  the  eavesdropping  would  furnish  some  evidence  against 
him  of  a  right  to  its  continuance  io). 

In  Simpson  v.  Savige  (h)  a  nuisance  caused  by  the  erection  of 


(a)  ^ee  /«^  M»iile,  .).,  Kidgill  v. 
Aiotrr,  (18:hi)  U  C.  B.  p.  .372. 

(*)  Shadwell  v.  }tutchinmn,  (1831) 
M.  k.  M.  35(1;  .Vrtrii/Militrtn  Attofiatiim 
V.  /WrA.  JHSH-)  r>  C.  B.  N.  S.  .504. 

(r)  (I)«2>  2"  Ch.  n.  fiH<4.  C.  A. 

id)  Aidffill  T.  MMr,  (1850)  »  C.  B. 
m4. 


(»■)  Jifll  V.  Midland  Ji.  Oi.,  (IXf.li 
10  0.  B.  N.  S.  287. 

(  /•)  J'er  WilleB,  J..  iUd.  p.  302. 

{g)  Tarkrr  v.  yatfman,  (1«3!»)  II 
A.  k  B.  40. 

(A)  (185fi)  1  C.  B.  N.  H.  347  ;  ami  «■• 
.Vtim/ord  v.  Orfirrd,  Woreetler,  .tr.  JI 
C\>.,  (1856)  1  H.  *  N.  34. 
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workshops  and  a  forge,  which  produced  noise  and  smoke,  was  held 
to  give  no  cause  of  action  to  the  reversioner  of  the  adjoinina 
premises  for  though  the  erection  of  the  forge  and  workshops  wa* 
necessarily  of  a  permanent  character,  the  mode  of  user,  in  which 
the  nuisance  consisted,  was  not,  and  the  Court  assumed  that  the 
premises  might  have  been  used  in  such  a  way  as  not  to  produce 
a  nuisance  (a)      But  where  the  defendant  builds  a  large  factory 
and  hUs  It  with  noisy  machinery  which  can  only  be  used  in  such 
a  way  as  to  cause  a  nuisance  to  the  neighbouring  property,  the 
Court  W.11  bold  the  nuisance  to  be  sufficiently  ^r'ane;  to 
satisfy  the  rule  (/,).     Indeed,  the  object  of  the  rule  itself  as  to 
permanence  is  not  very  obvious  ;  it  is  not  easy  to  see  why.  if  the 
probability  of  the  defendant  continuing  the  state  of  things  which 
will  furnish  evidence  against  the  reversioner  can  be  established  by 
other  means,  as  for  instance  by  a  declaration  of  intention  to 
contmue  It.  that  should  not  of  itself  entitle  the  reversioner  to  sue 
Not  to  allow  him  ho  to  do  might  cause  great  hardship,  for  evidence 
which  might  be  easily  met  at  the  outset  may  l>ecome  very  difficult 
to  rebut  after  a  long  term  of  years;  and  esf^cially  would  this 
hardship  exist  where  the  repetition  of  the  acts  complained  of 
would  not  merely  furnish  evidence  against  the  owner  of  the  future 
estate,  but  would  under  the  provisions  of  the  Prescription  Act 
create  an  absolute  title  against  him.  as  for  instance  where  a  way 
IS  enjoyed  for  forty  years  while  the  servient  tenement  is  in  the 
possession  of  a  tenant  for  life.     In  such  case  after  the  expiry  of 
the  forty  years  the  remainderman  would  be  bound  (r),  a  result 
which  would  be  eminently  unjust  unless  he  were  allowed  to  pro- 
tect himself  during  the  period  by  bringing  an  action  before  hi. 
estate  fell  into  possession. 

Whether  a  reversioner  can  bring  an  action  to  prevent  his  land 
being  burdened  in  favour  of  the  defendant's  with  a  negative  ease- 
ment such  as  that  of  light  has  never  been  expressly  decided 
bmce  the  passing  of  the  Prescription  Act,  1882.  the  opening  of 
new  windows,  if  the  enjoyment  l)e  uninterrupted  for  the  statutory 
period,  confers  an  absolute  right  to  the  light,  and  operates  t^ 

(«)  Hut   «c«    (Hw.'ll  V.  St.  Pa.,,;;,  Ch.  287  317 
A.'n«,jyV«»W/,  (1904)  ICh.  707.  (c)  Sy^,'^    ..     r^,^„     .^^^.     .. 

(*)  Mn.x,   Jir^trrry  Co.  v.   tV/y  ,/  Q.  B.  D  629  ^         ^ 

L»nd,m  Klectrie  LigkHag  C\>^  (1»95)  1 
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restrict  the  adjoining  owner's  power  of  using  his  laud  for  bnildin 

pur{K)BeH.     But  it  would  be  very  unjust  that  a  reversioner  of  th 

adjoining  land,  who  was  unable  to  obtain  the  termor's  consent  t 

a  physical  obstruction  of  the  defendant's  window-lights,  shoul 

be  powerless  to  prevent  the  accrual  of  a  right  which  nn'ght  tur 

out  to  be  most  injurious  to  bis  property.     In  many  cases,  indee<] 

there  are  ilirta  to  be  found  to  the  effect  that  the  opening  of  ne\ 

windows  is  in  law  an  innocent  act  (a),  but  in  all  of  them  appa 

rently  the  judges  were  contemplating  an  enjoyment  had  while  th 

owner  of  the  fee  of  the  servient  tenement  was  in  possession,  axu 

consequently  had  the  power,  if  he  chose  to  exercise  it,  of  physicalb 

obstructing  the  light,  and  must  not  be  taken  to  have  had  in  viev 

the  hardship  which  might  result  from  refusing  a  right  of  actioj 

to  a  reversioner.     However,  the  fact  that  no  such  action  hai 

ever  yet  lieen  brought  is  too  strong  an  argument  against  the 

existence  of  the  right  of  action  to  be  got  over,  and  it  must  b« 

assumed  that,  notwithstanding  the  objection  on  the  ground  ol 

hardship,  the  ojiening  of  new  windows  is  not  a  ground  of  action 

even  at  the  suit  of  a  reversioner. 

In  the  recent  case  of  The  Mayor  and  ( 'orporatitm  o/PaddingUm  v. 
The  AtUnney-Geneml  (6),  it  was  held  by  the  House  of  Lords  that 
a  local  authority  in  whom  a  disused  burial  ground  was  vested  bh 
an  open  space  for  the  use  of  the  public  were  empowered  to  erect 
a  hoarding  uiwn  such  open  space  for  the  purpose  of  preventing 
an  adjoining  landowner  from  acquiring  a  right  to  the  access  of 
light  over  it. 

In  dealing  with  the  question  of  the  parties  who  are  liable  for  a 
nuisance  existinj:;  upon  private  property  a  distinction  is  to  l)e 
drawn  in  tlie  first  place  between  those  cases  in  which  the  damage 
is  caiised  by  the  physical  condition  of  the  premises  themselves  and 
those  in  which  it  is  caused  by  the  particular  mode  of  their  user ; 
and,  seconiily,  with  regard  to  the  former  class  of  cues  a  further 
distinction  is  to  be  drawn  between  those  cases  in  which  the 
physical  condition  complained  of  is  the  result  of  a  wrongful  act  of 
commission  luid  those  in  which  it  is  due  to  i  wrong  of  omission. 


(u)  fkfiif'fi  »./««.*. (I Stiii)  il  H.  !.  C. 
2»'> ;  jifr  Hayiey.  ,1.,  f'tma  v.  LewU, 
(1.X24)  -2  1!.  k  ('.  J..  Ctin     firr  Lord  Scl 


b..rne.  Angtu  v.  Daltun.  (1881)  «  App. 
('as.  p.  797. 
(A)  (IWI.'O^aT.  L.  R.  66.  H.  I,. 
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Jhu        I  u   """*""'  *'°'°P'*'"«^  »'  '■'•  caused  by  il.e  physical  v......ce 

condition  of  the  premise,  and  that  condition  is  the  result  of  an  T^  ' '" 
act  of  commission,  as  for  instance  where  a  buildinR  is  erected  so  '--''"-  •>' 
as  to  obstruct  the  plaintiff's  ancient  lights  (a)  or  market  (h),  the  Sit; 
party  who  originally  created  the  nuisance  remains  liable  for  all  ''"^T"' 

te  damage  flowing  from  its  continuance,  even  though  by  il^l      """" " 

of  his  not  being  in  possession  of  the  premises  he  is  unable  to 
prevent  that  continuance.    ••  If  a  wrong-doer  conveys  his  wrong 
over  to  another,  whereby  he  puts  it  out  of  his  power  to  redress  it 
he  ought  to  answer  for  it "  (<•). 

Thus  if  the  builder  of  a  house  which  causes  an  obstruction  of 
the  kinds  above  mentioned  lease  it  to  a  tenant  (d)  or  sell  it  to  a 
purchaser  in  fee  (.).  an  acUon  will  lie  from  time  to  time  against 
he  builder  for  continuing  the  obstruction  notwithstanding  the 
lease  or  sale.     Whether  in  the  case  of  a  lease  the  lessee  would 
«l8o  be  liable  is  not  quite  clear,  but  presumably  he  would.     In 
Hyppou  V.  Jionles  (/)  Lord  Coke  inclined  to  the  view  that  he 
would  not.  on  the  ground  that  it  would  be  waste  in  him  to  alter 
the  structure,  but  the  rest  of  the  Court  seem  to  have  .loubted 
and  no  judgment  was  given  on  the  jKjint.     In  the  latter  ca.se  ot 
lio^reH  V.  Prior,  Lord  Holt  denied  Lord  Coke's  view  to  be  law 
and  maintained  that,  whether  it  were  waste  in  the  lessee  to  abatJ 
the  nuisance  or  not.  he  would  be  liable  for  its  continuance,  for  it 
was  his  "  fault  to  contract  for  an  interest  in  land  on  which  ther. 
was  a  nuisance  "  (.,).    In  the  case  of  a  sale  it  is  clear  that,  after 
notice  to  abate,  the  purchaser  would  be  liable  as  well  as  the 
vendor  (li). 

And  not  only  does  the  erector  of  a  nuisance  of  the  above 
character  remain  liable  for  its  continuance  where  it  was  originally 
erected  for  his  benefit  upon  his  own  land,  but  the  same  principle 
applies  to  a  contractor  who  is  employed  to  erect  it  on  the  land 
of  third  persons  (i). 


(«)  ILuwell  V.  J'rior.  (1701)  M  MikI 
il8.">. 

(/')  nnm/tam  v.  ti,h„,„^  (lH4n  7 
M.  .V;  W.  4,-)ii :  nml  hw  ri VAi.x  v  i^e,> 
'IW4)1  III.  212. 

(•)  iw  Cur.jiMu-^n  V.  /•/«.,.  (iron 

("J  tii,ni;ll  V.  l-riiif,  *a,„;i. 
C.T. 


(<0  Ihid.  p.  liSa. 

(')  (161.-.)l'ro.  .lac.  87;». 

C'/)  (17<>l)  12  Mmi.  p.  (ilo. 

(A)  l'f,.,-ii,i:  1,-k't  ia,r,  (I.-i'.)7)  .-,  Kep 
I'xt  b. 

'')  TliiiiHpiuiit  V.  Oih'iiii  liKin  7 
il.  .V  W,  »■.« 

88 


418 


NCI8AMCI. 


il 

Kntence 

caawft  by 

^^^^H 

phyilcal  con 

^^^^^H 

ditlon  of 

■^^^B 

fnmit'^ 

rw^^^H 

multiiiK 

^^H 

from  wrong 

^^H 

of  omiuk'ii. 

The  purchaser  of  land  with  an  existinK  nuisance  upon  it  can- 
not be  sued  for  continuing  the  nuisance  until  after  a  request 
made  to  abate  it  (a). 

2.  Where  the  physical  condition  of  the  premises  complained  of 
ia  the  result  of  a  wrong  of  omission,  as  where  the  owner  of  a 
house  suffers  it  while  in  his  possession  to  get  into  a  ruinous  state 
so  that  {wrtions  of  it  are  likely  to  fall  upon  the  adjoining  land 
and  do  damage  (b),  or  where  the  owner  of  a  coal-plate  (r)  or 
grating  (d)  in  the  footway  of  a  public  street  permits  it  while  in 
his  possession  to  be  in  such  an  insecure  condition  as  to  be 
dangerous  to  persons  using  the  street,  such  owner  cannot  rid 
himself  of  liability  for  the  possible  consequences  of  his  breach  of 
duty  by  merely  letting  the  premises  to  tenants  without  taking  u 
covenant  from  the  tenants  to  repair  them.  If  he  lets  them  with- 
out such  a  covenant,  both  landlord  and  tenant  are  liable  for  any 
damage  arising  from  the  condition  of  disrepair  existing  at  the 
date  of  the  lease.  And  the  liability  of  the  lessor  in  such  a  case 
is  independent  of  the  question  whether  at  the  time  of  the  lease 
he  had  or  had  nut  any  actual  knowledge  of  the  state  of  dis- 
repair {e).  Apparently,  however,  if  the  defective  grating,  or 
other  article  of  a  cognate  character,  was  immovably  fixed  in 
position  contemi)oraneously  with  the  dedication  of  the  street,  it 
forms  such  an  integral  part  of  the  highway  as  to  shift  the  burden 
of  responsibility  from  the  owner  or  occupier  of  the  premises  on 
to  the  local  authority  (/). 

It  has  been  said  that  if  while  premises  are  on  lease  a  partv 
buys  the  reversion  he  is  liable  for  any  nuisance  existing  u))on 
the  premises  for  which  the  original  reversioner  would  have  been 
liable,  although  he  has  no  op:  (<  i>:nity  of  putting  an  end  to  the 
tenant's  interent  or  abating  tb'j  )-uisance  {(j) ;  but  the  correctness 
of  this  proposition  may  well  be  doubted,  for  the  mere  receipt  of 


(i#)  I'tHmMirli  a  rtiAf.t)ij)i-ii,\).  417.  Jnhbfr,  (lHfi4)  .*•  U.  k  S.  p.  492.  wlicn 

(ft)   TtuM  v.  t'liffhl.    (1M«<»)    <»  ('.  B.  ,-ie  so  states  rlic  rule  without  ntiy  .|iiali- 

JJ.    S.     377  ;     ('liiiHiilIrr     v.     JliihinniH,  lic4ition. 

(I«4!t)  4  Kx.  :ti:t.  (/)   ll.MiHA  V.  J.mfM,  (IH(i:t)  i:.  C.  li 

(<•)  Jhvffi/  V.  Jfu-h luiirr.  (XhlX)  L.  K.  N.  S.  TI\. 

«  C.  r.  401.  (,,)  /v,-  l,itll.-.liilf,  .1.,  Itpj-  V.  /v-,Vy 

((f)  t;iiiH>ifU  V.  /;,/«/(■)■.  (1H7.-.)  I,,  n.  {In:U)   l    \.  a  K.  \>.  k27.     Ho  cik>  11. 

1"  C.  r.  ft'iH.  authority  for  tliu  |>rupo«ition. 

(*)  See   />er    Erie.    V.J..    (iuiiih/    v. 


••v*.^W. 


t'uvcnant  to 
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posi^BHion   absolutely  to   nrlve.  t  it   frlT"''        '"'"^'^^  "' 
nuiBance;  conHe,uentIy  the  fac    tl  1  »     ».  ""''   *    P"'^"*' 

not  protect  him  from  habiUty  (t)  *"  * ''  ""'"^"^«  '^'" 

On  the  other  hand,  if  premises  are  leased  for  a  term  of  v 
which  were  in  a  Buffipi«r.f  uf„*     .         •  "  °'  7®*"  •^'""^n 

and  ar«  .nK         "  ,  '^"'  "'**«  °'  "-^Pa"-  at  the  time  of  the  lease    ^^''''"' 
ana  are  subsetiuentlv  suff«riwl  ♦«  „«»       »    .  'eaBe, 

lease  for  ««„  i  sunered  to  get  out  of  repair  during  the 

lease,  for  any  damage  arising  therefrom  to  third  persons  Tn   . 
absence  of  a  covenant  by  the  lessor  to  renair  tlT  . 

liable  (c)  ^  *"^'  ^'^^  '^^see  alone  is 

.h.  .e„.„c,  ,„  „„«„  ^  ,„i,  .„,  „„i,3"  i      rfn'oT" 
does  not  amounl  to  .  releltin»  ^  ..  ,  ,    ?  ""'"^ 

«uch  a  state  of  disrenair  a«  T      "'"^**'°"  °'  »  t«°ant  are  in  Whc,. 

that  state  of  ^i^r^Z^^ZZL:^:^:^'  ^'''''''  ~- 
arose  daring  the  tenancy  if  «.-,h  J      T\  letting  or  only  »"i"uoe. 

with  the  otlL  to  reZr  th         f  ""'^  °'  ^^^^'^^  covenanted 

If  the  lessor  has  ZlLdrUM.'r"*""'^^  '"""«  '«  ^-•^'«- 
the  tenant  is  liab  e  f     ^1-'  - '"^ '"  '■'^"''  '^  '^"'^  "«* 

the  lease  from2plZ  h,7  "      "'  '^  '  stranger  during 
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(!'<».)  1  Ch.  MO,  V.  A. 

(,l»e4-..)9  b.  jts.  1.-,. 
(0  See  j«-,-  I.ii.ledale,  J  ,   /,v^    ^ 


^W/y,  (1834)  1  A.  i  E.  ,..  827  ;   a«.| 

(/)  HouvH  V.  AndertuH,  (18y4)  1  Q  jj 
ItW,  .li»a,,proviug  S<.„dj\,td  V.  r/uri,.' 

f,     n**!;^:.!""  '""•'''  ^•-  ^^''^<^'->/rf,(.8.7) 
^l.Jl.  <W;»ndy>.,.  Lo,.«!«,  J.,  .vw J 
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the  demised  premises  (a).  And  a  covenant  by  the  tenant  to  do 
all,  except  certain  specified  repairs,  does  not  impose  any  liability 
upon  the  landlord  during  the  lease  to  do  the  excepted  repairs; 
therefore,  where  an  owner  let  a  house  in  good  repair  at  the  time 
of  the  letting,  the  tenant  covenanting  to  do  all  necessary  repairs 
to  the  premises  except  main  walls,  roof,  and  main  timbers,  and 
the  owner  made  no  agreement  to  repair  the  excepted  portions, 
and  by  reason  of  a  part  of  the  main  walls  being  out  of  repair  a 
chimney  fell  down  and  injured  the  plaintiff,  it  was  held  that  the 
owner  was  not  liable  {}>) ;  the  lessee  in  such  case,  though  under 
no  o])]igation  as  towards  his  landlord  to  do  the  repairs,  being  as 
towards  third  persons  responsible  for  the  non-repair. 

On  the  other  hand,  a  covenant  by  the  lessee  to  repair  will 
apparently  exonerate  the  lessor  from  the  consequences  of  a 
nuisance  arising  from  the  disrepair  of  the  premises  at  the  date  of 
the  lease,  even  though  at  such  date  the  lessor  had  full  knowledge 
of  the  disrepair  (r). 

This  rule,  that  a  private  agreement  between  landlord  and  tenant 
as  to  the  repairs  can  detei-mine  the  question  as  to  which  of  them  is 
responsible  to  third  parties  for  a  nuisance  arising  from  disrepair, 
a  rule  which  must  be  regarded  as  somewhat  anomalous,  is  said  to 
be  founded  upon  the  desirability  of  avoiding  circuity  of  action  (rf). 

"Whether  an  owner  who  sells  to  a  purchaser  premises  which  by 
his  neglect  he  has  permitted  to  be  in  a  dangerous  condition  can 
by  such  sale  get  rid  of  his  liability  for  future  damage  arising 
from  that  condition,  whether,  that  is  to  say,  such  sale  will 
operate  in  the  same  way  as  the  taking  of  a  covenant  from  the 
tenant  in  the  case  of  a  lease,  there  is  no  authority  to  show ;  but 
it  is  presumed  that  it  will  do  so,  and  that  upon  the  sale,  without 
more,  the  liability  will  be  transferred  to  the  purchaser  (e).  And 
if  this  be  so,  then  a  person  who  excavates  his  land  for  mining 
or  other  purposes,  and  then  sells  it  in  that  condition,  will  by  the 
fact  of  sale  discharge  himself  from  liability  to  the  owners  of  the 


(»■)  Treihraij   v.    Mac/iin,    (1904)   91 

T.  310. 

(/()  Xelmm  v.  Liirrjimd  Breicery  Co.. 
(1H77)2  C.  P.  IX  p.  311. 

((•)  Per  Brett.  .1.,  Gwinnell  v.  Earner, 
(ift;.-)-)  L.  It.  inc.  1'.  p.  661. 


{<T)  Payne  v  Rttgers,  (1794)  2  H.  BI. 
p.  851. 

(0  And  see  Afturneij-Gcneral  v.  Titd 
Heath  ij.  where  the  defcndiint's  respon- 
sibility was  transferred  to  thesucoeeilin? 
owner,  (18U7)  1  Ch.  ."«(». 


WHO    MAY   BE    SUED. 

adjoining  land  fur  any  subsidences  occurring  subsequently  to 
the  date  of  the  sale,  the  excavation  itself  not  being  a  wrongful 
act  so  as  to  brnig  the  case  vvitl.in  the  rule  of  liom-ell  v.  Prior  (a) 
and  the  only  breach  of  duty  committed  by  the  vendor  bein-  a 
wrong  of  omission  in  neglecting  to  substitute  artificial  support"  in 
lieu  of  that  taken  away.     It  is  also  apprehended  that  a  similar 
transfer  ot  liability  xvould  take  place  in  the  case  of  a  devolution 
upon   hen-  (/.)  or  devisee.     The  general  proposition,  as  stated 
above,  must,  however,  be  taken  with  some  reservation,  it  havin- 
been  held  m  the  modern  case  of  Hall  v.  Duke  of  Xnrtolk  (.)  ilux" 
an  owner  in  possession  is  not  responsible  for  a  subsidence  of 
land  primarily  caused  by  the  acts  of  his  predecessor  in  title  • 
and  further  that,  under  such  circumstances,  an  original  owner 
by  parting  with  the  property  does  not  thereby  divest  himself  of 
responsibihty   for  the  damage   occasioned  by  such   subsidence 
Nor  can  the  Statute  of  Limitations  be  pleaded  in  such  cases,  the 
light  of  action  accruing  from  the  date  of  the  subsidence,  and  not 
from  the  date  of  the  act  by  which  such  subsidence  was  ori^inallv 
caused  (./).  "        "^ 

3    Where  the  nuisance  arises,  not  from  the  physical  condition  vuis.ncc 
of  the  premises  themselves,  but  from  the  mode  of  their  user  then  ^'""^edbv 
If  the  premises  are,  at  the  time  of  the  nuisance  arish.c.,  in  the  "'°'"°'"' 
occupation  of  a  tenant,  the  better  opinion  seems  to  be  "that  the 
tenant  is  liable  and  the  landlord  is  not,  even  though  the  latter 
may  have  contemplated  the  premises  being  used  in  the  very  way 
which  brings  about  the  state  of  things  complained  of.     The  case 
oiRexy.  Pedly  (e)  no  doub'  gives  countenance  to  the  opposite 
view.     There  the  indictment  charged  that  the  defendant  erected 
certam  privies  and  a  sink  near  a  highway,  and  caused  persons 
to  resort  to  and  use  them,  and  thereby  create  such  a  stench  as 
amounted   to  a  nuisance.     On  proof  that  the  defendant   was 
landlord  of  certain  houses  which  together  with  the  privies  and 
smk  were  let  to  tenants  who  used  them  in  the  manner  stated, 

(")  (17U1)  12  Jloil.  03.-. 

(*)  Lonl  Blackburn  in  Barlei/  Main 
(Mlienj  (■„.  V.  MitcheU,  (188.1)  U 
Alip.  Cas.  p.  HI,  thought  othernise, 
but  he  (lisseuteil  from  the  judgnicut  of 
the  majority. 

(c)  (19(10)  2  Ch.  493  ;  and  see  Grem- 
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-  'Cr 
of  premises. 


ii-ill  V.  Loiu  Jieer/iburn  Coal  ('„.,  (IH'JJ) 
2  Q.  B.  165. 

(rf)  As  to  the  metlioil  of  assessing 
damages  in  such  cases,  see  Tiin/iirlirte 
and  J/uiiijMm  V.  We/t  Leign  Collie, y 
Co..  (I'JOS)  74  L.  J.  Ch.  649. 

(<-)  mU)  1  A.  &  E,  822. 


i'2'2 


NUISANCE. 


Occnpier 

liable  t'oi' 
nuisaiicu 
c'omniittfil 
his  iiivuiiH 
with  his 
pernnssion 


he  was  hold  liable,  althour;h  neither  privies  nor  sink  were  a 
nuisance  apart  from  their  user  by  tlie  tenants.  But  tlie  ^'rounds 
of  the  decision  are  not  very  clear;  and  in  tlie  later  case  of  Ilirh  v. 
]ht.tt>rii<!il  in),  (he  Court  observed  that  if  llr.v  v.  I'nlli/  "is  to  bo 
taken  as  a  decision  that  a  landlord  is  responsible  for  the  act  of 
his  tenant  in  creatine,' a  nuisance  by  the  raaniitr  in  which  he  uses 
the  premises  demised,  we  think  it  f,'oes  beyond  the  principle  to 
be  found  in  any  previously  decided  cases,  and  we  cannot  assent 
to  it."  In  this  last  case  an  action  was  held  not  to  lie  against 
the  landlord  of  a  house  under  lease  to  ;i  tenant  for  a  nuisance 
caused  by  the  chimneys  smoking  to  the  annoyance  of  the 
adjoining  occupier,  on  the  ground  that  the  chimneys  per  s, 
were  not  a  nuisance,  and  the  lighting  the  tires  which  was  purely 
optional  on  the  part  of  the  tenant  was  in  no  sense  the  act  of  the 
landlord.  The  Court  laid  it  down  that  "if  a  landlord  lets 
premises,  not  in  themselves  a  nuisance,  but  which  may  or  may 
not  be  used  by  tlie  tenant  so  as  to  become  a  nuisance,  and  it 
is  entirely  at  the  option  of  the  tenant  so  to  use  them  or  not,  and 
the  landlord  receives  the  same  benetit  whether  they  are  so  used 
or  not,  the  landlord  cannot  be  made  responsible  for  the  acts  of 
the  tenant"  (h).  So  doubt  it  is  in  one  sense  optional  with  the 
tenant  whether  he  uses  the  privies  or  fireplaces,  but  practically 
it  is  not.  The  Court,  however,  declined  to  recognise  any  dis- 
tinction on  that  score.  "  To  bring  liability  home  to  the  owner 
the  nuisance  must  be  one  which  is  in  its  very  essence  and  nature 
ft  nuisance  at  the  time  of  the  letting,  and  not  merely  something 
which  is  capable  of  being  thereafter  rendered  a  nuisance  by  the 
tenant "  (v). 

"Where  a  person  permits  third  parties  to  commit  a  nuisance 

upon  premises  of  which  he  himself  is  in  occupation  at  the  time 

^0°  of  the  nuisance  committed,  the  occupier  permitting  such  acts  of 


(«)  (1S47)4  r.  B.  783. 

0')  I'll'  .=ee  ihe  case  of  llan-ix  v. 
.l,im,:-<.  Osrc)  4.->  L.  .1.  Q.  15.  .-,4.-.  «licic 
the  lf>>oi  (.f  a  lime-kiln  was  held  liable 
for  n  nuisaiiee  eatiscil  by  the  smoke  of 
the  kill!.  Mil  the  firou'Ml  that  such 
nuisaiiee  was  a  necessary  oonsei|iieiK'C 
of  the  use  of  the  kiln  in  the  mode 
conteniiilated     by    the    demise.      The 


case  (if  Itirii  V.  liuKti^rfirltl  was  there 
criticised  nii<l  s]  cikcn  of  as  a  case  "of 
excessive  refinement."' 

((•)  /',/•  Crompton,  J..  Gdndij  v. 
.lulhrr.  (l.xtU")  .-,  B.  A:  S.  p.  87:  but 
see  Somlem-Chirlt  v.  (w'nmiemir  Mtiii- 
.•^iiuix  Co.  ami  D' AUemimlr'i .  (1900)  2 
(.h.  373. 


WHO    MAY    l:..    STED. 

nuisance  is  responsil^le  tlierefor,  notwitlistan.lin-  that  they  be 
not  .lone  on  his  h^haif  or  for  liis  benelU  (aK  JJat  mere  o.nission 
hy  the  occupier  of  premises  to  abate  a  nuisance  ereated  thereon 
without  Ins  authority  an.l  against  liis  ^vill  does  not  amount  to  a 
continuance  of  it  by  him  so  o,s  to  ren.ler  him  responsible 
for  it  (J)). 


A-28 


(,"■)   /'(•/•     ( ■,,,:.    Il.rh    V.     Jl„.<t,'rtirlil 
(.l^in    1    C.    l;.  |,  s.,,;  a„-l    -.c    117,;/,. 

V.  .l,i,„r..„„.  (i.-ri)  1..  li,  is  J-;,,.  ;iii:j. 


■/•'.  '.,..  ^:m;;,,  ],.  K.   (  c.  1'.  IDS. 


Canadian  Notes  to  Chapter  XIY. 

NUISANCE. 
NUISANCES   TO   STIiEAMS  (,n. 

numerous  for  insertion  here  (/,).  nutntO(^ 

An   injury   to   a  watercourse   is   considered   an   iniurv   to   'i 


NUISANCE   TO   STIJEAM  :   INJURY   BY  DAM  (.). 
The  owner  of  land  is  eiiatled  to  damages  for  iniurv  caused  bv  w»w 

POLLUTION  OF   WATER  (>j). 
A  person  throwing  noxious  water  into  Lake  Ontario  or  ^nv  n  +    • 


(.*)  !<eo  ca-cs  in  Dig.  Out.  Cas.  Lav. 
I'l'.  72;)L'-7:)r,:t.  under  titlo  ''Water  ami 
Watercourses." 

<■'■)  ■■i/>/''''!/"t/i  V.  Ilhi/iiud,  lay,  :,m. 

(<l)  Mitchell  V.  liui-ri/,  20   U.  C\  11 
■IM. 

(.'')  P.  381,, ,,y,ra. 


licence  c..n>i.lere.l.  Cf.  /.awlnrv.  Pottei; 
I  Han.  .<ii'.s.  iiicreasoil  overtiow  ;  Connor.-: 
V.  MeLiiijyan,  2  Kerr.  44(i,  effect  of 
St,it.(,f  Limitations;  Phillijixy.St.JoIiH 
Water  ( o.,  4  .Vll.  l!4,  iion-rei.air  of  dam. 

(.'/)  1'.  3^2,  >.upr(i. 

W  llutsoii  V.  City  of  Toronto  lia» 
Light  and  W'ata-  Co.,  4  U.  C.  li.  158. 
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Ontario. 

New 
Biunswick. 


NUiSAN'CES   PRODUCTIVE   OF   PEIiSONAL 
DISCOMFOIIT  («). 

Tlie  erection  of  stabUs  nmy  or  luaj'  not  bo  considered  a 
nuisance,  alllioupili  shown  to  at!'ect  the  neighl)ourinf»  premises  (li). 

It  is  sufficient  to  constitute  a  private  nuisance  arisinf;  horn 
otiensive  miours  that  material  discomfort  and  annoyance  are 
occasioned  for  the  ordinary  purpose  of  Hfe  according  to  the 
ordinary  mode  and  custom  of  hvinj,'  in  this  country  (c). 


Ontario. 


Ontario. 


Ontario. 


Ontario. 


Ontario. 


The  phiying 
the  week-day 
nuisance  v). 


UNKEASOXABLE    NOISES  (<b. 

of  a  l)and  in  an  adjoining  skating  rink  disturljing 
services   in   a   church  was   held  to  constitute  a 


EKECXION    OF   HOSPITAL  (./). 

One  municipality  may  be  restrained  from  erecting  a  small-pox 
liospital  within  another  municipality  (//). 

DIPUIllTV   OF   AIR    IX   A   TOWN  t//). 

\\  hilo  residents  of  a  city  cannot  insist  on  the  complete 
immunity  from  all  interference  with  their  right  to  uncon- 
tamhiated  air  which  they  might  have  in  the  country,  an  occupant 
of  city  property  cannot  justify  throwing  into  the  air  in  and 
around  his  neighbour's  house  any  impurity  which  there  are 
known  means  ot  guarding  against  (i). 

OBSTRUCTIONS   TO  HIGHWAY  (/,). 

Even  the  corporation  of  the  municipality  cannot  obstruct  its 
own  streets  (/). 

BARBED   WIRE  (w). 

It  has  been  held  that  barbed  wire  fences  constructed  by  a 
railway  company  upon  an  ordinary  country  road  could  not  be 
treated  as  a  nuisance  (it). 


(a)  r.  3HS,  mipni. 

(ft)  !-ee  LawniMin  v.  Puti},  11  L".  C.  15. 
534,  held  not  sufficient  nuisance  to  sup- 
port an  action  by  reveisioncr  although 
rent  lowered  in  con^ecnienee  ;  Dnjsdulc 
V.  Diiijdn,  2(1  S.  C.  K.  21),  owner  of  livery 
stable  liable  in  damages. 

((•)  Per  I'alnier.  J.,  in  Mflntoxh  v. 
Caritte.  (Stev.  Dig.  8rd  ed.  p.  t>.")l. 

00   1'.  388.  .««y/;7/. 

(e)  C/iiiiThirurdeiix  nf  St.  Jfn/yinvt'x  v. 
Stephens,  21)  O.  11.  Is.'). 


(/)  r.  3'JO,  stipra. 

(jl)  Tiiirii.sliiji  of  Kl'mihetlitiHcit  v. 
Town  of  Jl rook  rill c,  10  0.  K.  372. 

(/()  1".  3',)o,  ^ii/irii. 

(I)   (tirtirriijlil  v.  (r'rai/,  12  Gr.  31)'.). 

(A)  1'.  3;i7,  xiijini. 

(/)  Cliiie  V.  'J(orii  of  Cornwall,  21  Cii, 
121),  erection  of  weigi  scale  at  eornf;r  oi 
principal  street. 

(«()  1>.  3;(1».  xwy,n/. 

(«)  lidhjiiril  V.  (irund  Trunk  It.  li . 
Co.,  8  ().  U.  ,•.83. 


DEDICATION    OF 
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HIGHWAY    SIDJECT    TO    EXISTING 
MISANCE  (,n. 


42:31. 


The  liKht  of  the  puhlic  to  the  free  an.l  mioh.tn.ctea  use  „f  a  Canada 
s  reel  eun.u.t  he  take.,  uway  hy  the  existence  of  an  obstruction 
ill  the  time  wlien  the  street  is  dedicated  (/-). 

ACCESS   TO   CELI.Ali    THItOlGH    I'AVEMEXT  (,). 

The  case  iAKnh,:)  v   ILuitt  ^,h  apparently  leads  to  a  dillerent  Ontario 

a  uhn.t^  a  trap  door  in  the  Mdewalk  \vitii  hinj^es  projecti.K'  un 
ahuut  an  mcin  He  atterwards  sold  to  defendant  who|-onti>u.ed 
to  use  he  trap  door  for  access  to  the  cellar.  Planitill'  stuuihled 
on  I'f  ln>>Kes  anc  uas  inu-t.  Jleid,  th  u  the  defendant  could  not 
he  held  to  he  contnunn^  the  nuisance,  as  she  had  no  title  to  tlu 
hi,hua\  and  no  ri^  .t,  strictly  speaking.  t<,  remove  the  trap  doo.- 
con.truct^d  hy  another,  and  that,  as  tiie  accident  uus  not  caused 
(linuiK  or  hy  her  user  .4  the  trai,  door,  she  was  not  Uahie. 

DiSIiEPAIlt   OF   HIGHWAY  (,  I. 
In  tiiose  provinces  where  there  is  no  statutory  liahilitv  of  a  British 
nmucpa  uy  tor  non-repair  of  highway,  there  nuu- he  a  EhSty  S  Sia 
ioi  prnuau,;,  thr  cnntnuuiurc  of  a  .l.u.irr.n.  ,>n,,nar  after  notice   ''°^''""''^' 
express  or  nnphed ;  and  the  employnient  of  a  contractor  liio 
ielie\e  the  corporation  from  its  liahilitv  (  /  ). 


FliOJECTIOX   ABOVE    SURFACE   OF   HIGHWAY 


(!') 


\2lZ  the  charter  duty  of  a  street  railwav  company  to  Nova 

keep  the  roadway  hetween  and  for  two  feet  on  eacli  sue  of  its  Scotia 
lail.  in  repair  and  level  with  the  rails,  and  an  accident  was 
caused  by  a  rail  standing  above  the  level,  it  was  he  d  t'mt    he 
rail  was  a  nuisance  and  the  company  liable  (//). 

DOCTIILXE   OF   COMIXG   TO  XLISAXCE  (i). 
The  fact  of  persons  having  come  to  live  within  the  scope  of  a  Ontario. 


('i)  V.  -A'.i'.t.  siij,i;i. 

(>')  Jir.oni  V.  Toin,  „/  J:,lwi>i,f,„i,  -JH 
^.  V.  li.  ;Sii,s.  Cf.  :is  to  rtmoviil  of  pio- 
iictiiiiis  into  lii.ijinvay.  Culihn'll  v.  Towit 
'■f  tnilt.  21  A.  K.  \6l;  WiUianit  v.  Ton-,, 
>•/  CnuvoU.  m  0.  K.  :.'.->.-,;  tVCy  ,/ 
lliilil'dj-  V.  Jlierei,  23  !<.  ('.  1!.  34o. 

(•■)  P.  -lOti. 

C'O  2'  A.  K.  2tt6:  cf.  />;«y  v.  Citi/of 
7Wn,if„.  I'U  O.  B.  197  ;  Il„>/  v.  \Vlu./.u>f 

^vr,v/,„,  24  f.  V.  e.  i>.  r:t. 


(f)   I',  -lol.  xiipni. 

U)  .V<''-('.,  \.  Cirjiiirtifhiit  ij/'.y.  ],i,t- 
coiu-rr.  C,  1!.  C.  K.  17  (18i»7J.  case  of 
iiinlvniiiiiL-il  tree  next  rotulway  ;  cf. 
l',ittc,-w,i  V.  City  (if  Victorhi,  T,  u".  t'.  K 
02S. 

(.'/)   1'.  liil,  xiijini. 

(./')  Joijri'  V.  Il,ilif,(j-  Strci'f  llti.  Co., 
21  N.  S.  li.  1  in  ;  22  S.  C.  K.  2.-,s.  ' 
CO   r.  lo4,  xujini. 
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l'2:k'  Canadian  Notes. 

Ontario.         nuisaiico  nfttn-  its  croiitioii  dtics  not  jjiusiiit  tlifii'  (•ijuiiilaiiiiu^  ui 
it  as  11  piililic  iiuisiince  inK 

rilESCltirTIVE    ItKiFlT   TO   COMMIT   NIISAXCE: 
A(.(^riESCEX(  i:  t/,1. 

Ontario.  It  is  a,  plain  cnnimon  law  rif,'lit  to  have  tlie  fno  nso  of  the  aii 

in  its  niuunil  unpolluted  stato,  and  an  aciiuiesconcf  in  its  liein^: 
IioUutcd  tor  any  period  sliort  of  twonty  ci  years  will  not  l)ar 
tliat  rij,'lit  (-/).  To  liar  the  ri(,'ht  within  a  stated  period  then 
must  lie  such  oncoura,i,'enient  or  other  act  hy  the  party  after- 
wards eoniplainin;:;  as  to  make  it  a  fr>ud  in  liim  to  ohjoet  (c). 

^Vhere  the  complainant  has  aeciniesced  in  the  nuisani-e  f(ir  :i 
lenfjth  of  time,  lie  will  not  he  f,'ranted  an  injunction  i  / )  unless  In 
can  sliow  that  the  nuisance  has  increased  (if  late  lieyond  what  i' 
formeily  waso/). 

rr.EscPiirTiVE  i;i(;nT  to  commit  niisance: 
navktAIjle  rjvEi;  i/m. 

British  The   ri<:;ht   to   continue   an   ohstruction    to   navi^'ahle  water- 

Cohnnbia.      cannot    he    aci[nired    hy    the    Statute    of    Limitations  (/).     Tin 

Attorney-General    for    the    I)ominion    has    the    rij^ht    to    takt 

procee<lin^'s    to   restrain    hy    injunction    the   pollution   of   tidal 

rivers  (/,). 

STATl'TOUY   AUTHOIilTY  (/i. 

Ontario.  See  ///scoc/.-  v.  Laiidcv  {)n). 

STATUTORY   NUISANCE  (y/):   GAS   COMPANY  (-). 
Ontario.  See  Wutsmi  v.  ('it;/  nf  Titronta  (iaa  L'xiht  (iinl  ]]'atrr  Co.  iji). 


(ii)   ],i;/.  V.  Jinirxfi-r.  s  L'.  ( '.  l'.  1'.  JdS. 

(/<)  1'.  1 1 14.  *■«;</■«,•  <f.  }];<;,■  V.  Chiiiili; 
H)  S,  C.  R.  .■>7.").  and  ciises  in  Dijr.  Out. 
(a-.  L.iw,  Y\,.  7:i:i!i-7:u:i. 

(.  )  'J'licre  is  sniiie  autliority  for  tlie 
stiittiiK-'rit  t!iiit  twiiilv  yuiu>'  iisci'  will 
lofritiiiiiite  ;iii  eiiMim-iit,  liut  iiut  n 
nuisaiK'c.  Sec  llfii.  v.  Jtiiivxti'r,  s  U.  C. 
C.  1".  2(iH  :  SCO  \'iin  Ijiiiiiuttl  v.  'Touii  of 
Seofinih.  «  0.  R.  5'.»".t. 

(il)  llddi'iihdiKt  V.  Coiiti',  li  (ir.  i:!!l. 

{1")  I  lee  )i  nil  V.  J)rnrr,  18  Or.  -l.'W;  17 


iiaiit  JMM.I  :  ']\iiiiiKliiii  lit'  J'l'iiihfnli-  V. 
CiiiHiiUi  Criitnil  II.  11".  Co.,  A  ().  U.  .■.0:1. 
liiil\v;iy  nil  lii;L:llwiiy  :  Fi'in'liui  FnH---  V. 
]'!rfiiri,(  It.    ir.  Co..  211  (ir.  4,  ditto. 

(ij)  Siiiiii  V.  .iiliiiiix.  2:i  Ov.  2-'ii. 

(/()    r.   ml.  I'.i/ini. 

{i)  .v.  l-jrrii  V.  Aiiih'r.'iiiii.  1  ]!.('.  K. 
iiOS  (IS.vH). 

(/i)  Attiinii'ii-d'fiifrnl  V.  Ku'i'ii.  i  V<. 
C.  K.  Jt;s  (IslCi,. 

(ill  24  (ir.  2.'it.l.  Cuinniisnioner  of  I'lilrli-.' 
\Vorks  diainiii''  liiiiatic  asvlum  so  a-^  to 


Cr.   (i:<S.    Cf.  f'inrrliill   v.  KohiUdn!,  '2  cause  mii-auco  to  |ilaiiitilf:  iiijuiictiu]; 

!?.  C.  K.  "H.-i.aciiuicscence  dci^troys  riglit  refused. 

to  abate  ;    ('iti/  nf  Kiiiifsfini  v.   (Iniml  (ii)   V.  4ii7.  ■■'iijii-n. 

Triinh  It.  IT.  .  '.'..  K  lir.  .Mi.'i.  work  sane-  (i>)  1'.  411,  mijirii. 

fioiied  ljy  iiiuiiici[iality  creating  a  .-tiiL'-  (//)  5  U.  C.  li.  2ii2. 


Canadian  Notes. 


l-2:3cl 


111  Fraihkbi)) y.  I\,q>l,'A  Unit  aiul  l.'niht  C<>.ui)  it  Wiis  pmved  Nova 
liiU  till'  pliiintiff's  lioiiso  was  rcmlcrcci  imiiilial.ii.il.li'  hv  llui  Scotia, 
vaitoiir  ;iii(l  t^ast-h  frnm  tlie  (IclciKlaiits'  works.  It.  was  cuiiti'iKlcd 
that  as  tlu;  (lotfiidaiUs  wtTi;  aiitlidriscl  liy  tlicir  cliartcr  to  <1()  all 
things  iircfssary  for  th(!  construction  ()f  Ihoir  woiks  and  tlui 
inanufactuni  of  ^ms,  they  were  not  liul.lo  for  any  niiisancf  caiisod 
tl)(>reliy,  as  ii  private  owik.t  iiii;,'hl.  l.i',  iirovidi'd  thcv  used  (hie 
earc  in  tlic  Sflcetioii  of  the  sit.'  for  their  works  and  operated 
thciii  so  as  to  eaiise  as  litih'  nuisance  and  inconvenience  to  the 
nei^dihourinr;  proprietors  as  was  veasonahh  pos-ihie.  The 
plaiiitin'  was  liehl  entitled  to  an  injunction.  hich  was  stayed 
upon  niuha-taking  tliat  tlie  defendants  would  remedy  the 
■inaoyance  and  coiupeiisiate  for  the  injury  sustained. 


WHO  MAY    SCK  (M. 
The  owner  of  the  property  is  the  person  to  complain  (/•). 


Ontario. 


ATTORXEY-GEXEIiAL  (,/). 

The  provincial  Attorney-General  is  the  j.roper  person  to  file  an   Ontario, 
uifonnation  in  resi^ect  of  a  nuisanci!  caused  hv  interference  with 
a  railway  (-■). 

IIEVEP.SIOXERS  (  /\ 


See  Ih-cw  v.  llahii  {ii). 


Ontario. 


WHO   MAY   BE   SUED  (//I. 


Both  the  landlord  and  the  tenant  inav  he  liahle  {/i.     If  the   Ontario. 
nuisance  existed  at  the  time  of  lettin--,  hotli  tenant  and  owner 
are  liahle  ;    if  it  arises  after  the  tenancy  is  created  the  tenant 
only  IS  responsii)le  (/.). 

As   to   hahility   of   a;;ent,   see  7.'-//.   v.  JJinr^ta-  (I)  ;    Ueq.  v. 
Onlrr  {ill). 

A  mortgagee  is  not  liable  for  an  injury  caused  by  a  mill  dam,  New 

W;i2.\.S.  ail  (189!.). effect  of  two  (,/)  1    f.   C.    K.    l.'i^  ;    .;   O.   S    .,0     ^'■""^^^'=^- 

ve.irs'  delay  in  bringiiif:  action.  release  from  tenants  of  cause  of  .action 

{I'l  l>.  i]X  .vi/ir,,.  n-ainst    .lefcndant    e.xaete,!    Uy   Court 

((■)  Il.ithurinj  V.  Dolp.  C,   \.  R.  2.U.       before  substantial  dania-es  all.Aveil  to 
ci.se  where  the  plaintiff's  wife  was  held       landlor<l. 
the  [.roper  person  and   plaintiff  had  no  (A)  I'p.  4I1;— 42.'!.  .<«;;)•,/. 

t')    MrCiillnm    v.  lliitchi.--,),!.  7   U.  C. 
C.  1'.  ,-.os. 

(Ii)  lie;/.  V.  Oder,  32  I'.  C.  Ii.  .324. 
(0  K  r.  C.  C,  p.  208. 
(«')  :L>  U.  C.  1{.  324,  .a-ent  merely  to 
let  or  receive  rents  distinguished  from 
genera!  agent. 


hii-iiK  xtami 

(il)  P.  41.S.  *«/,w. 

(<')  Attor/icij. (lenrnil  v.  Miir/ttra  F'lU.i 
JiifiTmitiomi!  Jlridiji'  rw.,2ii  (ir. 34  :  but 
-'  e  Affiinwi/-Gi-neriil  v.  ISiceii,  3  U.  C  R 
llis. 

(.0  p.  nX  tuiira. 


u 


4'23e 

New 

Brunswick. 
Nova 
Scotia. 


Ontario. 
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iilthoiiRh  he  lent  t'le  money  for  the  very  purpose  of  buildinR 
the  (lain  («). 

A  purchaser  continuing  the  nuisance  of  tho  former  possessor 
cannot  be  held  hahlu  without  notice  (I)). 

riuvY  riTs  (.). 

Tiic  owner  of  houses  occupied  by  tenants  can  niaintiiin  aii 
action  ill  his  own  naiiu;  for  daina-^ea  and  to  restrain  the  con- 
tinuaiKO  of  a  nuisance  arising  from  jirivy  pits  on  the  bind  of  an 
adjoiniiif;  owner  if  the  nuisance  is  of  such  a  nature  as  to  l)e  practi- 
cally continuous  aiul  perninnent.  The  owner  of  the  adjoining 
land,  although  also  occupied  by  tenants,  is  liable  for  the  nuisance 
caused  liy  them  if  the  pits  are  so  constructed  that  the  constaiil 
use  of  lUeiu  will  necessarily  result  in  the  creation  of  a  nuisance, 
or  if  allowed  by  the  owner  to  reiiiaiii  in  an  unsanitary  condition 
where  there  is  power  to  remedy  the  grievance  ('/). 

STATLTES  KELATING   TO   NUISANCES. 

Nuisances  may  often  be  directly  remedied  under  the  Crimin;il 
Code  or  l)y  the  enforcement  of  the  by-law  of  a  miiiiicipaiity  or 
the  iei,'ulation  of  a  board  of  iiealth.  The  followiiij:;  are  sonit 
statutory  provisioi     in  this  regard  : — 

The  Criminal  Code  of  Canada,  1\.  S.  C.  litOC),  c.  lid. 
provides : 

221.  CoiiniitiH  Xiiistiiici'  Di/hifd. — A  common  nuisance  is  an 
unl  -ful  act  or  omission  to  discliarge  a  legal  duty,  which  act  or 
omission  endangers  the  lives,  safety,  health,  [iroiJcrty  or  comfort  ()t 
the  jiublic,  or  by  which  the  public  are  f)bstriicted  in  the  exercise 
or  enjoyment  of  any  right  common  to  all  His  Majesty's  subjects. 

"  A  private  nuisance  cannot  be  a  criminal  ollence  ;  and,,  us 
will  be  seen  by  section  193  (nmr  228), only  such  common  or  public 
nuisances  as  are  stated  to  be  so  by  section  192  {now  222)  an- 
criminal." 

"  Tiie  omission  of  an  electric  railway  company  oi)erating  their 
cars  upon  a  public  highway  to  use  reasoimble  precautions  so  as 
to  avoid  endangering  the  lives  of  the  ]  ublic  using  the  highway  in 
common  with  the  company  is  a  breach  of  a  legal  duty,  con- 
stituting a  criminal  nuisance  (//.  v.  Toronto  liailicai/  Coinju'iiii 
(1900),  4  Can.  C.  C.  D"  «). 

222.  Common  Xnimncefi  uhtch  «;y  Criminnl. — Everyone  is 
guilty  of  an  indictable  offence,  and  liable  to  one  year's  imprison- 
ment  or   a   line,  who   commits   any   common   nuisance   which 


(«)  Mcyuxrihtoii    V.    Fnifer,  '.i    All. 
247. 

(6)  Corhitt  V.  Digby    M'ufer   Co.,  24 
N.  S.  P..  'ZT-. 


((■)  1'.  421.  .tiipya 
(rf)  Park  V.  White.  23  O.  I!,  (ill. 
(c)  Suow's  Aniiot;itod  Criminal  Ovle. 
p.  83. 
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tiidiin^'frs^  the  lives,  safety,  or  licallh  of  tl>c  piililic,  or  wliieli 
ocLMsiniis  injury  to  tlic  porson  of  aii\  individual. 

'2'2'i.  ''^'miiiiiii  .\'iiisniici:-<  n-liifli  nrr  not  Criiiiiii'tl. — Aiiyono  i-oii- 
victed  upon  any  indictiut'ut  or  infornmtion,  for  any  common 
nuisance  otliertlmn  those  inentioneil  in  tlie  last  procedin;,'  section. 
Khali  not  he  deemed  to  have  connnilled  a  criminal  oll'i  iice  ;  lail 
ail  such  prni'fcdin^s  or  judi:;ments  may  hr  taken  and  I. ail  ; 
lureit.lore  toahate  or  remedy  the  mischief  done  liy  such  nuisance 
to  the  puhlic  rij^ht  uo. 

1!.  S.  ().  lH'.»7,c.  -Its  (Tho  i'uhlic  Health  Acti.ss.  (;;i— KO,  ll;j,  Ontario. 
11 1,  nuisances. 

II.  S.  (>.  1H!)7,  c.  •2.-)0  (Slau;4hterin-  of  Cattle,  .^x-.). 

a  Kdw.  YII.  c,  l!l  (Consolidated  ^[unicil)ai  Act),  s.  rtHCt,  hy- 
la\ys  that  may  he  passed  as  to  various  nuisances;  s.  717  (irj), 
nuisances  in  police  vilia^'is. 

C.  ().  X.  W.  T.  1H'.),S,  c.  70  (Municipal),  s.  [)-,  ri:Ji,  ahatement  of 
nuisances. 


Alberta  and 
Saskatche- 
wan. 
British 
Columbia. 


It.  S,  B.  C.  1897,  c.  :)1  (Health^  ss.  ",  rt  ,sr,/.,  p.nvers  of 
local  hoards  to  ahatc  nuisances. 

1?.  S.  JJ.  C.  18!)7,  c.  141  (Municipal  Clauses),  .s.  CO,  power  of 
uumiciiial  council  to  declare  anythiii;,'  a  nuisance  and  cause  its 
removal. 

]!.  S.  ^l.  1110-2,  c.  11(5   (Municipal),  ss.  C.-iH— CiJ-i,  C.-jO— or,:},   Manitoba 
liy-laws  for  puhlic  healtli,  safety  and  comfort ;  s.  \')\\{\,  lino  for 
nuisance  on  In'^'hwav. 

1{.  S.  M.  lllO-i,  e.  ilW  (Puhlic  Health),  ss.  ;3!t  et  ii,'q.,  nuisances; 
s.  HH,  aliatement  hy  order  of  .Tudj^'o  of  Kinj,''s  Bench. 

C.  S.  N.  B.  1903,  c.  53  (l'ul)lic  Health),  s.  14  (c),  removal  of 
nuisances. 

C.  S.  \.  B.  1!»03,  c.  165  (Municipalities),  s.  95  (3fi),  Ijy-laws 
as  to  puhlic  nuisances. 

E.  S.  N.  S.  1900,  c.  70  (Municipal  Corporation),  ss.  134  (54)   Nova 
d  Si-q.,  nuisances.  ^coHvl 

K  S.  N.  S.  1900,  c.  102  (Puhlic  Health),  ss.  13,  54. 


New 
Brunswick. 


(")  See  Jt.v.   I'in.in  Odlienj  Co.  {V,.V .\'m\),  W   Can.  C,   ('.  :,Z\  ;    atliriiiL'd   :<! 
S.  ('.  It.  (l;iOO).  SI. 


('IIAI'TKI:    XV. 

i»nii>  ATr.'.ciiiXii  To  TiiK  isi;  or  pKorf-in v. 


NK(ii.Hii;M  i;. 


I'AfiK 

Woikiiii,'  MiiHiiiU iL'ii 

A^'i  i(iilliir;il  tlpcniliiili'    IL'* 

Xi.ii-Matiiiiil  l'->r  (if  I.Mij.l   Illii 

Ni'i-'lii-'i'tit     I'mt    111'     1-ii.'    all'! 

Kxiili.sivi-*  I:l'> 

Liinitai  iun->    mi     Liuliiliiy     tni' 

Ni').'li>riM('f  Kl-" 

Kail  of  Soliil  THKlies  C!'.' 

Lciikatu'    uf    WiitiT    ;iiiil    Wisli- 

ilniwiil  (if  Suppoit    Ill 

Daninci'  liv  Aniiimls 411 

Act  lit  liiid  anil   !'.<  .)/((/,ir  l.",;i 

DcLTic  (if  Caio I"i: 

NoL'lij.'fii(0  (if   rKPiUilin..'  Ilmi^i' 

KuilKi l-> 


PAiii: 

Sclliii),'  I'liatlcN  ill  Jliiti.iii  I.'.'.i 

Cicali.iu  of  Suurcc-dif  Oaii'.'ir...  li'i."i 
raitir>  l.nvaiil-  waiim  tlicir  in  a 
Duiv  t(i  taU'  Call'— 

(ii)  liiiR'ially l''..'i 

(\i)   I'clMiIHCnlllillu'iill  lUlHl- 

iios    f>l 

(v)  I'laii'  l.ic(.'ii>ei'S l»;i 

Ni'.'lii.'1'iit     Coiiiiiuiuicalioii     (if 

Iijfi'cticiiH   l)i>c'ase I'.'-' 

0«»A  (if  I'liKif  of  Xci;lii;(-''n.'t'    ...  11"! 

(.'outribiitiiry  Xt'!:lit;oin.'u *•>) 

Uootniiu  of  .Vcquii'r'ouiicii ."il:t 


All  liimls  of  matciiiil  property,  whether  hind  or  challels,  an 
capable  of  heing  so  used  as  to  become  instruments  of  niisehiei 
But  it  is  not  in  every  case  of  user  of  property  that  any  dut; 
attaches  to  the  party  using  it  to  prevent  mischief  arising.  In  thi 
case  of  certain  chisses  of  property  the  owner  may,  subject  I 
certain  limitations,  use  it  in  the  mannf"  most  beneficial  to  him 
self  without  regard  to  the  injury  whic  i  such  user  may  inllict  oi 
his  neighbours.  Again  in  those  cases  in  which  there  is  a  dut; 
to  prevent  injury  arising  from  the  mode  of  user  the  extent  of  th 
duty  is  not  always  the  same.  In  some  it  is  an  absolute  duty  ti 
prevent  damage  ensuing,  in  others  it  is  a  limited  duty  to  tak 
care.  Of  injurious  acts  of  u-er  of  property  there  are  iherefor 
three  classes :  those  acts  which  may  be  done  with  absolut 
impunity  ;  those  acts  lawful  in  themselves  which  the  doer  doe 
at  his  peril,  and  liability  for  which  is  independent  of  any  (]ue= 
tion  of  negligence  ;  and  thirdly,  those  acts  which  (in  the  absenc 
of  wiifuluobb)  create  liability  only  if  done  negligently. 


PAi;i. 


.M.l 


N\ii  u\i,   I  ski:  or   iH'ii  i;iha. 

1.  Th"  clii^s  (.f  iM>..-  ill  wliicli  iiijurioiis  iv\-.  of  u^.r  „l  pro. 
|.Lity  iiiiiy  \,i'.  M..II.-  ui'li  iiii|Miiiiiy  in  very  liiiiii..,! :  it  iii,|ii,|,.,  ii<> 
ca^rs  of  iiM.T  of  ell  ,ii..|>.  ;iii,i  is  iv^lrin,.,!  t,)  tliosu  iim,!,.,  ..t  iis,.r 
ot  liiiiil  \vliicliiir();,'iiii.  iilly  ilt!Sfril)»'(I  l.y  llu' I'Xiiro.ssiMii  ••iiiitiiiiil." 
■■Tiiu  LMSi's  liiivc  (loc-i.l..,l  iliiu  whrn,.  Iliu  maxini  «/,■  nf,,;-  t>i.<  „t 
iiliiiHin  nun  l„,laH  U  iipplii'd  to  Iiui.I.mI  piop.rty,  it  IH  siil.ji.rt  to  ii 
certiiiti  niodilieiitioii,  it  hciii;,'  n.Hvssury  for  the  phiintitV  to  sliow 
not  only  timt  ho  has  Hiistiiii,u.l  (liviiiiij,'o.  hut  tiiut  the  (l.t'-iiihiiit 
lias  civuklmI  it  hy  ^joiii.;  hoyond  wluit  is  iiocfssary  in  onlor  to 
Limhlo  him  to  hiuu  the  iiiitiinil  use  of  his  own  Liiid.  If  tlie 
plaintiir  only  shows  thiU  his  own  land  is  dainu^'ed  l.y  tliu  dcf.'ii- 
diint'a  usin^'  his  land  in  tli..  naluial  niann.u-  hu  cannot  siic- 
L'fud"(<0.  This  tta-in  "natural  iis»!  of  land  "  us  dt'seriptivc  of 
the  kind  of  user  wliiL-ii  will  he^'ut  no  responsihility  is  oin[)lovt'd 
in  a  somewhat  urtilicial  and  restricted  sense.  Tliero  are  many 
modes  of  user  uf  land  which  are  natural,  in  the  sense  that 
they  are  customary  in  relation  to  the  particular  class  of  land 
to  which  they  aiv  ajiplied,  wliich  if  productive  of  damage  to 
adjoininj,'  land  cannot  he  justified.  For  instance,  it  is  natural, 
in  the  ordinary  sense  of  the  term,  to  put  manurt>  upon  land  used 
tor  at,'ricultural  puri)oses,  hut  if  the  manure  soak  throu<,di  the 
soil  and  percolate  away  into  the  plaintitr's  well,  the  defendant 
will  he  liahle.  Aj,'ain,  tiie  erecting  of  a  privy  is  a  natural  use  of 
house  property  ill  the  ordinary  sense  of  the  term,  yet  neverthe- 
less tlie  owner  will  erect  it  at  his  peril,  and  if  the  lilth  escape 
from  it,  he  will  he  liahle  to  his  neighhour  for  any  damage  result- 
ing from  such  escape.  The  expression  "  natural  user  "  itself 
was  tirsc  employed  hy  Lord  Cairns  in  l-Vtchn-  v.  UjiUduIs  {h), 
and  has  since  heen  adopted  hy  various  judges  (c)  as  a  convenient 
expression  hy  wliich  to  designate  those  acts  of  user  which  may 
lie  done  with  impunity,  hut  there  has  not  as  yet  heen  givci  from 
the  l)encli  any  delhiition  of  the  expression,  nor  any  exhaustive 
enumeration  of    the  kinds  of    user  which   it   would    include. 


I'J.-. 


■■•«  (VMl''li 
IV  I,..   ,!..,, 

i|KiiriN. 


("  -  I',r  I'.ictt,  L.,1.,  ]V,.t  (■„n,h,;-}„,„1  fottnn.  L.J..  Ilnrdm,,,,  v.  \„rth  Ka^teni 

/'■-'  .V  .v,v/  r„.  V.  K,„,io„.  (Ksr-j)  n  It.  c,  (1S7S)  3  c.  P.  n.  p.  in ;  ,,cr 

••''■'"'■  l'"ftt,    L.J.,    Went   <;,mh,-rl„„.1    /,■„«    A' 

'■      ls„.;_s)  ,     ,,  ,  „.  ,..  ,,  .,.,_  .,,,„,  ^,,^  ^._  j.^^^^^^^^^  _^^^^^^.^  .  ^^^^    ^,^^^^^ 

(.'■)  y-v    Ivy,  .]..  Att„ni,-!i.(i,.„,;;il  v.  M.!!.,   \VI,„ll,;j   v.    L,ni.;i.sh;,-r   ,y    y,„k. 


(.isrst)  12  eh.  li. 


p.  •2:\f\ 


■11.  r,,.,  (1SS4)  i;f  Q.  I!.  1).  [,.  111. 
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NATIltAL    ISKR   OF    LAND. 


I>aninf.'f  liy 
mine  water 
Mnwin','  iIdwj 
l)y  natural 
!iravilatii)ii. 


Daiuntrt' 
••aiisoil  by 
tniniiiip 
stream  in 
course  <if 
iiiiniiiK. 


Foremost,  however,  anions  tlie  kinds  of  user  included  under 
comes  the  workin;^  of  minerals  according  to  the  rcco^nis 
course  of  mining. 

It  is  now  well-settled  law  that  "  the  owner  of  minerals  has 
ripht  to  take  away  the  whole  of  the  minerals  in  his  land,  f 
such  is  the  natural  course  of  user  of  minerals  "  (a),  and  (subjt 
to  an  exception  in  the  case  of  subsidence  arising  from  the  wit 
drawal  of  support  (/*))  for  any  injury  caused  to  the  land  of  t 
adjoining  owner  by  the  removal  of  such  minerals  if  the  remo\ 
be  conducted  in  the  ordinary  way  the  party  injured  will 
without  redress.  Thus  where  the  plaintiff  and  defendant  w( 
owners  of  two  adjoining  mines,  and  in  the  upper  part  of  t 
defendant's  mine,  which  was  on  the  rise,  tiicrc  was  collected 
large  subterranean  bodj'of  water  supported  by  a  thick  horizon 
bar  ;)f  coal,  and  the  defendant  worked  this  bar  of  coal,  where 
the  body  of  water  flowed  down  and  flooded  the  plaintiff's  mil 
the  defendant  was  held  to  be  free  from  liability,  notwithstandi 
that  at  the  time  rf  working  the  coal  he  knew  that  the  effect 
his  so  doing  would  be  to  cause  the  damage  which  occurred  ( 
The  proportion,  which  the  benefit  to  be  gained  by  the  defends 
bears  to  the  injury  to  be  inflicted  on  the  plaintiff,  is  not 
material  element  for  consideration,  and  a  mine  owner  proposi 
to  remove  certain  minerals  in  his  mine  may  do  so  with  impun 
none  the  less  because  the  minerals  when  got  will  be  but 
trifling  value,  and  the  injury  caused  to  his  neighbour  by  th 
removal  incalculable.  The  exemption  from  liability  for  damn 
resulting  from  the  causing  of  water  to  flow  down  in  the  coui 
of  mining  operations  is  not  confined  to  the  case  of  mere  draina 
percolating  through  the  soil,  but  extends  to  the  I'elease  of  wai 
already  collected  in  a  defined  basin  (d).  But  whether  tl 
exemption  extends  to  the  case  of  tapping  a  running  strer 
seems  doubtful.  It  has  been  held  that  a  mine  owner  who 
the  course  of  mining  taps  a  stream  and  thereby  diminishes  t 
flow  of  water  in  such  stream  is  responsible  therefor  to  a  low 
riparian  owner  (»■),  hut  the  question  whether  he  is  also  liable 


((/)  J'rr  I,(ir(l   HIaekliurn,    Wilsmi    v. 
n,i(hl<l/,  (1S7(1)  2  Aiip.  Cas.  p.  It'.). 
(//)  See  below,  p.  I2:i. 
(<•)  Smil/i  V.   hfina-li.  (1h|;|)  ;  ( '.  H. 


(iT)  f-'iiiith  V.  Ki'iifirJi,  fuiini. 

((')   (h'liiiil    .liiiiitHiH     Ciniiil     CiK 

>/ni,/,ii:  (isri)  I..  I!.  <i  ell.  |s:i. 
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the  tidjoininp;  owner  whose  mine  or  land  lie  lioods  niiisl  he 
regard.id  as  an  open  one,  though  there  seems  to  be  no  reason 
in  principle  why  he  Rhould  he.  The  head-note  to  the  case  of 
Cnmipton  v.  I.ra  (a)  sng-ests  indeed  that  he  wonld  he  liable,  hut 
a  reference  to  the  judgment  will  show  that  the  decision  in  that 
case  did  not  proceed  upon  any  distinction  between  a  running 
stream  and  a  stationary  pool.  There  the  bill  averred  that  the 
defendants  threatened  to  work  certain  seams  in  a  mine  which  it 
was  impossible  further  to  work  for  any  mining  purpose,  and  that 
ihe  effect  of  working  them  would  be  to  let  in  a  river  and  flood 
the  defendant's  mine  and  through  it  the  plaintiff's  mine,  and 
prayed  an  injunction.  A  demurrer  to  the  hill  was  overruled  by 
Hall,  V.-C,  apparently  on  the  ground  that  tlie  act  which  the 
defendants  proposed  to  do  was  not  for  any  legitimate  mining 
purpose.  Lord  lilackburn  in  Wihrn,  v.  ]Va,hhll  [h)  refers  to  the 
l^oint,  but  does  not  decide  it. 

But  though  a  mine  owner  is  not  answerable  tor  water  flowing  intorfocnce 
<lown  by  natural  gravitation  into  his  neighbour's  mine,  he  must  ^'lIvitaTircf 
not,  as  a  general  rule,  purposely  interfere  with  the  gravitation  of  "'i"^' ^vater. 
the  water  so  as  to  make  it  more  injurious  to  the  lower  mine,  or 
more  advantageous  to  himself.     Thus  where  the   defendants, 
having  in  their  mines  two  seams,  A.  and  B.,  made  a  crut  between 
them  inclining  downwards  in  the  direction  of  seam  B.  as  a  means 
to  the  more  convenient  conveyance  of  the  minerals  in  seam  A.  to 
the  surface,  and  in  order  to  enable  them  to  work  the  minerals  in 
tlie  lower  part  of  seam  A.,  pumped  water  therefrom  up  to  the  level 
of  the  crut,  which  water  flowed  down  the  crut  into  seam  B.  and 
thence  into  the  plaintiff's  mine  and  did  damage,  it  was  held  that 
the  defendants  were  liable  (<■).    In  the  same  case  it  was  also  held 
that  for  water  flowing  down  by  natural  gravitation  from  the  upper 
part  of  seam  A.  into  the  crut,  and  so  into  the  plaintiff's  mine,  the 
defendants  were  not  liable.     At  the  same  time,  however,  the 
Court  intimated  that  if  the  crut  had  been  made  for  the  purpose  of 
turning  water  into  the  plaintiff's  mine,  which  would  not  otherwise 
have  arrived  there,  and  not  for  the  purpose  of  the  conveyance  of 
minerals  from  one  seam  to  another,  the  action  would  have  lain  (d). 


(")  (1S74)  L.  n.  1!)  Ki].  II.-..  c.  B.  \.  S.  ;t7C.. 

('■■)  (i**r.;)  2  App.  (\as.  p.  ys.  (,/)  /,„,„/  J. 

(■■)  /III i  1(1  V.  ]yiJiiitmii,iit.  (i8(;.i)  i:.     iv8oi. 

C.T. 
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And  in   M'rstni'niHtrr  lirifinbo  Coal  and  Cohr  Co.  v.  Clapton  (a), 
where  the  barrier  between  the  plaintiffs'  and  the  defendant's  mines 
having  been  perforated,  the  defendant  constructed  an  artificial 
trough  leading  from  his  mines  to  the  perforations,  for  the  purpose 
of  carrying  off  water  raised  by  pumping  from  below  and  also  the 
drainage  from  the  upper  strata,  Wood,  V.-C,  granted  an  injunc- 
tion to  restrain  the  defendant  from  so  using  the  trough,  drawing 
no  distinction  between  the  two  classes  of  water.     But  where  the 
defendants  worked  two  adjoining  mines,  A.  and  B.,  and  the  water 
from  A.  had  been  accustomed  to  flow  through  a  certain  artificial 
opening  into  B.,  and   the   defendants,  to   save  the  expense  of 
pumping  in  B.,  stopped  up  the  opening,  thereby  causing  the  water 
thus  penned  back  to  rise  in  A.  so  high  as  to  flow  through  certain 
other  openings  made   by  the  plaintiffs'    predecessors  into  the 
plaintiffs'  mine,  it  was  held  that  the  plaintiffs  were  not  entitled  to 
relief,  on  the  ground  that  the  stopping  up  of  the  opening  between 
A.  and  B.  had  the  same  effect  as  though  the  opening  had  never 
been  made  (h).     Another  mode  of  interfering  with  the  natural 
gravitation  of  mine  water  similar  to  that  of  making  a  trough  tc 
guide  its  course  is  that  of  boring  a  hole  to  get  rid  of  the  water,  and 
the  making  of  such  bore-hole,  though  it  may  not  amount  to  a  tres- 
pass, will  not  be  permitted  if  its  effect  will  be  to  cause  the  watei 
to  enter  the  plaintiff's  land  to  a  greater  extent  than  it  did  before  (c) 
The  same  immunity  which  attaches  to  the  removal  of  minerals 
underground,  attaches  also  to  the  digging  and  removing  of  portioni 
of  the  soil  on  the  surface  (rf),  such  as  gravel,  brick-clay,  &c.    I 
also,  apparently,  attaches  to  certain  agricultural  operations.   "  I 
a  man  be  so  situated  with  regard  to  his  neighbour  that  by  ai 
ordinary  act  in  the  use  of  his  neighbour's  land,  such  as  by  dee] 
ploughing,  the  ordinary  flow  of  water  is  sent  from  that  land  on  ti 
his  land,  he  would  be  in  the  position  of  having  his  land  subjec 
to  that  defect,  and,  therefore,  could  not  recover  for  the  injury  h 
might  suffer  "  (<■).     So  where  a  farmer  by  ploughing  up  fores 


(a)  (18r.7)  36  h.  J.  '"h.  4:t;. 

(h)  Imwiij-  v.  .S7,.^^(1H70)3•)L.  J.  Ch. 
834. 

(r)  IOk^  CiiinherUiiid  Inm  ,S''  Steel 
Co.  V.  A>«,//<'w.  (187!0  n  Ch.  D.  7H2  : 
and  cp.  nitul'r;/  v.  L<i,ii-tih'ire  ,<•  Y»>-k. 


flih-e  Jl.  Co.,  (1884)  13  Q.  U.  D.  131. 

(rf)  See ;;/•)•  Fry,  J.,  Attonicii-deni'i' 
V.  ToiiiUhi;  (187'.t)  12  Ch.  D.  p.  23m. 

((•)  Pi-r     Brett,    M.K.,     WlmUeij 
LiiHrafJihrS-  Yi>i-lt.ihii-r  II.  ^'c.  atp.  U 
.■ciifni.     B'.it    these   asricnltural  op<>ri 
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land  and  bringing  it  into  cultivation  caused  thistles  to  grow  where 

none  grow  before,  and  the  thistle  seeds  were  blown  by  the  wind  on 

0  his  neighbour  s  land  and  did  damage,  it  was  held  that  no  action 

ay.     He  was  under  no  obligation  to  cut  the  thistles  periodically 

to  prevent  the  escape  of  the  seeds  (a).    This  decisicMi  must  be 

thf  iJstl  "  I"'"'"'  "'"•  ^'^  '"* '''''  '""^  «1^^-^^'-  ^^h-h  caused 
the  thistles  to  spring  up  was  a  natural  use  of  the  soil.     Tf  it  hud 

been  a  non-natural  use,  then,  although  he  did  not  intentionally 

bring  the    nst^s  on  to  his  land,  but  they  grew  there  spontaneously 

as    leresutof  his  having  broken  upthesurface.he  wouldhave  been 
liable  on  the  principle  of  Hurdman  v.  Xorth  Eastern  E.  Co  (b) 

There  aij  indeed,  dicta  to  be  found  in  some  of  the  cases  "to  the 
effect  that  the  mine  owner  will  be  liable  to  his  neighbour  for 
injury  caused  by  his  working  his  mine  ,u.jluj,.ntly  (c),  but  the 
expression    "negligence"  must  not  there  be  understood  in  iti 
ordinary  sense,  for  the  mine  owner,  provided  he  uses  his  mine  in 
a  natural  way,  that  is  to  say,  according  to  the  ordinary  and 
approved  course  of  working,  is  not  under  any  obligation  to  take 
any  care  at  all.     Those  dicta  were  probably  intended  to  refer  to 
improper  modes  of  working,  such  as  that  of  interfering  with  the 
gravitation  of  the  mine  water,  in  which  case  the  user  is  not 
natural  m  the  legal  sense  of  the  term. 

But  a  covenant  inserted  in  a  mining  lease  that  the  lessee  shall 
win  the  coal  "  fairly,  duly,  honestly,  and  in  a  proper  and  work- 
manhke  manner  "  will  render  such  lessee  liable  in  damages  should 
he  win  the  coal  by  an  unfair  and  negligent  but  profitable  system 
of  mining  (d).  j    ^"^ 

The  rule  that  a  natural  user  of  land  will  create  no  responsibility 

does  not  apply  to  the  case  of  withdrawal  of  support.     Though 

he  removal  of  minerals  is  a  natural  user  of  mineral  property  if 

by  reason  of  such  removal  a  subsidence  occurs  in  the  land  of 
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tions  would  not,  uj^n  the  principle  of 
tlie  niininsr  cases  above  referre.1  to,  in- 
clu.lo  the  making  of  ridj:e8  ami  furrows 
where  tlic  object  was  to  get  rid  of  the 
Water. 

(")  (iileK\.  H««fr,  (1890)24  Q.B.D. 

('')  See  next  page.  But  liability  for 
.lamares  resulting  frnn,  r,on-T>r,iui-ai  user 
's  Imuted  to  cases  in  which   there  has 


been  nothing  analogous  to  contribiitoiy 
negligence  on  the  part  of  the  plaiutitf"- 
Kaxten,  ,<•  Smtl,  Afri,„,i  Telegr,,,,!, 
Co.  V.  Oipe  Tiiwn  7'ritiiiwai/.i  ^()..(lyO'>> 
A;  C.  SSI,  P.  C.  •  V       -/ 

0)  J'cr  fur..  Smith  V.  Ke/tficlt.  QH19-) 
7  0.  B.  p.  :,C,i  ;  j,fr  Erie,  C.J..  Jiaird  v. 
II  illiammn,  (I8ti3)  15  C.  B.N.  S.  p.  391. 

00  \V(if.w>i\.  Chartem!ort/i,ci'Mo)l 
K.  B.  74,  C.  A. 
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Bringing  on 
to  land  things 
likely  to  do 
damage  if 
they  escape. 


ACTS   DONE   AT   THE    DOER's   PEBIL. 

the  adjoining  ONvner,  the   party   causing   the    subsidence  will 

be  liable ('()•  .     ,   ••,         tu 

In  assessing  the  measure  of  damages  in  cases  of  subsidence  the 
referee  is  not,  however,  entitled  to  include  either  an  allowance  for 
risk  of  future  injuryfrom  probable  further  subsidence,  or  for  present 
depreciation  in  value  caused  by  the  risk  of  future  injury  (h). 

2  To  the  second  of  the  three  classes  of  acts  of  user  of  property 
above  mentioned,  namely,  that  of  acts  lawful  in  themselves 
,hich  the  doer  does  at  his  peril,  and  liability  for  which  is 
independent  of  any  question  of  negligence,  belong  all  those 
modes  of  user  of  land  which  are  not  included  under  the  head  of 

natural  user.  .    ,  j    i- 

Non-natural  user  of  land  may  consist  in  some  physical  dealiiio 
with  the  soil  itself,  such  as  a  mining  operation  not  conducte(J 
according  to  the  ordinary  course  of  mining,  or  the  making  of  a 
channel  whereby,  the  -in-water.  the  flow  of  which  was  theretofor, 
distributed  over  a  w. ;.  urface,  is  concentrated  on  a  particula^ 
point  and  discharged  upon  the  plaintiff's  land  below  m  sucl 
volume  as  to  do  damage,  or  the  making  of  an  embankmen 
^vhereby  the  natural  drainage  of  the  soil  is  penned  back  to  th 
damage  of  the  plaintiff's  land  above,  or  the  erection  of  a 
artificial  mound  of  earth  against  the  wall  of  the  plaintiff's  hous 
whereby  damp  is  caused  to  ooze  through  the  plaintiff's  wall  an 

do  damage  (t).  .     .    ,   .     .        „  , 

Again,  non-natural  user  of  land  may  consist  m  bringing  on  t 
it  things  not  naturally  there  ;  if  any  such  thing  having  been  | 
brought  there  escapes  therefrom  and  does  damage  the  owner  w> 
be  liable,  however  great  care  he  may  have  t<'^  ■•  o  prevent 
escape  Thus,  where  the  defendant  had  a  p..  .y  ad]oming  tl 
plaintiff's  house,  and.  owing  to  the  wall  of  the  privy  being  out 
repair,  the  filth  from  the  privy  flowed  into  the  plamtiff  s  cells 
the  defendant  was  held  liable,  not   upon   the    ground    of  a: 


(«)  Hii III i>h  riff  w  Jlmijileii.  (1850)  12 
Q.  B.  73'.':  t>'rl  of  Wextiii'iri'lmi'i  v. 
yni-  ShiivleKtonf  (Wierij  Co..  (lUOW)  Wi 
L  T  72.'i :  H.  I^.  :  Bixhoii  Avrhltiiid 
ro.,mrniti'ir    S.rirt,/     v.    ButtfrhwwU 

roiurrij  n,,  (iy»4)  2  ch.  419.    see 

below,  p.  443. 

(fc)  Tiiiinivliffi'  ,V  IlampMii,  TJd.   v. 


UV..?  Lei(ih  OiUkfij  Co..  (VM>')  74  L 
t'h.  tuy. 

((•)  JIiiriliiKiii  V.  \oi-f!i  ICii'ti'i'ii 
Co.,  (1878)  3  C.  1'.  D.  UiS  :  Hi;',Jfi 
S<iilh,nl.  (187<1)  2  Ch.  U.  iW2.  Cp.  fi 
V.  ]yalker.  (18'.lO)  24  (^  B.  D.  fl5t'. ; 
to  which  sev  ab-jvp,  p.  429. 
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prescriptive  liability  in  him  to  repair  the  wall  for  the  benefit  of 
the  plamtiti-,  but  on  the  ground  that  "  he  whose  dirt  it  is  must 
keep  It  that  it  may  not  trespass  "  (a).     In  Meh-h,;-  v.  liiilanch  (h) 
the  defendants  constructed  a  reservoir  on  land  situate  over  some 
old  mines  which  had  been  worked  out.     The  plaintiff,  the  owner 
of  an  adjacent  colliery,  had  by  lawful  working  of  his  own  mine 
opened  a  communication  between  it  and  the  old  workings  under 
the  site  of  tlie  reservoir.     The  existence,  however,  of  this  com- 
munication  was    not  known  to  the  defendants,  nor  were  they 
guilty  of  any  negligence  whatever  in  the  course  of  their  operations. 
Upon  the  reservoir  being  filled  the  watsr  burst  down  into  the  old 
workings  below  and  flowed  through  the  underground  communi- 
cation  into   the  plaintiff's   mine.     The   House  of    Lords  held, 
affirming  the  judgment  of  the  Exchequer    Chamber,  that   the 
defendants  were  liable.  Blackburn,  J.,  in  delivering  the  judgment 
of  the  Exchequer  Chamber,  laid  down  the  law  as  follows  :  "  We  r     • 
think  that  the  true  rule  of  law  is,  that  the  person  who,  for  his  own  >"-'-/"'•  v. 
purposes,  brings  on  his  land  and  collects  and  keeps  there  any  thin-  ^^''""'''' 
likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and" 
if  he  does  not  do  so,  is  pmnu  fade  answerable  for  all  the  damage 
which  is  the  natural  consequence  of  its  escape.     He  can  excule 
himself  by  showing  that  the  escape  was  owing  to  the  plaintiff's 
default,  or  perhaps  that  the  escape  was  the  consequence  of  vis 

major,  or  the  act   of  God The   general    rule,   as   above 

stated,  seems  on  principle  just.  The  person  whose  grass  or  corn 
IS  eaten  down  by  the  escaping  cattle  of  his  neighbour,  or  whose 
mine  is  flooded  by  the  water  from  his  neighbour's  reservoir  or 
".hose  cellar  is  invaded  by  the  filth  of  his  neighbour's  privy,  or 
whose  habitation  is  made  unhealthy  by  the  fumes  and  noisome 
vapours  of  his  neighbour's  alkali  works,  is  damnified  without  any 
fault  of  his  own  ;  and  it  seems  but  reasonable  and  just  that  the 
neighbour,  who  has  brought  something  on  his  own  property 
vhich  was  not  naturally  there,  harmless  to  others  so  long  as  it  is 
confined  to  his  own  property,  but  which  he  knows  to  be 
mischievous  if  it  gets  on  his  neighbours',  should  be  obliged  to 
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(a)  Tenaiif  v.  Gohhi-hi,  (1704)1  Ssilk 
21  and  360  ;  Lord  Uajni.  108U  :  Jiroict 
y.  DiiimihU   I'lnjioi-atuiii,  (l»9y)  2  Ch. 


378. 

(*)  (ISiW-S-)  L.  li.  1  Kx.2rtr.:  L   R  H 
H.  L.  330. 
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make  good  the  damage  which  ensues  if  he  does  not  succeed  in 
confining  it  to  his  own  property.     But  for  his  act  in  bringing  it 
there  no  mischief  could  have  accrued,  and  it  seems  hut  just  that  he 
should  at  his  peril  keep  it  there  so  that  no  mischief  may  accrue, 
or  answer  for  tlie  natural  and  anticipated  consequences.     And 
upon   authority,  this,  we  think,  is   established   to  be  the  law, 
whether  the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
stenches  *'  (a).     And  this  statement  of   the  law  was  expressly 
approved  and  adopted  by  the  House  of  Lords  (h).    A  recent  exem- 
plification of  this  rule  is  afforded  by  the  rather  unusual  case  of 
O'Gormtin  v.  O'Gonuau  (<),  in  which  it  was  held  that  the  defendant, 
who  kept,  "  in  an  unreasonable  place,"  "  an  unreasonable  number 
of  bees  of  a  dangerous  and  mischievous  nature,  and  accustomed 
to  sting  mankind  or  domestic  animals,"  was  liable  to  the  plaintiff 
in  damages  for  personal  injuries  resulting  from  his  horse,  owing 
to  the  btinging  of  the  bees,  plunging  and  throwing  him  down. 

In  one  case  the  Divisional  Court  drew  a  distinction  between 

the  escape  of  fair  water  and  that  of  foul,  and  while  admitting  that 

a  householder  would  be  liable  for  the  escape  of  foul  water  from 

his  waste-pipe,  held  that  in  the  absence  of  negligence  on  his  part 

he  was  not  liable  for  damage  done  to  the  adjoining  premises  bj 

the  escape  of  water  from  the  supply  pipe  through  which  his  house 

was  supplied  from  the  neighbourinp     iterworks  (d).  This  decision 

however,  seems  irreconcilable  with  the  reasoning  of  the  Court  o! 

Appeal  in  Anderson  v.  Oppenheimer  (e),  where  it  apparently  was 

conceded  that  in  such  a  case  the  defendant  would  come  withir 

the  principle  of  Fletcher  v.  Rylands.    Moreover,  the  distinctioi 

between  dirty  water  and  clean  seems  unsatisiac.ory,  for  the  latte: 

will  in  many  cases  be  as  injurious  as  the  former  (/).   Nor  will  thi 

fact  that  the  person  fouling  the  water  acted  under  statutor; 

powers  exonerate  him  from  liability  (jr). 


(«)  (IHtiti)  L.  B.  1  Ex.  p.  279. 

(/<)  (1868)  L.  K.  3  H.  L.  \\.  340. 

(<•)  (1903)  2  Ir.  R.  573. 

(rf)  Sutton  V.  Curd.  (188t!)  W.  X. 
J).  120 ;  iiiid  see  Jtniwu  v.  Diiiinfahle 
Corjionitidii,  (IH'Jit)  2  Oh.  378  (a  case  of 
sewage)  :  and  (fil>hinf/>'  v.  lltiiiyerford, 
<1<.I04)  1  Ir.  K.  211,  C.  A. 

(^)  (1880)  .")  Q.  B.  D.  602.  See  below, 
,,.441. 

(./■)  A  pipe  carrying  the  drainage  Irom 


two  houses  may  be  a  sewer,  althong 
from  one  house  it  takes  rain-watt 
only  :  SiUex  v.  Fulhuui  lioivuiih  Coiitui 
(l'J03)l  K.  B.  829,O.A. 

(«/)  Hutclirller  v.  Tunhiidije  IIW 
(ui>  r,i.,  (lUOl)  84  L.  T.  765.  As  1 
the  responsibility  inter  jmrtes  when  tl 
damage  complained  of  actually  resul 
from  the  act  of  a  third  party,  see  A' 
lirrwerrj  ('".  v.  I'^tit-z/iridd  (rh 
Dixtrlct  Cmneil,  (1904)  68  J.  P.  3. 
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Thus,  it  has  heen  held  by  the  Privy  Council  in  the  recent  case  of  The 
Mayor  and  Corporation  of  Hawthorn  v.  Kannidiiih  (a),  that  the  appel- 
lant Mayor  and  Corporation  were  liable  in  damages  (on  the  ground 
of  negligence)  for  the  flooding  of  the  respondent's  land  with  sewage, 
owing  to  the  insufficient  capacity  of  a  sewer  belonging  to  them. 

In  Xatioml  Tdephone  Co.  v.  Baker  (h),  the  prineipll  of  FU-trha-  Escape  of 
V.  linlandH  was  held  to  apply  to  the  escape  of  an  electric  current  fZltt 
from  the  land  of  the  party  creating  it.  In  that  case  a  tramway 
company,  who  had  statutory  authority  to  use  electrical  power 
and  who  in  fact  used  the  best  known  -system  of  electrical  trac- 
tion, by  the  working  of  their  tramway  caused  electrical  disturb- 
ance of  the  wires  of  a  telephone  company  in  the  neighbourhood. 
Kekewich,  J,,  was  of  opinion  that,  but  for  the  fact  that  they  were 
acting  under  statutory  powers  they  would  have  been  liable  (c). 

In  Firth  v.  Boulinif  Iron  Co.  (d),  the  defendants'  predecessors 
had  fenced  their  land  with  wire  rope,  and  the  defendants  continued 
the  fence  and  occasionally  repaired  it.     From  long  exposure  the 
strands  of  the  wire  comprising  tlie  rope  decayed,  and  pieces  of  it 
fell  to  the  ground  and  lay  hidden  in  the  grass  of  the  adjoining 
pasture  occupied  by  the  plaintiff.     The  plaintiff's  cow  grazing 
there  swallowed  one  of  these  pieces  and  died  in  consequence.     It 
was  held  that   the  defendants  were  liable  to  compensate  the 
plaintiff  for  the  loss  of  the  cow  on  the  ground  that  they  were 
bound  to  prevent  portions  of  their  wire  from  escaping  on  to  their 
neighbour's  land.     In  Crouhnrat  v.  Amcrnhani  Burial  Board  (e)  Growth  of 
the  defendants  planted  on  their  land  some  yew  trees,  and  allowed  ^^'^  "**'• 
them  to  grow  over  the  boundary  so  as  to  project  over  the  adjoin- 
ing field.     The  plaintiff,  who  was  unaware  of  the  existence  of  the 
yew  trees,  placed  his  horse  at  pasture  in  the  field,  and  the  horse 
ate  some  of  tlie  projecting  branches  of  the  yews  and  died  in  con- 
sequence.    The  defendants  were  lield  responsible,  for,  the  trees 
being  likely  to  do  damage,  they  were  bound  to  keep  them  in 
within  the  limits  of  their  own  land  (/). 


'It 


(«)  (l!t()3)  22  T.  L.  11.  28,  V.  C. 

(*)  (IK!I3)2  fh.  1«6. 

(.'•)  And  sue  Eautera  U'eleij i;i jih  <  '0.  v. 
<'iil)eT,iwiiTramwaij»  ^'.»..  (1!»02)  .A.  C. 
381. 

W  (1878)  3  C.  I'.  U.  2.->4. 
C)  U8^8J  i  JJx.  D.  :,. 


(J)  The  mere  po>ses>ion,  however,  of 
yew  trees  which  do  not  piojcct  over  the 
boundary,  however  clo^e  to  the  boundary 
they  may  be.  iloes  not  inipuse  on  the 
owner  any  duty  to  fence  them  so  as  to 
prevent  his  neiL'libjur-  c:>.ttlp  i;;  the 
tield  adjoining  from  putting  their  heads 
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And  an  ijijuuction  will  lie  against  a  person  who  allows  tli 
branches  of  his  trees  to  overhang  his  neighbour's  laud,  if  therel.; 
his  neighbour's  trees  suffer  damage  (a). 

One  who  is  bound  by  prescription  or  otherwise  to  allow  foreigi 
matter  to  come  on  to  his  land  is  to  be  considered  as  bringing  i 
there  within  the  meaning  of  the  rule.  Thus,  where  an  old  draii 
which  commenced  under  the  defendant's  premises  and  receiv.- 
his  sewage,  ran  under  and  received  the  sewage  of  several  othe 
houses,  then  turned  back  through  the  defendant's  premises,  an 
ran  under  the  plaintitT's  cellar  and  thence  away  to  a  main  sewe; 
and,  the  part  of  the  return  drain  which  passed  through  tli 
defendant's  premises  being  decayed,  the  sewage  escaped  an 
flowed  into  the  plaintiff's  cellar  and  did  damage,  it  was  held  tin 
the  defendant  washable,  notwithstanding  that  the  drain  was  n( 
known  to  the  defendant  to  ttirn  back  and  run  under  his  premise 
and  those  of  the  plaintiff,  and  was  not  known  to  be  out  of  repai 
and  the  want  of  repair  was  not  attributable  to  any  negligence  c 
his  part  (h).  In  that  case  the  Court  were  of  opinion  that  the  fa 
of  part  of  the  sewage  having  come  from  the  defendant's  premisi 
in  the  first  instance  was  immaterial,  and  that,  even  if  it  bad  nc 
he  would  still  have  been  liable,  for  "  it  was  the  defendant's  du 
to  keep  the  sewage  which  he  was  himself  bound  to  receive  fro 
passing  from  his  own  premises  on  to  the  plaintiff's  premis 
otherwise  than  along  the  cM  accustomed  channel "  (c). 

tion  of  oyster  i'yf,an  District  Council  (il),  that  since  the  passing  of  the  S 
Fisheries  Act,  1868  ('■) ,  there  can  be  no  acquisition  of  a  prescript! 
right  to  discharge  sewage  into  the  sea,  in  any  locality  where  su 
discharge  will  contaminate  oysters  in  a  private  oyster  bed. 


over  the  boumlaiy  and  browsintr  on 
them  :  Poiitimj  v.  .Viwic",  (K^'-'^)  2  Q.  l<- 
281.  Whether  where  the  yews  are 
adjacent  to  a  hit,'h-roiid  there  is  not 
such  a  duty  as  towards  the  owners  of 
cattle  passing  along  the  high-road  is 
doubtful.  Hut  possibly  there  is  on  the 
principle  of  liurw-i  v.  HVnf/,  (1H.")0) '.» 
I'.  K.  :t!12.  Soe  t>er  Collins,  .J.,  in 
Ponthi;!  T.  .YwAw,  (ISiH)  2  Q.  B.  p.  2'.tl. 
(ii)  Uniith  V.  *V((Wy,  (11)04)  2  K.  V: 
44H. 


(7/)   ItiinijihnfK    v.    f^,>ll.■<hl.^,  (1X77 
C.  1".  U.  23!i. 

(f)  ///'■(/.  p.  244.  In  the  mctrop. 
the  division  of  responsibility  Ijetwc 
the  particular  owner  of  jiroperty  :i 
the  London  founty  Council  in  the  c 
of  a  sewer  (that  is,  a  drain  used  f'lr 
drainajie  of  more  than  one  buildini; 
\aricd  by  a  statute.  See  also  Xnfl 
V.  yAiHvc.  ( I '.tO."0  1  K.  li.  •"•27. 

(ff)  (I'.K).-.)  :i  L.  o.  1!.  '■;".•. 

(O  31  A:H2  Vict.  c.  4.".. 
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The  miking  of  a  fire  involves  the  bringing  on  land  o(  something  r.iabiiity  for 

not  naturally  there,  and  therefore  the  owner  of  the  the  is  bound  li'rSjen- 

to  keep  it  in  at  his  peril.      "  If  my  fire  by  misfortune  burn  the  '''",'"' 

■1.1  iiegiij^ence. 

goods  of  another  man,  ho  shall  have  an  action  on  the  case  against 

me  ■*  (a).    "  If  my  servant  put  a  candle  or  other  fire  in  a  place  in 

my  house,  and  ii  falls  and  burns  all  my  house  and  the  house  of 

my  neighbour,  an  action  on  the  case  lies  against  me  "  (/<).     And 

the  person  who  kindles  a  fire  in  an  open  field  in  the  way  of 

husbandry  is  as  much  liable  for  the  escape  of  the  fire  as  if  he  had 

made  it  in  a  house ;  "  he  must  at  his  peril  take  care  that  it  does 

not,  through  his  neglect,  injure  his  neighbour"  (c). 

By  the  common  law  indeed  not  only  was  a  person  who  kindled  < 'amnion  law 
a  fire  absolutely  liable  to  others  whose  property  was  injured  by  "■"'*=»*  *° ''f^^^- 
such  fire  spreading,  but  there  was  also  a  presumption  of  law 
that  every  fire  originating  upon  a  person's  premises,  the  original 
kindling  of  which  could  not  be  traced,  was  kindled  by  the  owner 
of  the  premises  or  his  servants,  for  whose  acts  he  was  responsible. 
It  the  fire  could  be  traced  to  the  unauthorised  act  of  a  stranger  ((/), 
or  even  of  a  lodger  (c),  the  owner  of  the  premises  was  not  liable, 
but  in  the  absence  of  such  proof  of  its  origin  it  was  presumed  to 
be  his  fire  (/).  "  If  a  fire  light  suddenly  in  my  house  I  knowing 
nothing  of  it,  and  it  burn  my  goods  and  also  the  house  of  my 
neighbour,  an  action  on  the  case  lies  against  me  by  him  "  (^). 

By  (J  Ann.  c.  31,  s.  6,  however,  the  law  in  this  respect  was  How  far 
altered,  and  it  was  provided  that  no  action  should  be  brought  statute'  ^' 
against  any  person  in  whose  house  or  chamber  any  fire  should 
accidentally  begin.  That  Act  has  been  repealed,  but  the  pro- 
vision of  the  above  section  is  re-enacted,  with  this  modification, 
that  it  is  extended  to  fires  other  than  domestic  fires,  in  the 
Metropolitan  Building  Act,  14  Geo.  III.,  c.  78,  s.  86,  which  pro- 
vides that  no  action  shall  be  maintained  against  any  person  •'  in 
whose  house,  chamber,  stable,  barn,  or  other  building,  or  on 
whose  estate  any  fire  shall  .  .  .  accidentally  begin,"  and 
which  section,  although  occurring  in  a  local  Act,  has  been  decided 

Ab.     Action     sur     Case,  (,■)   A!!,;,    v.    S'l-ji/ieiMw,    ^17oo)     I 


(")    IloUe. 
r..  i. 

(,/')  Ibid.  15.3 
{.(■)  Th  here  die 
Mu.l.  I.-.2. 
C'O  Uolle,  Ab.  Acti.  .u  sur  Case,  U.  6 


.Stiiniji,  (1GU7)    12 


(<■)   AUr,, 
Liitw.  '.10. 

(./■)  Seii   jifi-   Ldrd  Tciitculen.  C.J. 
Itrcqiirt  V.  Miinirtlnj.  (|s;jl)  i  H.  ,v  Ad. 

(//)  Uolle,  Ab.  Action  sur  Case.  B.  2. 
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to  be  n  general  law  iipplicable  to  the  whole  kitiRdom  (a),  althouj;! 
in  a  modern  cusf  (/')  its  application  to  Scotland  liiis  been  doul)tt(l 
The  effect  of  these  statutes,  it  is  apprehended,  was  merely  to  shif 
the  oinm  of  proof,  by  doing  away  with  the  presumption  that  thi 
lire  was  kindled  by  the  owner  of  the  premises,  and  to  leave  tlv 
rule  as  to  the  extent  of  the  liability  of  the  party  who  is  provei 
to  have  kindled  it  exactly  aa  it  was  by  the  common  law.  Th^ 
words  "accidentally  l)ej5in  "  refer  to  the  original  kindling  of  th 
fire,  not  to  its  spreading.  Thus  where  a  man  lit  a  fire  in  hi 
field  and  the  wind  caused  it  to  spread  and  burn  the  plaintili" 
trees  in  the  adjoining  field,  the  case  was  held  not  to  be  wiihii 
the  Act  (f),  one  of  the  reasons  being  that  the  fire  "  did  no 
begin  accidentally,  but  was  knowingly  lighted  by  the  defendan 
himself  "UO-  So,  too,  if  a  i>erson,  without  express  statutor, 
authority,  use  locomotive  steam  engines  on  his  land  and  spark 
escape  from  the  engines  and  do  damage,  he  will  be  liabl 
although  he  may  have  taken  all  possible  precautions  to  preven 
the  escape  of  the  sparks  (e) ;  and  no  distinction  can  properly  b 
drawn  between  the  case  of  a  fire  in  a  steam-engine  and  an, 
other  kind  of  fire,  for  the  language  of  the  Act  is  perfectly  general 
If  then  a  person  light  a  candle  in  his  house,  and  while  carryin 
it  accidentally  stumble  and  set  fire  to  the  curtains,  and  the  fir 
spread  to  the  house  of  his  neighboia-,  apparently  he  will  have  n 
defence,  the  statute  notwithstanding,  though  perhaps  in  sue' 
case  one  might  properly  differentiate  between  the  original  inten 
tional  lighting  of  the  candle  and  the  subsequent  accidental 
ignition  of  an  altogether  different  article  by  reason  of  the  fortuitou 
stumble  of  the  person  carrying  the  candlestick.  It  may  seei 
remarkable  that  if  the  above  statement  of  law  be  accurate  n 
action  for  damage  caused  by  fire  accidentally  spreading  from  on 
house  to  another  should  ever  have  been  brought  since  the  passiu 
of  the  above  statute  of  Anne.  But  it  is  a  sutiicient  answer  t 
any  objection  founded  upon  that  fact  to  point  out  that  neither  i 


(«)  Filllter  V.  J'lii/ijiartl,  (1X47)  U 
ii.  ii.  :i47  :  iiotu  e>i)iJtiiilly  pp.  :<">4,  S.Vi, 

(/()  ]i'ri-f III iimtrr  Fire  Offire  v.  trlatyow 
I'lvriilfitt  Iiirentiiient  •Sucietij.  (1HS8)  \'A 
A.  C.  ti'.t!!,  1.01(1  Wiitsjii  at  p.  7  Hi. 

(,)  r-mtrr  V.  Phhii<:,r<l.  (!H47)  1! 
y.  B.  347. 


((/)  Per  cur..  h'ilUter  v.  Phipjimi 
p.  ;i")S  ;  aiul  sec  ViiiiiihuH  v.  Meiilv 
OHH7)3  liing.  N.  C.  4(18. 

(f)  .loiu-x  V.  i'entiiiiiMj  II.  Co.,  (.18(j> 
L.  U.  3  y.  11.  733  :  Pouvll  v.  Ful 
(I.SM'.!)  :.  Q.  B.  D.  J'J7. 
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■•"liontiineous 
iu'iMtiim. 


any  trace  to  be  found  in  the  hooks  Hiiice  that  date  of  any  action 
for  ne.,li,„'ntb,  caiwing  tire  to  Hpread  from  one  houHo  to  anollier 
althonRh  cases  niunt  arise  every  day  in  wliicli  it  could  l)e  clearly 
proved  tliat  the  spread  of  the  fire  was  due  to  tlie  Kiossest  carJ. 
lessness.  and  there  is  express  a.ithority  that  the  statute  does  not 
protect  any  one  who  has  heen  guikv  of  negligence  («)• 

A  iwson  however  will  only  be  held  responsible  for  damage  ihci, 

I)y  hre,  if  it  he  proved  that  the  fire  is  ///*  fire,  if,  that  is  to  say    ''•"'*''^'"'»n*  - 

he  caused  the  original  ignition  ;  hut  this  he  will  have  done  none     ''' 

the  less  because  such  ignition  was  unintentional,  if  he  brought 

into   contact    substances   which    spontaneously    ignited    under 

conditions  making  such  spontaneous   combuHtion   antecedently 

probable.     Thus  where  a  person  made  a  stack  of  hay  on  the 

edge  of  his  land  in  such  a  green  condition  that  it  was  "likely  to 

Ignite,  and  did  ignite,  and  the  fire  burnt  the  plaintiff's  cottages 

adjoining,  the  owner  of  the  stack  was  held  liable  (/>).     Tliis  casf 

18  sometimes  said  to  have  proceeded  on  the  ground  of  negligencb 

I)ut  the  negligence  cliarged  against  the  defendant  was   not  in 

omitting  to  take  precautions  to  provent  the  fire  spreading,  but 

m  stacking  the  hay  while  green,  without  which  the  fire  could 

not  have  been  said  to  be  the  defendant's  fire  at  all.     In  the 

course  of  his  judgment  Tindal.  C.J.,  puts  the  case  of  a  chemist 

making    experiments   with   ingredients,    singly    innocent,   but, 

when  combined,  liable  to  ignite ;  if  he  leaves  them  togetlier  and 

injury  is  thereby  occasioned  to  the  property  of  his  neighbour,  it 

cannot  be  doubted  that  he  would  bo  liable  (r).     The  fire  resulting 

from  such  combination,  although  unintentional,  is  the  defendant's 

fire  within  the  meaning  of  the  rule. 

So,  too,  one  who  brings  gas  on   to   his  premises,  or   stores  Damag.  i.y 
gunpowder  or  other  explosives  there,  is  presumably  liable  if  an  ^fve  "ol''"' 
explosion    occurs   which    does    damage,  without   any   proof   of  ^'«=tricity. 
negligence.     The  storage  of  explosives  is  now  regulated  by  the 
Explosives  Act,  1875  (J),  under  which  the  maximum  amount  of 
gunpowder  which  may  be  kept  in  any  one  place  for  private  use 
IS  thirty  pounds,  while  gunpowder  kept  in  larger  quantities,  or 


('/)  Fillitpi-  V.  Phipparil,  (IS47')  U 
<^  H.  347. 

(*)  Viiualiaii  V.  l/'.'u/,!!-/.  (]SS7")  ■\ 
I'.ing.  N.  C.  4t;8. 


((•)    Viiiiiihiii    V.   Mi'hIikt,  (1837)  3 
Ring.  X.  ('.  at  p.  474. 
00  o^J  Vict.  c.  17. 
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Defcndaii  f 
liable  only 
wh<^re  tiling 
complaiin'il  of 
escnpeil  of 
itself. 


for  purposen  of  saie,  can  only  bo  lawfully  stored  in  opeciall 
licoiified  or  re^iHteretl  preniiHes.  Even  ahould  an  exploHion  occii 
in  preniiHeH  duly  UceuHed  under  the  Act,  the  owner  would  atill  L 
liul)le  for  datnii(;e  accruing  to  hia  neiKhbours  theretruni,  for  ther 
iH  nothing  in  the  Htutute  to  take  away  (trivutu  rights  of  action  k 
injuries  arising  from  the  keeping  of  espluHivea ;  while  if  explosivt 
be  stored  in  breach  of  the  regulations  of  the  Act,  and  an  explosio 
should  occur  as  the  result  of  their  being  suiick  by  lightning,  i 
may  well  be  doubted  whether  the  act  of  God  {a)  would  in  sue 
case  afford  any  defence,  the  mere  keeping  of  the  explosives  bein^ 
under  the  circumstances,  jxr  ne  unlawful. 

In  the  case  of  an  explosion  in  an  electric  main,  caused  )> 
insufficient  ventilation,  it  was  held  recently  that  the  loci 
authority  to  whom  it  belonged  was  liable  in  damages  to  a  passe 
by  for  injuries  sustained  by  her  from  nervous  shock  (/>). 

The  rule  of  law  as  laid  down  in  Fletchr v.  lii/latuh  (< )  include 
all  kinds  of  things  likely  to  do  mischief  if  they  escape,  but  i 
order  to  bring  a  case  within  that  rule  the  thing  whose  escape  i 
complained  of  must  have  escaped  of  itself,  that  is  to  say,  oitht 
voluntarily  and  of  its  own  motion,  as  in  the  case  of  a  bea» 
trespassing,  or  else  by  the  ui«re  operation  of  one  of  the  ordinar 
forces  of  nature,  sue'n  as  pravity  in  the  case  of  water  flowin 
from  a  reservoir  or  filth  from  a  privy,  combustion  in  the  case  c 
gunpowder  exploding  or  fire  spreading,  and  diffusion  in  the  cas 
of  gases  esctti  ing  from  chemical  works.  The  rule  does  not  appi 
to  a  case  in  which  the  thing  complained  of  has  been  actual! 
removed  from  off  the  defendant's  laud  by  a  third  person.  Thu 
a  declaration  averring  that  the  defendant  was  possessed  of  ye' 
trees,  and  that  it  was  his  duty  to  prevent  the  clippings  froi 
being  placed  on  land  not  occupied  by  him,  and  that  he  took  ij 
little  care  of  the  clip))ings  that  they  were  placed  on  land  nc 
occupied  by  him,  whereby  the  plaintiff's  horses  were  poisonec 
was  held  bad  on  demurrer  on  the  ground  that  it  was  consi»teii 
with  the  declaration  that  the  clippings  might  have  been  carrie 
on  to  the  plaintiff's  land  by  a  stranger  without  the  defendant 
knowledge  {d).     A  distinction,  however,  is  here  apparently  to  h 

('/)  As  to  whicli,  sec  below,  p.  4,">H.  (r)  (littit!)  L.  K.  1  Ex.  p.  27'J. 

(I/)  .SoloHioni     V.     Slepnfij     Hvroiiiih  (il)    ll'ilfun  v.  .Yewberrif,  (^IS'l)  LA 

r.«mf7,  (I9<.«;)  3  L.  G.  K.  !>12.  7  y.  1'..  :il. 


rALL   OP   SOLID   BoniEH. 

.Irawn  l)€twecn  such  n  caM  aa  iIuh  la^t  in  which  the  act  o(  the 
third  party  was  th«  Bole  motive  power  which  chanRed  the  local 
IHjBition  of  the  thinw  which  did  the  daraaRe,  tiie  thin«  having  no 
tendency  to  escar*  of  itself,  and  a  erne  in  which,  the  thing 
having  a  tendency  to  escape  of  itself,  the  act  of  the  thir.l  person 
has  consisted  in  removing  the  harrier  or  Iwnd  that  confined  it, 
as  for  instance,  where  a  stranger  has  wrongfully  .laniaged  the 
emhnnkment  of  the  defendant's  reservoir,  whereby  the  water  has 
flowed  out,  or  has  opened  the  gate  of  the  defendant's  field, 
whereby  his  cattle  have  escai^d.  In  the  latter,  it  is  conceived 
the  defendant  will  be  responsible  for  the  escape,  notwithstanding 
the  intervening  w  ongful  act  of  the  tliird  i^rson.  This  dis*^ 
tinction  is  no  doubt  somewhat  fine,  but  it  seems  warranted  by 
the  authorities  (a). 

But  as  the  law  of  gravitation  applies  as  well  to  solid  bodL 
to  fluids,  it  is  apprehended  that  a  solid  body  placed  at  a  dista  e  »  , 
from  the  ground  in  a  position  in  which  from  want  of  cohesion  it  "iM.ii^ 
■my  fall  is  a  thing  having  a  tendency  to  escape  within  the  meaning  '^^Tl^^i.. 
of  the  rule,  and  that  if  it  falls  from  such  position  of  its  own  weight  aI^u'  "  "' 
and  does  damage,  the  owner  who  placed  it  there  will  be  respon. 
sible  (b).  Thus  where  the  defendant  was  possessed  of  a  lamp 
which  projected  several  feet  from  his  house  over  the  public 
foot  pavement,  and  the  lamp,  owing  to  decay  of  part  of  the  iron- 
work, but  without,  as  the  jury  found,  any  negligence  on  the  part 
of  the  defendant,  fell  and  injured  a  passer-by,  the  defendant  was 
held  hable  on  the  ground  that  the  duty  of  a  person  who  maintains 
for  his  own  purposes  something  projecting  over  a  highway  is  a 
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Kit!,!  of 
Itijlil  iiiIm 


(«)  See  below,  p.  455. 

C*)  Thu  jrrounii  ii|kiii  which  Ulack- 
burn,  J.,  in  fMr/irr  v.  lt,jl,i,„h,  (INDC) 
L.  K.  1  Kx.  p.  2H«,  .liBtiiiKuishcI  the 
t-nse  of  iSr-ri//  v.  Lniiilini  Jhwk  r«.,(l86.'.) 
:t  H.  A:  C.  .V.Hi,  where  a.  bale  of  cotton 
which  the  defendants'  Hervnnts  were 
lowering  fell  u|>on  the  plaintiff,  namely, 
that  the  plaintiff  by  Ijeing  on  the 
defendants'  premL^cM  look  tlij  risk  of 
inevitable  accident  on  himself,  shows 
that  in  his  opinion  no  distinction  in 
this  respect  was  to  Ije  drawn  between 
s<)!i..!  WJji--  and  fluids,  it  follows  that 
had  the  bale  fallen  on   the   plaintiff 


while  standing  on  his  own  land  adjoin- 
in?  that  of  the  .lefendants,  Black- 
burn, .J.,  would  have  held  them  liable 
without  proof  of  ncglij;ence.  And  see 
Miiriieij  V.  Sriitt.  (lMUi»)  I  y.  R.  ii,s,i. 
But  whether  in  so  extending  the  prin- 
ciple of  Fletcher  v.  ItijluiuU  to  the  fall 
of  chattels  which  are  in  course  of  being 
handled  he  would  not  liave  Ixien  soing 
too  far  may  well  be  doubted.  It  is 
presumed  that  the  principle  must  be 
regarded  as  conflnol  to  the  escape  of 
injurious  things  which  have  been  left 
by  the  defendant  in  a  condition  of  rest. 
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dut}'  to  keep  it  in  such  a  state  as  not  to  damage  the  public  (a), 
and  the  language  of  the  majority  of  the  Court  suggested  that  that 
duty  extends  even  to  latent  defects  {b).  So  if  a  brick  or  stone 
falls  out  of  the  wall  of  a  building,  or  a  tile  or  chimney-pot  from 
the  roof,  the  owner  of  the  premises  will  probably  be  responsible 
for  any  damage  that  may  be  caused  thereby,  irrespective  of  any 
question  of  negligence.  It  will  be  no  defence  that  he  employed  a 
competent  and  experienced  contractor  to  put  the  premises  into  ii 
proper  state  of  repair  (c),  and  yet^  so  far  as  care  is  concerned  he 
clearly  could  do  no  more  ;  the  reason  being  that  he  who  maintains 
bricks,  tiles,  or  other  bodies  in  a  position  from  which  they  may 
fall  by  their  own  weight  maintains  them  there  at  his  peril  (,d).  In 
the  case  of  Kearney  v.  London,  Brifihton,  iCc,  I{.  Co.  (e),  where  u 
brick  fell  out  of  the  pier  of  a  railway  bridge  upon  a  person  walking 
in  the  high-road  below,  and'  where,  the  judge  having  left  tho  case 
to  the  jury  on  the  issue  of  negligence,  the  question  afterwa'  ds 
argued  before  the  Exchequer  Chamber  was,  whether  there  was 
evidence  of  negligence  to  go  to  the  jury,  it  seems  indeed  to  have 
been  assumed  that  the  common  law  obligation  of  the  owner  of 
premises  in  such  a  case  is  limited  to  the  exercise  of  care,  but  that 
assumption  is  irreconcilable  with  Tan-y  v.  Ashton.  No  doubt 
in  Kearney  v.  London,  lirighton,  iCc.,  It.  Co.,  it  was  essential  to 
prove  negligence,  for  the  defendants  in  erecting  and  maintaining 
their  pier  acted  under  statutory  powers,  and  so  brought  themselves 
within  the  principle  of  Vaughan  v.  2'aff  Vale  It.  Co.  (/),  but  that 
was  not  the  ground  upon  which  the  case  was  argued.  Possibly 
the  Court  may  have  paid  more  attention  to  the  fact  that  proof  of 
negligence  was  necessary  than  to  the  grounds  upon  which  such 
necessity  rested  (jr).  In  Morgan  v.  Hart  (h),  where  an  action  was 
brought  for  injuries  sustained  from  the  falling  of  a  signboard 
which  was  attached  to  the  outside  of  th-^  defendant's  shop,  the 


am 


! 


(«)  Tniry  v.  Anhhm,  (1876)  1  Q.B.  D. 
314. 

(A)  Blackburn,  J.,  though  doubting 
on  this  point,  declined  to  decide  the 
contrary.  Having  regard  to  his  judg- 
ment in  Fletcher  v.  Uijlundt  (see  note, 
p.  43a),  it  18  somewhat  remarkable  that 
Blackburn,  J.,  should  have  been  the  one 
nirmber  of  the  Court  to  entertain  any 


doubt  upu.i  ciiis  j>oint. 

((•)  Tarry  v.  Ailituit,  riijirii. 

((/)  Soe  too  Firt/i  V.  Bowl'nuj  Iron 
("...,  (1H7M)S('.  1'.  I).  2.-.4. 

(c)  (\H-;\)  L.  R.  f.g.  B.  75'.). 

(/)  (1860)  5  H.  ii.  N.  679.  Seeabovi. 
p.  408. 

(IJ-)  (1871)  L.  H.  6  Q.  B.  p.  761. 

(/()  Times,  Nov.  27,  1888. 
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judge  at  the  trial,  there  being  no  evidence  of  negligence,  entered 
judgment  for  the  defendant,  and  on  appeal  this  judgment  was 
affirmed  by  the  Court  of  Appeal.  There  was  evidence  that  the 
day  on  which  the  accident  happened  was  exceptionally  windy  and 
stormy,  but  whether  the  Court  went  upon  the  ground  that  the 
accident  was  due  to  the  act  of  God,  or  that  the  falling  of  solid 
bodies  did  not  come  within  the  principle  of  Flrtchcr  v.  Rijlaiuh 
did  not  appear.  The  question  whether  that  principle  does  or  does 
not  extend  to  the  escape  of  solid  bodies  cannot  be  regarded  as 
definitely  settled,  though  to  hold  that  it  does  not  would  necessarily 
involve  a  surrender  of  logical  consistency. 

A  person,  however,  will  not  in"  all  cases  bring  himself  within  Application 
the  principle  of  Fletcher  v.  Rylands  if  he  has  brought  the  foreign  ^^^^^  '"'^  ^ 
matter  on  to  the  place  from  whence  it  escaped,  not  for  his  ovvn  occu,^e°rs  of 
purposes  only,  but  for  the  common  purposes  of  himself  and  the  fll^rs'u  same 
plamtitf.     In  Anderson  v.    Oppenhemcr (a)  the   plaintiffs   were  ''""'^• 
tenants  of  the  ground  floor  and  basement  of  a  house  of  which 
the  defendant  was  owner,  the  upper  floors  being  let  out  to 
separate  tenants.     The  different  floors  were  supplied  with  water 
from  a  cistern  at  the  top  of  the  house.     The  branch  service  pipe 
supplying  the  first  floor  burst,  and  the  basement  was  flooded. 
The  case  was  held  not  to  be  within  the  rule  of  Fletcher  v.  liylands 
on  the  gi-ound  that  the  water  service  as  a  whole  was  for  the 
common  benefit  of  the  plaintiffs  and  the  other  tenants;  but  it 
was  suggested  by  Thesiger.  L.J.,  that  "if  the  apparatus  for 
stormg  and  d,.  ributing  the  water  had  been  entirely  unconnected 
with  the  plaintiff's  premises,  the  matter  might  have  worn  a 
different  aspect."     This   dictum,  however,   must    be    read    as 
intended  to  be  limited  to  cases  in   which   the  water-service 
apparatus  has  been  introduced  into  the  house  after  the  com 
mencement  of  the  plaintiff's  tenancy,  for  if  the  water  were  laid 
on  to  the  upper  floor  before  the  plaintiff  entered  into  occupation 
of  the  lower,  he  could  not  complain.     "  One  who  takes  a  floor  in 
a  house  mub.  be  held  to  take  the  premises  as  they  are  "  (b). 
And  this  was  the  view  taken  by  the  Queen's  Bench  in  Ross  v. 
Fi'ddcH  (c).    There  the  plaintiff  occupied  the  ground  floor  and 


(■')  (1880)  -,  Q.  [1.  D.  602. 

(.'')  Per     Martin,    B.,     Caritairt    t. 


Tanloi;  (1871)  L.  E.  fi  Ex.  p  222 
('•)  (1872)  L.  R.  7  y.  B.  .Kii. 
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the  defendants  the  second  floor  of  the  same  house.    In  the 
defendants'  premises  was  a  water  closet,  to  which  they  alone 
had   access,   and  which   closet  was  assumed,   there  bemg  no 
evidence  to  the  contrary,  to  have  been  put  up  by  the  landlord 
before  the  plaintiff  came  into  occupation.     The  waste  pipe  of  the 
closet,  without  any  negligence  on  the  part  of  defendants,  got 
stopped  up  with  paper,  which  caused  the  water  in  the  pan  to 
overflow  and  so  to  flood  the  plaintiff's  premises.     It  was  held 
that  the  defendants  were  not  liable  for  the  damage,  upon  the 
ground  that  the  person  who  takes  a  floor  of  a  house  takes  it 
"  subject  to  the  ordinary  risks  .arising  from  the  use  of  the  rest 
of  the  house  as  it  stands  ;  and  that  one  who  merely  continues  to 
use  the  rest  of  the  house  as  it   stands,  and  in  the  ordmary 
manner,  does  not  fall  within  the  rule  laid  down  in  Flehh,;-  v. 
R.jlamh,  and,  in  the  abseVice  of  negligence,  is  not  liable  for  the 
consequences"  (a).  From  the  above-cited  dictum  of  Thesiger,  L.J., 
it  appears  that,  except  as  above,  the  principle  of  Fletcher  v. 
Ii,,lamh  applies  as  well  between  the  occupants  of  different  floors 
of  a  house  as  between  adjacent  owners  of  land,  a  point  which 
was  left  in  doubt  in  the  earlier  case  of  Carstairs  v.  Taylor  {h). 
Thus  in  AhcUan  v.  Brochman  (c)  where  an  overflow  of  water,  from 
the  upper  on  to  the  lower  stories  of  a  house,  was  occasioned  by 
the  introduction  of  foreign  matter  into  the  waste  pipe  of  a  sink, 
the  defendant  was  held  liable,  although  the  Court  (Pollock,  B.) 
expressly  distinguished  the  case  from  Fletcher  v.  Rijlands. 

Again,  where  a  house  is  let  in  separate  flats  and  the  posses- 
sion of  the  structure  as  a  whole  remains  in  the  landlords,  the 
tenants  of  the  separate  floors  are  entitled  to  require  from  the 
owner  of  the  property  the  due  exercise  of  all  reasonable  pre- 
cautions to  prevent  the  accrual  of  damage. 

Thus  where  a  rain  water  gutter  on  the  roof  of  a  building,  let 
out  in  tenements,  was  under  the  control  of  the  landlords  and 
they  neglected,  after  notice  given,  to  clean  it  out,  with  the  result 


(a)  Ro»*  V.  Fed<len,  (1872)  L.  B.  7 
Q.  B.  Cfil  at  p.  6«.S.  The  Judges  of  tlie 
Q.  B.  adoptert  the  reasoning  of  the 
County  Comt  Judge,  bcfure  whom  the 
case  was  tried.  And  a  similar  decision 
was  aiTived  at,    though    on    different 


grounds,  in  the  subsciuont  ciise  ■»( 
Steren-  v.  ^\-,mhl■a r,l ,  (1H«1)  0  (J.  B.  I) 
318. 

{],■)  (1871)  L.  K.  r>  Ex.  217. 

0)  (1890)  54  J.  P.  119. 
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that  the  occupants  of  one  of  the  flats  suffered  damage  by  reason 
of  an  overflow  of  rain  water,  it  was  held  by  the  Court  that  the 
landlords  were  guilty  of  negligence  and  consequently  responsible 
for  the  damage  resulting  from  their  want  of  care  (a). 

If  the  owner  of  land,  in  the  course  of  mining  operations  or  Withdrawal 
otherwise,  excavates  his  soil  and  thereby  withdraws  the  support  °f  ""??<>''• 
to  which  the  land  of  his  neighbour  is  entitled,  though  such  act 
of  excavation  is  lawful  in  itself  (/>)  he  nevertheless  does  it  at  his 
peril ;  and  if  in  consequence  of  the  withdrawal  of  the  support  a 
subsidence  in  his  neighbour's  land  occurs,  he  will  be   liable, 
however  great  care  he  may  have  taken  to  prevent  such  an  occur- 
rence by  substituting  props  or  shores  for  the  support  which  he 
has  taken  away  (c).     "  If  the  plainti    was  entitled  to  the  support 
of  the  defendant's  land  and  was  deprived  of  it,  the  absence  of 
negligence  is  immaterial"  (rf).     In  Haines  v.  Roberts  (e) ,  where 
the  plaintiff's  buildings  were  damaged  by  the  defendant's  mining 
operations,  and  the  jury  negatived  negligence,  it  was  held  that 
such  finding  did  not  affect  the  plaintiff's  right  to  recover  (/). 
And  it  is  apprehended  that  this  rule,  that  a  person  who  with- 
draws the  support  to  which  another  is  entitled  does  so  at  his 
peril,  is  not  confined  to  cases  in  which  the  plaintiff's  land  is  in 
its  natural  condition  unburdened  with  the  weight  of  houses,  but 
equally  applies  where  a  right  to  an  additional  amount  of  support 
has  been  acquired  by  prescription  (g). 

Every  person  who  maintains  an  ordinary  domestic  coal  plate  Coal  plate* 
or  cellar  flap  in  the  pavement  of  a  highway  does  so  apparently  at  fl"!''^"" 
his  peril  (//).     For  the  plate  or  flap  is  nothing  more  than  a 
horizontal  fence  of  a  dangerous  excavation  in  the  road.    And  a 


(«)  Hargroreit,  Aiwmuit  ,<•  ^ii.  v. 
JIartopp  and  Another,  (1905)  1  K  B 
472. 

(A)  Bachhoune  v.  Buiioiiii,  C18r.8-t!n 
9  H.  L.  C.  503. 

(<•)  //Hmj)/,nei(  v.  Jirogdni,  (1850)  12 
Q.  B.  73!) :  and  see  Tunniclijfe  .<•  IIuiiii). 
"on,  Ltd.  V.  n'ett  Leigh  CoUh-ry  Co., 
(l'J05)  74  L.  J.  Ch.  64y  ;  and  Bun-  v. 
Bahd  .((•  Co.,  (1!)04)  t!  F.,  Ct.  of  Ses8. 
524. 

(d)  Per  Martin,  B..  Brown  •:.  Jlti/jum 
(l«'.))4H.&X.p.  lya. 
((•)  (1857)  7  E.  i  IS.  625. 
'\T. 


(.0  f*ee,  too.  Stroijan  v.  Knowlen, 
(18(il)  6  H.  &  N.  4/54. 

0/)  In  the  cases  above  cited  this 
point  was  not  raised,  for  in  none  of 
them  was  there  any  suffgestion  that  the 
weight  of  the  buildings  ha<l  contributed 
to  cause  the  subsidence.  But  sec  per 
Little<lale,  .1.,  Dodd  v.  Holme,  (1834)  1 
A.  A:  E.  p.  ,503. 

(A)  Nor  does  it  amount  to  con- 
tributory negligence  for  a  member  of 
the  public  to  stand  on  a  grating, 
ffwinnell  v.  Earner,  (1875)  L.  B.  10 
C.  P.  658. 
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duty  to  fence,  where  it  exists,  has  been  held  to  be  an  absolute 
duty(o).  Consequently  if  a  third  person  wrongfully  tampers 
with  the  plate  or  flap  whereby  a  passer-by  falls  into  the  hole 
and  is  injured  the  occupier  of  the  premises  will  be  liable.  This 
duty  to  fence  extends  to  private  ground  that  is  both  open  and 
adjacent  to  a  public  highway.  Though  what  constitutes  sufficient 
proximity  to  support  an  action  is  a  matter  to  be  deduced  from 
the  facts  arising  in  each  particular  case  (b). 

Another  class  of  acts  lawful  in  themselves  which  a  person  does 
at  his  peril,  and  his  liability  for  which  is  independent  of  any 
question  of  negligence,  is  that  of  keeping  animals  of  a  kind  likely 
to  do  damage  if  they  escape.  A  man  who  keeps  an  animal  is 
liable  for  all  the  damage  which  he  knows  that  it  is  likely  to 
commit;  or  which  he  ought  to  know  as  matter  of  common 
knowledge  that  it  is  likely  t6  commit,  by  reason  of  the  fact  that 
it  is  according  to  the  common  experience  of  mankind,  part  of  the 
ordinary  nature  of  such  animal  to  commit  damage  of  that  kind  if 
suffered  to  be  at  large  (c).  Every  man  must  be  taken  to  know 
that  animals  /era  naturce,  such  as  monkeys,  are  prone  to  bite, 
though  not  shown  to  be  vicious  beyond  the  average  of  their 
species — that  a  savage  beast  such  as  a  tiger  if  it  escapes  will  act 
after  its  kind.  "  Though  (the  owner)  have  no  particular  notice 
that  he  did  any  such  thing  before,  yet  if  it  be  a  beast  that  is 
ferce  natura,  as  a  lion,  a  bear,  a  wolf,  yea  an  ape  or  a  monkey, 
if  he  get  loose  and  do  harm  to  any  person,  the  owner  is  liable  to 
an  action  for  the  damage  "  (d).  An  elephant  is  an  animal  fene 
natune  for  this  purpose  (e). 

Animals  suffering  from  a  contagious  disease  are  likely  if  they 
escape,  to  infect  other  animals  with  which  they  may  come  into 
contact,  and  their  owner,  therefore,  if  he  knows  that  they  are  so 
diseased  is  bound  to  keep  them  in  at  all  hazards.  Where  the 
defendant's  sheep,  being  diseased  with  scab,  by  some  unexplained 
means  got  into  the  plaintiff's  field  and  infected  the  plaintiff's 
sheep,  in  the  absence  of  evidence  of  knowledge  that  the  sheep 


(a)  Lawrence  v.  Jenhin»,  (1873)  L.  R. 
8  Q.  B.  274.     See  below,  p.  455. 

(ft)  Derltn  v.  JeffrayU  Trustees, 
ri903)  5  F.  130,  Ct,  of  Sess. 

(p)  O'Onrvian  v.   O"  Gorman    (1903) 


2  Ir.  R.  573. 

(^0  Hale.  P.  C,  Vol.  1,  p.  430.  And 
see  May  v.  Burdett,  (1846)  9  Q.  B.  10. 

(e)  Filburn  T.  People'n  Palace  ,, 
Aqv.imum  Co..  (1890)  25       B,  P.  2.-.H. 
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were  scabby  the  defendant  was  held  not  liable,  but  it  was  not 

peril  (a).     The   keeping  of  an.mals  suffering  from  contagious 
diseases  is  now  to  some  extent  regulated  by  Act  of  Parliament  (h). 

anoZTn         ?  "■'^'"'''  "'*"'■'  °'  ^°"^«  *°  ^'«^'  -  bite,  one  A„i.a., 
n^M  '°f  *"^^7,  «?«••*'  ^*  »»  events  when  they  are  loose  in  ^t 
a  field,  and  especially  is  it  natural  for  stallions  to  bite  or  kick  "''*^-« 
mares,  and  therefore  in  an  action  brought  for  an  injury  caused  P-fcSS 
by  one  horse  to  another  under  such  circumstances  it  is  unneces- 

7Z1  T  *''  ''''"'*"*  '^"^"  «^  '^y  P«-'-r  vicious 

disposition  on  the  part  of  his  horse  (c).     But  it  is  not  so  much  in 

he  ordinary  nature  of  horses  to  kick  human  lein.s,  as  it  is  to 
kick  their  own  species,  and  therefore  where  a  horse  on  a  highway 
hcked  a  child  it  was  '  A  that  in  the  absence  of  proof  of  know- 
ledge of  a  special  vicious  disposition  the  owner  was  not  liable  (./). 
Although  probably  the  infrequency  of  kicking  in  the  one  case 
and  the  frequency  m  the  other  is  less  a  matter  of  propensity  than 
of  opp.  rtunity.  especially  as  kicking,  at  least  with  the  hind  legs 

Bta^^^ions  fight  with  each  other.  It  i^  probably  to  be  rega;ded  as 
pa  t  of  the  ordinary  nature  of  bulls  to  attack  horses,  and  conse- 
quently It  might  be  argued  that  the  owner  of  a  bull  who  allowed 
1  to  escape  would  be  liable  if  it  attacked  a  horse  "  without  notice 
of  any  peculiar  vice  in  the  bull(.).      The  point,  however,  has 

biTh  T.rrr'''  '^"^'^  ^°  *'^^  ^^^^^^^y-  ^^  ^^^^rica  it  has 

kTable  ( /)  '''°''  ''  *^'  ^""  "°'^''  '"'^  circumstances 

tamf  t  "  "  T  '!  *^'  ''■'^"''■^  ""*"•■'  °*  *"  ""''"^'«'  b-'^ever  Tresp..a  b, 
tame,  to  wander  wherever  their  instinct  leads   them,  and  so  "=""'^'^- 
commit   trespasses,  as  where   cattle   or  horses  break  into   a 


^  (a)  Cooke  V.  Waring,  (1863)  2  H.&  C. 
S32. 

(*)  57  &  58  Vict.  c.  57.  For  Statu- 
tory  regulations  respecting  carriage  of 
animaU,  see  41  &  42  v'ict.  c.  74,  s.  33. 
^  (<•)  Lee  V.  .ft*y,(1865)  18  C.  B.N.S. 
722;  Ellii  y.  Loftvt  Iron  Co.,  f  18741 
L  K.  10  C.  P.  10.  •  V        -» 

(</)  Coj:  v.  BuiMdge,  (1863)  13  C.  B. 
A.  S.  430.  This  appears  to  be  the  true 
ground  upon  which  this  owe  is  to  be 


distinguished  from  the  two  last.  It  was 
upon  this  ground  that  the  County  Curt 
Judge  iu  Lee  v.  Ili/ey  distinguished  it, 

and  it  does  not  ap|)ear  that  on  appeal 

the  Court  of  Common  Pleas  in  any  way 

disapproved  his  reasoning. 

(e)  Per  Blackburn,  J.,  Smif/,  v.  ^wi 

(ISr-.)  1  Q.  B.  D.  p.  83. 
O)  Dolph  V  Ferru,  (1844)  7  Watte  4: 

Serg.  (:  enns.)  361. 

35—2 
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Exception  to 
liability  for 
trespassing 
cattle  where 
they  stray  off 
highway. 


cornfield  and  eat  or  trample  down  the  corn.  "  If  a  man's  cattle, 
sheep,  or  poultry,  stray  into  his  neighbour's  land  or  garden,  and 
do  such  damage  aa  might  ordinarily  be  expected  to  be  done  by 
things  of  that  sort,  the  owner  is  liable  to  his  neighbour  for  the 
consequences"  (<«).  So  the  owner  of  a  dovecote  is  liable  if  his 
pigeons  eat  his  neighbour's  corn.  The  keeping  of  a  dovecote  is 
not  indeed  a  public  nuisance,  but  any  private  injury  resulting 
from  it  is  actionable,  and  "  if  the  pigeons  fly  abroad  to  the 
dan:'\ge  of  the  King's  subjects,  the  Judges  of  Assize  may  take 
cognizance  of  it  "  (b). 

But  although  it  is  in  the  nature  of  all  animals  to  trespass, 
there  is  an  exception  to  the  owner's  primu  facie  liability  in  cases 
in  which  the  trespass  is  committed  from  otf  a  highway  by  an 
animal  which,  being  lawfully  on  the  highway  at  the  time,  escapes 
therefrom  on  to  the  adjoiiiing  land,  the  law  in  this  matter  dis- 
criminating between  animals  accidentally  straying  from  a  drover's 
control  and  cattle  wandering  unattended  on  the  highway  (c).  In 
the  former  case  to  establish  liability  in  the  owner  it  is  necessary 
to  prove  negligence  on  the  part  of  the  person  in  charge  of  the 
animal  at  the  time  of  the  accident.  Therefore  where  an  ox 
belonging  to  the  defendant,  whilst  being  driven  by  his  servants 
through  the  streets  of  a  town  entered  the  plaintiff's  shop,  which 
adjoined  the  street,  and  damaged  his  goods,  there  being  no  proof 
of  negligence  on  the  part  of  the  persons  in  charge  of  the  ox,  the 
dpfendant  was  held  not  liable  (d).  This  exception  rests  apparently 
on  the  broad  ground  that,  traffic  on  highways  being  necessary  to 
the  public  welfare,  it  is  for  the  public  convenience  that  those 
whose  property  is  adjacent  to  highways  should  bear  the  loss  of 
any  injury  necessarily  resulting  from  such  traffic.  Blackburn,  J., 
in  Fletcher  \.  Rylands  (eX  suggests  that  the  reason  of  the  exception 
is  that  he  who  has  his  property  in  the  neighbourhood  of  a  high- 
way takes  upon  himself  the  risk  of  injury  from  the  danger 
incident  to  the  traffic.     This  suggestion,  however,  can  hardly  be 


(o)  Per  Williams,  J.,  Coj?  v.  Bur- 
bidge,  (1863)  13  C.  B.  N.  S.  p.  438. 

(A)  DewM  V.  Sanders,  (1618)  Cro. 
Jac.  490 ;  and  see  per  Bayley,  J., 
Hannam  v,  Mockett,  (1824)  2  B.  &  C. 
p.  y4o. 


(c)  LuKcombe  v.  Great  Western  Itij. 
(1899)  2  g.  B.  313. 

(rf)  Tdl-ettv.  irarrf,(1882)10Q.B.D. 
17. 

(c)  (1866)  L.  R.  1  Ex.  p.  286. 
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regarded  as  satisfactory,  for  the  owner  of  fixed  property  has  no 
power  to  change  its  local  position,  and  therefore  his  having  his 
property  where  it  is  is  not  a  voluntary  act.      The  owner  of 
animals,  however,  which  stray  o«  a  highway  on  to  the  adjoining 
land  is  bound  to  drive  them  off  again  with  all  rea8onal)le  speed ; 
if  he  leave  them  on  the  land  where  they  are  trespassing  longer 
than  is  reasonably  sufficient  for  the  purpose,  the  owner  of  the 
land  may  distrain  them  dnmuge  feasant  (a).    It  was  decided  in  the 
case  of  Powell  v.  Fall  (b)  that  the  owner  of  a  locomotive  traction 
engine  was  liable  independently  of  negligence  for  injury  to  a 
haystack,  caused  by  sparks  escaping  from  the  engine,  although  at 
the  time  of  the  escape  it  was  passingalong  a  high  road.  The  extent 
of  the  obligation  in  respect  of  fire  and  beasts  being  precisely  the 
same  where  the  escape  is  from  the  owner's  land,  it  is  difficult 
to  see  why  the  exemption  in  the  case  of  beasts  where  the  escape 
is  from  a  highway  should  not  equally  exist  in  the  case  of  fire,  at 
all  events  where  the  fire  is  of  such  a  kind  as-is  not  unusually 
met  with  on  high  roads  ;  and  as  it  is  usual  and  necessary  in  the 
interests  of  agriculture,   that    traction   engines   should  travel 
about  the  country,  the  danger  arising  from  sparks  escaping 
from  such  engines  ought  to  be  regarded  as  one  of  the  risks 
ordinarily  incident  to  the  traffic.     But  this  point  was  not  taken, 
and  the  case  turned  entirely  upon  the  question  as  to  whether 
any  special  protection  was  afforded  by  the  Locomotive  Acts. 

Whether  there  is  not  a  natural  propensity  in  all  dogs  to  chase  Natural 
and  destroy  game  is  doubtful,  but  probably  there  is  (e).     The  K"''"" 
propensity  of  dogs  to  worry  sheep  or  cattle  would  seem  upon  the  °    °^" 
bordei  line,  and  accordingly  the  Courts  formerly  held  (d)  special 
proof  of  a  scienter  to  be  r.  jcessary  to  fix  the  owner  with  liability. 
But  it  is  now  provided  by  28  &  29  Vict.  c.  60,  s.  1,  that  "  The 
owner  of  every  dog  shall  be  liable  in  damages  for  injury  done  to 
cattle  or  sheep  by  his  dog;  and  it  shall  not  be  necessary  for  the 
party  seeking  such  damages  to  show  a  mischievous  propensity  in 
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(«)  GiMtdtoyn  v.  C/ii'releu,  (185!))  4 
H.J;N.«31. 

(»)  (1880)  r.  Q.  B.  D.  5!)7. 

((•)  In  Head  v.  Edwardg,  (1864)  17 
C.  B.  N.  S.  24"),  where  the  owner  of  a 
Jog  which  killed  some  young  pheasants 


was  held  liable,  he  was  proved  to  have 
had  notice  of  a  special  tendency  in  tie 
dog  to  kill  game. 

id)  See   Urr  v.   Fleeming,   (1855)    2 
Macq.  14. 
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such  dog,  or  the  owner's  knowledge  of  such  previous  propensity, 
or  that  the  injury  was  attributable  to  neglect  on  the  part  of  the 
owner."    The  word   cattle  in  this  section  has  been  held  to 
include   horses  and  mares  (a),   though   in   such  decision   the 
probable  object  of  the  Legislature  seems  to  have  been  lost  sight 
of,  it  not  being  natural  for  dogs  to  worry  horses.     By  s.  2  of  the 
same  Act,  which  seems,  however,  to  be  merely  declaratory  of  the 
common  law  on  the  subject  (6),  it  is  enacted  that  "  the  occupier 
of  any  house  or  premises  where  any  dog  was  kept  or  permitted 
to  live  or  remain  at  the  time  of  such  injury  shall  be  deemed  to 
be  the  owner  of  such  dog,  and  shall  be  liable  as  such,  unless  the 
said  occupier  can  prove  that  he  was  not  the  owner  of  such  dog  at 
the  time  the  injury  complained  of  was  committed,  and  that  such 
dog  was  kept  or  permitted  to  live  or  remain  in  the  said  house  or 
premises  without  his  sanction  or  knowledge." 

Some  of  the  old  cases  seem  to  suggest  that,  as  regards  liability 
for  destruction  of  crops  or  other  injuries  consequent  upon  tres- 
passes on  land  committed  by  animals,  a  distinction  is  to  be  drawn 
between  animals  which  are  the  subjects  of  larceny,  such  as  cattle, 
poultry  or  pigeons,  and  those  which  are  not,  such  as  dogs  and 
game.  Thus,  in  Mason  v.  Keeling,  Holt,  C.J.,  said,  "  If  any 
beast  in  which  I  have  a  valuable  property  do  any  damage  in 
another's  soil  in  treading  his  grass  tresspass  will  lie  for  it,  but  ii 
my  dog  go  into  another  man's  soil  no  action  will  lie  for  it  "  (c). 
This  distinction  is  probably  a  purely  academic  one  at  the  present 
day,  the  stealing  of  dogs  being  now  a  statutory  offence  under 
ss.  18—20  of  the  Larceny  Act,  1861.  Prior  to  the  passing  of  thia 
Act  in  Brown  v.  Giles  (d),  where  the  defendant  was  sued  m  tres- 
pass because  his  dog  jumped  over  the  hedge  into  the  plaintiff's 
close.  Park,  J.,  directed  a  nonsuit.  In  this  case,  however, 
there  was  no  evidence,  as  far  as  appears  from  the  report,  of  anj 
damage.  It  cannot  be  regarded  as  an  authority  for  the  propositior 
that  where  dogs  stray  without  default  on  the  part  of  the  ownei 
no  action  lies  however  great  the  damage  caused.    In  Saunden 

(a)  Wright  v.  Pearton,  (1869)  L.  B.  4  dictum  w.is  wholly  unnecessary  to  thi 

Q.  B.  682  decision,  the  action  being  for  injurie 

(6)  See  M'Kone  v.    Wood,  (1831)  5  caused  by  the  defendant's  dog  bitinj 

C.  &  P.  1.  the  plaintiff. 

(r)  (1699)    12    Mod.    p.    335.     This  (rf)  (1823)  1  C.  &  P.  118. 
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V.  Teape  (a),  where  the  plaintiff  was  digging  a  well  in  a  garden 
adjoining  that  of  the  defendant,  and  the  defendant's  dog  in  play 
jumped  over  the  wall  separating  the  two  gardens,  fell  down  the 
well  and  injured  the  plaintiff,  it  was  held  that  the  defendant  was 
not  liable.  But  that  case  may  possibly  be  explained  on  the 
ground  that  the  damage  was  too  remote.  In  one  case  an  owner 
of  a  dog  was  held  liable  in  trespass  for  the  dog  killing  a  deer, 
without  proof  of  knowledge  of  any  peculiar  vice,  on  the  strange 
grou:  i  that  he  himself  was  at  the  time  trespassing  in  company 
with  the  dog  on  the  field  in  which  the  deer  was  (6).  And  in  the 
modern  case  of  Grange  v.  Silcock  (c)  the  owner  was  held  liable 
under  s.  1  of  the  Dogs  Act,  1871,  for  his  dog  worrying  and  killing 
sheep  that  were  trespassing  on  his  land.  In  the  old  case  of  Bowl- 
ston  V.  Hardy  (d)  a  declaration  that  the  defendant  was  seised  of 
lands  adjoining  those  of  the  plaintiff  and  had  made  two  coney 
burrows  thereon,  and  had  put  conies  in  them,  which  increased  to 
a  great  number,  and  went  into  the  plaintiff's  land  and  destroyed 
his  corn  and  made  it  barren,  was  held  bad  on  demurrer,  on 
precisely  the  same  ground  as  that  given  by  Holi,  C.J.,  in  the  case 
of  dogs,  that  the  defendant  had  no  property  in  the  conies.  But 
this  ground,  if  good,  would  offer  an  objection  to  an  action  lying 
in  almost  all  cases  of  nuisance ;  for  instance,  the  owner  of  a 
reservoir  or  of  alkali  works  has  no  property  in  the  water  which 
escapes  from  the  one,  or  the  fumes  which  escape  from  the  other, 
after  they  have  escaped  and  at  the  time  they  are  doing  the  damage. 
In  Cox  V.  Burbidge  (e),  Willes,  J.,  disapproved  Lord  Holt's  dictum 
with  reference  to  non-liability  for  trespasses  by  dogs,  and  expressed 
himself  to  be  unable  to  see  the  distinction  between  animals  in 
which  the  owner  has  a  valuable  property  and  those  in  which  he 
has  not ;  and  in  a  subsequent  case  (/)  the  same  judge,  delivering 
the  judgment  o'  the  Court,  treated  the  question  as  an  open  one 
"  whether  the  ct^ner  of  a  dog  is  answerable  in  trespass  for  every 
unauthorised  entry  of  the  animal  into  the  land  of  another,"  includ- 
ing bare  trespasses ;  from  which  language  it  may  be  inferred 
that  the  balanco  of  his  mind  was  in  the  direction  of  holding  that 


(a)  (1884)  51  L.  T.  N.  S.  263. 
(*)  Beckimth  v.  Shordike,    (1767) 
Burr  2093. 
{<.•)  (181*7)  77  L.  T.  340. 


(i)  (ir)97)  Cio.  Eliz.  547. 
(<•)  (1863)  13  C.  B.  N.  S.  p.  440. 
(/"■)  Read  v.  Edwardi.  (1864)  17  C.  B. 
N.  S.  245. 
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for  a  trespaBS  caasing  Bubstantial  damage  the  owner  would  be 
liable.  In  the  caae  of  a  landowner  or  hiH  servant  shooting  a 
trespassing  dog  it  is,  however,  necessary  in  order  to  avoid  liability 
under  the  Malicious  Damage  Act,  1861  (a),  to  show  that  the  act 
complained  of  was  done  in  a  hoiKt  Jide  belief  that  it  was  essential 
for  the  protection  of  projierty  {))).  To  revert  to  trespass  by 
animals,  in  the  case  of  Fan-er  v.  Sdaon  (c).  Pollock,  B.,  dealing 
with  a  question  of  damage  by  rabbits,  expressed  himself  in  terms 
with  which  it  would  be  difficult  to  reconcile  the  case  of  Dmiitton 
V.  Hardy  {d).  "I  will  first  deal,"  he  said,  "with  the  question 
whether  an  action  can  be  brought  by  a  neighbour  against  any 
person  who  collects  animals  upon  his  land  so  as  to  injure  the 
crops  of  the  neighbour,  and  I  should  say  that  beyond  doubt  such 
an  action  would  lie,  and  that  the  rule  upon  which  it  would  be 
founded  would  be  not  so  much  negligence  as  upon  an  infraction 
of  the  rule  '«tc  utere  tuo  ut  alieniim  non  ludaa.'  "  The  question, 
therefore,  in  the  case  of  game  also  may  still  be  considered  to  be 
open ;  and  it  is  certainly  difficult  to  see  why  the  Courts  should 
hold  damage  caused  by  dogs  or  game  to  form  any  exception  to 
the  general  rule.  Willi  regard  to  game,  however,  it  is  to  be 
observed  that  in  order  to  bring  the  defendant  within  the  general 
principle  laid  down  in  Fletcher  v.  liylanda,  it  must  be  shown  that 
the  game  complained  of  is  his  game.  It  will  not  be  enough  for 
this  purpose  that  it  has  come  from  the  defendant's  land ;  he 
must  have  actively  interfered  to  bring  about  its  existence  there, 
as  by  bringing  it  upon  his  land  from  elsewhere,  or  perhaps  by 
artificially  increasing  the  quantity  naturally  present  by  destroy- 
ing the  vermin  that  would  in  the  ordinary  course  of  things  prey 
upon  it.  Mere  neglect  to  kill  the  game  down  would  probably 
impose  no  liability,  for  it  could  not  in  such  case  be  regarded 
as  his  game. 

In  cases  of  animals  doing  damage  of  a  kind  which  it  is  no  part 
of  their  ordinary  nature  to  do  it  is  essential,  in  order  to  render 
the  person  keeping  them  liable  therefor,  to  show  that  he  had 
knowledge  of  a  peculiar  vicious  tendency  in  the  animal  to  do 


*^H* 


(a)  24  &  25  Vict.  c.  97,  s.  41, 

(J)  mie^     T.    IMchir,;-}.^   (l''OS),    3 
K.    B.    714 ;    and    see    Armntroru/    v. 


Mitchell,  (1903)  88  L.  T.  870. 
(,-)  (IHH.-,)  ir.  Q   H.  I),  }>.  2ti(!. 
(rf)  (1597)  Cro.  Eliz.  547. 
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damage  of  that  particular  kind.    It  not  being  usual  for  dogs  (a), 
or  horses  (h),  or  rams  {,■),  or  bulls  (,l)  to  attack  human  beings! 
the  plaintiff  complaining  of  such  injury  from  such  animals  must 
establish  that  the  defendant  knew  they  were  exceptionally  savage 
and  prone  to  injure  mankind  (e).    It  is  not  necessary,  in  order  to 
sustain  an  action  for  a  bite  given  by  a  Havage  dog,  to  «how  that  the 
dog  has  actually  bitten  another  person  before  it  bit  the  plaiji- 
tiff,  it  is  enough  to  show  that  it  has  to  the  knowledge  of  the 
defendant  evinced  a  savage  disposition  by  attempting  to  bite  (/). 
Nor,  it  is  presumed,  is  the  peculiar  vicious  tendency  in  a  dog, 
knowledge  of  which  will  render  the  owner  liable,  confined  to  a 
tendency  to  bite.     It  probably  extends  to  any  known  vicious 
habit  likely  to  cause  damage,  such  as  the  not  uncommon  habit 
of  rushing  out  of  a  gate  and  barking  at  passing  horses,  whereby 
the  horses  become  frightened  and  bolt.     In  one  case  of  niaipnua 
where  the  plaintiff  was  driving  a  mare  past  the  defendant's 
house  when    the   defendant's    dogs    rushed   out   barking    and 
snapping  at  the  mares  heels,  which  caused  her  to  plunge  and 
kick  whereby  she   eventually  fell    down    and  injured  herself, 
Bramwell,  B.,  directed  the  jury  that  if  the  dogs  were  mis- 
chievous and  the  defendant  knew  it   he  was   liable  (7).     The 
jury  found  for  the  plaintiff,  and  no  attempt  seems  to  have  been 
made  to  disturb  the  verdict.     But  in  such  cases  it  would  always 
be  a  question  of  degree  whether  the  fear  inspired  in  the  horse 
was  under  the  circumstances  natural,  or  whether  it  was  due  to 
exceptional  timidity  on  its  part.     Where  the  owner  of  a  dog  where 
appomts  a  servant  to  keep  it,  it  is  not  necessary  that  the  owner  "•'"•"t^'- ol 
should  have  personal  knowledge  of  the  dog's  ferocity,  the  know-  "emm 
ledge  of  such  servant  is  enough  (/«).     But  knowledge  of  a  servant  '"*"'"'*■ 
not  appointed  to  keep  it  will  not  per  se  suffice  to  charge  the 
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{.'')  -VamH  V.  A'ecliHff,  (169y)  12  Motl. 

(*)  Coj:  v.  Bufbidge,  (1863)  13  C.  B. 

N.  :S.  430. 

('•)  JuckMn   V.   Smit/iwn,  (1846)    15 
il.  ii  \V.  563. 

(d)  Ifiidgon  V.  Itoberts,  (1851)  6  Ex. 
097. 

0»h»m  T 


<^.  H.  1119. 


vqiieel,  (1896)  2 


C.  P.  1. 

0/)  Read  v.  Khuj,  Times,  Jan.  27, 
1858.  Qutere  whether  siuce  the  statute 
•i»  ii  2y  Vict.  0.  m  (as  to  which,  sue 
above,  p.  447),  the  owner  would  not  be 
liable  in  sucli  a  case  without  any  special 
knowledge  of  a  mischievous  proi)ensity 
in  the  dog. 

(A)  Baldwin        Catella. 


(/)  UVrtA  v.  Gilling,  (1866)  L.  E.  2 


7  Kz.  325. 


, (1872) 
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u..»ter.  though  i!  under  the  circumstances  it  would  be  the  duty 
Tf  such  servant  on  becoming  aware  of  the  an.mal's  (eroc.ty  ^ 
uWorm  the  master,  which  in  each  cane  is  Y'"'""""  '°'  Z] 
Jury  (a),  then  the  fact  that  the  servant  knew  of  .t  would  be  som 
IviJenc;  of   actual   knowledge  on  the  part  of   *»-  -aster 
Nor  is  it  necessary  in  order  to  charge  a  i-erson  for  mjune 
caused  by  a  savage  dog.  that  he  should  be  the  "^n^^  .l! 
sufficient  if  he  keeps  it;  and  by  harbourmg  the  anxmal  abou 
the  premises  or  allowing  it  to  resort  there,  he  sufficiently  keep 
it  to  render  himself  liable  (<)•     The  alternative  ori^^'^^^^^^-^ 
in  s.  2  of  the  Dogs  Act.  1871.  which  provides  that       he  Cou 
may  make  an  order  directing  the  dog"  (if  found  m  fact  to  I 
dangerous)  "to  be  kept  by  the  owner  under  proper  control  c 
destroyed,"  are  purely  permissive  and  not  obligatory  upon  tl 
Court.     Consequently  justices   have    jurisdiction   to   order 
dangerous  dog  to  be  destroyed  without  giving  the  owner  tl 
option  of  keeping  it  under  control  (d).  ,     ,  .     ,    ,     y. 

How  long  an  owner  of  an  animal,  known  by  him  to  be  lik 
to  do  damage,  remains  liable  for  injuries  committed  by  it  aft 
it  has  escaped  from  his  possession  has  never  been  determine 
It  is  suggested  in  the  Institutes  (.)  that  the  liability  would  cea 
^•ith  the  loss  of   possession.     "  Si  nrsas  MU  a  domno  et 
nocuit,  non  potest  quondam  dominus  conveniri,  quia  d.mt  do.m, 
esse  ubi  /era  evasUr    There  is  no  authority,  however,  for  a 
Buch  limitation  in  our  law.  and  the  true  rule  would  seem  to 
that  the  owner's  liability  continues  until  some  other  person  1 
assumed  the  dominium  of  the  animal,  and  has  also  become  aw 
of  its  dangerous  propensities,  at  which  point  the  liability 
future  accidents  will  be  transferred  to  the  new  donnnus. 
even  doubtful  whether,  where  the  owner  of  an  animal  which 
knows  to  be   savage   sells  it  without  disclosing  that  fact, 
liability  would  not  continue  until  the  P^'^'^haser  becomes  av 
of  it.  on  the  same  principle  as  that  upon  which  a  per  o, 
held  liable  who  knowing  a  gun  to  be  loaded  puts  it  into 


(,«)  Pei-  Lonl  Coleridge,  Aj>t)l,'l»-e  v. 
P^>fy.  (1874)  K.  K.  il  0.  1'.  l>.  «»« 

(ft)  Apiilebee  v.  Percy,  (ISH)  L.  B. 
9  C.  P.  647. 


0)  M'Koiiev.  m««i,(183»)SC.i 
(rf)  Ilex  V.  Dymoch,  (1901)  4S>  > 

r,iH. 

(e)  Bk.  iv.  tit.  9. 
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bands  of  a  person  who  does  not  know  it,  whereby  an  accidf  ;it 
happens  (n). 

Although  in  all  the  above-mentioned  oases  of  non-natural  Kxctptiont 
user  of  land,  removal  of  support,  and  keeping  of  beastH.  such  lugmty"'* 
acts  of  user,  removal,  or  keeping,  are  prima  /,irir  done  by  the 
doer  at  his  peril,  in  the  sense  that  his  liability  is  independent  of 
ai..  .uestion  of  negligence,  yet  it  is  not  absolute,  and  in  answer 
to  an  action  for  damage  arising  from  such  acts  it  will  be  open  to 
him  to  set  up  by  way  of  defence  that  the  proximate  cause  of  the 
damage  was  either  what  is  usually  termed  the  act  of  God,  or  the 
act  of  foreign  enemies,  or  some  other  kind  of  vu  major,  in  respect 
of  which  ho  has  no  remedy  over. 

An  accident  is  said  to  be  the  result  of  the  act  of  God  wh.  n  "  it  Act  of  Ood. 
is  due  to  natural  causes  directly  and  exclusively,  without  human 
intervention,  and  such  that  it  could  not  have  been  prevented  by 
any  amount  of  foresight  and  pains  and  care  reasonably  to  be 
expected  "  (A).  In  the  first  place  the  term  act  of  God  is  strictly 
Hmited  to  those  classes  of  inevitable  accidents  "  which  are 
occasioned  by  the  elementary  forces  of  nature  unconnected  with 
th  -ency  ol  .ran  or  other  cause  "  (c),  such  as  storms  or  floods ; 
it  does  not  include  the  spread  of  fire,  except  where  the  origni  of 
the  fire  was  due  to  lightning  (d).  Secondly,  if  the  particular 
natural  disturbance  is  such  that  its  occurrence  might  reasonably 
have  been  foreseen,  the  prevention  of  the  injurious  consequences 
flowing  from  it  must  have  been  practically  impossible;  it  is  not 
essential  that  it  should  have  been  physically  impossible  to 
prevent  them,  it  will  be  sufficient  if  the  precautions  necessary 
for  that  purpose  would  under  the  circumstances  of  the  case  have 
been  unreasonable  (e).  Or,  thirdly,  if  the  means  necessary  to 
ward  off  the  effects  of  tae  particular  act  of  nature  would  not  have 
been  unreasonable,  then  its  occurrence  mr  ^  have  been  so 
improbable  that  it  could  not  reasonably  havo  been  foreseen. 
"  The  mere  fact  that  a  phenomenon  has  happened  once,  when 


(a)  DLron  v.  Bell,  (1816)  ft  M.  *  8. 
!'••«  ;  and  gee  SuUiran  v.  Creed,  (1004) 
2  Ir.  R.  317,  C.  A.  See  below,  pp.  4<54, 
»qq. 

(''}  Pff     MfUish,     LJ.,     Xuyent     v 
SmUh,  (1876)  1  C.  P.  U.  p.  444. 


(c)  Pel-  Cockburn,  0.1.,  Xugent  v. 
Smith.  (1876)  1  C.  1'.  D.  p.  434. 

id)  Forward  v.  Pittard. {l78o)  1  T.  B. 
27. 

(e)  yichoh  T.  Murdand,  (1875-6)  2 
Ex  U.  1. 
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it  does  not  carry  with  it  or  ..jport  any  probability  of  a  recur- 
rence, when  in  other  words  it  does  not  imply  any  law  from 
which  its  recurrence  can  be  inferred,  does  not  place  that 
phenomenon  out  of  the  operation  of  the  rule  of  law  with 
regard  to  the  act  of  God.  In  order  that  the  phenomenon 
should  fall  within  the  rule  it  is  not  necessary  that  it  should  be 
unique,  that  it  should  happen  for  the  iirst  time.  It  is  enough 
that  it  is  extraordinary,  and  such  as  could  not  be  reasonably 
anticipated  "  (c). 

It  has  teen  doubted  whether  the  exception  of  the  act  of  God 
applies  t  the  case  of  keeping  a  wild  beast,  whether  for  example, 
a  man  wno  kept  a  tiger  would  not  be  liable  if  lightning  broke  its 
chain  and  it  got  loose  and  did  mischief  (/>) ;  but  it  is  to  be 
observed  that  there  is  nothi*ig  wrong  per  «<■  in  keeping  a  wdd 
beast.  "  A  man  has  a  right  to  keep  an  animal  which  is  fcr^e 
nntvr<e,  and  nobody  has  a  right  to  interfere  with  him  in  doing  so, 
until  some  mischief  happens  "  ( c).  If  the  keeping  of  a  thing  be 
in  fact  pir  «<'  wrongful,  as  whert"  explosives  are  kept  in  breach  of 
the  regulations  of  the  Explosives  Act,  the  act  of  God  would 
probably  be  no  defence. 

It  seems  to  be  generally  admitted  that  the  act  of  foreign  or  as 
they  are  generally  termed  "  King's  enemies"  will  equally  with 
the  act  of  God  excuse  a  breach  of  a  duty  imposed  by  law  (<0. 
The  ground  upon  which  the  exception  of  King's  enemies  rests 
seems  to  be  that  there  is  no  remedy  over  against  them.  In  the 
leading  case  on  this  subject  it  is  laid  down  generally  that  "  where 
the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to 
perform  it  without  any  default  in  him,  and  hath  no  remedy  vvei; 
there  the  law  will  excuse  him  "  (.).  For  the  acts  of  war  committed 
by  the  subjects  of  a  state  at  war  with  this  country  there  is  no 
remedy  over,  si-eh  acts  not  being  tortious.   According  to  Story  (J), 


(«)  J'er  Kiy,  .1.,  .\iti;i-J'lii>»jilititt\ 
,<v.,  t'u.  V.  JaihiIoii,  ><•'•.,  Doili,  ({H'^) 
9  Cli.  1).  |).  "'l'". 

(ft)  yV;-  lininiUfU,  II.,  Mflioh  v. 
Muixlond,  (1.S76)  I-  It.  1"  Kx.  1'.  2110. 

(!•)  Per  I'lutt,  B.  ./iK'/tmin  \.  Siiiit/i- 
«..«,  (18<t>)  ir.  M.  A:  W.  p.  ."•(i.-,. 

(d)  lliter  Wear  Coiiimisiionrr*  v. 
Adaniion,   (,187tJ)    1    Q.    H.    U.   f>4ti  ;    2 


A\<\>.  Cas.  "-1:1.  Km-  dcfinitiiHi  of 
••  Kind's  eneuiios."  skhi  Jliisiill  v. 
MrmiiiiH,  (.18(;4)  17  C.  B.  N.  S.,  Byl.s,,!., 
at  p.  17J. 

(<•)  ParailiiL'  v.  June,  (.1647)  Aleyii. 
p.  27  ;  iiiiii  see  Miller  v,  Imw  Acciiliiit 
hmtrHnre  Co.,  (1;h»'.>)  71  I..  J.  K.  B. 
r.57. 

(/  )  Story  oil  "  Bailuieiils,"  ».  f>2t>. 
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pirates  on  the  hish  seas  come  within  the  dotinitio,,  of  "  KinK'n 
enem.es,"  but  this  statement  is  of  doubtful  acceptation  in 
linfi;li8h  law. 

It  has.  however,  been  decided  that  a  British  subje,  ;,v  a.ihcrin.^ 
to  the  Kuig'8  enemies,  and  taking  out  letters  of  m',"  ..uisafk,, 
m  a  forei-n  country,  after  the  country  of  adop*  .n  h  a<;  -.vvr 
with  Great  Britain,  is  guilty  of  liifr],  treason  («) 

the^'hllT  of 'f  "•""'""'  '•'  "?  "'■'  ^""""  ""'  "'""■'«  "-'-•  -^-^  of  '•'■>■' 
tlie  head  of  foreign  enemies,  however  uncontrollable  such  acts  i"""^^«ho 

may  be,  the  author  of  a  nuisance  is  probably  not  excused.    On  ^^ 

this    principle  it    has  been    laid    down    with    reference   to    the  no^f 
.umlogous   duty  of  a   gaoler   to   keep  his  p.-isonor   safe  at  all 
hazards  that  <•  If  traitors  break   a  prison  it  shall  not  discharge 

he  gaoler,  otherwise  if  the  King's  enemies  of  another  kingdom  •' 

for  m    he  one  case  he  may  have  his  remedy  and  recompense, 

and  m  the  other  not "  (A).     However  irresistibl.,  a  mob  of  rioters 

who  carry  oflf  a  prisoner  may  be,  their  acts  afford  „o  defence  to 

the  gaoler  m  an  action  for  an  escape  (c).     In  an  old  case  in  the 

lear  Book  (J),  it  was  ruled  by  Brian.  C.J..  that  where  the  defen- 

c^mt  placed  his  cattle  on  a  common  and  the  cattle  were  driven 

thereout  on  to  the  land  of  the  plaintiff  by  the  dogs  of  a  third 

party,  although   under  such    circumstances  as  to  give  a  cause 

of  action  to  the  defendant  against  the  owner  of  the  dogs,  that 

ac    afforded  no  excuse  to  the  defendant.      So  too  it  has  been 

held  tha    one  who  is  under  a  prescriptive  liability  to  repair  a 

fence  is  bound  absolutely,  except  in  the  case  of  damage  by  the 

act  of  God  W,  to     ave  a  proper  fence  at  all  times,  ai^l  that  i 

third  party  breaks  down  the  fence,  and  before  notice  thereof 
to  the  servient  owner  damage  ensues  to  the    adjoining  owne 
from  wan    of  a  proper  fence,  the  servient  ow..-  r  will    no    be 
excused,   for   the    prescriptive   obligation    to  repair    the    f  nee 


(rt)  Hfx  V.  Li/nrh,  (1!>03)  l  K.  H. 
444. 

(Al  y'lMi-ote'ii    r,i»e,    (160(1)    4    I{i'(.. 

(■>  O'Xeil  V.  J/„rm«,  (1771)  :,  Kurr. 
281 :;,  AV/.  '.Dukfo/.Yorfolk.mim 
4  T.  H.  7H!). 

CO  iin  E.lw.  IV.  II,  pi.  10.  Set.  tcx, 
JM'  V.  hveHtyman,  (1'  U)  1  Q.  B.  7,i6. 


W  In  tlio  case  Ii.-i..  rcfoncl  t„  fsoe 
(1"H)  I.  H.  H  i).  ,,  ,,  2;„)  ,„,.  ,4,^ 
■ncKv,!  „s,Hi  tl,,.  ...xpivssi,,,!  "...•t  of  God 
."•  n.v  ,„,,/,„.,■■  I,„t  wlmt  they  un,l..n.too,l 
b.v  the  latt.T  liinh  U  n,.t  rIo«r.  I'rohablv 
IIht  tronto.!  the  tein.  ,■«  »,„j„r  as 
syno.iymniH  with  act  of  (!,«!,  'thoueh 
IK)S8il,ly  they  ,„„y  have  in.en.Ifd  to 
refer  to  foreign  eiieinies. 
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"  subjects  him  to  all  risks  of  injury  that  may  be  done  to  it  by 
strangers  or  trespassers  "  (a).  There  are,  however,  on  the  other 
hand  certain  dicta  to  the  effect  that  the  acts  of  third  parties, 
although  not  foreign  enemies,  may,  if  uncontrollable,  be  regarded 
as  vis  major,  and  consequently,  will  operate  as  a  defence.  Thus 
in  Nichols  v.  Marsland,  Bramwell,  B.,  speaking  of  the  liability 
of  the  owner  of  a  reservoir  for  water  escaping  from  it  says : 
"  Supposp  a  stranger  let  it  loose  would  the  defendant  be  liable? 
If  so,  then  if  a  mischievous  boy  bored  a  hole  in  a  cistern  in  any 
London  house,  and  the  water  did  mischief  to  a  neighbour,  the 
occupier  of  the  house  would  be  liable.  That  cannot  be"(fc). 
And  this  view  no  doubt  is  much  the  more  satisfactory  of  the  two, 
for  the  remedy  which  the  defendant  has  over  a^'^ainst  the  third 
party  must  in  many  cases  be  theoretical  only,  as  where  the 
damage  is  done  by  a  mob  of  penniless  rioters,  but  the  authorities 
above  cited  to  the  contrary  effect   seem  too  strong  to  be  got 

over. 

The  exemption  from  liability  for  the  breach  of  any  duty  imposed 
by  law,  unlike  the  implied  exception  from  the  co  mon  law 
liability  of  a  common  carrier,  is  not  limited  to  the  act  of  God 
and  the  King's  enemies,  but  includes  any  other  species  of 
vis  major  or  inevitable  accident  in  respect  of  which  the  defendant 
has  no  remedy  over.  Thus,  where  the  plaintiff  hired  of  the 
defendant  the  ground  floor  of  a  warehouse  of  which  the  latter 
occupied  the  upper  floor,  the  rain  water  from  the  roof  of  which 
was  collected  by  gutters  into  a  box,  and  a  rat  gnawed  a  hole 
in  the  box,  whereby  the  rain  water  without  any  negligence  in 
the  defendant  flowed  down  through  the  hole  and  flooded  the 
plaintiff's  premises,  the  defendant  was  held  not  liable,  one  of  the 
grounds  of  the  decision  being  that  the  accident  amounted  to 
via    major  (c).     And    again    in    Walker    v.    British    Guarantee 

(ft)  LawrencfV.  JeHkiim,  (187H)  L.  R. 
8  Q.  B.  274.  In  one  view  of  pii'scrip- 
tion,  ft  prescriptive  duty  is  a  contractual 
duty  rather  than  one  imposed  by  law, 
but  it  is  apprehended  that  this  makes 
no  difference  as  regards  the  limitation 
to  I)e  put  on  the  extent  of  that  duty, 
the  terms  of  the  supposeil  contract  upon 
which  the  duty  rests  being  left  to  the 
law  to  imply. 


(ft)  (187.5)  L.  B.  10  Kx.  p.  259  ;  W;/ 
lireirary  Co.  v.  Pontypridd  Urian  Di't. 
CoiiiuU,  (1904)  68  J.  P.  3,  C.  A.  Sec, 
too,  the  judgment  of  Kelly,  C.B.,  in 
Sor  V.  Jnbb,  (1879)  4  Kx.  I),  p.  "9. 
where,  however,  there  was  nothing  to 
show  that  the  offending  water  was  tlie 
defendant's  water. 

((■)  Caritairt  v.  Taylor,  (1871)  L.  U. 
6  Ex.  217.    But  damage  done  by  rat« 


^^Tf         c?  ...' -i^JSlL-'        ..     '\Sr 
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Assoctahon  (a),  a  plea  by  a  treasurer,  that  before  he  could  pay  over 
certain  moneys  received  by  him  to  the  bankers  of  the  association 
he  was,  "  without  .ny  default  or  negligence  or  want  of  due  care 
on  his  part,  robbed  by  violence  of  the  whole  of  the  said  moneys  "  • 
was  held  by  the  Court  to  exonerate  alike  the  defendant  and  his 
sureties  from  liability, 

3.  In  all  cases  of  physical  injury  arising  from  the  use  of  pro- 
perty not  coming  under  the  heads  already  dealt  with  (/.).  the 
defendant  will  be  liable  if  the  injury  be  wilful  (.)  or  caused  by 
his  negligence,  but  not  otherwise. 
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NEGLIGENCE. 

Negligence  is  the  omission  to  take  such  care  as  under  the 
curcumstances  it  is  the  legal  duty  of  a  person  to  take.  It  is  in 
no  sense  a  positive  idea,  and  has  nothing  to  do  with  a  state  of 
mmd.  Being  a  mere  negation,  it  is  not  the  subject  of  de-ree 
and  the  expression  "  gross  negligence  "  has  been  condemne^d  as 
amounting  to  nothing  more  than  ordinary  negligence  "  with  the 
addition  of  a  vituperative  epithet "  (rf).  Thus,  if  one  of  two 
persons,  of  whom  the  same  degree  of  care  is  required,  fails  by 
the  slightest  degree  to  take  the  required  amount  of  care  while 
the  other  takes  no  care  at  all,  the  latter  is  not  more  negligent 
than  the  former;  the  negligence  of  both  is  precisely  the  same 

But  though  there  are  no  degrees  of  negligence,  negligence  De.^eesof 
beipg  in  all  cases  the  same  thing,  namely,  the  absence  of  due  *='*'*• 
care,  there  are  undoubtedly  degrees  of  care,  a  greater  degree  of 
care  being  due   under  one  set  of  circumstances  than   under 
another;  and  the  expression  gross  negligence,  though  inaccurate 
and  possibly  misleading,  is  a  convenient  phrase  to  express  the 
ulea  that  the  degree  of  care  required  of  the  defendant  was  small  (e) 
These  degrees  of  care,  however,  it  is  impossible  to  define  or 


is  in  general  no  defence  to  an  action  on 
the  contract  of  carriage  (see  Dale  v 
//«//,  (17-.0)  1  \Vil9.  281  ;  Zarermti  v. 
T)i-uvy,  (1852)  8  Ex.  KXJ  ;  Ka,j  v. 
Mliefler,  (1867)  L.  R.  2  C.  P.  302),  for 
it  does  nfit  amount  to  the  act  of  God. 

(a)  (1852)  18  Q.  B.  277. 

(*)  Injuries  arising  from  the  use  of 
land,  or  the  keeping  of  boasts,  f?re,  or 


explosives. 

(<•)  As  to  the  meaning  of  the  term 
"  wilful,"  see  above,  pp.  7,  8. 

(rf)  Per  Rolfe,  B.,  Wilmn  v.  Brett 
(1843)11  M.  &  W.  p.  116;and/>.,- 
WiUes,  J.,  Grill  V.  Gewral  Iron  S,-rew 
Colliery  Co.,  (1866)  L.  R.  1  C.  P.  p.  612. 

W  See/xfr  Lord  Chelmsford,  Giblin 
V.  .V^MulUn,  (ISW}  L.  R.  2  P.  U.  p.  337. 
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NEGLIGENCE. 

classify,  for  they  are  infinite  in  number,  each  special  set  of 
circumstances  requiring  its  own  particular  degree ;  so  that  an 
exhaustive  catalogue  of  the  various  degrees  of  care  would  be  a 
simple  enumeration  of  all  the  decided  cases.  It  is  in  each  case 
practically  a  question  of  fact  for  the  jury,  whether  the  proper 
degree  of  care  has  been  taken— the  jury  being  guided  by  con- 
siderations of  what  a  reasonable  and  prudent  man  would  have 
vlone  under  the  circumstances  (a). 

Where,  however,  by  the  relationship  existing  between  two 
parties  a  special  duty  to  take  care  is  either  actually,  or  by 
implication,  laid  upon  one  of  them,  a  breach  of  that  duty,  by 
the  person  from  whom  it  is  required,  will  render  him  liable 
in  damages  for  any  injury  immediately  resulting  from  such 
negligence  (b). 

Thus,  to  tp^o  a  concrete  example,  the  defendant  was  held  liable 
in  the  recent  case  of  Scarborough  and  Wife  v.  Cosgrovc  (c),  in  which 
the  plaintiff  (who  was  staying  as  a  guest  at  a  boarding  house), 
having  locked  up  some  valuables  in  a  satchel  placed  the  case  in 
an  unlocked  drawer  in  her  chamber,  from  whence  it  was  stolen 
by  another  guest.  The  Court  of  Appeal  ruling  (d)  that,  a  person 
who  "  carries  on  the  business  of  a  boarding  house  keeper  for 
reward  is  bound  to  carry  on  that  business  with  reasonable  care, 
having  regard  to  the  nature  and  normal  conduct  of  the  business 
as  known  to  the  guest,  or  as  represented  to  the  guest  by  him ; 
and  if  by  reason  of  a  breach  of  that  duty  the  luggage  of  the 
guest  is  lost  the  boarding  house  keeper  is  liable  for  the  loSfe  to 

the  guest." 

As  no  prudent  person,  unless  possessed  of  competent  skill, 
would  undertake  the  doing  of  any  act  which  in  the  absence  of 
skill  would  cause  great  risk  of  injury  to  others,  the  doing  of  such 
acis  by  an  unskilled  person  will  amount  to  negligence.  It  is 
negligence  in  a  person  not  skilled  in  the  management  of  horses 
to  ride  or  drive  in  a  crowded  thoroughfare  («).     If  a  person  is 


(a)  See  above,  pp.  13,  H,  for  defini- 
tion of  negligmce  given  by  Alderson, 
B.,  in  Jilijth  V.  Biiiiiingham  Water- 
wrh*  r<>.,  (18:.t>)  11  Ex.  p.  784. 

(//)  Phipp*  V.  Aew  CliiridgeU  Hitel, 
Ltd.,  (Itin?.)  22  T.  L.  E.  49. 


((•)  (1905)  74  L.  J.  K.  B.  892. 

(fO  (190.5)  74  L.  J.  K.  B.  892.  Bonier. 
L.J.,  at  p.  898. 

(«)  Namiiiaek  v.  Thite,  (1802)  U 
C.  B.  N.  S.  588. 


DKOREE8   OF   CARE. 

••  driving  hiH  carriage,  and  from  want  of  skill  causes  injury  to  a 
passer-hy,  he  ,s  of  course  responsible  for  that  want  of  skill"  (a). 
So  too  w.th  the  manHKement  of  a  railway  train  (i).  or  a  ship 

ci;t:7i;,;"  -'  ^"^^  ^^-^  -^^-"^^  ^-'"^-  --*  o'f 

arttfil'"  '^'  T  "^  '  ^^'^'^'^-^-^  person,  or  tradesman,  or 
artificer,  actually  pursuing  a  profession  or  vocation  v/«ich 
demands  spec.al  knowledge,  there  is  a  presumption  rais  d 
amountmg  to  an  implied  warranty  in  law.  that  such  persont 
possessed  of  reasonably  competent  skill  in  the  exercise  of  h  s 
particular  calling  (c).  "'^ 

wilfulness,  negligence  is  an  essential  ingredient  in  liability  come  •="*"'«- 
cases  of  n,j„ry   caused    by  chattels  which,  having  been  seTn  ""      "• 
motion   by   the  defendant,  have  come   into  colliLn  with  the 
plaintiff  or  his  property.     A  street   accident  affords  a  familiar  r  n  • 
instance  of  liability  of  this  kind.     A  person  who  has  bl  !:    P^^^' 
over  by  a  carnage  cannot  recover  against  the  owner  unless  the        ' 
party  m  charge  of  the  carriage  was  guilty  of  negligence  in  its 
management  or  of  wilful  misconduct  (d).     The  mo:t  usual  forms 
0  negligence  in  the  management  of  a  vehicle  are  those  of  drivin^r 
at  an  improper  speed,  or  of  driving  on  the  wrong  side  of  the  road 
The  question  of  what   speed   is   improper  is  of  course  one  of 
gree.  and  one  which  is  to  some  extent  relative  to  the  particular 
P  ace  and  the  extent  to  which  it  is  frequented.    Though  being  on 
the  wrong  side  of  the  road  is  in  general  some  evidence  of  negli- 
gence,  it  is  slight  evidence  only,  for  the  rule  of  the  road  is  not 
by  any  means   inflexible.     A  person   driving  a  carriage  is  not 
bound  .0  keep  on  the  regular  side  of  the  road,  but  if  he  does  not 
do  so  he  IS  bound  to  exercise  more  care  and  keep  a  better  look-out 

ZZf^  7u  ''''"  ^""'^  ^'  '^^"'^'^^  ''  b«  were  to  confine 

h  mself  to  the  proper  side  (.).     Moreover,  if  a  collision  can  be 
better  avoided  by  going  on  the  wrong  side,  it  is  not  merely 
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(«)  Per    cur.,   Hutckimon    v.    yerk 
Ae^rarfle,  ^,..,  i?.    a,.,  (1850)   5   Ex.' 

(J)  //«/,.*,•,««„   V.    rork,   Xewca^tle, 
•«•'••./<./!>.,  (1850)  5  Ex.  343. 

sfiusaion    on    this 


((•)  For  a  renent  di 
question,  see  lore  v.  Mack, 
C.T. 


L.  T.  345  ;  and  Wyatt  Paine  on  Bail, 
menta,  p.  166  fgq, 

(rf)  ffiilinet  V.  Mat/ter,  (1875)   L.  H 
10  Ex.  L'61. 

Plurkuvll    V.     WiUon,   (1832)    5 


(1905)  92 


C.  i  r.  375 


86 
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justifiable  to  do  so  but  obligatory  (a).   The  rule  of  the  road,  such 
as  it  is  applies  as  ^.•ell  to  saddle-horses  as  to  carnages  (h).    It  is 
he  duty  of  a  perso.  driving  over  a  crossing  for  foot-passengerB 
at  the  entranc'e  to  a  street  to  drive  slowly  and  -th  -ut- Jc^ 
Pulling  the'  wrong   rein  is  evidence  of  neghgence  (^     so  too  is 
fhe    purring  of  a  horse  when  it  is  within  kick.ng  distance  of  a 
IZZie).    Again,  it  is  evidence  of  negligence  to  leave  a  horse 
^d  ca  '-atten^^^^  -  ^^^  «^-^'  ^'^«^«'^  -idents  may  occur 
rot  the  horse  moving  on  (/).    The  owner  of  a  cart  >s  bound  to 
provide  it  with  proper  and  sufficient  tackle,  and  he  ,s  neghgent  i 
L  does  not :  therefore  where  in  consequence  of  a  cham-stay  of 
:«  defendant,  cart  breaking,  the  horse  ran  away  and  d.d  d^a^^^^^^^^ 
the  defendant  was  held  Uable  (,).     But  the  mere  fact  of  trying  a 
r^^in.-hor.:  whose  temjer  is  unknown  to  the  rider  m  a  frequented 
horou.^hfare  is  no  evidence  of  negligence  (/.),  nor  is  .t  such  evi- 
aence  lo  try  carriage-horses  in  harness  for  the  firs      ime  in 
«;n,ilar  nlace  (0      Nor  does  the  mere  unexplained  bolting  of  a 
Zirifftdlievideneeof  negligence  on  the  part  of  the  person 
in  charge  of  it  (k).     It  is  not  negligence  to  drive  cattle  hrough 
he  street  of  a  town  loose  instead  of  leading  thern  with  halters  ^. 
As  with  collisions  between  carriages.  &c.,  on  land  so  with  col- 
lisions  between  ships  at  sea  ;  intheabsenceof  proof  of  neghgence 
o    wilful  misconduct  (.0  the  owner  of  a  ship  which  runs  mtc 


(a)  Clay  v.  Woinl,  (1803)  5  Esp.  44. 
(6)  Turley  v.  Thonian,  (1837)  8  C.  &  P. 

(c)   WilUainf   T.  Richardt,  (18.52)   3 

(rf)  Wakeman  v.  nobhmm,  (1823)  1 

Bine.  213.  „    „ 

(e)  yarth  y.  Smith,  (1861)  10  C.  B. 

N.  8.  B72.  „    ,„ 

(/)  Snee  v.  Durkle,  (1903)  6  F.  42 
Ct.  of  Sess. :  Illidge  t.  Goodwin,  (1831) 
5  C.  &  I'-  li^O.  The  common  practice  is 
to  speak  of  certain  liinds  of  acU  as 
negligent  acts,  and  not  merely  as  evi- 
dence of  negligence,  but  it  is  appre- 
hended that  negligence  can  never  be 
predicated  of  an  act  as  miitter  of  law, 
the  character  of  the  act  being  in  each 
case  a  question  for  the  jury.  Even 
though  the  inference  of  want  of  da^- 
care  be  irresistible,  stiU  the  judge  can- 


not vvithdraw  the  question  of  neglipeno 
from  the  jury,  and  if  the  jury  clws 
perversely  to  find  that  there  was  n 
negligence,  the  only  remedy  is  an  appli 
cation  to  the  Court  of  Appeal;  st 
below,  pp.  iill — 513. 

(j)   Welsh  V.  Lawrence,  (1818)  2  Chi 

262.  ^  , 

(^k)  Ham  mack  v.    White,   (18li2)   1 

C.  B.N.S.B88. 

(0  Ilolmen  V.  Mather,  (187.i)  1-.  i 
10  Ex.  261.  The  earlier  case  of  Mieka 
V.  Alettree,  (1676)  2  Lev.  172,  n  st  I 
treated  as  overruled. 

(k)  Hammock  v.  White,  .«'/"■' 
Manzoni  v.  I>ou,jla>,  (1880)  6  Q.  B. 

(i)  Tilletty.  H«rrf,(1882)10Q.B. 

17. 

^„i-y  As  to  vhat  constitutes  negligei 
and    misconduct   in    recent  cases  i 
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another  cannot  by  the  common  law  be  held  responsible.     The 
fact  thattlie  cohsiori  w.m  .hie  to  inevitable  accident,  as  where  it 
occurred  solely  from  the  darkness  of  the  night  and  inability  to  see 
the  other  ship  s  lights  (a),  or  from  the  density  of  the  fog  L  will 
excuse.     Where  it  is  the  duty  of  a  ship  under  the  rogula'tions 
for  preventing  collisions  at  sea  (c),  to  keep  out  of  the  way  of 
another  but  she  is  unable  to  do  so  by  reason  of  her  having  been 
disabled  in  a  former  collision,  and  the  other  ship  being  unaware 
of  her  disabled  condition  keeps  her  course,  if  a  collision  ensues 
the  former  will  be  excused  on  the  ground  of  inevitable  accident  (d) 
unless,  indeed,  the  earlier  collision  was  due  to  her  own  default 
in  which  case,  it  may  be  that  her  disabled  condition  will  afford 
no  defence,  on  the  same  principle  as  that  on  which  a  defendant 
18  not  allowed  to  plead  his  own  intoxication.     There  are  cases 
however,  in  which  the  mere  fact  of  the  collision  raises  a  prima 
tan^  presumption  of  negligence,  as  where  a   /essel  is  run  down 
while  at  anchor  (.) ;  in  such  case  "  the  vessel  under  weigh  is  bound 
to  show  by  clear  and  indisputable  evidence  that  the  accident  did 
not  arise  from  any  fault  or  negligence  on  her  part ;  and  for  this 
obvious  reason,  that  a  vessel  lying  at  anchor  has  no  means  of 
shifting  her  position  or  escaping  the  collision  "  (f)       So  also 
where  one  vessel  is  lying  to,  the  burden  of  proof  is  on  the'othei 
haymg  the  wmd  free,  to  show  how  she  came  into  contact  (a) 

Another  familiar  instance  of  the  setting  of  a  chattel  in  motion  Firing  gun. 
IS  he  firing  of  a  gun  ;  if  the  defendant  is  guilty  of  negligence  in 
the  firing  of  it  he  will  be  answerable,  but  otherwise  not,  unless  he 
fired  at  the  plaintiff  wilfully  (h).     What  constitutes  negligence  in 
firing  will  necessarily  be  relative  to  the  time  and  place     "  If  a 


Oreenoek    Steamghip    Co.    v.    Mantime 

Insurance  Co.,  (ia03)  2  K.  B.  t;-,7,  0.  A. 

(Negligence  of  Master)  ;  The  Challenge 

.?•  The  Due  d'Auuinle,  (1905)  74  L.  J.  P. 

j.'i.  (Fog,  tug  towing  another  vessel)  ; 

yyie     Britannia,    (1905)    P.    98  ;     T/ie 

(rrnrral  Harelock,  (1905)  21    T.  I^  B. 

4;W  ;   The  Circe,  (1905)  21  T.  L.  B.  525. 

Collision  both  ships  to  blame. 

(«)  Ihe  Shanmm,  (1842)  1  VV.  Bob 
4(;3. 

(A)  The  Marpetia,  (1872)    L.    E.    4 
I'.  C.  212. 

(.<•;  Made  by  Order  in  Council  under 


the  Merchant  Shipping  Ac\  1894. 

(rf)  Th«  Aimo,  (1873)  2  Mar.  Law  Cas 
(Aspinall)  N.  S.  96. 

(e)  The  Bofhnhi,  (1800)  Lush.  .52  ; 
Thf  Merchant  Prinee,  (1892)  P.  9  •  Jhg 
Mediana,  (1899)  P.  127. 

(/)  Per  Dr.  Lushington,  The  Batarier 

(1886)  12  P.  D.  46. 

Qff)  'Ike  Eleawr,  (1865)  2  Mar.  Law. 
Cas.  O.  S.  240. 

(/()  Stanley  v.  Poimll,  (1891)  1  Q.  B. 
86.     And  see  above,  p.  8. 

86—2 
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man  fireB  a  gun  acroB«  a  road  where  he  n.ay  reasonably  anticipate 

i:  person' will  he  P--^. -«^  ^' V"--- .';: ,Th^^^^^^^^ 
nefiUgence,  and  liable  for  the  injury  he  has  caused ;  but  i  he  fire» 
L  his'own  wood,  where  he  cannot  reasonably  antxcpae  that  any 
one  will  be.  he  is  not  liable  to  -ny  one  whom  he  shoots     ia) 

Another  instance  is  that  ot  launching  a  vessel.  The  law 
throws  upon  those  who  launch  a  vessel  the  obligation  of  do.ng  so 
^h  the  utmost  precaution,  and  giving  such  not.ce  as  »s  reason- 
Se  and  sufficient  to  prevent  any  injury  happen.ng  rom  the 
launch  "  W.  And  where,  as  in  the  Mersey,  it  is  usual  to  have  a 
tugTn  attendance  decorated  with  flags,  to  indicate  that  a  launch 
is  imminent,  no  less  precaution  will  be  sufficient  (c). 

sTagain  those  who  a.e  engaged  in  lowering  or  raising  bales 
of  good!  above  a  spot  where  others  are  likely  to  be  passing  by 
have  a  duty  cast  upon  them  to  take  reasonable  care ;  -"<^j^; 
equallv  so  whether  the  spot  in  question  be  a  public  highway  0  ) 
Xre  a  1  members  of  the  public  have  a  right  to  go,  or  private 
p  operty  where  no  person  has  a  right  to  be  without  the  permiB^on 
Tthe  owner  (.),  provided  it  be  a  place  where  the  defendant  has 
reason  to  expect  that  others  may  be  passing  at  ^1-  time^ )' 

This  duty  to  take  care  not  to  cause  physical  injury  by  the 
set  ing  of  a  chattel  in  motion  is  a  duty  which  is  owed  towards 
a    Zons.  even  to  those  who  are  wrongfully  in  the  place  where 
^e  accident  happens  i,).    If  a  man  wrongfully  leaves  his  pro- 
perty  lying  in  the  middle  of  the  high  road  that  will  not  excu 
ILr  f!r  negligently  driving  over  it  (.).     ^\V^^^^^\^^^^ 
in  a  wood  where  the  owner  happens  to  be  shooting  «t  the    m   - 
the  fact  of  their  being  trespassers  will  not  reheve  him  of  th 
obigation  to  take  care  not  to  shoot  in  the  direction  where  h 
rnows  them  to  be  passing.     The  driver  of  a  tram  is  bound 
take  care  not  to  run  over  a  person  who  is  trespassing  on  the 


(„)  Per  Blackburn,  J.,  Snntk  t. 
LoHd,m  <«•  Son/h-Wextern  R.  Co.,  Cl»70) 
L.  R.  6  C.  P.  p.  22. 

(b)  Per  Sir  B.  Phillimore.  Fhe 
Andalnxian,  (1877)  2  P.  D.  v-  233. 

(<.)   'ITie  Geurge  liojier,  (ISS.S)  S  1'.  U- 

119 
(rf)  Byrne  v.  H.^le.,  (1803)  2  H.  &  C. 

722. 

(«)  ScM  V.  LoHdm  Ditck  Co.,  (1865) 


3  H.  &  <'•  -^yfi- 

(f)  liatcheUr  v.  lV/+c«<-«e,(l883)  U 
Q.  B.  D.  474. 

(j)  For  standara  of  care  and  skil 
rciuivcd  in  avoWing  damage  to proin  it. > 
of  trespasser,  see  Vetrie  v.  R>»trrm. 
Oiou-r,.  (1898)  2  Ir.  U.  556,  C.  A. 

(;,)  Datio  V.  Mann,  (1842)  10  M.  .^ 
W.  .-.4.; :  .V.i>i<'r  of  ColckM'^  v.  Br.>.'k, 
(1845)  7  Q.  B.  a3». 
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line ;  and  by  parity  of  reasoning  a  railway  company  by  v  hose 
negligence  a  collisio  i  has  occurred  will  probably  be  liable  for 
injury  caused  to  a  passenger  in  the  colliding  train  whom  they 
know  to  be  there,  none  the  less  because  his  presence  there  is  a 
trespass  by  reason  of  his  having  fraudulently  travelled  without 
a  ticket.     The  mere  fact  that  a  man  obtains  adniisP'on  into  a 
train  as  a  passenger  on  the  fraudulent  pretence  that  he  is  a 
season  ticket-holder  when  he  is  not,  will,  it  is  conceived,  not 
relieve  the  company  from  responsibility  towards  him  for  negli- 
gent acts  of  misfeasance.     It  will  not  make  him  caput  lupinum. 
In  one  case  (a),  indeed,  Blackburn,  J.,  suggested  that  where  the 
passenger  has  omitted  to  take  a  ticket,  not  by  accident  but  from 
fraud,  even  though  the  company  know  him  to  be  in  the  train, 
there  is  no  duty  on  them  to  carry  him  safely,  but  this  dictmn 
must  probably  be  understood  as  limited  to  accidents  arising 
from  defects  in  the  plant,  premises,  or  permanent  way,  liability 
m  respect  of  which  cannot  arise  independently  of  the  contract  of 
carriage,  and  not  as  extending  to  acts  of  commission  such  as 
that  of  dashing  the  train  in  which  he  is  against  some  obstruct- 
ing body  ib).    No  doubt  the  fact  of  the  plaintiflf  being  a  tres- 
passer will  materially  affect  the  question  whether  the  defendant 
has  been  guilty  of  a  want  of  care,  for  the  setting  of  a  chattel  in 
motion  in  a  place  where  no  person  is  likely  to  be  Uues  not  argue 
any  want  of  care  (t-),  and  prima  facie  persons  are  not  likely  to  be 
in  a  place  where  they  have  no  right  to  go ;  but  if  the  defendant 
knows  that  persons  are  likely  to  be  passing  through  the  locu^  in 
quo  he  is  equally  bound  to  take  care  whether  those  persons  are 
rightfully  so  passing  or  not. 

To  render  a  person  liable  for  damage  caused  by  the  setting  of  What  is. 
a  chattel  m  motion  it  is  not  necessary  that  he  should  have  mo'S" 
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(«)  Atuti/i  V.  (Jreat   Uenterii  It.  Co 
(l'<67)  L.  B.  2  g.  B.  p.  u>;. 

(*)  As  to  tliis  diHtinction  between 
misfeasance  and  nonfeasance,  see  T<iylor 
V.  Ma^-Ziaarr,  Jj-,-..  Ji.  Co.,  (1895)  1 
Q-  B.  134,  The  judgment  of  Thesiger. 
LJm  in  Foiilkfxv.  Metnipolitim  Dhtrht 
«■  Co.,  (1879-80)  5  C.  P.  U.  p.  170), 
'^ixrc  hfc  iefuKe«I  to  recognise  any  dis- 
tinction "  between  tlie  commission  of  an 


act  which  is  in  itself  wrongful,  and  thu 
omisiioii  of  soi'ie  act  to  which  the  com- 
pany would  aumittedly  be  bout.d  if  the 
passenger  were  carried  by  them  under 
a  contract,"  must  be  regarded  as  over- 
ruled  by  that  case.  As  to  what  araounU 
to  a  misfeasance,  see  A>%  v.  Metro- 
jMilitiiH  R.  Co.,  (1«!»5)  1  Q.  B.  944. 

((•)  Batchelor  v.  Fortrtcue,  (1883)  11 
Q.  B.  D.  474. 
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directly  done  the  act  himBelf  which  set  it  in  motion,  or  autho- 
rised the  .loinR  of  it  by  another;  it  is  enough  if,  the  thing  m 
question  being  of  an  unstable  character  and  liable  readily  to  be 
set  in  motion,  such  as  the  contents  of  a  loaded  gun,  or  an 
unattended  horse  and  cart,  has  been  negligently  left  in  a  p  ac 
where  he  knows  it  to  be  extremely  probable  that  some  other 
person  will  set  it  in  motion  (a).     Therefore  where  the  defendan 
aent  a  young  girl  to  fetch  a  loaded  gun  and  she  in  play  pointed 
it  at  the  plaintifif,  drew  the  trigger  and  wounded  him.  the  defen. 
dant  was  held  liable  (b).    In  Williavi^  v.  Eady  (r),  the  defendant 
a  schoolmaster,  allowed  a  bottle  containing  a  stick  of  phosphorui 
to  be  lying  about  in  his  conservatory  to  which  the  P«P>1«  ^a. 
access,  and  one  of  the  pupils,  finding  the  bottle,  played  with  i 
with  the  result  that  it  exploded  and  injured  the  plamtifif,  a  ello^ 
pupil :  on  a  finding  by  the  jury  that  the  defendant  was  neglige. 
In  so  leaving  the  bottle  lying  about  v.h..e  the  boys  could  get  e 
it  he  was  held  liable.     It  has  indeed  been  said,  that  a  man  _ 
liable  if  he  negligently  leaves  his  horse  and  cart  unat^n^^^  , 
the  street  and  a  passer-by  whips  the  horse  and  causes  it  to  mo^ 
on  and  a  collision  ensues  id).     In  a  recent  case  it  was  held  th 
the  mere  fact  of  a  horse  (harnessed  to  a  cart)  running  away 
the  day  time  was  prima  facie   evidence  of   negligence  m  , 
owner  (e).    In  order,  however,  for  liability  to  accrue  for 
results  of  negligence  by  relation,  it  is  -PP^^^^j;^^^^^^^^ 
the  neglect  with  regard  to  the  particular  duty  should  be  in  its 
the  effective  cause  of  the  accident.     Thus  in  McDou-all  v.  Gu 
Western  liy.if)  (in  which  trucks,  with  the  brakes  screwed  do 
were  left  unguarded  on  an  incline  plane),  it  was  held,  by  1 
C     rt  of  Appeal,  that  the  defendants  were  not  liable    or 
accident,  caused  by  trespassers  releasing  the  ^-k-  -d  ^^^^^^ 
the  trucks  in  motion,  although  they  were  aware  tV^t  boy   w 
n  the  habit  of  trespassing  on  the  siding  and  meddling  with 
trucks.    It  is,  however,  submitted  that  the  prmciple  govern 


(a)  See  per  Lord  Dennian,  C.J., 
ij,„cA  V.  i\W;«,  (1841)  1  Q.  B.p.3r.; 
and  M*  Sullivan  v.  Creed,  {IWi)  2  Ir. 

R.  317,  C.  A. 

(ft)  Dixon  V.  Jull,  (1S16;  .T  M.  i;  ". 

198. 
(e)  (1893)  10  Times  L.  R.  41. 


(rf)  Illidge  v.  fiiHidwin,  (1831)  '. 
P  190.     But  see  above,  pp,  146,  147 
■(«)  S»e,'  V.  Diirkie.  (1903)   6  V. 
Ct.ofSea.''. 

(  f\  (1903)  2  K.  B.  331  ;  aw 
CiiedoHiaii  R.  Co.  v.  MullioUand.  (L 
A.  C.  216. 
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this  decision  is  not  one  that  should  be  extended  (a).  In  a  recent 
case  (b)  in  whicli  owing  to  the  nature  of  the  accident  (an  explo- 
sion) the  immediate  cause  of  the  disaster  was  unascertainable  it 
was  held  by  the  Privy  Council  that  evidence  of  negligence  on 
the  part  of  the  defendants  in  failing  to  supply  suitable  machinery 
and  take  proiier  precautions  (thus  probably  conducing  to  the 
result)  was  relevant  to  the  issue,  and  rendered  them  liable  to 
the  plaintiff. 

A  second  class  of  cases  in  which  a  person  will  be  liable  for  Negligent 
negligently  causing  physical  injury  to  another,  consists  of  those  HouKlTof"' 
in  which  he  has  negligently  created  a  source  of  danger  into  con-  J""!}*'- 
tact  with  which  the  plaintiff  has  lawfully  come  and  so  coming 
has  injured  himself.  In  some  such  cases  the  defendant  may 
not  be  aware  that  he  has  created  any  source  of  danger  at  all,  us 
where  a  chemist  by  mistake  compounds  a  medicine  with  the 
wrong  drugs,  in  which  cases  the  negligence  may  be  said  to  con- 
sist in  bringing  the  dangerous  thing  into  existence.  In  other 
cases  he  may  know  of  the  existence  of  the  source  of  danger  but 
forget  to  give  due  warning  of  it,  as  where  persons  engaged  in 
repairing  a  road  omit  to  place  lanterns  upon  the  spot  at  night  to 
indicate  that  the  road  is  up,  or  where  the  consignor  of  a  carboy 
of  nitric  acid  neglects  to  give  the  carrier  notice  of  the  dangerous 
character  of  the  parcel,  in  which  cases  the  negligence  consists 
in  the  omission  to  give  due  warning  (c). 

For  the  purposes  of  a  civil  action,  however,  there  is  no  such  Towards 
thing  as  negligence  in  the  abstract ;  actionable  negUgence  con-  Iu,y'°to  uke 
sists  in  the  neglect  of  the  use  of  care  towards  a  person  towards  '*'^  ****'*• 
whom  the  defendant  owes  the  duty  of  observing  care ;  and  in 
actions  for  negligence  of  the  class  now  under  discussion  the 
difficulty  of  fixing  the  defendant  with  liability  arises  mainly  in 
connection  with  the  question  v/hether  the  defendant  owed  any 
such  duty  as  towards  the  plaintiff.     But  it  has  been  laid  down 
as  a  proposition  to  be  deduced  from  the  authorities  that  "  when- 
ever one  person  is  by  circumstances  placed  in  such  a  position 
with  regard  to  another  that  every  one  of  ordinary  sense  who  did 

Creed,  (1904)  2 


(u)  See  SuUirau  v 
Ir.  R.  317,  C.  A. 

(i)  Mc  Arthur  v.  Vinuluiun  Qtrlri'lgt 
Co.,  (1903)  A.  C.  74. 


(c)  As  to  the  negligent  communica- 
tion of  infectious  diseaMea,  see  below, 
pp.  492  iqq. 
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think  would  at  once  recoRnine  that  if  he  did  not  om  ordinary 
care  and  skill  in  his  own  conduct  with  reRard  to  those  circum- 
BUncet.  he  would  cause  danRer  of  injury  to  the  person  or  pro- 
,>erty  of  the  other,  a  duty  arises  to  use  ordinary  care  and  skill  to 
avoid  such  danger"  (a).  Consequently  when  the  dangerous  state 
of  thinRS  conhists  of  an  obstruction  upon  a  hi^h  road,  the  duty 
to  take  care  that  injury  shall  not  result  ther«from  is  a  duty 
«hich  is  owed  towards  all  members  of  the  public,  for  all  persons 
have  a  right  to  pass  along  the  hi«h  road  (/»). 

"  Whenever  one  person  supplies  goods  or  machinery  or  the 
like  for  the  purpose  of  their  being  used  by  another  i^rson  unde, 
stich  circumstances  that  every  one  of  ordinary  sense  would,  if  lu 
thought  recognise  at  once  that  unless  be  used  ordinary  care  am 
skill  with  regard  to  the  condition  of  the  thing  supplied  or  th. 
mode  of  supplying  it.  there  will  be  danger  of  injury  to  the  persor 
or  property  of  him  for  whose  use  the  thing  in  supplied,  and  wb( 
is  to  use  it,  a  duty  arises  to  use  ordinary  care  and  skill  as  to  tb( 
condition  or  manner  of  supplying  such  thing  "  (c). 

An  interesting  exemplitication  of  the  principle  is  to  be  foun( 
in  the  case  of  Chapronur  v.  Mason  (.1),  in  which  the  plaintil 
brought  an  action  against   the  defendant   (a  confectioner)   fo 


'  er  Brett,  M.U..  Hearen  v.  Pnider, 
(188H,    11    y.   B.  U.  \'.  5(»!».    The  pro- 
jHwition  so  Htfttol  npiK-'iirn  to  bc>  wmie- 
what   t<*»  wide,  for    it    woulil   include 
case*  of  daniaKe c«u«e<l  by  a  nat  ural  user 
of  land.     But  it  was  evidently  intended 
to  be  reatl  in  connection  with  the  class 
of  cases  now  being  iliscusseil,  where  by 
reason  or  .-onie  act  of  oiiiissio.i  of  the 
defendant,  the  plaintiff  has  been  caused 
to  injure  himself.    The  majority  of  the 
Court  of  Appeal  in  Iliaren  v.  Pender, 
(1883)   11   Q.    B.    L).    .".<«,  though   not 
expressly  dissenting   from   tiie   rule  so 
stated  by  Brett,  M.R.,  thought  that  the 
facts  of   that  case  did   not   render  it 
ne<:es8ary  to  lay  down  so  wiile  a  pro- 
position.    They  preferrol  to  rest  their 
judgnient   upon  another  grounil,  as  to 
which  see  below,  p.  48y.     In  the  sub- 
se<iuent  case,  however,  of    Tlirunncll  v. 
H<iiidij>idf,  (1888)  20  Q.   B.   D.  p.  363, 
the  pr.>i)W!ti."n  "f  Brott.  M.K..  re<-«v«<l 
the  approval  of  Hawkins,  J.,  who  said 


that  in  his  opinion  it  was  "a  corre< 
statement  of  the  law."  In  the  sti 
latir  case  of  1^  Lime  v.  (tovl^ 
(I8!t3)  1  y.  B.  p.  497,  I»rd  Ksher  bin 
self  offers  nn  explanation  of  the  effo 
of  llenreii  v.  Pmdei;  in  whicli  1 
apparently  tr&ita  the  injury  in  thi 
case  as  having  been  due  toa  niisfeasam 
analogous  to  that  of  reckless  drivii 
along  a  hitjh  road.  In  such  a  descriptif 
it  is  difficult  to  recognise  Hmren 
Pendfr,  as  to  the  facts  of  which  case  s 
below,  pp.  472, 473.  It  is  submitted  tli 
the  Master  ut  the  Rolls'  original  jud 
ment  is  to  be  preferre<i  to  his  explan 
tion. 

(h)  Shonditch  Cur/Hiriitim  v.  Jiu 
(iy(i4)  20  T.  L.  K.  25i,  H.  L. 

((•)  Per  Brett,  M.R.,  llearea  v.  Pi 
der,  (1883;  11  Q.  B.  D.  li.  510. 

((/)  (1905)  21  T.  L.  R.  633;  see  a 
Friuf  V.  AijUthiinj  Diiiry  Co.,  (1905) 
K.  B.  608,  »'.  A. 
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injuries  caused  to  hiB  teeth  and  mouth  by  a  ttone  in  a  bath 
bun  which  he  had  purchawd  at  the  de'endant's  shop.  I'iaintiflf 's 
case  was  that  the  presence  of  the  stone  in  the  bun  was  .lue  to 
negliKence.  and  that.  aH  there  waH  an  iinplie.l  w.irnmt.v  in  the 
article  sold,  the  defendant  was  liable  to  pay  him  compensation. 
At  the  trial  the  jury  found,  in  answer  to  questions  left  to  them 
by  the  judge,  that  there  was  no  neRliKeuce  on  the  part  of  the 
defendant  or  his  servants  in  the  manufaetur.,  of  the  H,uh  bun, 
that  tlie  bun  was  reasonably  fit  for  the  purposes  of  being  eaten 
in  the  usual  way,  that  the  bun  whs  of  merclmntal.le  .juality,  and 
that  the  amount  of  .lamage  the  plaintiff  suHtained  by  reason  of 
the  presence  of  the  stone  in  the  bun,  in  case  it  was" a  question 
of  damages,  was  6/.  On  these  findings  judgment  was  entered 
for  the  defendant.  Upon  the  plaiiitiflf  appealing  on  the  ground 
that  the  findings  of  the  jury  were  against  the  weight  of  evidence, 
their  Lordships  held  that  the  plaintiff  had  made  out  a  primu 
foiie  case  of  negligence,  that  the  Judge  in  tlie  court  below  had 
misdirected  the  jury,  and  that  the  case  must  go  down  for  a 
new  trial. 

So,  too,  "a  person  who  gives  another  goods  to  carry,  goods   Outy  towarrt. 
which  require  more  care  and  caution  than  ordinary  merchandise,   ^1,0™^,^. 
and  which  are  likely,  in  the  absence  of  such  caution,  to  injure  ""^  delivered 
persons  handling  them,  is  bound  to  give  notice  of  their  dangerous  ot'carr?^ 
character  to  the  party  employed  to  carry  them,  and  is  liable  for 
the  consequences  which  are  likely  to  ensue  from  the  omission 
to  give  such  notice  "(a).     Thus,  where  the  defendants  packed 
chloride  of  lime  in  casks  and  delivered  the  casks  to  the  plaintiffs 
for  shipment  without  disclosing  the  dangerous  character  of  the 
contents,  and  the  plaintiffs  stowed  the  casks  in  the  hold  of  their 
vessel  where  the  lime  did  mischief,  the  defendants  were  held 
responsible  (6).     In  such  a  case,  no  doubt,  where  the  question  is 
between  two  parties  to  a  contract,  such  as  consignor  and  carrier 
or  vendor  and  purchaser,  there  is  a  contractual  duty  to  take 
care  arising  out  of  the  implied  terms  of  the  contract  of  carriage 
or  sale  as  the  case  may  be,  but  there  is  also  a  concurrent  duty 
independent  of  contract.     "  The  existence  of  a  contract  between 


('()  Per  wale's,  J.,  FitnuHt  v.  Jiaitirx. 
[Ifbi)  11  c.  B.  N.  «.  J,,  sea. 
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two  persona  does  not  prevent  the  existence  of  he  Buggested 
duty  between  tliem  also  being  raised  by  law  independently  of 
the  contract,  by  the  facts  with  regard  to  which  the  contract 

is  made  "  (a). 

Where  goods  are  suppHed  or  delivered  by  one  person  to  another 
to  be  used,  carri«»d,  or  otherwise  dealt  with,  the  existence  of  a 
duty  in  the  former  to  take  care  that  injury  shall  not  ensue  from 
their  being  dealt  with  in  the  manner  intended,  is,  as  above  stated, 
confined  to  cases  in  which  they  are  supplied  or  delivered  "  under 
such  circumstances  that  every  one  of  ordinary  sense  would,  if  he 
thought,  recognise  at  once  that  unless  he  used  ordinary  care  and 
skill,"  there  will  be  danger  of  injury  to  the  person  for  whose  use 
the  thing  is  supplied.  The  first  question  then  to  be  -l-^.ermined 
is,  what  are  those  circumstances?  They  would  ssem  to  fall 
under  three  classes  :-l.  Where  the  goods  are  supplied  under  a 
contract  for  consideration.  ±  Where  the  person  supplying  them 
is  known  to  have  such  superior  knowledge  or  skill  in  relation  to 
the  subject-matter  that  the  other  party  is  likely  to  rely  on  such 
knowledge  or  skill  having  been  used.  8.  Where  the  party  sup- 
plying them  knows  of  some  hidden  source  of  danger  connected 

with  them. 

Where  the  goods  are  delivered  under  a  contract,  in  the  sense 
thai  a  consideration  passes  to  the  party  delivering  them,  as  where 
they  are  sold,  or  delivered  for  purposes  of  carriage,  it  will 
undoubtedly  be  reasonable  for  the  party  receiving  them  to  assume 
that  care  has  been  taken,  and  a  duty  to  the  other  to  take  care 
will  consequently  arise.  But  the  existence  of  a  contract,  m  the 
sense  of  the  passing  of  a  consideration,  is  presumably  not  essen- 
tial to  the  creation  of  such  a  duty.  For  instance,  if  a  chemist 
gratuitously  compounds  a  medicine  for  a  friend,  he  must  know 
that  the  other,  if  ignorant  of  the  nature  of  drugs,  will  rely  upon 
his  taking  care  not  to  use  wrong  drugs,  which  reliance  will  pre- 
sumably give  rise  to  a  duty  to  take  care  and  render  him  liable 
for  any  damage  that  may  result  from  his  carelessness.  Where  a 
thmg  is  gratuitously  given  or  lent  by  one  person  to  another  it  is 
the  duty  of  the  lender  "  to  communicate  to  the  borrower  defects 
hi  the  article  lent  of  which  he  is  aware,  and  if  either  deliberately 

(«)  /v-  Urett.  M.K..  lUarfM  v.  I'ewl^r.  (!««:«)  1 1  Q.  B.  1).  r.oH  ;  -.Ky-ra  p.  466. 
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or  by  gross  negligence  he  does  not  discharge  this  duty,  he  is 
Uable  for  injury  resulting  to  the  borrower  "  (a).  If,  however,  the 
thing  is  of  such  a  character  that  the  one  party  has  as  good  means 
of  judging  of  its  condition  as  the  other,  it  would  be  unreasonable 
for  the  gratuitous  recipient  to  rely  upon  care  having  been  taken  ; 
he  ought  to  examine  the  thing  for  liimself.  Tliere  will  conse- 
quently in  such  a  case  be  no  duty  in  the  donor  or  lender  to  take 
care.  Thus,  where  the  defendant  gratuitously  lent  to  the  plaintiff 
a  scaffold  a  portion  of  which  was  rotten,  and  the  plaintiff  while 
using  the  scaffold  fell  and  was  injured  in  consequence  of  the 
rotten  portion  giving  way,  it  was  held  that  the  defendant,  not 
having  had  actual  knowledge  of  the  defect,  was  not  responsible, 
notwithstanding  that  in  the  opinion  of  the  jury  he  might  have 
discovered  it  by  the  exercise  of  ordinary  care  (i!*).  Similarly, 
where  a  gratuitous  licence  is  given  to  a  person  to  go  upon  and 
use  premises  of  the  licensor,  it  would  be  unreasonable  in  him  to 
rely  upon  the  licensor  having  taken  care  to  have  the  premises  in 
a  safe  condition,  for  if  he  keeps  his  eyes  open  he  can  form  as 
good  an  opinion  himself  as  can  the  ownet-  (t).  Though  where  an 
invitation  to  enter  upon  premises  for  the  purpose  of  viewing 
them  is  given  by  a  landlord  or  his  agent  to  a  prospective  tenant, 
there  is  a  duty  laid  upon  the  licensor  to  see  that  the  premises  are 
reasonably  safe,  or  at  all  events  free  from  concealed  danger  {d). 
And  where,  as  in  the  case  of  the  chemist  put  above,  the  plaintiff's 
means  of  forming  an  opinion  as  to  the  condition  of  the  thing 
supplied  are,  to  the  knowledge  of  both  parties,  so  inferior  to 
those  of  the  defendant  that  it  may  fairly  be  assumed  a  priori 
that  the  plaintiff  will  trust  entirely  to  the  defendant's  judgment, 
then  a  duty  to  take  care  must  arise,  and  none  the  less  because 
the  case  is  one  of  gift  or  gratuitous  loan.  .4nd  with  regard  to 
the  third  class  of  crses,  there  is  ample  authoruy  that  the  party 
supplying  the  goods  is  bound  to  take  care  to  disclose  any  hidden 


(«)  CimghliH  v.  aillhoH,  (1N9!))  1 
y.  It.  Ur.  ;  Oolliiis,  L.J.,  at  p.  H'J,  C.  A. 

(h)  Miicarthy  v.  Yimng,  (18(il)  (i 
H.  i  N.  329.  This  jmlgiiient  imltwl 
lays  it  down  that  a  gratiiitoux  IuikIlt  in 
never  l>ouud  to  take  any  care,  but  that 
jinijxmition  is  wider  than  the  faeti  nf 


the  caxc  demaiuicKl,  an<I  in  the  lijrht  ot 
otlit'r  d»'ci»ionH  ix  obvioiiHly  incnrriH't. 

(<•)  See  Ivay  v.  JMyft,  (18N2)  !> 
g.  ».  1).  SO. 

(rf)  Wriiiht  V.  Leferfr,  (\WA)  51 
W.  U.  14"J,  ('.  A. ;  anil  see  Ilarrin  v. 
/Vr.-y,  (mtW)  2  K.  I'.,  2Hl. 
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defects  whicli  are  known  to  him,  and  which  may  make  the  use  of 
the  goods  perilous,  even  though  they  be  suppHed  gratuitously  (a). 

Nor  does  this  duty  to  take  care  apply  exclusively  to  cases 
where  the  defect  is  known  to  one  party  and  is  not  known  to  the 
other.  When  a  trader  supplies  an  article  of  general  requirement 
which  the  ordinary  experience  of  mankind  shows  will  be  used  by 
the  purchaser  in  a  particular  way,  the  trader  impliedly  warrants 
that  it  is  fit  for  that  particular  use,  and  if  by  reason  of  a  breach 
of  this  implied  warranty  the  user  suffers  loss  or  injury,  the 
trader  is  liable  for  such  damage. 

Thus  in  the  case  of  Frost  v.  The  Ayleshury  Dairy  Co.  (b),  in 
which  the  plaintiff  sued  the  defendants  for  damages  sustained  by 
him  by  reason  of  the  death  of  his  wife  from  typhoid  fever  con- 
tracted through  drinking  impure  milk  supplied  by  the  company, 
it  was  held  that  the  plaintiff  was  entitled  to  recover,  the 
circumstances  being  such  as  to  show  that  he  relied  on  the 
defendants'  skill  and  judgment  when  purchasing  the  article  from 
them,  and  that  such  reliance  raised  an  implied  warranty  of 
fitness,  the  breach  of  which  rendered  the  defendants  responsible 
to  the  plaintiff  for  the  damage  which  he  had  sustained. 

Given  that  a  particular  case  falls  within  one  or  other  of  those 
three  classes  of  cases  specified  above,  and  that  consequently  the 
party  supplying  the  goods  owes  a  duty  to  the  person  to  whom  they 
were  immediately  supplied,  the  next  question  is  whether  that 
duty  is  confined  to  that  person.  It  seems  that  it  is  not.  Even 
where  the  goods  have  been  supplied  under  a  contract  for  con- 
sideration, the  liability  for  omission  to  take  care  is  not  confined  to 
the  immediate  party  to  the  contract.  Thus  where  the  defendant, 
a  chemist,  carelessly  compounded  a  hairwash  of  improper  and 
injurious  ingredients,  and  sold  it  to  the  plaintiff's  husband  for 
the  purpose  of  being  used  by  the  plaintiff,  and  she  using  it  as 
intended  was  injured  thereby,  it  was  held  that  the  defendant  was 
liable,  since  there  was  a  duty  to  take  care  as  towards  the  plaintiff. 


(ii)  Jtliikfiniire  v.  llrintol  Jf'  h'j-fffr 
II.  r<(..  (Isr.H)  K  K.A:  IS.  !0:i.'>;  Miiriirtlii/ 
V.  y.tMHii,  {\m\)  0  11.  &  N.  :«!!.  This 
u  in  strict  analogy  to  tlic  rule  as  to  a 
laiidlord's  duty  towards  Imru  licensees, 
ax  f.o  v.!-,!!-!!.  K".'  Ik'Ui'.v,  ji,  4.".!). 


(A)  (190.-1)  1  K.  ».  «()H,  C.A.  ;  C/kiji- 
rimier  v.  Mum,,,  (I'.)(t.-))  21  T.  L.  It.  i\%\, 
C.  A.  See  also  Clurkr  v.  Ariinj  .<•  .^V;ry 
ti,.,i/Mi;itire  Sii-iety,  (l!M>8)  1  K.  H.  15.">, 
C.  A.  Anil  see  JioKtikk  v.  XiehnUim, 
(HMKI)  1  K.  B.  725. 
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although  she  was  not  a  party  to  the  contract  of  sale  (a).  In  tliat 
case,  no  doubt,  the  contract  was  made  for  the  express  benefit  of 
the  plaintiff,  who  was  expressly  mentioned  at  the  time  of  the 
sale,  but  yet  the  duty  for  the  breach  of  whicli  she  was  allowed  to 
recover  was  not  a  contractual  duty,  for  it  is  a  well-settled  rule  of 
the  Common  Law  that  where  A.  makes  a  contract  witli  B.  for 
the  benefit  of  C,  C.  cannot  sue  upon  the  contract  {h).  But, 
further,  it  is  not  necessary  that  the  plaintiff  sliould  be  expressly 
named  at  the  time  of  the  contract  made  as  one  of  the  persons 
for  whose  use  the  thin^  in  question  is  supplied,  nor  that  tlie 
defendant  should  contemplate  the  plaintiff  in  particular  as  a  per- 
son likely  to  use  it.  The  duty  to  take  care  will  exist  towards  all  Uuty  extend, 
persons  to  whom  the  original  party  to  the  contract,  reasonably  pont"" 
relying  on  care  having  been  taken,  may  innoeentlv  deliver  the  ''""-'y  *°  ^ 

,1  •  ^i  J  ,  injured  by 

tJimg  as  one  fat  and  proper  to  be  dealt  with  in  the  way  in  which  defendants 

the  defendant  intended  the  original  contractor  to  deal  with  it  """"  "^  *"''*' 

himself  (d).     Therefore,  where  the  defendant  employed  one  R.,  a 

railway  carrier,  to  forward  for  him  by  rail  a  car:  oy  of  nitric  acid 

without  disclosing  to  him  the  dangerous  nature  of  the  contents, 

and  R.,  being  unable  to  forward  it  by  rail  to  its  destination  on 

that  particular  day,  delivered  it  to  the  plaintiff,  the  servant  of 

another  carrier,  to  carry  it  by  road,  and  tlie  plaintiff,  ignorant  of 

the  contents  of  the  carboy,  carried  it  on  his  shoulder  from  one 

van  to  another,  and  while  he  was  so  doing,  from  some  unexplained 

cause  the  carboy  burst,  and  the  contents  flowed  over  and  injured 

him,  the  defendant  was  held  liable  (d),  Willes,  J.,  expressly  laying 

it  down  that  a  person  who,  under  such  circumstances,  omitted  to 

give  notice  of  the  dangerous  character  of  the  article,  "  would  be 

liable  to  an  action  at  the  suit  of  any  one  who  might  be  injured  by 

his  wrongful  omission  "(<•).     Where  a  woman  whose  child  was  ill 

sent  a  boy  to  a  chemist's  shop  for  some  paregoric,   and  the 

chemist's  apprentice  carelessly  gave  the  boy  a  bottle  of  laudanum 


(«)  (weorge  v.  Skiri»tifim.  (186y)  L.  R. 
5  Ex.  I. 

(A)  'fuvdd/e  v.  Afkhuim,  (1861)  1 
B.  k  S.  8it3. 

{r)  Oordim  v.  MeHarily,  (1903)  G  F. 
21(1,  <'t.  of  Sess.  In  this  cane  it  is  sub- 
mitted that  the  plaintiff,  though  non- 
sailed  in  bis  action  against  the  retailer. 


would  have  been  entitled  to  recover 
damages  against  the  wholesale  trader. 

(rf)  Farrant  v.  Banu-n,  (1862)  11 
C.  B.  \.  S.  -,53. 

(p)  Ibid.,  p.  .-.63 ;  and  see  Clarke  v. 
Army  J^  A'ary  Co-t>j>eratire  Stiriety.. 
(1903)  1  K.  B.  155,  C.  A. 


472 


NKULIOENCE. 

with  a  paregoric  label  on  it,  who  took  it  back  to  the  woman,  and 
she  administered  to  the  child  what  would  have  been  a  proper  dose 
had  the  contents  been  paregoric  as  she  supposed,  and  the  child 
immediately  died  from  the  effects,  upon  the  apprentice  being 
indicted  for  manslaughter,  Bayley.  J.,  directed  the  jury  that  if 
they  thought  he  had  been  negligent  they  must  convict  (a).     This 
amounted  to  a  direction  that  the  circumstances  created  a  duty  to 
take  care  as  towards  persons  who  might  take  or  have  administered 
to  them  the  contents  of  the  bottle  on  the  faith  of  the  label  bemg 
correct,  although  such  persons  were  no  parties  to  the  contract  of 
sale,  nor  expressly  contemplated  by  the  vendor  as  parties  for 
whose  use  the  purchase  was  miide.     From  which  it  follows  that 
for  a  breach  of  that  duty  the  child,  if,  instead  of  being  killed,  it 
had  been  merely  injured  in  health,  would  have  had  an  action  for 
damages.    The  civil  consequences  of  a  wrongful  act  may  possibly 
be  wider,  but  they  cannot  be  less  wide  than  its  criminal  con- 
sequences.    And  in  an  American  ease  (6),  it  was  held  that  a 
manufacturer  of  drugs  who  carelessly  labels  a  deadly  poison  as  a 
harmless  medicine,  and  sends  it  so  labelled  into  the  market,  is 
liable  in  damages  to  all  persons  who  are  injured  by  using  it  as 
such  medicine  in  consequence  of  the  false  label,  however  many 
intermediate  sales  it  may  have  passed  through  before  it  reached 
the  hands  of  the  person  injured.    In  that  case,  indeed,  the  Court 
expressly  rested  the  defendant's  liability  on  the  ground  that  his 
act  in  putting  on  the  wrong  label  was  imminently  dangerous  to 
human  life ;  but  why  liability  should,  as  towards  strangers  to  the 
contract,  be  limited  to  cases  in  which  the  negligent  act  is  likely 
to  cause  death,  and  not  to  be  extended  to  cases  in  which  it  is  likely 
to  cause  injury  of  other  kinds,  it  is  difficult  to  see.    The  fact 
that  one  kind  of  article  is  likely  to  produce  damage  of  a  less 
degree  than  another  may  be  a  good  reason  for  requiring  a  lese 
degree  of  care  to  !«  taken,  but  seems  to  afford  no  reason  for 
limiting  the  class  of  persons  towards  whom  the  duty  to  take  that 
care  is  owed  (t).     Where  the  defendant,  a  dockowner,  under  a 

(«)   Te»ymond'»  ca^,  (1828)  1  Uwin,  apply  to   all  cases    of  sales  of    patent 

^   J  jCt,  medicines    or   drugs  sold   ready   nia.li 

'(h)  noma,    V.   niHchf»ter,    (1852)  6  up,   as   distinguished    from    medicine 

New  York  Rep.  397.  corai)ounded  on  the  particular  occa.si.)r 

(c)  Tins    principle    must    obviously  accordiug    te     a    si)ecial    pn-scnptioa 
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contract  with  the  owner  of  a  ship  which  was  being  repaired  in  the 
dock,  supplied  and  put  up  outside  the  Hhip  a  sta<{inK  to  enable  it 
to  be  painted,  which  staging,  owing  to  the  defendant's  negligence, 
was  in  a  defective  condition  at  the  time  when  it  was  so  supplied, 
and  the  plaintiff,  a  workman  in  the  employ  of  a  painter  who  had 
contracted  with  the  shipowner  to  paint  the  ship,  went  upon  the 
staging  for  the  purpose  of  doing  the  painting,  whereupon  the 
staging  gave  way  and  he  was  injured,  the  defendant  was  held 
hable,  although  at  the  time  of  the  accident  the  staging  was  under 
the  control  of  the  shipowner  and  not  of  the  defendant  («).  Again, 
where  the  defendant,  a  charterer  (who  had  received,  from  the 
owner,  a  charter  party  stating  that  the  ship  was  in  good  and  fit 
condition)  bargained  with  a  stevedore  to  load  cargo ;  and  one  of 
the  stevedore's  men  (the  plaintiff  in  the  action)  in  order  to  get 
down  into  the  main  hold,  put  his  foot  on  the  top  rung  of  a  fixed 
iron  ladder,  which  was  in  so  defective  a  condition,  that  he  was 
precipitated  into  the  hold  and  seriously  hurt ;  the  defendant'was 
held  liable  (b).  The  principle  underlying  this  and  cognate  decisions 
being  that  there  is  an  imperative  duty  laid  upon  any  occupier  or 
possessor  of  premises,  who  invites  people  to  come  upon  the 
property  for  purposes  of  work  or  business  (in  which  he  is 
interested)  to  see  that  due  care  has  been  exercised  in  the  con- 
struction and  maintenance  alike  of  the  principal  structure,  and 
of  all  appliances  necessary  for  the  due  execution  of  the  particular 
employment  or  business  in  respect  of  which  he  has  invited  the 
persons  to  enter  upon  the  property,  nor  can  he  discharge  this  duty 
by  merely  contracting  with  competent  people  to  do  the  work  for 
him.  Thus,  too,  where  the  defendant,  a  colliery  owner,  consigned 
coals  to  his  customers  by  rail  in  his  own  trucks  and  through  the 
negligence  of  his  servants  one  of  such  trucks  was  allowed  to  leave 
the  colliery  in  a  defective  state,  and  in  consequence  of  the  defect 
injury  was  occasioned  to  the  plaintiff,  one  of  the  customers' 
servants,  who  was  employed  in  unloading  the  coals  and  had  got 

Whether   it    would    also   apply   to   tlie       liabat  Dalheattie  /^rf..  (1904)  t!  F.  738, 


Utter  is  lioubtful,  because  it  is  not  cux- 
toiiiary  for  a  patient,  for  whom  a  meili- 
<?ine  has  been  specially  prescribed,  to 
hand  it  over  for  use  to  another  (>er8on. 

(«)    Henren     v.     Pender,    (18S.S)    11 
'.>.  B.  D.  503  :  and  see  Traill  v.  Actie^h- 


Ct.  of  Sess.     But   see  Earl  v.  Luhhurk 
(190.-.)  74  L.  J.  K.  B.  121. 

(A)  Miiriiei/  v.  Srittt,  (ln'.tit)  1  Q.  H. 
98ti;  HarrU  v.  J'erry,(\\nyi)  2  K.  B. 
21i). 
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into  the  truck  for  that  purpose,  the  plaintiff  was  allowed  to 
recover  (a).  So,  again,  where  the  defendant,  a  gasfitter,  who  was 
employed  by  the  plaintiff's  master  to  repair  a  gas  meter  upon  hig 
premises,  for  the  purpose  of  so  doing  took  away  the  meter  and  in 
lieu  of  it  made  a  temporary  connection  between  the  portions  of 
the  supply  pipe,  which  connection  owing  to  his  negligence  was 
insufficient,  and  upon  the  plaintiff,  in  the  course  of  his  employ- 
ment and  without  negligence,  going  with  a  light  into  the  cellar 
where  the  meter  had  been,  gas,  which  had  escaped  by  reason  of 
the  insuflBciency  ot  the  connecting  tube,  exploded  and  injured 
him,  the  defendant  was  held  liable  (o).  "  To  support  such  a 
right  of  action,"  said  Lopes,  J.,  "there  need  be  no  privity 
between  the  party  injured,  and  him  by  whose  breach  of  duty  the 
injury  is  caused,  nor  any  fraud,  misrepresentation,  or  concealment ; 
nor  need  what  is  done  by  the  defendant  amount  to  a  public 
nuisance  (r).  It  is  a  misfeasance  independent  of  contract"  (</). 
The  case  of  CnUig  v.  Selden  {e)  may  appear  at  first  sight  to  be  in 
conflict  with  the  authorities  already  cii,ed,  but  it  is  not  so,  it  is 
apprehended,  in  reality.  There  the  plaintiff  alleged  that  the 
defendant  had  negligently  hung  a  chandelier  in  a  public-house 
knowing  that  the  plaintiff  and  others  were  likely  to  be  there,  and 
that  unless  properly  hung  it  was  likely  to  fall  and  injure  them, 
and  that  in  consequence  of  the  negligent  hanging  it  fell  and 
injured  the  plaintiff.  The  declaration  was  held  bad,  but  only  on 
the  ground  that  it  did  not  disclose  sufficiently  the  relation  between 
the  parties  and  the  duty  thence  arising  of  the  one  towards  the 
other.  The  decision  was  upon  the  form  of  the  pleading  rather 
than  upon  the  substance  of  the  action.  It  has,  however,  been 
held  that,  in  the  absence  of  a  covenant  to  repair,  a  landlord  who 
lets  a  house  in  a  dangerous  condition  is  under  no  liability  to  a 
tenant,  or  his  licensees,  for  injury  arising  therefrom  (/). 

In  all  the  above  cases  it  was  reasonable  for  the  plaintiff  to 


(rt)  Ellivtt  V.  HalL  (1885)  15  Q.  B.  D. 
315. 

(A)  Parry  v.  Sniith,  (1879)  4  T.  V.  D. 
325. 

(f-)  And  sec  SnUmioitf  v.  Stejmey 
Bormit/h  fhum-il,  (19<)5)  3  L.  O.  R.  912. 

(rf)  I'arry  v.  *«!/*.  (1879)  4  C,  P.  P, 
325. 


(<•)  (18e8)  L.  R.  3  C.  P.  495.  See  itn 
oljservations  of  Grove,  J.,  upon  this  oiisi'. 
h'lliiitt  V.  Hall,  (1885)  i:.  Q.  B.  \>. 
p.  320. 

(/)  iMnf  V.  Cor,  (1897)  1  Q.  B.  415 
and   see   Caralier  v.   Pujie,  (1905)   71 
L.  J.  K.  B.  857,  C.  A. 
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assume  that  care  had  been  taken,  and  the  defendant  must  have 
known  at  the  time  of  creating  the  source  of  danger  that  third 
persons  were  likely  to  come  into  contact  with  it  by  the  licence  or 
direction  of  the  person  to  whom  the  user  of  the  chattel  tempo- 
rarily appertained,  or  for  whom  the  work  was  done,  as  the  case 
might  be,  and  so  coming  were  likely  to  rely  on  care  having  been 
taken  («).     Where,  however,  the  circumstances  are  such  as  to 
render  it  unreasonable  for  the  plaintiff  to  assume  tliat  care  has 
been  taken  no  action  will  lie,  if  by  reason  of  his  reliance  he  has 
been  injured.     Thus,  if  a  person  were  poisoned  by  drinking  the 
contents  of  a  medicine  bottle,  which  he  had  found  lying  in  a  cup- 
board, upon  the  faith  of  the  contents  corresponding  with  the 
label,  which  bore  the  name  of  a  harmless  medicine,  he  could  not 
be  heard  to  complain,  even  though  the  contents  so  drunk  were 
the  very  contents  with  which  the  bottle  was  originally  sold,  for 
no  reasonable  person  finding  a  strange  bottle  would  infer  that 
there  was  a  necessary  correspondence  between  the  label  and  the 
contents  at  the  time  of  his  finding  it.    So  where  certain  customers 
of  the  plaintiff,  a  ketchup  manufacturer,  were  in  the  habit  of  con- 
signing  to  him  empty  casks  by  the  defendants'  railway,  which  the 
plaintiff  filled  with  ketchup  and  returned,  and  the  defendants, 
knowing  the  purpose  for  which  the  casks  were  so  sent  to  the 
plaintiff,  on  one  occasion  carelessly  sent  him  some  wrong  casks, 
not  belonging  to  the  customers,  and  which  had  contained  turpen- 
tine, whereupon  the  plaintiff,  without  making  any  examination 
of  the  casks,  filled  them  with  ketchup,  which  was  spoiled,  the 
defendants  were  held  not  liable,  on  the  ground  that  the  plaintiff's 
conduct  was  unreasonable,  and  that  the  defendants,  at  the  time  of 
delivering  the  casks,  were  not  bound  to  assume  that  the  plaintiff 
would  fill  them  witho.  i  examining  them  (b). 

But  in  order  to  render  a  person  liable  for  carelessly  issuing  a  To  entitle 
dangerous  thing  which  causes  damage  to  third  persons  who  deal  '"J"®^'  f^''^ 

„,vi,  ;l iv,      1       •      ii     ,    .  ■  v»t.a.   to  complain 

With  It  on  the  basis  that  it  may  be  safely  dealt  with,  the  thine  '"-■  ">«»'  have 

' "  ^   used  the 


must  have  been  dealt  with  in  the  manner  intended  by  the  party  d^g^^ons 
issumg  it,  or  at  all  events,  in  a  manner  contemplated  by  him  aa  ""  ~  ~  ' 
one  in  which  it  was  not  unlikely  that  it  would  be  dealt  with.  Thus 


manner 
intended. 


(«)  (iiln/„ni,in  ti.  Co.  V.  MHlhoHand, 
O^S")  .V.  V.  21fi. 

C.T. 


Oi)  ('uiiiihiiitiiu  V.  Ijyeaf  NfrtKern  R, 
f".,  tlS33)4!iL.T.  N.  S.  392. 
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Injnred  party 
mnst  be  one 
of  a  class  of 
persons 
by  whom 
defendant 
contemplated 
the  thinK 
being  used. 


NEQLIOENCE. 

the  defendant  in  the  case  of  ILaren  v.  1','nder,  above  referred  to^ 
would  have  been  under  no  liability  towardB  a  person  >vho  used 
the  staging  for  a  purpose  .hich  .ould  have  subjected   he  rope 
to  ft  greater  strain  than  they  nvouUI  have  been  subjec ted    o  if 
used  for  the  purpose  of  painting  the  ship.     Again,  if  a  thing 
though  dangerous  if  used  by  one  class  of  persons  .s  not  dangerous 
i,  used  by  another,  the  party  issuing  it  .ill  not  to  responsib  e  for 
damage  resulting  from  its  use  unle.^  be  contemi>^^Ued  its  being 
used  by  the  clsss  of  persons  to  ^vhicu  the  plaintiff  belonged  (n). 
"  Suppose,  for  example,  a  chemist  sells  to  a  customer  a  drug. 
Without  any  knowledge  of  the  purpose  to  which  it  is  to  be  applied, 
which  is  fit  for  a  grown  person,  and  that  drug  is  afterwards  given 
by  the  purchaser  to  a  chHd.  and  does  injury,  it  could  not  be  con- 
tended that  the  chemist  was  liable"  H».     But  subject  to  these 
limitations,  that  the  plaintiff  must  have  acted   reasonably   in 
assuming  that  care  had  been  taken  to  prevent  injury,  and  that 
the  thing  must  have  been  used  in  the  mode  m  which,  and  by  the 
kind  of  perBon  by  whom,  it  was  intended  to  be,  or  contemplated 
as  likely  to  be  used,  it  seems  that  the  party  negligently  issuing 
the  dangerous  thing  w-  be  liable  to  a,,,  persoii  who  maybe 
^jured  bv  reason  of  that  negligence,  whoever  tha  person  may 
to  (0      And  it  is  apprehended  that  this  rule  applies  wherever 
the    ase  falls  within  any  one  of  the  three  classes  above  men- 
tionedOO,  in  ^vhich  the  party  issuing  the  dangerous  thmg  would 


(«)  And  rt  fortiori  tliis  rule  applies 
when  the  article  was  not  intended  tor 
the  fowl  of  man  :  Wiela,,,!  v.  lixtler 
Jl,yaH,  ClW'l)  73  L.  J.  K.  B.  .M». 

(h)  Per  I'igott,  B.,  O'eori/e  v.  .S»/r/«../- 
tOH,  Cl»f.9)  L.  K.  5  Ex.  p.  4. 

(,.)  In  the  alH.ve  cite.1  case  of  Ilearen 
v./V«rf.'-,(0**><3)>»  0.  B- !>•  I'P- -'"■ 
51-,)  it  is  said  that  where  a  pei-son 
supplies  goo.ls  for  use,  the  law  (uimrt 
from  contract)  imiK»es  an  obligation  to 
take  care  that  they  are  in  a  condition 
to  be  safely  used  only  where  they  are 
intended  to  \^  uscl  immediiitely.  This, 
however,  must  be  rewl  in  connection 
with  the  class  of  gowls  with  which  the 
Court  was  then  dealing,  gt^^ls  which 
were  lik-lv  to  deteriorate  with  lapse  of 
lime  by  exposure  to  the  weather  or 
other  causes,  and  with  respect  to  which. 


if  an  acci.lent  hapi.ene<l,  only  after  a 

considerable  interval  of  time,  it  w(.iiM 

be   right    to  caution   the  jury  against 

finding  that  their  original  faulty  con- 

dition  was  the  cause  of  the  accident. 

Where,  however,  it  can  »x;  ilemonstrat.il 

that  no  change  has  'aken  place  in  the 

condition  of  the  goods  in  the  interval 

between  the  supply  and  the  accident, 

the    length    of    that    interval   must  W 

perfectlv  immateiial.     If.  for  instance, 

a  chemist  supplies  a  poison  in  a  se.itol 

bottle  as  and  for  a  harmless  drug,  .iml 

the   purchaser  does  not  open  it  for  a 

year,  the  lai>se  of   time  cannot  nffcot 

the  liability  of  the  vendor,  for  lenptli 

of  time  cannot  convert  one  drug  into 

another,  though  it  may  convert  a  s.iuua 

ni|«;  into  a  rolieu  one. 

((/)  pp.  4BS  *<J'J- 
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be  liable  to  the  immediate  person  to  whom  he  isBued  it.  that  is 
to  say,  that  it  applies  not  merely  where  the  thing  was  issued 
under  a  contract  for  consideration,  but  also  where  the  party 
issmng  It  knew  of  some  concealed  source  of  danger,  or  was  a 
person  of  such  known  superior  skill  as  would  naturally  induce 
the  other  party  to  rely  ujion  it. 

Where  the  original  transaction  under  which  the   dangerous  Loan  of 
thmg  IS  issued  is  a  gift,  it  is  presumed  that  the  donor  will  stand  t^^r 
m  precisely  the  same  jxjsition  as  a  vendor,  and  will  be  liable  to 
any  third  persons  to  whom  the  donee  may  give.  lend,  or  sell  the 
subject-matter  of  the  gift,  for  any  injury  resulting  from  his  non- 
disclosure  of  any  dangerous  quality  which  he  may  know  that  it 
possesses.   IJut  where  the  original  transaction  is  a  loan  it  seems 
that  the  rule  ,s  otherwise,  for  the  lender  of  a  chattel  does  not  as 
a  rule  contemplate  the  borrower  lending  it  again  to  third  parties 
a  loan  being  in  its  nature  personal,  and  it  being  intended  that' 
the  thmg  lent  shall  be  returned  in  statu  qm.    Though  the  lender 
IS  as  towards  his  immediate  borrower  liable  for  non-disclosure  of 
dangerous    qualities,   he  is  under  no    corresponding    liability 
towards  strangers  to  whom  the  borrower  may  lend  the  thing 
Therefore,    where    the  defendants,   a   railway  company,   were 
possessed  of  a  crane  at  o.ie  of  their  stations,  the  gratuitous  use 
of  which  crane  they  allowed  to  the  consignees  of  goods  sent  by 
rail  to  such  station,  and  the  servants  of  a  consignee,  who  were 
engaged  in  using  the  crane,  requested  a  passer-by  to  assist  in 
raising  it,  and  whilst  he  was  so  doing  the  chain  of  the  crane 
being  defective  broke  and  killed  him,  the  defendants  were  held 
not  liable  to  his  representatives,  although  the  defective  condition 
of  the  chain  which  was  the  cause  of  the  accident  was  known  to 
them  (o). 

There  are  two  cases  which  have  sometimes  been  regarded  as  case,  of 
negativing  the  view  above  put  forward  (b),  but  on  examination  it   "'''^*^*""«« 
will  be  seen  that  they  in  reality  do  not.    The  first  is  mnterboitom  lnd2fn,Lei4 
y.n'nght(c).     There  a  declaration  was  held  bad  on  demurrer  .lUSf' 
which  alleged  that  the  defendant  had  contracted  with  the  Post- 


er) Blakrmore  v.  BriMol  .J-  Enrter 
l>  ''■■■;  (!S3S)  S  E.  i:  C.  io;ir.  ;  aud  sec 
t^irl  V.  Uhboch  (IDOo)  1  K.  U.  253. 


CO  pp.  471  tqq. 

to  C1842)  10  M.  k  W.  lOi). 

37—2 
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'1":^.  ir:  ralttU,  .na  ...a.  the  defendant  », 
self  to  A  kiiiBon  lo  diBvegarded  his  contract. 

Z  ':S  r;::*.*  ^''d'L^  *»  ce...  .  .-roue  d„»„  i„ 
r>;Leo,Un.«.n.-^^ 

rrdi'rr':rr£r.  r:  r:— .- 

that  decision  t   „,  .j^ently  constructed  it  of  improper  materials, 
the  coach,  and  negugensijr  i-uwo  Thnre  was 

rtrrrardrirreP^r.^^^^^^^ 

sound  coach,  and  *e  1«  ,„„  „^,  .  ,„i„, 

"epWntiff  couH  not  recover;  but  thi,  y" ;«"  -''i^J. 
:ufwr^:r'te?r:;::itio„  .tated  t„  the  headnote,  that  . 


(a)  See  /W/««rf  v.   .1/i</;«(«(/   H-  <'>'- 
CfA  (i«r.n  6    Kxeh.    7f.l  ;    see    also 

Ct.  of  ^CS8. 


(,0  As  to  the  law  on  this  point.  s«< 
Sale  of  0<>o,1«  Act,  1HU3  (.^S  A^  •'"  ^  »^' 
c.  7n,s.  14. 

t,/)  O^oJiO  L.  K.  ^  Kx.  p.  4. 
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tradesmnn  who  contracta  with  an  individual  for  the  sale  to  him  of 
an  article  to  be  used  for  a  particular  purpose  by  a  third  person  is 
not,  in  the  abbence  of  fraud,  liable  for  injury  caused  to  such 
person  by  some  defect  in  the  construction  of  the  article  (a).  Indeed 
the  notion  that  fraud  on  the  part  of  the  vendor  would  in  such  a 
case  better  the  poHition  of  the  plaintiff,  seems  to  be  founded  on 
a  misconception ;  for  it  is  essential  in  an  action  for  fraud  that 
the  defendant  should  have  intended  to  deceive  the  plaintiff  ({>), 
and  it  is  obvious  that  in  such  a  case  as  Loiifliucid  v.  Ilollidny  the 
defendant  did  not  so  intend,  for  he  had  nothing  to  gain  by  the 
plaintiff's  using  the  lamp  at  all  (c). 

In  all  the  cases  above  referred  to  the  injury  which  the  plaintiff  DUtinetion 
complained  of  as  the  result  of  his  using  the  thing  issued  by  the  not^physicaL 
defendant  in  the  manner  intended  was  a  physical  injury.  In 
Cann  v.  Wilhon  (d)  an  attempt  was  made  to  extend  the  principle 
of  those  cases  to  a  case  in  which  the  injury  resulting  from  the 
intended  user  was,  from  the  very  nature  of  the  thing,  not  physical, 
bat  pecuniary,  only.  There,  an  intending  mortgagor,  at  the 
request  of  the  plaintiff,  the  intending  mortgagee,  applied  to  the 
defendants,  a  firm  of  valuers,  for  a  valuation  of  the  property  pro- 
posed to  be  mortgaged,  and  the  defendants,  knowing  that  the 
valuation  was  intended  for  the  use  of  the  mortgagee,  negligently 
over- valued  the  property,  whereby,  on  the  mortgage  being  carried 
out,  the  plaintiff  sustained  damage.  Chitty,  J.,  held  the  defen- 
dants liable  on  the  principle  of  George  v.  Skiringtun  (e).  He  was 
of  opinion  that  as  the  valuation,  if  used  in  the  way  in  which  it 
was  intended  to  be  used,  would  be  likely  to  produce  damage 
unless  it  was  carefully  made,  it  was  just  as  much  a  dangerous 
thing  as  was  the  hair-wash  in  the  case  referred  to.  However,  in 
Scholeg  V.  Brook  (/"),  where  a  similar  question  arose,  Romer,  J. 
refused  to  follow  Caim  v.  Willson.  He  there  said,  "  Cases  have 
been  cited  which,  it  is  said,  establish  such  a  liability.  But,  apart 
from  Cann  v.  IVilUon,  it  appears  to  me  that  the  authorities  may 
be  divided  into  two  classes     One  of  those  classes  is  where  one 


(«)  Anil  see  ««/«•,  pp.  471  hi/ij. 

(*)  See  Pefk  v.  Our.tf^,  (1873)  L.  R. 
t!  H.  L.  877. 

('■)  See  discussion  on  this  subject 
U:Io>7,  at  p.  04o, 


(rf)  (1888)   3'J  Ch.   D.  3I>.     But  see 
Liire  V,  .»/"(•*.  (1!K)5)  '.•2  L.  T.  345. 
(«•)  (18f>!))  L.  U.  6  Ex.  I. 
(/)  (18»1)  63  L.  T.  N.  S.  837. 


480 


NBOLIOKSOX. 

person  invites  another  to  come  upon  his  preniises,  in  which  case 
the  i)erson  niving  the  invitation  miiBt  use  reasonable  care  to 
ensure  that  the  condition  of  the  premises  does  not  subject  the 
person  invited  to  danger.     Another  class  is  where   a   i)erBon 
becomes  liable  for  using  or  leaving  about  in  such  a  way  as  to 
cause  danger  an  instrument  which  is  dangerous   in   itself  (a). 
Beyond  those  two  classes,  I  am  not  aware  for  the  moment  of  any 
circumstances  under  which  a  person  can  1«  held  liable  in  a  cas« 
such  as  that  which  has  been  argued  before  me.     But  the  present 
case  falls  within  neither  of  those  two  classes.     An  invitation  to 
advance  money  or  take  shares  on  a  valuation  or  o>i  a  prospectus 
does  not,  I  think,  come  within  the  first  class,  nor  can  a  valuation 
or  a  prospectus  be  considered  a  dangerous  instrument  within  the 
meaning  of  that  term  as  used  above  by  me."     The  expression 
"dangerous  in  itself"  must  be  there  understomi  as  meanhi^^ 
nothing  more  than  "  liable  to  cause  phifsical  injury."    It  was  not 
apparently  intended  to  dissent  from  Georyev.  Skivuujhm,  and  yet 
there  is  nothing  in  a  hair-wash  which  is  "dangerous  in  itself"  in 
the  ordinary  sense  of  that  expression ;  it  is  only  dangerous  if 
used  in  the  manner  in  which  it  is  intended  to  be  used.     In  J.>' 
Lierre  v.  aouUl(b),  where  the  plaintiffs,  mortgagees  of  the  interest 
of  a  builder  under  a  building  agreement,  advanced  money  to  him 
on  the  faith  of  certain  certificates  issued  by  the  defendant,  a 
surveyor,  which  certificates  owing  to  the  defendant's  negligence 
were  untrue,  it  wad  held  that,  in  the  absence  of  any  contractual 
relation  between  the  plaintiffs  and  the  defendant,  there  was  no 
duty  on  the  defendant  as  towards  the  plaintiffs  to  take  care  that 
his  certificates  were  correct,  and  that  an  action  for  the  resulting 
loss  could  not  be  maintained.     Cann  v.  U'ilhon  was  there  ex- 
pressly overruled.    Bowen,  L.J.,  observed  that  the  law  of  England 
"  does  not  consider  that  what  a  man  writes  on  paper  is  like  a  gun 
or  other  dangerous  instrument,  and,  unless  he  intended  to  deceive, 
the  law  does  not,  in  the  absence  of  contract,  hold  him  responsible 
for  drawing  his  certificate  carelessly  "  (0-     In  short,  that  case 
may  be  regarded  as  establishing  that  the  principle  of  George  v. 


(o)  Ami  nee  ilulliruiir.  (Wetl,  (IWi) 
2Tr.  K.  an.'J.A. 

(//)  (1893)  1  Q.  B.  4i>l. 


((•)  At  I).  502.  Whether  the  law  is 
Htrictly  logical  in  drawing  that  Uis- 
tinction  ia  opcu  to  question. 


PERHONB   OOMINO   ON   UL'SINEU. 
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Skivinffton  Rntl  Heaven  v.  Pender  applies  only  where  the  injury 
is  physical.  Where  the  injury  is  not  physical  there  must  either 
be  contract  or  fraud,  negligence  will  not  suffice.  On  the  same 
principle  it  had  been  previously  held  in  Diekmtn  v.  Heuter'i  Tele- 
gram Co.  (a)  that  the  careless  delivery  of  a  telegram  to  a  {)erson 
for  whom  it  was  not  intended,  whereby  that  person  acting  on  the 
faith  of  it  suffered  damage,  was  not  ground  of  action.  There,  the 
defendants  delivered  to  the  plaintiffs,  a  firm  of  merchants  at 
Valparaiso,  a  telegram  instructing  them  to  ship  barley  to  Liver- 
pool. The  plaintiffs  executed  the  order,  and  then  discovered  that 
the  telegram  was  not  intended  for  them  but  for  another  firm,  the 
defendants  having  carelessly  mistaken  the  registered  address  of 
such  firm  for  that  of  the  plaintiffs.  The  price  of  barley  having 
fallen,  the  plaintiffs  sued  the  defendants  for  the  loss.  It  was  held 
that  they  could  not  recover.  It  has,  however,  been  held  by  the 
Irish  Court  of  Appeal  (/>)  that  where  a  person,  or  corporate  body, 
neglects  to  employ  an  occasional,  but  not  universal,  method  of 
testing  a  mechanical  appliance,  and  {)ecuniary  loss  results  to  a 
third  party  from  a  latent  defect,  which  would  have  been  dis- 
covered had  the  test  been  applied,  the  omission  amounts  to 
actionable  negligence. 

Closely  connected  with  the  branch  of  liability  above  discussed,   Dntyofowner 
the  liability  that  is  to  say  attaching   to  the  issue  for  use  of  t'ow!<rcia 
chattels  which  are  dangerous,  is  that  which  attaches  in  cases  in  ''""" 

°  '  com  I 

which,  the  owner  of  premises  having  invited  others  to  come 
thereon,  such  persons  so  coming  there  have  suffered  damage  by 
reason  of  the  premises  l>eing  in  an  unsafe  and  dangerous  con- 
dition. The  owner  so  inviting  others  to  come  there  is  not  indeed 
an  insurer  of  the  safety  of  the  premises,  but  the  invitation  gives 
rise  to  a  certain  duty  towards  the  persons  accepting  it,  the  extent 
of  which  duty  varies  according  as  the  owner  does  or  does  not 
derive  benefit  and  advantage  from  their  coming  there. 

Where,  indeed,  they  come  upon  business  in  which  the  owner  Duty  toward* 
is  interested,  he  is  bound,  as  towards  such  persons,  to  "use  eoSd" 
reasonable  care  to  prevent  damage  from  unusual  danger  which  ^"'■"e*^ 
he  knows  or  ought  to  know  "  (i).     Thus,  where  the  defendant 


1  IM 


lere. 


(«)  {1S77)  i  V.  V.  D.  1.  271. 

Co  JJiirrrll  V.  Tavtiti,  (IS'JS)  2   ir.  H.  (.)    J\ 


Wiiiw,    J.,    luderiiuiur    \, 
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occupied  a  brewery  and  office  and  a  passage  leading  thereto 
from  the  public  street,  which  passage  was  the  usual  means  of 
access  for  customers  going  to  and  from  the  office,  and  the  defen- 
dant negligently  allowed  a  trap-door  in  the  floor  of  the  passage 
to  remain  open  without  being  properly  lighted  or  guarded 
whereby  a  customer  passing  along  the  passage  fell  through  the 
trap-door,  it  was  held  that  an  action  lay  (a).  So  the  owner  of 
premises  owes  a  duty  towards  those  whom  he  invites  there,  to 
take  care  to  see  that  the  premises  are  in  a  fit  state  ol  repair,  and 
if  owing  to  his  omission  to  exercise  care  in  that  respect,  bricks 
or  tiles  or  other  portions  of  the  structure  of  the  building  fall  upon 
them  he  will  be  lial)le. 
Duty  of  In  deference  to  conventional  usage,  the  duty  of  an  owner  o 

^:^^  premises  towards  persons  coming  there  on  b-ines-B  spok^^^^^^ 
Sn  bu8in««  a  duty  to  take  care  that  they  are  reasonably  m  a  safe  con 

coS«.        dition.    This,  however,  is  not  strictly  accurate.    The  duty  is  an 
"'"•^'-  alternative  one.  to  make  the  premises  safe  or  to  warn,    la 

person  driving  along  a  highway  is  damaged  by  an  obs  rucUon 
wrongfully  placed  there  the  action  lies  for  the  wrongful  act  m 
causing  the  obstruction;  and  though  the  defendant  has  given 
the  plaintiff  warning  of  the  obstruction  that  will  not  necessarily 
relieve  him  of  liability  (/» :  but  if  the  plaintiff  suffers  similar 
damage  in  driving  along  a  private  road  the  cause  of  action  is 
really  very  different;  for  there  is  nothing  wrongful  in  the  owner 
of  a  private  road  making  it  unsafe  by  placing  an  obstruction  on 
it ;  his  duty  is  discharged  by  giving  due  warnmg  of  the  obstruc. 
tion.     m  Indermaur  v.  />«".,- (e).  Willes.  J.,  in  d»«c«««;°8  ^^e 
duty  owed  towards  licensees  coming  on  business,  said:     Where 
there  is  evidence  of  neglect,  the  question  whether  such  reason- 
able care  has  been  taken  by  mtice,  lighting,  guarding  or  other- 
wise,  must  be  determined  by  a  jury  as  a  matter  of  ted.      And 
in  the  same  case  in  the  Exchequer  Chamber  (W).  Kelly,  C.B.. 
said:  "Is  he  (the  occupier)  not  bound  either  to  put  up  some 


Damr.,  (1««.!)  U  H.  1  t'.  V.  y.  2»<«,  «"'l 
we    .Varm-i   »•  ■•*<''/.  UNWl*)    '    ^-    "• 

(«)  Chipmux    V.     W.rf*"W/,     (1S5H) 
K   B  t  K.  IWt.     See  also  Jmlfrmuiir  v. 

ii,«,«,(i86e-7)i..  u.-ir.  1-.  311- 


(»)  Claj/ands   v.    JMhirk,  (1H4M)   H 
Q.  a.  4SU:  nwill*>   /-"'  V.  (\iri>oriit'OH 
„'■  DarlinqtoH,  tJST'.O  ■>  Ex.  IX  21*. 
■  (r>  (IHtiti)  I-.  U.  1  C.  I*,  at  p.  2Kt«. 
trf)  (IH»M^7)  I,.  11.2  C.  I'.at  j..:U:i. 
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fence  or  safeguard  about  the  hole,  or,  if  he  does  not,  to  give 
such  workmen  a  reasonable  notk-e  that  they  miiat  take  care  and 
avoid  the  danger  ?  I  think  the  law  does  imiMJse  such  an  obliga- 
tion upon  him."  In  White  v.  Phillips,  (a) ;  where  the  condition 
of  a  campshed  under  water  rendered  the  berth  alon(:;8ide  a  wharf 
dangerous,  Erie,  C.J.,  said  (/;)  that  a  duty  was  cast  on  the 
wharfingers  towards  the  owners  of  veHsels  U8in<{  the  berth, 
"either  to  (five  notice  of  the  danger  arising  from  the  campshed 
being  there  in  that  state,  or  to  have  had  it  repaired  and  properly 
constructed."  So  too  in  The  Moorcock  (<•),  Lord  Esher,  M.K., 
speaking  of  the  duty  of  wharfingers  with  reaped  to  th«  condition 
of  their  berths,  said  that  "  they  should  take  reasonable  care  to 
find  out  in  what  condition  the  bottom  is,  and  then  either  have  it 
made  reasonably  fit  for  the  purpose,  or  inform  the  persons  with 
whom  they  have  contracted  that  it  is  no»^^  so."  This  duty  io 
warn,  in  eases  in  which  th^  source  of  dang  is  not  due  to  some- 
thing done  by  the  owner,  but  is  simply  the  result  of  non-feasance, 
as  where  premises  have  got  into  a  state  of  disrepair,  involves  as 
towards  persons  coming  on  business  the  earlier  duty  to  take  care 
to  acquire  knowledge  of  the  unsafety,  without  which  knowledge 
the  warning  cannot  be  given.  The  breach  of  duty  then  which 
will  render  an  owner  of  premises  liable  to  a  person  coming  there 
on  business  consists  either  in  (1)  neglecting  to  give  warning  of 
bidden  sources  of  danger  which  are  known  to  him  (</)  or  in  (2) 
omitting  to  take  proper  precautions  to  acquire  knowledge  of  the 
danger,  and,  having  acquired  it,  to  give  proper  warning.  As 
towards  barb  licensees  not  coming  on  business  the  owner  is 
liable  only  for  negligence  of  the  first  kind.  But  as  towards 
either  class  of  licensees  the  owner,  having  given  due  warning,  is 
free  from  all  responsibility  (»•). 
The  liabiUty  of   an   owner  of  land    for   injury  caused   by 


it} 


1'; 


(rt)  (IWU)  8»  L.  J.  V.  I'.  S8. 

(i)  S,  ('.  p.  *i. 

(')  (1K«!0  14  1'.  I).  at|i.ti7.  And  sto 
]htl,-r  V.  M'AI/iiHf,  (1904)  2  Ir.  U.  44:>. 
( .  A. 

(!)  Thus  the  owner  of  )iremiiw.t)  will 
\v  liable  if  he  negligently  l"aTeii  lonie 
cliattel,  Kuch  ax  a  bale  of  ^ooiIh, 
(li'lii'ately  {>oiie<l  iu  such  a  iiOHitiou  as 


to  be  likely  to  fall  nml  injure  persuns 
(^>uiin^  there  on  business,  H7iiV<'  v. 
frame  (IH77)  2  C.  V.  U.  308. 

[f]  Sec  on  this  (loint  the  jti<lKm<-nt  i>C 
liowen,  I..J.,  in  'Ihomii*  v.  ^tmiifrmaiM, 
08**;)  IK  Q.  II.  v.,  \>.  Hit*! ;  and  of  LonI 
lU'tsehel  in  Member  if  r.  Urrat  We*ter» 
It.  Co.,  ClHX'J)  14  App.  Ca«.,  p.  191. 
And  see  ]iv»t,  pp.  .>15-516. 
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something  escaping  from  the  position  where  he  has  placed  it,  and 
falling  upon  and  injuring  a  person  who  is  upon  the  premises  on 
business  at  the  owner's  invitation,  differs  from  the  liability  for  a 
similar  injury  caused  by  a  thing  falling  from  off  the  land  and 
injuring  a  person  who  is  on  the  adjoining  land  or  on  a  highway, 
in  this  respect,  that  whereas  the  latter  liability  is,  as  has  been 
seen  (a),  independent  of  any  question  of  negligence,  the  former 
is  not. 

In  the  case  of  a  wharfinger  occupying  a  wharf  on  the  bank  of 
a  tidal  river,  and  inviting  shipowners  to  bring  their  vessels  to  lie 
alongside  for  the  purpose  of  loading  or  discharging  goods  at  the 
wharf,  there  exists  a  somewhat  extended  duty  to  take  care  that 
the  lying  berth  is  reasonably  safe  (6).  For  although  the  soil  of 
such  berth,  being  part  of  the  bed  of  a  tidal  river,  may  not  be 
in  his  occupation  or  under  his  control,  still  as  the  use  of  the 
berth  is  necessarily  incidental  to  the  "use  of  his  wharf,  and  as  he 
is  on  the  spot  and  consequently  has  better  means  of  ascertaining 
whether  the  berth  is  safe  than  those  in  charge  of  the  ship  have, 
it  is  reasonable  that  an  obligation  should  lie  on  him  to  ascertain 
its  condition,  and  upon  discovery  of  a  defect  either  to  remove  it 
or  give  warning  of  its  existence  (c)  Therefore  in  White  v. 
Phillips  ((/),  where  the  defendants,  who  occupied  a  wharf  in  the 
Thames,  had  deepened  the  bed  of  the  river  adjoining  the  wharf, 
and  had  constructed  a  campshed  to  prevent  the  soil  from  filling 
up  the  deepened  part,  which  campshed  was  completely  cove.ed 
at  high  water,  and  the  plaintiffs'  barge  while  loading  at  the 
wharf,  on  the  tide  ebbing,  fell  on  the  campshed  and  canted  over 
and  was  injured,  it  was  held  that  the  defendants  having  given  no 
notice  of  the  existence  of  the  campshed  were  liable.  And  this 
duty  on  the  part  of  the  wharfinger  to  give  warning  of  unsafety 
in  the  condition  of  the  lying  berth  is  not  confined  to  cases  in 
which  that  condition  is  due  to  artificial  structures  such  as  the 
campshed  above  mentioned,  but  extends  to  cases  in  which  the 
unsafety  is  due  to  natural  inequalities  in  the  surface  of  the  soil. 
Thus  in  27if  MoorciK-k  (e),  wiiere  the  plaintiff's  vessel,  which 


(a)  Set'  above,  li|>.  4as  ti/tj. 
(*)  Butler  V.  .V'Ali>iif,  (.1*'*)  2  Ir. 
K  44^).  C.  A. 

(<•)   The    1. 1!'  de  St.  .Wi-.ihv,  Cl'.HJ3) 


:.:'  W.  K.  tW. 

((/)  (ist;4)  H3  L  J,  0.  r,  33. 
(./•>  (18H!>)  14  1'.  V.m. 
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was  of  Bucli  draught  that  it  could  not  lay  alongside  the  defend- 
ants' jetty  in  the  river  Thames  without  grounding  at  low  water, 
while  discharging  its  cargo  at  the  jetty  settled  on  a  ridge  of  hard 
ground  underneath  the  mud  and  sustained  damage,  it  was  held 
that  the  defendants  were  answerable,  for  they  were  hound  to 
ascertain  the  condition  of  the  bottom  and  either  level  it  or  else 
give  due  warning.  Whether  in  any  case  the  duty  of  the 
wharfinger,  where  the  soil  of  the  river  is  not  in  his  occupation, 
extends  beyond  the  actual  limits  of  the  berth  itself  to  the  access 
of  the  berth,  is  doubtful.  In  The  Calliope  (n)  Lord  Watson  was 
indeed  of  opinion  that  wharfingers  are  "  bound  to  use  reasonable 
diligence  in  ascertaining  whether  the  berths  themselves  and  the 
approaches  to  them  are  in  an  ordinary  condition  of  safety  for 
vessels  coming  to  and  lying  at  the  wharf.  If  the  approach  to 
■the  berth  is  impeded  by  an  unusual  obstruction  they  must  either 
remove  it,  or,  if  that  cannot  be  done,  they  must  give  due  notice 
of  it  to  ships  coming  there  to  use  their  quay  "  (/>).  This,  iiowever, 
was  apparently  doubted  by  Loid  Haisbury  (c)  on  the  {ground  of 
the  impossibility  of  fixing  any  limit  at  which  such  an  oliligation 
is  to  cease.  It  may  well  be  that  wharfingers  are  ijound  to  give 
warning  of  any  source  of  danger  connected  with  the  api)roach  to 
the  berth  of  which  they  are  aware,  but  why  they  are  bound  to 
ascertain  the  condition  of  the  bottom  beyond  the  actual  limits  of 
the  soil  they  use  it  is  difficult  to  say  (tf). 

This  obligation,  however,  to  take  care  that  the  premises  are 
reasonably  safe  does  not  exist  towards  uil  (Hirsons  who  are  invited 
thereon  by  the  owner,  but  only  towards  such  as  aiC  so  invited 
for  his  benefit,  that  is  to  say,  upon  businet^s  in  which  he  has  an 
interest.  It  does  not  exist  towards  bare  licensees  who  come  there 
for  their  own  pleasure  or  convenience  alone  {<■).  Therefore  a 
declaration  which  alleged  that  the  defendants  were  possessed  of 
certain  waste  land  on  which  was  a  quarry,  that  ail  {Hirsons 
having  occasion  to  pass  over  the  waste  had  been  accustomed  to 
gu  across  it  by  the  permission  of  the  owners,  that  the  quarry 
was  precipitous,  and  dangerous  to  iiersons  so  crossing,  and  that 


M  (1«!>1)  A.  0,  11. 

(A)  U>*»I)A.  C.J..  2:^. 

((•)  Jlii4i.  |).  1 7. 

(d)  A»  til  the  liuiitntioiu  ou  liability, 


»w  I'lirkt-r  V.  I'lumenijtite  Uunil  Omiiril, 
(1SK».H)  It  C»)m.  Cii».  107. 

(i')    (iilfn   V.   IaiHiIoh    CirHHl^    0)«HCll, 
(.ISK)4)«H  J.   1>.  10. 
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the  defendants  knowing  the  premiBes  negligently  left  the  quarry 
unfenced,  whereby  the  plaintiff,  who  had  occasion  to  cross  the 
waste  on  a  dark  night,  and  was  unaware  of  the  existence  of  the 
quarry,  fell  into  it  and  was  injured,  was  held  bad  on  demurrer  (o). 
It  is,  however,  provided  by  section  13  of  the  Metalliferous  Mines 
Regulation  Act,  1872(6),  where  a  mine  is  abandoned  or  the 
working  thereof  is  discontinued  the  owner  thereof  and  every 
other  person  interested  in  the  minerals  of  the  mine  shall  cause 
the  top  of  the  shaft  to  be  fenced.  The  term  "  owner,"  does  not, 
however,  include  a  i)erson  who  is  merely  the  owner  of  the  soil 
and  is  not  interested  in  the  minerals  of  the  mine  (c). 

One  who  for  his  own  convenience  goes  upon  land  by  the 
owner's  permission  "  mUst  take  the  permission  with  its  con- 
comitant conditions  and  it  may  be  perils "  {(I) ;  were  he  to 
complain  that  the  yiemises  were  unsafe,  his  complaint  would,  as 
has  l)een  said,  wear  the  colour  of  ingratitude.  So,  where  the 
landlord  of  a.  house  let  out  in  apartments  to  different  tenants 
gratuitously  allowed  the  tenants  to  use  the  leads  on  the  roof  of 
the  houKP  (which  leads  were  fenced  round  with  an  iron  rail)  for 
the  purpose  of  drying  their  linen,  and  one  of  the  tenants  went 
on  to  the  roof  for  that  purpose,  and  having  accidentally  fallen 
against  the  rail,  by  reason  of  the  rail  being  out  of  repair  fell 
down  into  the  courtyard  below,  the  injured  party  was  held  not 
entitled  to  recover  against  the  landlord,  for  the  mere  licence  to 
use  the  roof  imposed  no  duty  upon  the  licensor  to  keep  the  fence 
in  repair  (c).  It  is  submitted,  however,  that  in  this  case  the 
licence  to  use  the  roof  is  not  easily  separable  from  the  tenancy 
of  the  rooms,  to  which  the  licence  probably  gave  an  enhanced 

value. 

The  rule,  however,  that  the  obligation  to  take  care  is  owed 
only  to  i^rsons  coming  on  the  premises  for  the  benefit  of  the 


[a)  HimH«-ll  V.  *«(»///.,  (I860)  7  C.  B. 
N.  S.  TAX  :  Bnil  »eo  Derlin  v.  Jeffrui/'* 
Trtmtff',  (I'JOS)  o  F.  130,  ft.  of  »e««. 

(ft)  :i."i  k.  *i  Vict.  c.  77. 

((•)  A'HHikrij  V.  Unlmtk  Rural  Uii- 
ti-ict  r,mm-il.  (l!M)4)  1  K.  1».  382. 

(rf)  I'fr  WilliRiii*,  J.,  IIvDHMell  v. 
Smgth,  (ISiiO)  7  V.  B.  N.  S.  p.  74.S. 
The  danger  tliei-e  wiw  not  couceBlal  ; 
wen  beiow,  J>.  VJ\, 


(«)  /itfy  V.  Hedges,  (1882)  9  Q.  B.  U. 
80.  The  cane  of  Sruthrtite.  v.  StanUij, 
(18,^>«)  1  H.  it  N.  247,  may  well  l« 
su|)|)ortr<l  on  this  ground,  though  not 
upon  the  ground  put  by  Pollock,  C.  U., 
that  a  visitor  at  a  house  by  accepting 
the  invitation  becomes  »•  member  of  slie 
/amiliii,  and  a«  xuoh  brings  himself 
within  the  rule  of  Priettley  v.  Fiwlerf 
(!«:?7)3  M.&  W.  !, 
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licensor  has  received  a  very  liberal  interpretation  in  favour  of 
the  licensee.  Thus,  where  a  gasfitter,  having  contracted  to  fix 
certain  gas  apparatus  to  the  defendant's  preuiiseH,  sent  his 
workman,  the  plaintiiT,  after  the  apparatus  had  been  fixed,  and 
by  appointment  with  the  defendant,  to  see  that  it  acted  properly, 
and  the  plaintiiT  while  upon  the  defendant's  premises  for  this 
purpose  fell  through  an  unfenced  shaft  in  the  floor  and  was 
injured,  he  was  held  to  come  within  the  rule,  and  to  be  entitled 
to  recover  («).  It  is  not  necessary  that  the  licensor  should  have 
any  special  interest  in  the  licensee  l)eiiig  on  ihe  premises  at  the 
particular  time  when  the  accident  hap^jens ;  it  is  suilicient  that 
he  should  derive  benefit  from,  or  have  an  interest  in,  the  tran- 
saction  as  a  whole,  in  the  comse  of  whicii  the  licensee  suffers 
the  injury  (i).  Thus  where  a  ship  entered  a  dock  to  load,  and, 
the  propeller  having  fouled  a  roj)e  while  she  was  crossing  the 
dock,  the  dock-master  permitted  her  gratuitously  to  go  into  a 
lock  in  order  that  the  water  might  be  drawn  off  and  the  propeller 
cleared,  which  lock  was  dangerous  for  a  ship  of  her  draught  by 
reason  of  the  existence  of  a  sill  of  which  the  dock-master  ought 
to  have  known,  and  the  saip  grounded  on  the  sill  and  was 
damaged,  the  majority  of  the  House  of  Lords  held  that  the  dock- 
owners  were  liable  notwithstanding  that  they  gut  no  extra 
consideration  for  the  use  of  the  lock  (r).  Nor  is  it  necessary 
that  the  owner  should  in  fact  derive  benefit  from  the  licensee's 
presence :  it  is  enough  that  he  has  an  interest  in  his  i)eing  there, 
which  includes  the  possibility  of  deriving  benefit ('/).  "The 
common  case  is  that  of  a  customer  in  a  shop ;  but  it  is  obvious 
that  this  is  only  one  of  a  class ;  for  whether  the  customer  is 
merely  chaffering  at  the  time,  or  actually  buys  or  not,  he  is, 
according  to  an  undoubted  course  of  authority  and  practice, 
entitled  to  the  exercise  of  reasonable  care  by  the  occupier  to  pre- 
vent damage  from  unusual  danger,  of  which  the  occupier  knows 
or  ought  to  know.  This  protection  dues  not  depend  upon  the 
fact    of    a   contract    being   entered    into   in    the   way   of   the 


(</)  iiulmniiur  V.  liiimfM,  (|Ki>i>-7) 
L.  K.  2  0.  P.  ;iii. 

(/')  Sec  ffiilmft  r.  \orth  Knntfrii  H. 
(«..  {18t>!»-71)  L.  U.  B  Ex.  123. 

(•7  Thr    AinrlUt,   (!S9l)    A.   C.     iSW. 


I^ti-iU  ItrnmwcU  mid  MorriH,  however, 
(lis-^'ntiiiK.  w'pri!  of  npiiiinn  that  the 
!ilii|)<iwnfr  wan  a  Iwn-  licensee. 

(rf)    Wright    V.    Ufenr.    (ll»o3)     ."il 
W.  K.  na.  C.  A. 


VI' 


488  NEOLIOENCE. 

shopkeeper'H  buBiness  during  the  stay  of  the  cuHtomers,  but  upon 
the  fact  that  the  cuatomer  has  come  into  the  shop  in  pursuance  of 
a  tacit  invitation  given  by  the  shopkeeper,  with  a  view  to  business 
which  concerns  himself.  And  if  a  cubtomer  were,  after  buying 
goods,  to  go  back  to  the  shop  in  order  to  complain  of  the  quality, 
or  that  the  change  was  not  right,  he  would  be  just  as  much 
there  upon  business  which  concerned  the  shopkeeper,  and  as 
much  entitled  to  protection  during  this  accessory  visit,  though 
it  might  not  be  for  the  shopkeeper's  benefit,  as  during  the 
principal  visit,  which  was  "(a).  In  one  case,  where  a  barge  of 
the  defendant  was  being  unlawfully  navigated  on  the  river 
Thames  by  a  single  man  (the  rules  of  the  Conservancy  requiring 
that  she  should  have  had  two  on  board),  and  the  plaintiff,  a 
waterman  in  want  of  employment,  seeing  this,  went  on  to  the 
defendant's  wharf  to  complain  to  the  defendant's  foreman,  and 
whilst  there  was  injured  by  reason  of  the  premises  having  been 
negligently  permitted  to  be  in  an  unsafe  condition,  it  was  held 
that  the  plaintiff  was  on  the  premises  on  business  in  which  the 
defendant  had  an  interest  (b). 

Just  as,  in  cases  in  which  chattels  have  l)een  issued  for  use 
under  a  contract,  the  duty  of  the  party  so  issuing  them  to  take 
care  that  they  shall  not  be  dangerous  to  the  persons  using  them 
is  not  confined  to  the  immediate  persons  to  whom  they  are 
issued,  so  too  in  the  case  of  premises,  upon  which  the  owner 
invit«s  other  persons  to  come  on  business,  the  duty  of  the  owner 
to  take  care  that  the  premises  are  safe  is  not  confined  to  the 
persons  going  there  on  business  in  which  the  owner  is  directly 
interested.  Thus  in  Smith  v.  London  dSt.  Katharine  Docka  Co.(c), 
where  the  defendants  provided  and  retained  under  their  control 
gangways  from  the  shore  to  the  ships  lying  in  their  docks,  and 
the  plaintiff,  an  optician,  who  had  gone  on  board  one  of  the 
ships  in  the  docks,  at  the  request  of  one  of  her  officers,  to  show 
him   some  nautical  instruments,  whilst  returning  across  the 


(a)  Pfr  WiUcfi,  J.,  TMdfrmaHr  v. 
DuiHFf.  (I86fi)  L.  n.  I  C.  r.  \>.  287. 

(A)  U/iite  V.  t'niiuv,  (1877)  2  C.  1'.  V. 
!i08. 

((■)  (1868)  I,.  U.  3  ('.  P.  326.     In  this 

apliarcutly  no  ttwiiug  of  the  jury)  that 


the  source  of  danger  was  a  trap  known 
to  the  il'-fenilunts,  but  nothing  turnoil 
on  this.  The  Court  evidently  did  not 
intend  to  limit  their  decision  to  itiat 
class  of  cases.  For  rule  in  case  of  a 
trap,  "ee  Ilarrin  r.  iVrry.  niK>3>  2  K.  I!. 
21 «. 
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gangway  which,  owing  to  the  ne«ligence  of  the  defendants,  was 
insecure,  fell  and  was  injured,  the  defendants  were  held  liable  on 
the  ground  that  he  was  a  person  "  having  buHiness  on  board  the 
ship,"  although  not  business  in  which  the  defendants  were 
interested  (a).  And  in  Hrateii  v.  Pender,  Cotton  and  liowen,  L.  JJ., 
went  a  step  further  and  held  that  a  dock-owner,  who  supplied  and 
put  up  stages  for  immediate  use  to  enable  the  outsides  of  ships  to 
be  painted  while  lying  in  the  dock,  was  under  a  duty,  towards  all 
persons  employed  by  the  shipowners  to  paint  their  ships,  to  see 
that  the  stages  were  reasonably  safe,  although  at  the  time  of  their 
use  by  the  painters  the  stages  were  temporarily  out  of  the  dock- 
owners'  control  (h).  On  the  same  principle  in  Millir  v.  Ilaiuock  (t) 
it  was  held  that  the  owner  of  a  building  let  out  in  flats,  served  by 
a  common  staircase,  which  staircase  he  was  under  a  contractual 
duty  towards  his  tenants  to  repair,  was  liable  to  a  third  i)er8()n, 
who  came  on  behalf  of  a  railway  company  to  collect  some  money 
due  from  one  of  the  tenants  to  the  company,  and  owing  to  the 
defective  condition  of  the  stair  fell  and  was  injured.  "The 
landlord,"  said  Bowen,  L.J.,  "  has  given  the  tenant  a  right  to 
use  the  staircase,  and  undertaken  to  keep  it  in  repair ;  and  he 
knows  that  persons  who  have  business  with  the  tenant  will  be 
coming  up  and  down  the  stairs,  and  those  i)er8ons  will  use  the 
stairs  on  the  understanding  that  they  may  lawfully  do  so,  and 
that  in  doing  bo  they  will  be  shielded  by  the  responsibility  of 
the  person  on  whom  the  liability  to  repair  the  staircase  may 
rest  '•  (rf). 

But  although  as  towards  a  bare  licensee  there  is  no  duty  on  Duty  toward, 
the  licensor  to  exercise  care  to  have  the  premises  in  a  reasonably  I^"  "'^"f* 

,  J.  .  .  '  ^^••u\^.«i».^»j    tu  warn  of 

safe  condition,  yet  he  is  bound  to  warn  the  licensee  of  any  con-  '^"nceaied 
cealed  source  of  danger,  the  existence  of  which  is  actually  known  known  to 


to  him,  as  where  a  bridge  over  which  he  permits  others  to  pass 


licensor. 


(«)  And  see  Madoc  v.  Hydf  Pier  Co. 
V.  Timet  .YriiMjiaj/rr,  Feb.  3nl,  1905, 
C.  A. 

(A)  (1883)  li  Q.  B.  D.  p.  516.  Thev 
treateii  the  use  of  the  painting  stage  as 
8«  incidental  to  the  use  of  the  dock, 
tlmt,  although  the  stage  wos  not  actually 
under  the  dock-owner's  control,  it  might 
practically  l>e  regardeil  aa  jwrt  of  the 


dock  preniisen.  From  their  |ioint  of 
view  the  duty  of  the  dtK-k-owner  was 
evidently  analogous  to  that  of  the 
wharfinger  in  respect  of  the  bctl  of  the 
river  a<ljoining  his  wharf,  which  is 
mentioned  above,  p.  484. 

(r)  (1893)  2  g.  B.  177. 

(J-t  Ihid.  p.  181. 
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is  to  his  knowledge  unsafe  (a),  or  where  he  leaves  a  trap-door 
open  in  the  floor  of  a  dark  passage  whicli  he  permits  others  to 
use.  By  a  concealed  source  of  danger  is  meant  one  which  is  not 
apparent  to  a  jjerson  who  keeps  his  eyes  open  and  uses  ordinary 
care.  The  i)ermiBsion  to  use  the  premises  may  well  be  treated 
as  involving  a  representation  of  the  existence  of  that  state  of 
things  which  the  licensee  has  a  right  to  expect.  "One  who 
comes  upon  another's  land  by  the  owner's  permission  or  invita- 
tion has  a  right  to  expect  that  the  owner  will  not  dig  a  pit 
thereon  so  that  other  persons  lawfully  coming  there  may  receive 
injury"  {h).  Where  the  owners  of  a  house  with  a  private  road 
leading  to  it  permitted  the  defendant  to  stack  some  slates  on  a 
portion  of  the  ri)ad,  and  the  plaintiff's  servant  who  was  driving 
his  master's  horse  and  carriage  to  the  house  by  night,  not  seeing 
the  slates,  drove  against  them  and  injured  the  horse,  the  defen- 
dant was  held  liable  (r).  And  where  a  bale  was  nicely  poised  at 
the  edge  of  a  warehouse  in  such  a  position  as  to  be  likely  to  fall 
and  yet  to  give  no  warning  of  danger  to  any  one  passing  by  the 
spot,  it  was  held  that  this  state  of  things  was  in  the  nature  of  a 
trap  or  concealed  source  of  mischief,  so  as  to  render  the  owner 
of  the  warehouse  liable  to  a  bare  licensee  who  was  injured  by  the 
bale  falling  on  him  (</).  But  where  the  workmen  in  a  Govern- 
ment dockyard  were  permitted  to  pass  across  a  certain  yard,  in 
which  the  defendant,  a  contractor,  had  by  the  leave  of  the 
authorities  erected  certain  machinery,  including  a  revolving 
shaft,  which  shaft  was  partially  but  insufficiently  fenced  with 
planks,  and  the  plaintiff,  one  of  the  workmen,  while  crossing  the 
yard  stumbled  and  fell  against  the  shaft  and  was  injured,  the 
defendant  was  held  not  liable,  on  the  ground  that  he  was  under 
no  obligation  to  fence  the  shaft  at  all,  and  that  in  such  fencing 
as  there  was  the  defect  was  not  de-.optive  but  apparent  (<-).  "The 
danger  was  open  and  visible  ;  there  was  nothing  which  could  be 
called  a  trap"(/).    In  an  Irish  case,  where  the  action  was 


(a)  Gaiitret  v.  fjj/fifini,  (1867)  L.  K. 
2C.  1".  371. 

(A)  I'er  Willes,  J.,  A>r6y  v.  //(//, 
<lKftS)  4  r.  ».  S.  S.  p.  Ml. 

(r)  Ciii-hy  V.  //;//,  (1H.W)  4  C.  B.  N.  S. 
.'.51).  The  CISC  \y:i3  irtSt^cTt  fi=  ra'sing 
the  wiue  qucstiun  as  if   the  owiicnt  of 


the  roailhad  placed  the  Hlaten  there,  and 
the  action  were  against  them. 
(d)  White  V.  FriiHff,  (1877)  2  C.  P.  D. 

3(m. 

(c)  Bolck  V.  Smith,  (1862)  7  H.  4:  N. 

73«. 

(/)  /Vjr  Wilde,  B.,  I'W.,  p.  747.   Ikre 
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brought  under  Lord  Cttiiipbeira  Act,  the  phint,  which  alleged 
that  the  deceased  was  allowed  the  gratuitous  use  of  a  loft  over 
the  defendant's  distillery  to  sleep  in  at  night,  that  he  used  the 
loft  under  such  licence,  and  that  the  defendants  negligently  per- 
mitted  an  aperture  in  the  fioor  of  the  loft  to  remain  oi)en. 
whereby  the  deceased  fell  through  the  aperture  at  night  and 
was  killed,  was  held  bad  on  demurrer  (a) ;  but  the  decision 
appears  to  liave  turned  on  a  narrow  point  of  pleading.  "  The 
ai)erture  not  being  stated  to  have  been  concealed  we  cannot 
presume  that  it  was  other  than  open  and  apparent.  The 
defendants  are  stated  to  have  permitted  the  aperture  to  remain 
oi)en.  The  deceased  is  stated  to  have  lued  the  loft  for  sleeping. 
The  statement,  therefore,  negatives  the  fact  of  the  aperture 
having  been  for  the  first  time  open  when  the  deceased  fell 
through  it,  and  shows  that  he  had  previous  means  of  knowing 
its  existence  "  (/;).  From  tiie  stress  thus  laid  on  the  fact  of  the 
deceased  having  had  previous  opportunity  of  inspecting  the  loft 
and  discovering  the  existence  of  the  hole,  it  seems  clear  that  had 
the  accident  happened  on  the  first  occasion  on  which  the  deceased 
used  the  loft,  the  Court  would  have  held  the  hole  to  be  a  con- 
cealed source  of  danger,  inasmuch  as  it  could  not  be  actually 
seen,  the  loft  being  dark,  and  moreover  was  a  source  of  danger 
not  to  1)6  reasonably  anticipated.  Persons  who  go  for  the  first 
time  at  night  across  an  open  common  must  not  be  surprised  if 
they  tumble  into  a  pit  or  quarry  (c),  but  no  one  expects  to  find  a 
hole  in  the  floor  of  a  room  (rf). 

It  was  mainly  upon  the  ground  of  this  duty  to  warn  a  bare 
licensee  of  any  concealed  danger  known  to  the  licensor  that  the 
judgment  of  the  majority  of  the  Court  of  Appeal  in  Foiilki's  v. 
Metropolitan  District  11.  Co.  (c)  proceeded.  There  the  defendants, 
who  had  running  jwwers  over  a  line  belonging  to  the  L.  &  S.  W. 
B.  Co.,  carried  the  plaintiff  as  a  passenger  in  a  carriage  which  to 
their  knowledge  was  unsuited  to  the  platform  at  Kichmond,  a 
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"Rain  the  ctuse  whs  deci.lol  fui  if  it  were 
kiween  the  plaintiff  onJ  the  owners  of 
tlie  yanl. 

(«)  SulliruH  V.  Jr«/rM,  (1864)  14  Ir. 
«■•  L.  H.  4»50. 

(*)  yV/-  I'ijjrot,  C.It.,  ihid.,  p.  475. 

C.T. 


(<•)  UouiueU  V.  Smyth,  (ISCO)  7  C.  B. 
N.  S.  731. 

(rf)  See  per  Urarawell,  B.,  WilhinmH 
V.  Fairrif,  (18fi2)  1  H.  &  C.  at  p.  634. 

(<>)  (ie7S»-«0)  5  C.  l>.  I>,  15-. 
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Who  are  bare 
liceiiseei. 


Neglixent 
eoinmunica- 
tioD  of 
infectious 
diMase. 


Btfttion  on  tlit  L.  &  8.  W.  line,  and  conHcqnently  dangeronB  to 
Alight  from  at  that  place.  The  plaintiff,  wlio  wuh  travellingwith 
the  return  half  of  a  ticket  ig^tied  to  him  liy  the  L.  i.V  K.  W.  l\.  Co., 
while  alighting  from  the  curriage  at  Kichmoml,  fell  in  conse- 
(liience  of  the  carriage  Iteing  so  nneuited  to  the  platform  and 
was  injured.  It  was  held  hy  Braniwell  and  Baggallay,  L.JJ., 
that  even  aH^uming  that  the  ticket  iBHiied  by  the  L.  &  S.  W.  It.  Co. 
did  not  create  any  contract  between  the  plaintiff  and  the  defen- 
diintH,  the  defendants  were  liable'  to  him  in  tort  on  the 
ground  that  "the  combined  arrangements  were  a  trap  or 
Knare  "  (a). 

As  towards  trespassers  indeetl  there  is  no  implied  representation 
of  safety  at  all,  iind  therefore  no  duty  to  warn  of  uny  concealed 
honrce  of  danger,  but  it  is  sometimes  a  matter  of  dirticulty  to 
determine  whether  a  person  is  a  trespasser  or  a  licensee.  It 
seems  clear  the  invitation  or  licence  to  come  on  the  premises 
need  not  be  express  (h) ;  a  licence  will  in  many  cases  be  implied. 
The  existence  of  a  private  road  leading  to  a  house,  being  the 
usual  mode  of  access  to  it,  probably  oi>erates  as  an  implied 
licence  to  any  person  living  in  the  neighbourhood  who  might  in 
the  ordinary  course  be  expected  to  call  uiwn  the  owner  to  use  it 
for  that  purpose.  But  it  cannot  be  regarded  as  a  licence  to  n 
passer-by  to  enter  for  the  purpose  of  asking  the  way,  nor  to  a 
hawker  to  come  there  for  the  purpose  of  hawking  his  goods  (c), 
nor  to  a  beggar  to  come  there  for  alms.  Such  persons  must  be 
regarded  as  trespassers. 

Whether  a  person  who,  knowing  himself  to  be  suffering  from 
an  infectious  disease  such  as  small-pox  or  scarlet  fever,  negligently 
communicates  such  disease  to  another  is  in  all  cases  liable  to  an 
action  for  damages  is  a  question  which  cannot  as  yet  be  regarded 
as  definitely  decided.  But  it  is  apprehended  that  he  is  so 
liable  (d).     There  seems  to  be  a   legal  duty    not  to  do  any 


(a)  As  to  whether  the  cxititence  of  an 
infectiouH  disease  upon  premi^ie!*  is  a 
concealed  danger  of  which  the  licenitor 
i!t  bound  to  giTe  warning,  see  below, 
|).  4»."). 

(ft)  White  V.  France,  ( 1 877)  2  C.  P.  D.  .S08. 

(r)  See  per  Bovill,  C..J.,  Smifh  v. 
LuhHiih   X   St.    Aat/ieriHf    Um-kt    Co., 


(IWW)  L.  K.  3  C.  I*,  p.  332. 

(rf)  By  s.  C8  of  the  I'ublic  Healili 
(Ix>n(lun)  Act,  1891,  any  |icr»on  win" 
when  Buffering  from  any  dangcrniH 
infectioux  disease  wilfully  exposes  him- 
self, without  proper  precaution  i^inst 
spreading  the  disease,  in  any  public 
place,  is  liable  to  a  fine  not  excetiting  .i.'. 


nrrKCTiofH  diheabk. 

unnecessary  act  t»..ich  would  have  the  effect  of  directly  com- 
nmnicatinR  such  disease.     Indeed  it  seems  difficult  to  dintinRuish 
upon  principle  the  act  of  neRligently  couMnunicatinR  nn  infectiouB 
disease  from  that  of  negliRently  cauHinR  a  imnon  to  nhsorh  a 
iwison  of  any  other  kind.     In    DarieM  v.  K„;,la,nl  (u)   a   count 
was  held  Rood  which  alleped  that  a  master  who.  knowiuR  certain 
carcases  of  slauRhtered  cattle  to  he  diseased  and  inf«<:tiouH,  em- 
ployed  the  plaintiff  who  was  ifinornnt  of  their  infectious  condition 
to  cut  them  up,  wherehy  he  was  infected.     In  that  case  there 
was  no  douht  a  contractual  relationship  het    'en  th«)   parties, 
but  it  is  conceived  that  the  existence  of  that  relation   is   not 
essential  to  the  creation  of  the  duty.     In  Ifrparh/  v.  Shi„e  {/,)  a 
woman  sued  her  paramour  for  commuiiicatinR  to  her  a  venereal 
disease.     It  was  held  that  the  action  would  not  lie  on  the  Rround 
that  the  case  fell  within  the  maxim  ,x  turpi  cam,;  mm. .litur  actio. 
As  that  is  apparently  the  only  case  in  which  that  maxim  has 
ever  been  expressly  applied  to  an  action  of  tort,  the  Court  would 
presumably  have  avoided  so  novel  an  application  of  it  if  they 
could  have  done  so  by  deciding  the  case  on  other  grounds.     It  is 
to  l«j  inferred  from  the  grounds  upon  which  they  proceeded  that 
they  would   have  held   the  negligent  communication  of  any 
infectious  disease,  not  involving  an  act  of  immorality,  to   be 
actionable.     Lord  Hale  indeed  in  his  Pleas  of  the  Crown  said 
tliat  if  a  person  suffering  from  an  infectious  disease  "  goes  abroad 
to  the  intent  to  infect  another,  and  another  is  thereby  infected 
and  dies,  whether  this  l,e  murder  or  not  by  the  common  law 
might  be  a  question,"  and  he  apparently  rested  his  doubt  ujwn 
the  ground  that  "it  is  hard  to  discern  whether  the  infection 
arise  from  the  party,  or  from  the  contagion  of  the  aii  "(r). 
Having  regard  to  the  state  of  medical  knowledge  in  his  day 
that  doubt  may  well  have  l)een  justified;  and   for  the  same 
reasons  it  may  be  doubted  whether,  in  the  event  of  the  disease  so 
communicated  not  proving  fatal,  a  civil  action  for  damages  would 
have  lain  at  that  day.    But  now  that  the  periotls  of  incubation 
"f  the  various  infectious  diseases  are  sufficiently  determined  to 
allow  of  the  precise  date  of  the  contraction  of  the  disease  l)ein" 
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fixed  with  reasonable  certainty,  the  ground  of  Lord  Hale'ii  douht 
IH  to  a  great  extent  removed.  It  is  sabmitted  that  at  the  preuent 
diiy  if  a  person  wilfully  infects  another  with  intent  to  kill,  and  the 
other  dies,  such  act  of  infection  is  murder ;  that  if  the  aet  b« 
done  negligently  and  without  intent,  and  the  infectetl  person 
dies,  it  is  manslaughter ;  and  that  if,  whether  the  act  be  done 
intentionally  or  negligently,  the  infected  person  recovers,  an 
action  on  the  case  lies  for  the  injury  so  caused.  It  an  owner 
of  a  house  knowing  it  to  be  infected  invites  another  to  come 
there,  the  fact  of  the  infection  is  a  concealed  danger  or  trap 
which,  it  is  presumed,  he  is  as  much  bound  to  disclose  as  he 
is  to  disclose  the  existence  of  an  unfenced  hole  in  the  floor.  So 
if  a  surgeon  in  performmg  an  operation  uses  a  ki\ife  which  he 
knows  to  be  infected,  or  if  a  person  who  knows  himself  to  be 
suffering  from  an  infectious  disease  shakes  a  friend  by  the  hand, 
if  damage  ensue  an  action  ought  to  lie.  In  li.  v.  Vantwlillo  (a) 
it  was  held  to  be  an  indictable  nuisance  to  take  a  person  who  was 
suffering  from  small-pox  through  a  public  street,  from  which  it 
follows  that  a  person  who  suffers  special  damage  from  such  an 
act  would  have  a  right  of  action  (b).  It  need  not,  however,  be 
inferred  that  the  right  of  action  is  confined  to  cases  in  which  the 
act  causing  the  communication  of  the  disease  amounts  to  an  act 
of  nuisance.  In  the  latter  case  of  Ileg.  y.  Clarence  (c),  Stephen,  J., 
indeed  suggests  that  it  is  only  in  such  cases  that  the  act  is  indict- 
able {d).  But  he  was  there  dealing  with  cases  of  communication 
of  disease  not  resulting  in  death,  which,  unless  they  amount 
to  nuisance,  cannot  be  brought  within  any  of  the  well-defined 
categories  of  crime,  for  the  act  of  communication  does  not  amount 
to  an  assault ;  he  did  not  apparently  intend  to  negative  the 
proposition  that  such  act  of  communication,  if  it  resulted  in 
death,  would  be  indictable  as  manslaughter,  or  if  it  caused 
damage  other  than  death,  would  be  actionable,  even  thouKli 
Communicn-  committed  towards  a  single  individual  in  a  private  house,  lint 
mn"  °L'i!^  ^^^'^  ^^  *^®  above  view  be  correct,  that  a  person  who  knowiuj; 
himself  to  be  suffering    from    infectious   disease    negUgently 


mu»it  be  result 
uf  a  poaitivu 
act  done. 


(«)  (JKlf.)  4  M.  i  S.  73, 
(A)  An<l  sM  !18  4c  3*.)  Vict.  c.  &S,  s.  136 ; 
h\  ii.  :>:>  Vict.  c.  76,  t.  6», 


(r)  ilHHH)  22  g.  H.  U.  23. 
(d)  Ibid.,  ().  40. 
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comnmnic«te«  it  to  other,  i.  civilly  liable  for  the  con»enuence. 
irrespective  of  the  place  where  the  communication  occurred, 
.t  -eemB  he  i.  only  »o  liable  if  th«  communication  w««  the  result 
of  a  poHU.ve  act  done  by  him.     Mere  i«„ive  non-disclosure  will 
not  suffice.     In  Sar^.n  v.  It^hrrt,  (a)  the  defendant  let  to  tV- 
plamtiff  furniHhed  lodginRs  which  were  free  from  infection  v.      -t 
tune  of  the  letting,  but  while  the  plaintiff  wan  in  occupn  ion 
them  the  defendant's  grandchild  became  ill  with  scarht  f  vor 
The  defendant  concealed  the  fact  of  the  illnesH  fromth-  ,.;  .p.,  f 
with  the  result  that  the  plaintirs  wife  and  child  tor  1   .        ..yt,  ' 
It  was  held  that  there  was  no  duty  on  the  defendant  -.  din,.;  ,k' 
the  fact  of  hiH  grandchild's  illness,  and  that  an  acti.  .  t.  ro.    vox 
the  expensen  of  medical  attendance  and  nurning  wouU;    ,o*  u,. 
Mere  proximity,  where  no  jwsitive  act  is  done,  will  not  gn  •>  ri.. 
0  such  a  duty.     But  it  is  conceived  that  if  the  premiHen  .,•.  ; 
been  mfected  at  the  time  of  the  plaintiff's  entry  on  occupation 
the  defendant  would   have   been  liable  (in.lependentlv  of  any 
doctrine  of  implied  warranty  that  they  were  fit  for  habitation) 
upon  the  ground  that  the  act  of  inviting  the  plaintiff  on  to  th^ 
premises  was  a  i^ositive  act  done  by  the  defendant,  an.l  that  in 
such  case  the  action  would  equally  have  lain  whether  the  plaintiff 
was  a  tenant  or  a  bare  licensee. 

Where  a  iK^rson  sells  animals  which  he  knows  to  be  suffering 
from  infectious  disease,  and  which  he  knows  the  purchaser  may 
put  with  other  animals  of  hi.  own  to  their  injury,  such  s,ile  will 
be  a  positive  act  within  the  above  suggested  rule,  and  there  will 
presumably  be  a  duty  to  disclose  the  fact  of  the  infection,  the 
maxim  of  ravrat  emptor  notwithstanding.  But  as  U.e  motive  of  a 
vendor  who  in  such  a  case  conceals  the  disease  in  always  to 
defraud,  it  has  l.een  thought  more  appropriate  to  deal  with  the 
subject  of  his  liability  for  such  concealment  in  the  chapter  on 
rraud(ft). 

In  one  case  (.)  the  judgment  of  the  Exchequer  Chamber  seems 
to  have  left  it  as  an  open  question  whether  there  is  not  a  duty 

(")  (I8l»5)  2  Q.  B.  39.-.,  C.  A. 

(*)  A»  to  which  »oe  below,  iip.  528  «/y . 
Kor  recent  ca«M  on  the  Uw  relating  to 
ihi  xdc  of  iihM.uu.i  meat,  aee  \\iflait4 
T.  nxtler-Uoyuii,  (lUW)  73  L,  J.  K.  B. 
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(<•)   Cfiadiriek  V,  Tnup^r  n«3'»»6B!r~ 
X.  C.  1. 
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itn|i()K(>(l  upon  II  {lerHou  eiiKa^ed  in  pulling  down  Iuh  liouHe  tu  tnktt 
care  not  to  injure  hitj  neiKlil)our'H  nimlern  houue  adjoining  by 
witlidt'iiwing  the  Hupport  which  it  has  enjoyed.  It  waH  theru 
decided  that  the  defendant,  wiio  had  pulled  down  hiu  houae 
tOKetiier  with  the  vault  under  it,  and  by  reaHun  of  Iiiu  neglect  to 
ahore  or  use  other  prucautiouH  had  let  down  the  nuxlern  adjoining 
vault  of  the  plaintiff,  wau  not  liable  if  he  had  not  known  of  the 
existence  of  the  vault,  a  decision  which  seeiuH  to  Huggest  that  he 
would  have  l>een  liable  if  he  had  known  of  its  exiHtence.  Such  a 
HUggeHtion,  however,  is  altogether  op|>oHed  to  principle  and  autho- 
rity («).  Not  only  in  the  defendant  under  no  obligation  to  take 
care  in  such  a  case,  but  he  may  lawfully  cause  the  damage 
intentionally,  with  the  very  object  of  preventing  the  acquisition 
of  a  right  of  HupiM)rt,  though  presumably  the  case  would  l>e 
reversed  if  the  party  aggrieved  liad,  by  prescription,  ac<]uircd 
such  a  right. 

The  "HHM  of  proof  of  negligence  lies  in  general  on  the  party 
charging  it ;  but  under  certain  sitecial  circumstances  the  mere 
hapiMMiing  of  an  accident  will  afford  prhmi  jacii'  evidence  that  it 
was  the  result  of  want  of  due  care  ;  /v*  ipiui  Imiiiifiir.  "  Where 
something  happens  which  would  not  happen,  if  ordinary  care  and 
skill  were  used,  the  happening  of  that  is  evidence  on  which  a  jury 
may  fhid  that  there  has  Iteen  negligence  on  the  part  of  the 
defentlants  "  (/').  Thus  the  mere  occurrence  of  a  railway  collision 
is,  in  general,  enough  to  throw  the  intitt  on  the  company  of 
showing  that  it  w-as  not  the  result  of  want  of  care  (<-).  So  where 
a  vessel  at  anchor  is  run  down  by  another  vessel  the  vessel  under 
weigh  ih  bound  to  show  that  the  accident  did  not  arise  from  any 
negligence  on  her  jmrt  («/).  Ko  where  a  barrel  of  flour  fell  out  of 
an  upper  window  of  the  defendant's  shop  upon  the  plaintitV 
passing  in  the  street  below,  it  was  held  that  the  occurrence  was 
sufficient  primii  fade  evidence  of  negligence  to  cast  the  oh»»  of 
proof  on  the  tlefendant  that  the  accident  was  not  caused  by  his 
negligence  (<).     So  where  a  bag  of  sugar  fell  from  a  crane  fixed 


(rt)  Sir    IhillvM    V.    Ahijh;   (IHKl)   n       ,M.ff/*  riw-rf //.  <W.  (IS44).".  g.  II.  7»7 


\\^\>.  »'n«.  71". 

(*)   /'«•/•  llii'it,  ,1..  (iff  V.  .Vi-t Ill/Mil ita » 
It.  (<:.  (IHr;i)  I,.  H.  8  y.  It.  [).  17.".. 

((•)   tiii/iHf    V.     /.imdim,    UriyhioH,  .<• 


(rf)  Mtti    /(*r    Hi.    Lmthiniitoii,    7*<" 
/yu/ariVr,  (IM5)  'i  \V.  K»l>.  |>.  4U7. 
(f)  nrgUM  V.  Hi>adli;iJHi-a)  2  II.&.  C 
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o^•er  a  doorway  under  which  the  plaintiff  was  lawfully  paasinR  in 
ti.e  absence  of  any  explanation  of  the  cause  of  the  bag  fall'inc 
the  defendants  were  held  liable  («).     Again,  where   a    bolting 
horse  ru.iH  down  a  person  in  broad  daylight,  there  is  jmmn  facie 
a  presumption  of  negligence  (h).    And  similarly  where  a  packing- 
case,  which  was  propped  up  against  a  wall,  fell  upon  and  injured 
the  plau.tiff.  it  was  held  that  the  maxim  re,  ipsa  l„i„,„„-  applied 
for  that  "  packing-cases  do  not  usually  fall  of  themselves  unless' 
there  has  lieen  some  negligence  in  setting  them  up  "  (, ).     Where 
however,  a  pupil-teiwher  at  a  school  was  engaged  in  teaching  a 
class  and  was  for  that  purpose  using  a  black-l)oard  on  an  easel 
and  owing  to  the  pegs  of  the  easel  not  fitting  well,  the  board  fell 
dowi,  and  injured  one  of  the  scholars,  it  was  held  that  the  maxim 
.hd  not  apply,  and  that  the  fall  of  the  board  was  no  evidence  of 
negligence  in  any  one{,/).     It  is  somewhat  diflieult  to  reconcile 
this  case  with  those  previously  cited,  for  boards  do  not  usually 
fall  of  themselves  any  more  than  packing-cases,  and  the  Court 
•li<l    not    apparently    suggest    any    distinction,    but   contented 
themselves  with  saying  that  each  case  must  depend  on  its  own 
facts. 

Where  g(K)ds  are  delivered  to  a  carrier  upon  the  tenus  that  the  o„.,ot  ,,roof 
larrier  is  only  to  be  liable  for  negligence,  if  the  goods  are  inani-  '^J;\^J 
mate,  as  for  example  furniture,  the  fact  of  damage  occurring  in 
the  course  of  transit  is  probably  of  itself  evidence  of  negligence  ',•). 
la.t  where  they  consist  of  live  animals,  and  the  injuries  are  such' 
as  are  equally  consistent  with  restiveness  on  the  part  of  the 
animals  as  with  negligence  on  the  part  of  the  carriers,  it  is  no 
evidence  of  negligence  (J),  tor  the  maxim  ren  ij,m  l,H,uH„r  only 
applies  where  what  happens  fits  better  with  the  hypothesis  of  the 
existence  of  negligence  than  with  that  of  its  absence  (.7). 


(«>  S,-t-tt  V.   A/i»//..«  lh»k  ^i...  (iHiir.) 
•t    M.  \    r.    :,>m;  ;  »,.,.    nl,;,,    Amfwcy    v. 

l^-mloH,     U,i;,l,t,>M,    .VC,     //.     ('„.,     (is;  I) 

I..  U.  ti  y.  It.  ::,!».  See  t.H)  /*•/•  I^inl 
IliiUbury,  .S'»„7A  \ .  lUikfv,  {XtiWX)  \  0 
\<.  *».•.. 

(A)  Sm;-   V.   Dnrhif,  (l'.K)3)  A   V.  42 

ft.  of  Sew. 

(')  Hi-'Utl'  V.  fWiVcr,  (IS(K;)  4   M.  Jc  I'. 

i(i:t. 

(<l)  1,1,1,  V.  Thomii;  i^lWOi))  fi3  L.  T. 


X.  S.  7:.l!. 

(«•)  Jolle^  V.  (i,;„t  Ki^titM  it.  lo. 
lilol  (I8SH)  r,7  \..  T.  X.  s.  |..  SI4  ;  MH- 
aU.  /Vkv  .<■  Co.  V.  riir  f  hwh  l.„,htr,: 
ugf  r„..({W\A)  1  K.  11.412. 

(/)  Smith  V.  Mitl/iim/  H.  I'v..  (ISHS) 
•'I  I..  T.  N.  S.  ,s|.H;  hik)  we  VVyalt 
I'aine  tin  ilnilmtnti  tit.  »'»rrier».  |>.  JW5, 

(g)  IMfoH  V.  ir,«irf,  (IKftOHC.  H.N.  .S. 

.'i«iS. 
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NEOUOENCE. 

To  entitle  a  plaintiff  to  recover  in  an  action  for  neRlisence  he 
must  not  merely  eBtahliflh  the  facts  of  the  defendant's  neRhgence 
and  of  his  own  damage,  but  he  must  show  that  the  one  was  the 
effect  of  the  other;  there  must,  to  use  an  expression  of  Lord 
Cairns  (a),  \ye  proof  of  '' inniria  <hn»  locum    mjnrhe."      Thus, 
where  the  defendants,  a  railway  company,  negligently  allowed  an 
excessive  number  of  passengers  at  one  sUition  to  enter  a  carnage 
in  which  the  plaintiff  was  seated,  and  at  the  next  station  the 
plaintiff  in  endeavouring  to  prevent   still    more  . peisoi.H   from 
entering  the  carriage  stood  up  and  place.l  his  hand  on  the  edge  of 
the  carriage  door,  and  a  porter  pushed  away  the  persons  who  were 
trying  to  enter  and  slammed  to  the  door,  whereby  the  plaintiff's 
thumb  was  caught  and  crushed,  it  was  held  there  was  no  evidence 
of  such  negligence  in  the  defendants  as  could  be  said  to  have 
occasioned  the  mischief,  and  that  the  plaintiff  ought  to  have  l«en 
nonsuited,  for  it  was  not  contended  that  the  iK)rter  who  shut  th., 
door  was  guilty  of  any  negligence  in  so  doing,  and  thf-re  was  no 
causal   connection   l«tween   the   negligence  of   the    company  s 
servants  in  allowing  too  many  passengers  to  enter  the  carnage 
and  the  occurrence  of  the    accident  (/>).      So.  t(X).  if   those  in 
charge  of  a  train  are  guilty  of  negligence  in  omitting  to  whistle 
at  the  approach  of  the  train  to  a  level  crossing,  and  a  passenger, 
who  is  stone-deaf  or  so  drunk  that  he  could   not   have  heard 
the  whistle  had  it  l)een  sounded,  is  run  over  while  attempting 
to  cross  the  line,  though  there  is  negligence  on  the  part  of  thoM- 
in  charge  of  the  train  it  is  not  negligence  pn-  qmnl  the  dam«-,'e 
happened  (.);  and  the  same  might  In-    said   if  the   passenger, 
notwithstanding  the  driver's  neglect  to  whistle,  saw  the   tram 
approaching  and  yet  i^rsisted  in  attempting  to  cross  the  line  m 

front  of  it.  . ,     .   •    41 

Again  where  the   proximate   cause   of   the  accident  is  the 


(a)   MrtroimlilaH    It.  <'».   v.   JmktOH, 

(1877)  a  A|>i>.  »'h«.  i>.  i;»«. 

(A)  IhiJ. 

(e)  l'«i-  l^inl  fHini".  DHbliH,  Wii-k- 
W.  .<v..  It  '■"■  V.  SUlteri/,  (ISTH)  3 
A|>p.  «'iW.  I'-  HtW;  nf  t:»<ili'hm,i>i, 
(1H77)  3  P.  I),  is.  A  .leaf  man  pre- 
sumably crtwwH  a  \v\v\  .roMing  of  « 

.1 >.:.  .....II    l.xr  iKulwr  onliiiarv 

raii-vra;  .T  •>!- ;- - 

clix!uniiiance»  if  IhoM  iu  charge  of  the 


train  tfive  .in.-  wariiins;  "f  it"  ap|.n»(  ti 
l.y  whintlin«.  Iliey  liavc  .lixfharged  lli.  ir 
•luty,  f..r  it  in  llio  f.-.l-i-asscnger  i.n  I 
not  the  train  Ihiu  li!>'  i"  get «'"'  "'  •'"' 
way.  Hut  it  in  ..tlitrwi»«  witli  a  iltiif 
mail  crowing  a  street.  Tlie  «luty  "f 
ilrivent  of  vehiili-n  i"  ""t  TOnHlifl  tu 
mert-ly  iilioutiiit.'  out  warning.  -<>« 
Hm,lh  V.  UroHHr,  (\m)  2S  1,.  U.  Ir.  1. 
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intoxication  of  tlie  person  injured  there  is  no  liability  (a).  But 
on  the  other  hand  it  is  neglige  ice,  sounding  in  daniages  against 
a  railway  company,  if  the  company'rt  servants  admit  a  drunken 
person  upon  the  platf^/rm,  should  lie  when  in  that  condition 
inflict  injury  on  another  pasMnger  (h). 

Where,  an  accident  having  hapi)ene<1,  there  is  no  direct 
evidence  as  to  its  cause,  the  mere  fact  tliat  there  is  evidence  of 
negligence  on  the  part  of  the  defendant  which  might  have  eauHed 
it,  is  not  necesHarily  enough  to  justify  the  case  being  left  to  the 
jury.  Thus  where  the  dead  body  of  a  man  was  found  on  a  rail- 
way line  near  a  level  crossing  at  night,  the  man  liiiving  been 
killed  by.i  train  which  carried  liead-lightH,  but  did  not  wluHtle  or 
otherwise  give  warning  of  its  approach,  but  there  waw  no  evidence 
to  show  how  the  deceased  got  on  to  the  line,  it  was  held  by  the 
House  of  Lords  that,  even  aKsuniing  that  there  was  evidence  of 
negligence  on  tin-  part  of  the  railway  company  (which  tlity  did 
not  decide),  there  was  no  evidence  to  connect  thai  negligence 
with  the  accident  (<•)• 

In  the  HubHe(]uent  case  of  Finiia  v.  Cidi-e  (»/),  the  defendants 
maintained,  at  a  sjwt  immediately  adjoining  a  highway,  a  low  wall 
eighteen  inches  high,  with  sharp  spiken  on  the  top.  which  wull 
was  a  nuisance  to  the  highway.  The  plaintiff,  a  child  of  Itelween 
live  and  six  years  of  age,  was  found  standing  by  the  side  of  the 
wall  with  her  arm  bleeding  from  a  wound,  such  as  might  Inive 
been  caused  by  her  fa.ling  on  the  sjiikes  wliib'  lawfully  passing 
along  the  highway.  At  the  trial  the  child  was  not  called  us  a 
witness,  and  no  evidence  was  giveti  as  to  how  the  a^-cident 
happened,  except  that  of  a  witness  who  said  that  shortly  liefore 
the  accident  he  saw  the  plaintiff  climbing  up  on  thf  wall,  and 
told  her  to  get  down,  which  she  did.  It  was  held  that  there  was 
evidence  to  go  to  the  jury  that  the  nuisance  was  the  cause  '4  the 
accident.     But  it  seems  difficult  to  reconcile  that  decision  with 


(//)    MfCiirlHirk  V.    f'lllflillHllln    U.   1,1., 

(ll«U)ti  V.MVi.  Cl.  ,.f  S,i«. 

(A)  .lild,,l.-g  V.  at.  .Wirthern  li.  (,.., 
(Iwi".)2  Ir.  K.  37S,  t".  A. 

(i)  Wakriiii  v.  LniiAtm  \  Smith 
WnlerH  ft,  ^i...  (\%m)  12  Al.|>.  ('as.  41. 
riiori'  Wild  mtlliiiitt  in  Ihe  fai-U  of  ilmt 


l)ioiiglii  utxiui  liiH  ileal h  I'V  lii«  iiwii 
lit  .i,'li(;i'HC'>.  for.iis  [.mil  llitl'luirv  |»iiii|4tI 
out.  there  M  no  ''It^fial  |iiv!.uiii)iii>iii  ilwi 
|>«-"|>lo  are  cmvfiil  ami  Imik  lufiiiv  tliem 
(ill  ^^*^^ttlC  H  railway."  Hut  cp.  Smith 
V.  Simth  Kintt-ra  II.  Co  .  i  IxiMi)  I  y.  |!. 
I7K. 
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the  principle  of  WahUii  v.  Ijomiim  it  South  H'egtent  R.  Co., 
unless  indeed  it  can  be  said  that,  though  there  is  no  legftl 
preHtiniption  that  a  peruon  will  not  be  negligent,  there  may  Im^ 
such  a  presumption  that  u  person  will  not  commit  a  wilful 
trespass.  The  Court,  however,  did  not  profess  to  proceed  upon 
any  such  distinction. 

.\not'  decision  not  easily  explicable  on  logical  grounds  is 
Bdl  V.  li'ilimian  It.  Co.  (a),  where  a  horse  belonging  to  the 
plaintitT  suffered  i)ermanent  damage  by  one  of  its  feet  being 
ctiuglit  in  an  interstice,  in  the  rails  at  a  level  crossing,  caused  by 
a  wooden  wedge  not  having  l>een  driven  home. 

In  this  case  it  was  held  by  the  Court  of  Session  that,  as  the 
condition  of  the  rails  was  inspecteil  twic<^  a  day  by  comi)etent 
servants  of  the  railway  company,  the  fact  of  such  insi)ection 
absolved  them  from  liability,  although  it  was  admitted  in  evidenct* 
tiiat  the  passage  of  a  train  over  the  metals  at  this  point  was 
calculated  to  loosen  the  wedge,  and  it  was  proved  that  two  trains 
had  passed  since  the  last  inMi>ection. 

To  establish  the  defendant's  liability  his  negligence  need  not 
necessarily  have  been  the  immediate  cause  of  the  injury ;  provided 
it  l)e  a  substantial  part  of  the  cause,  lie  will  be  none  the  less 
liable  l>ecause  the  injury  may  have  been  contributed  to  by  the 
intervening  negligence  of  a  third  person  (/<). 

\U\t  although  a  defendant  whose  negligence  has  l)een  part  of  the 
cause  of  the  plaintiff's  injury  is  not  relieved  from  responsibility 
byrea  ,  nof  the  injury  having  l>een  contributed  to  by  the  negligence 
of  a  tt..,-*l  i>erson,  it  ia  otherwise  where  it  has  been  contributed 
to  by  the  negligence  of  tite  plaintiff  himself  {<■).  Contributory 
negligence  on  the  part  of  the  plaintiff  in  many  cases  affords  a 
good  defence.  It  is  in  cases  of  collisions  that  this  question  of 
fontributory  negligence  most  frequently  arises.  "  Those  who  go 
personally  or  bring  property  where  they  know  that  it  may  conic 
ill  collision  with  the  persons  or  projwrty  of  others,  have  by  law  a 


(.<)  (iwi:i)  (  K.  4»l. 

(A)  Abhalt  V.  Murltf.  (IH«:f)  3  H.  ii  C. 
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duty  cast  upon  them  to  uae  reasonable  care  and  Hkill  t.)  avoi.l 
such  a  coUiHion.     And   the   duty  in   such   cases   is  reciiuocal. 
\\Uh  two  carriages  or  two  ships  of  equal  weight,  the  risk  of 
damage,  if  they  come  into  colUsion   with  eacli  other,  is  .vboiU 
equal,  and  tlie  reciprocity  of  duty  is  obvious  (a).     Wliere  a  h^ht  gi-^ 
comes  in  coihsion  with  a  heavy  wagon,  the  da«.a«e  is  likely  to 
fall  prmcipally  on  the  light  gig,  a„d  if  «  „.«„  eonies  negligentlv 
m  collision  with  an  express   train,  he  will  almost  certainly  W 
dashed  to  pieces,  whilst  those  in  the  express  train  will  vtMvlikelv 
be  unconscious  that  any  accident  has  happene.l.     There  is  ii 
natural  feeling  in  juries  in  favour  of  the  light  gig  or  the  man,  who 
will  .suffer  the  chief  damage  ;  but  the  duty  cast  by  law  on  the  light 
gig  or  man  is  the  same  as  that  cast  on  the  heavy  vehicle,  viz  •  to 
use  reasonable  care  and  skill  to  avoid  the  collision  "(/>). 

The  rule    however,  that  the  contributory  negligence  of   tbo  ,:,.,. 

plainliflf  will  in  general  afford  a  defence,  is  subject  to  the  very 

imiwrtant  qualification,  that  "  if  ihr  de/emlant  couUl  in  the  result" 

by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  tl... 

mischief  which  hapi)ened.  the  plaintiff's  negligence  will  not  excuse 

bun  '  (. ) ;  which  qualification  has  also  been  stated  in  a  somewhat 

different  form,  that  •'  although  there  may  have  l)een  negligence  on 

the  part  of  the  plaintiff,  yet  unless  !„■  might  bv  the  exercine  of 

ordinary  care  have  avoided  the  consequences  of'  the  defendants 

negligence,  he  is  entitled  to  recover  "  (,/).     The  former  statement 

IS  applicable  to  a  case  in  which  the  defendant  is  on  the  spot  at 

the  time  of  the  accident  and  the  plaintiff  is  not :  the  latter  is 

applicable  to  a  case  in  which  the  plaintiff  is  on  the  spot  at  the 

time  of  the  accident  and  the  defendant  is  not ;  both  statements 

are  applicable  to  a  case  in  which  both  parties  iire  on  the  sj.ot ; 

but  neither  statement  seems  to  suggest  whether  the  qualili,ati..n 

applies  to  a  ease  in  which  neither  party  is  on  the  spot  at  the  time 

of  the  accident,  as  for  instance  where  a  horse  and  cart  whii-h  has 

been  careleBsly  left  unattended  in  the  street  starts  off  by  itself  and 
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rutifl  into  another  horse  nnd  cart  standing  in  the  middle  of  the 
street  also  unattended.  The  almve  statements,  moreover,  are 
open  to  ilie  objection  that  they  seem  to  imply  that,  in  the  cases 
to  which  the  qualification  applies,  there  area  succession  of  negli- 
gences in  point  of  time,  and  that  the  party  last  negligent  is  the 
party  really  responsible ;  but  it  may  be  observe<l  that  if  a  man 
places  his  person  or  property  in  a  position  of  danger,  or  establishes 
a  state  of  things  which  is  or  may  be  dangerous  to  others,  his 
negligence  in  so  creating  a  source  of  danger  to  himself  or 
others  continues  as  long  as  that  source  of  danger  remains 
unremedied,  that  is  to  say,  continues  down  to  the  very  moment 
uf  the  accident. 

Again,  the  above  statements  of  the  qualification  do  not  make  it 
clear  whether  the  responsibility  of  the  party  who  is  on  the  spot 
at  the  time  of  the  accident  is  dependent  or  not  upon  his  having 
actually  become  a\'are  of  the  fact  of  the  other  party's  negligence 
l)efore  committing  '  lie  negligence  which  is  charged  against  himself. 

In  Daris  v.  .1/  *mh  (fi)  the  plaintiff  carelessly  left  his  donkey 
fettered  on  a  hi;;  ay,  and  the  defendant's  wagon  coming  alon<{ 
at  an  improper  pace  injured  the  donkey,  which  could  not  get  oul 
of  the  way.  i'he  judge  directed  the  jury  that  if  the  accident 
might,  notwithstaiii  a  the  negligence  of  the  plaintiff,  have  been 
avoided  by  the  exen  ,r  of  ordinary  care  on  the  part  of  the  driver 
of  the  wagon,  the  d»  -  ndant  was  responsible,  and  the  jury  hiiviu>,' 
found  for  tiie  plaintiif,  that  direction  was  upheld  by  the  Court. 
"  Although  the  ass  may  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along  the  road  at  such  a  pace  ns 
would  i)e  likely  to  prevent  mischief.  Were  this  not  so,  a  man 
might  justify  driving  over  goods  left  on  a  public  highway,  or  even 
over  a  man  lying  asleep  there,  or  the  purjwsely  running  against  a 
carriage  on  the  wrong  side  of  the  road  "  (h).  It  does  not  iii)i)ear 
clear  from  the  facts  of  this  case  whether  the  driver  saw  the 
donkey  at  all  before  the  accident  happened,  or  if  he  did  whether 
he  saw  it  in  sufficient  time  to  allow  of  his  pulling  up  his  horses 
and  avoiding  it,  but  the  above  extract  from  the  judgment  seenis 
to  suggest  that  he  did.     In  Tuff  v.  JVaimau  (c),  the  plaintiff  V 
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l>arge  while  being  navigated  down  the  river  under  sail  by  two 
men,  neither  of  whom  kept  any  look-out,  was  run  into  by  the 
defendanfH  steanier  coming  up  the  river ;  the  steamer  liad  a 
look-out,  but  persisted  in  keeping  her  course  until  too  late  to 
avoid   the  collihion.      The   defendant   was   held   liable.     Here, 
indeed,   both  parties  were  in  motion   at  the  moment  of   the 
accident,  and  the  barge  in  one  sense  ran  into  the  steamer,  and 
therefore,  if  the  steamer  had  had  no  look-out  at  all  the  defendant 
would,  at  common  law,  not  have  been  liable  ;  but  the  ground  of 
the  decision  seems  to  have  lieen  that  in  view  of  the  defendant's 
knowledge  of  the  plaintiff's  negligence  the  defendant  was  under 
the  greater  obligation  to  tak«  care.     These  two  cases  seem  to 
decide  that  not  only  does  the  mere  fact  of  a  plaintiff  having  been 
guilty  of  negligence  in  placing  his  person  or  property  in  a  position 
of  danger  not  make  him  "  caput  luphnim,"  so  as  to  entitle  others 
who  are  aware  of  the  condition  of  things,  wilfully  to  run  into  him 
with  impunity,  but  that  further,  the  defendants  knowledge  of  the 
plaintiff's  negligence  and  of  the  consequent  great  risk  of  collision, 
coupled  with  his  i)erception  of  the  fact  that  the  plaintiff  is  either 
absent  from   the  spot,  or  being  present,  is  not  aware  of  the 
impending  danger,  or  being  both  present  and  aware  of  it,  has  not 
the  time  or  means  to  undo  the  effect  of  his  previous  negligence, 
imposes  upon  the  defendant  a  greater  obligation  to  take  care 
than  that  which  rests  upon  the  plaintiff  who  has  not  the  same 
knowledge  or  opportunities  of  avoiding  the  accident,  and  that  the 
non-discharge  of  that  obligation  will  make  him  the  more  culpable 
of  the  two ;  but  they  do  not  touch  the  question  as  to  resiwnsi- 
bility  where  the  party  on  the  spot  has  no  knowledge  of  the  other's 
negligence  (a). 

The  case  of  liutt.rjuld  v.  F,miBter  (b),  however,  is  an  authority  tw.  whao 
that  where  the  plaintiff  is  the  only  party  on  the  ppot  actual  f!^'"'^  > 
knowledge  of  the  other's  negligence  is  unnecessary,  and  that  if  S>«(^M,f 
the  plaintiff's  absence  of  knowledge  is  due  to  his  own  aegiigence  '''^'™"'*«"- 
that  is  enough  to  disci.tUle  him.    In  that  case  the  plaintiff  whilst 
riding  at  an  excessive  speed  in  the  street  of  a  town  rode  against 

(«)  K..,    a   rcent   .iwiM.m   in  which  «;o  Jt^gnohh  v.   r.UiMg,  Ltd.,  tl'MM  iO 

l«ith   partiw   w,Te   in   nioti.m    nn.l    m  T.  K  K.  .".7,  ('.  A. 
"Inch    the     (i.fcmv     of     n.nlril.utory  (A)  (!'*"!•)  1 1  Kasi   t^ti 

iiiKliKt-ncf    \v:i,    mivuMifully     |il«.-tt<lo<l. 
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a  pole  which  the  defenriant  had  improperly  pat  acroBB  the  street 
iind  damaged  himself,  and  it  being  proved  that  he  might  well 
have  Keen  the  pole  and  avoided  it  hut  for  the  excessive  speed  at 
which  he  was  riding,  it  was  held  that  he  could  not  recover. 
'I'liere  the  plaintiff  was  the  only  party  in  motion  at  the  time  of 
tlie  accident,  but  whether  the  same  principle  will  apply  where,  the 
|)laintiiT  l)eing  the  only  party  on  the  spot,  the  defendant's  property 
iilone  is  in  motion,  as  where  a  person  standing  in  the  middle  of  a 
road  is  run  over  by  a  drlverless  cart  which  he  might  have  seen  if 
lie  had  kept  his  eyes  oy>en,  there  is  no  authority  to  show. 

It  is  further  to  be  inferred  from  the  decision  of  the  House  of 
Lords  in  Iladley  v.  London  <f  Sorth  WfHtirii  /».  Co, (a),  that 
where  the  only  party  on  the  spot  at  the  time  of  the  accident  was 
the  defendant  and  he  alone  was  in  motion,  in  order  to  render 
iiim  responsible  it  is  not  necessary  that  he  should  have  had 
actual  knowledge  of  the  other's  negligence,  and  that  if  it  is  only 
by  reason  of  the  defendant's  own  negligence  that  he  had  not  that 
knowledge  his  ignorance  will  not  excuse  him.  There  the  plain- 
tiiTs  were  possessed  of  a  siding,  connected  with  the  defendants' 
railway,  and  of  a  bridge  over  the  siding.  Upon  the  siding  was  a 
truck  of  the  plaintiiTs,  with  a  second  truck  loaded  on  the  top  of 
it,  the  joint  heights  of  the  two  trucks  being  too  great  to  allow  of 
their  passing  under  the  bridge.  The  ])laintifTs  knew  that  the 
defendants  would  shortly  l)e  likely  to  deliver  some  more  trucks 
on  to  their  siding,  the  result  of  which  might  be  to  drive  the 
loaded  truck  against  the  bridge  and  damage  it,  yet  knowing  this 
they  omitted  to  tinload  the  truck  and  therein  were  guilty  of 
negligence.  The  defendants  subsequently  brought  some  more 
trucks  of  the  plaintiiTs  on  to  the  siding  and  pushed  the  loaded 
truck  against  the  bridge.  The  engine-driver,  feeling  a  resistance, 
instead  of  going  to  see  what  the  cause  was,  forced  the  train 
forward  and  broke  the  bridge  down.  The  judge  at  trial  ha\-ing 
omitted  to  direct  the  jury  that  if  the  driver  could  in  the  result 
uy  the  exercise  of  ordinary  care  have  avoided  the  accident  the 
plaintiffs'  n^ii^nce  would  not  excuse  tlie  defendants,  the 
House  of  LmAs  ordered  a  new  trial,  being  of  opinion  that  upon 
ilie  facts  olated  there  was  evidence  upon  which  the  jury  could  su 

(a)  (IH76)  1  A|)p.  Caa.  7:>4. 
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find  notwithstanding  that  the  driver  had  no  actual  knowledge  of 
the  «  ate  of  affairs.     But  if  actual  knowledge  of  th.  fact  of  the 
plamtiff-B  negligence  is  not  an  essential  ingredient  of  the  defen- 
dant 8  habihty.  then  in  such  cases  as  /W/,„  v.  /..„,/,.„  .,  .V,,,,, 
llrntnn  R.  Co.  the  only  distinction  that  can  be  drawn  l^tween 
the  two  parties  as  regards  their  respective  shares  in  the  cause  of 
the  injury  .s  that  one  was  in  motion  and  the  other  was  not.   The   ui,....  „... 
ground  of  the  defendant's  liability  in  such  a  case  is  not  that  he   -'T""- 
was  any  more  negligent  than  the  plaintiff,  for  lK>th  were  guilty   ".'•-""r;^.e 
of  a  want  of  ordinary  caro.  and  there  was  nothing  i„  the  fuctH  to  l-^j"" 
imiK)se  a  greater  obligation  to  exercise  that  eare  upon  one  nartv  •'"'•'"'"  Tr 
than  upon  the  other ;  nor  is  it  that  the  defendan'fKne^i  e.;''      "'""'"" 
x«»H  lat.r  in  time  than  that  of  the  plaintiff,  for  the  negligence  of  the 
plaintiff  in  omitting  to  remove  his  person  or  pro,,erty  from  iiH 
l.o8.tion  of  danger  continued  down  to  the  moment  of  the  aeci.lent 
just  as  much  as  did  the  defendant's  omission  to  take  caro  •  it  is 
«mply  that  the  latter  being  in  motion  was  the  one  who  aetuailv 
did  the  damage.     He  is  responsible  who  was  the  efficient  cause 
he  principle  so  established  leads  to  curious  results;  for  instance 
.f  a  driver  of  a  cart  being  drunk  or  asleep  suffers  his  cart  to  drive 
over  a  donkey  lying  in  the  road  he  will  be  liable ;  but,  as  it  can 
not  make  any  difference,  as  regards  the  means  of  knowledge  of 
the  donkey  being  there,  whether  he  be  fast  asleep  in  the  cart  or 
absent  from  the  scene  altogether,  if  he  leaves  his  horse  and  cart 
unattended  in  the  street  and  it  starts  off  by  itself  and  causes  a 
snuilar  accident,  he  ought  equally  to  be  liable.    But  whether  the 
Court  would  go  the  length  of  so  holding  may  well  be  doubted 
Although  in  a  recent  case  it  has  been  held  prima  fane  evidence 
of  negligence  in  its  owner,  for  an  unattended  horse  to  bolt  and 
cause  damage  in  a  public  place  during  the  day  time  (a) 

But  a  plaintiff  whose  injury  has  been  partly  caused  by  the  To.n..„,i„e 
negligence  of  the  defendant  will  not  be  disentitled  to  recover  bv  »""""'^ "  " 
leason  of  the  injury  having  been  contributed  to  by  his  own  a^-t    ^^^ry 
unless  such  act  also  was  negligent.    Although  under  ordinary  -'irnV" 
circumstanceB  a  plaintiff  who  places  his  person  or  property  in  a 
m^^on  of  some  degree  of  danger,  or  does  any  other  act'  from 
which  consequences  injurious  to  him  are  -lof  unlikely  to  flow  is 
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bound  for  bia  own  protection  to  keep  his  eyes  open  and  take 
proper  precautions  to  guard  against  the  occurrence  o(  an  accident, 
yet  where  he  haa  been  thrown  off  hia  guard  by  the  conduct  of  the 
defendant,  and  reasonably  induced  to  believe  that  he  may  do  the 
act  with  safety,  a  leaa  degree  of  care  and  circumspection  is 
required  of  him.  In  audi  case  the  plaintifTs  omiaaion  to  take 
ordinary  care  doM  not  amount  to  negligence.  Thua,  it  being 
the  duty  of  a  railway  company,  where  its  line  croases  a  public 
highway  on  the  level,  to  keep  the  gates  closed  when  a  train  is 
approaching,  a  passenj^er  along  the  highway  who  finds  the  gates 
o|)«n  is  reasonably  entitled  to  assume  that  no  train  is  approaching 
and  that  ho  may  cross  with  safety  (a),  for  the  act  of  the  company 
in  leaving  the  gates  opey  "  amounts  to  a  atittement  and  a  notice 
to  the  public  that  the  line  at  that  time  is  safe  for  crossing  "  (/'). 
Similarly,  although  there  may  be  no  universal  duty  upon  those 
in  charge  of  a  train  to  whistle  on  approaching  a  level  crossing, 
still  if  the  company  have  made  a  practice  of  so  doing,  and  that 
practice  is  known  to  the  plaintiff,  the  latter  will,  if  he  hears  no 
whistle  when  he  is  about  to  cross  the  line,  be  justified  in  assuming' 
that  it  is  unnecessary  for  him  to  look  about  to  see  whether  a 
train  is  coming  (r).  So,  loo,  if  the  servants  of  a  railway  company 
expressly  or  impliedly  invite  a  passenger  to  alight  from  a  truiii 
at  a  particular  spot,  such  invitation,  if  unaccompanied  by  anv 
warning,  is  tantamount  to  a  representation  that  the  spot  in 
question  is  a  suitable  one  at  which  to  alight,  and  the  passenger, 
being  entitled  to  expect  that  he  will  step  on  to  a  platform,  is  nut 
l)Ound  to  look  so  carefully  to  see  where  he  is  stepping  as  lie 
would  be  if  there  had  been  no  such  invitation  {d).  Thus  where  u 
train,  in  the  last  carriage  of  -I'-ch  the  plaintiff  was,  arrived  ul 
the  terminus  but  drew  up  shot  I  ')t  the  buffers,  and  the  portion  of 
the  platform  opposite  the  plaintiff's  carriage  was  bevelled  off, 
leaving  a  space  of  eighteen  inches  between  it  and  the  carria^'f, 
and,  the  guard  having  opened  the  door  without  giving  any  warning 


(a)  \iirtk  Eautrrn  II.  Ci:  v.  Mu/i/cm, 
0«74)  L.  U.  7  H.  L.  12. 

(/»)  J'rr  I^iril  {'Rirns,  I'Airf.  p.  !•">. 

(r)  Sc-c  Jfr  Ia)TiI  Cnirnn,  /fuhliit, 
WiMow,  .<•<•.,  II.  (i>.  V.  SUtUry,  (lt<7i<) 
A  Ai>i>.  ("an.  |>.  lI.Vi:  ami  /*•»•  I»rd 
K»lifr,  Smith  v.   Smih  huttern  R.  tK, 
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Of  the  ,une  of  matterH.  the  plaintiff  fell  in  Kettin«  out.  it  wa* 
hel.  hat  the  c.n.iuct  of  the  «.mr.|  amo„ute<l  to  an  intimation 
that  the  plaintiff  could  aliRht  safely,  and  that  the  latter  wsa 
entitled  to  recover  (a). 

With  reference  to  the  question  whether,  in  the  cam  of  a  child   rontri..u,or, 
of  tender  awe.  conduct  on  the  part  of  hucI.  child  contrihutin«  to  Zlfc,"' 
an  accident  will  preclude  it  from  recoverinR  under  circuniHtances  "^^■"'«' '"*"• 
under  which  similar  conduct  woul.l  pre<.lu.l«  a  „rown  ,K,rH„n  from 
.•ecove„n«.  a  d.Htinction  is  to  U  drawn  l,etween  cam-H  in  which  the 
conduct  of  the  child  amounts  to  what  in  a  «r«wn  ,.«rHo„  would  l« 
mere  ne«li«ence.  and  lhos«  in  which  it  a.nounts  to  intentional 
trespaHs.    If  a  child  is  guilty  of  what  in  a  Rrown  ,H,rHon  would  he 
mere  neKliRence  and  nothiuK  more.  as.  for  instance,  where  it  is 
exercising  a  riKht  of  ,«„Ha«e  on  a  public  way  hut  in  a  careless 
manner,  the  queHtion  whether  such  conduct  will  afford  a  .lefence 
must  depend  on  the  age  of  the  child.     What  is  ne.lige.u.e  in  a 
grown  iM^rson  is  not  necessarily  negligence  in  a  child.    Negligence 
means  want  of  ordinary  care.and  "ordinary  care  must  mean  that 

the  plaintiffs  situation  "  ,/,).  which  in  the  case  of  a  very  young 
child  would  I.  „,/.    Thus,  in  G,.r,l,.r  v.  Gnur  (.).  where  a  child 
aged  three  and  a  half  years,  ran  out  into  a  road  and  was  knocked 
over  hy  the  defendant's  cart.  Channell.  Ji..  at  »m  ;.,-,„..  ruled 
that  the  defence  of  contributory  negligence  n,    ild  not  avail.     So 
also,  m  Uf,  V.  Midland  H.  Co.  (d),  where  a  child,  aged  four,  was 
crossing  a  railway  bridge,  over  which  there  was  a  public  right  of 
way.  hut  instead  of  walking  upright  sidled  along  with  its  back 
eaning  against  the  fencing  of  the  bridge,  which  consists!  of  open 
attice-work.  and  fell  through  one  of  the  oi,eni„g»  in  the  lattiTe. 
the  child  was  held  entitle.1.  notwithstanding  its  own  conduct,  to 
recover  in  res,)ect  of  the  insufficiency  of  the  fencing,  the  Court 
Pollock.  B.,  dnh.)  being  of  opinion  that  what  amounts  to  con- 
tnbutory  negligence  must  in  such  case  have  reference  to  the 
age  of  the  child  (e). 


{•>)  t'ratyer  v.  hriMol  ami  /■J-fffr  II 

'"■.{IHU)-H  I-.  T.  K.s.  io:.;„„d«.^: 
ih-.  (my)  IS  T.  L.  a.  :^.i.v 

(A)  Per    Ixinl     l>cniiiuii,     Lgmh     v. 
C.T. 


.V«rrf,«,  (IM41)  1  y.  H.  p.  :i)i. 
('•)  (lH.->»<)  1  V.K  V.X.'X 
('/)  (IS7I-:,)  M  I,.  T.  \.  s  *» 

YifMeiH  Hy..  (|»7I)  I..  U.  »  Kx.  157. 
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TrespasN  of 
child  of 
tender  vciirs. 


Where,  however,  the  chihl  is  Ruilty,  not  of  mere  carelessness  ir 
the  (loins  of  "■  lawful  act,  hut  of  a  wholly  inilawful  act  such  as  f 
wilful  and  intentional  trespass,  such  conduct  will  in  all  casef 
afford  a  defence  irrespective  of  the  a<,'(^  of  the  child.  Thus  ir 
Hiiphi'H  V.  Mitcjic  in),  where  the  defendant  had  raised  his  cellar 
flap  and  reared  it  upright  against  the  wall  of  his  house  anc 
negligenlly  left  it  in  that  position,  and  the  plaintift",  aged  sever 
wrongfully  climhed  upon  the  tlap,  and,  in  jumping  off,  hroughi 
the  tlap  down  upon  itself,  it  was  held  that  the  plaintiff  could  no: 
recover.  So,  too,  in  Maiuiaii  v.  Attciiim  (/»),  where  the  defen. 
dant  exposed  in  a  puhlic  place  a  machine  for  crushing  oilcake 
unfenced,  without  heing  thrown  out  of  gear,  and  without  anj 
person  to  watch  it,  and  the  plaintiff',  aged  four,  returning  froii 
school  in  company  with  some  other  hoys,  at  tlie  suggestion  o 
one  of  them  put  his  fingers  within  the  machine,  whilst  anotliei 
turned  the  handle,  and  in  so  doing  crushed  the  plaintiff's  lingers 
it  was  held  that  the  plaintiff  could  not  maintain  an  action.  "Tlu 
defendant,'"  said  Bramwell,  B.,  "  is  no  more  lialde  than  if  he  hat 
exposed  goods  coloured  with  a  poisonous  paint,  and  the  child  hac 
sucked  them."  It  is  submitted,  however,  that  if  a  tradesmar 
were  to  paint  toys  with  poisonous  colour,  and  a  child  of  tendei 
years  were  to  suck  the  paint  on  them,  and  sustain  injury  thereby 
the  maker  would  be  responsible.  But  a  child  who  climbs  n} 
behind  a  carriage,  and  tumbles  off  upon  the  carriage  being  se 
in  motion,  cannot  be  heard  to  complain.  The  case  of  Liiitrh  v 
yiirdhi  ((■),  indeed,  suggests  the  contrary.  There,  the  defendan 
having  left  his  horse  and  cart  unattended  in  the  street,  th( 
plaintiff,  aged  seven,  climbed  on  to  the  back  of  the  cart,  an( 
another  boy  made  the  horse  move  on,  which  caused  the  plaintit 
to  fall  and  be  injured  ;  the  plaintiff  was  allowed  to  maintain  hii 
action.  Although  the  authority  of  that  case  has  lieen  doubled  (t/) 
the  more  recent  decisions  in  Jeirson  v.  (iatti,  (e)  and  Harrold  v 
Watneyif)  seem  to  reaffirm  the  principle  laid  down  therein  t( 


(rt)  (ISCiH)  :•  H.  &  C.  744  ;  and  see 
Derlin  v.  ./■•Jl'riiy'.i  'fniK/irx.  (IHUH)  ."i  F. 
1*),  tliciugh  ill  this  caw;  rt'iiaralion 
niiglit  have  been  obtained  from  the 
lessee. 

(h)  (18()(i)  L.  K.  1  K.\-.  2:v.i. 


('•)  ',if<4i)  1  i).  n.  L".'. 

{>>)   I'n-   Aiders,  n.    U..  /.////»  v.  .V,- 
//.-/</,  (l.s.-,4)  !)  Exch.  p.  :(H.-,. 
(f)  (IM.Xll)  2  T.  I..  It.  :iSl.  HI. 
{/')  (1S!W)  2  Q.  B.  H20,  C.  .\. 
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this  extent,  viz.,  th.it  when  tlie  n,.;liat.-  niuse  of  the  accident  is 
an  act  of  neshgence  in  the  nature  of  a  nuisanc-e,  the  mere  fact 
that  the  inn.nliafr  cause  is  such  an  un.Iue  user  of  the  defective 
article,  or  nisutHciently  guarded  place,  as  to  amount  to  an  act 
of  contnhutory  ne^dij^ence,  will  not  necessarily  .hnentitle  the 
ag^^neved  party  to  recover  for  the  damage  he  hits  sustained  hv 
reason  of  such  initial  non-  or  misfeasance  on  the  part  of  the 
defendant. 

This  distinction  hetween  negligence  and  trespass  may  occasion- 
ally  run  somewhat  fine.  For  instance,  if  the  plaintift"  in  La>;  v 
MuUand  R.  Co.  («)  had,  as  suggested  hv  Jiraunvell,  13.  (7.)  when 
the  case  was  before  the  Court  on  a  former  occasion,  intentionally 
crept  tln-ough  the  lattice  to  a  point  where  he  had  no  right  to  he 
and  then  tu.ubled  down,  he  probably  could  not  have  maintained 
his  action. 

Contributory  negligence  to  afford  a  defence  must  be  that  of  .onuib,,,,,,.. 
he  plaintiff  himself  or  of  his  servants,  whom  he  lias  selected  from  I'if  "fTr  '" 
his  knowledge  or  belief  in  their  care  or  skill:  the  contributory  '■'- '-tr 
negligence  of  a  third  person,  not  being  the  servant  of  the  plaintilT^  ^l^n::^':" 
will  not  suffice.     Thus,  where  a  collision  occurred  between  two 
vessels  by  the  fault  of  both,  the  representatives  of  a  passenger  on 
.oard  one  of  the  vessels,  who  was  drowned  in  consequence?  were 
lield   entitled   to   recover  against  the  owners  of  the  other    the 
persons  in  charge  of  the  carrying  vessel  not  being  the  servants  of 
the  deceased  passenger  (.).     So.  too,  the  negligence  of  a  pilot 
whom  the  ship-owner  is  compelled  to  take  is  not  imputable  to  the 
<liip-owner  (,l) ;  therefore,  where  a  collision  occurs  between  two 
vessels  by  the  fault  of  both,  and  both  are  damaged,  the  one  being 
under  the  charge  of  a  compulsory  pilot  and  the  other  not,  the 
former  may  recover  half  her  damage  without  any  deduction  in 
respect  of  the  damage  suffered  by  the  other  ship  (,■). 

It  was  formerly  thought  that  in  the  case  of  the  carriage  of  Docinoof 
persons  in  trains  or  stage-carriages  the  passenger,  by  selecting  i'*'^ 
the  particular  conveyance,  was  so  far  identified  with  the  person   '" ''-•'''^•'' 
in  charge  of  it  as  to  render  him  responsible  for  any  contributory  ^^j:rZr 
u,\  nxTi  -.^    >.„..„. .„-  ^'.xplwlcl. 


(")  (lH7t-.-.)     Seo.ab,,vo.  p.  .-.() 
ih)  (I«74)  H(i  L.  T.  N.  .s.  ,,.  5H0. 
('•)   I  he  ItfniinK,  (ISM7-8)   |2   ] 
•"'*:  13  App.  Cas.  1. 


U. 


('/)    S/i„l;ll,f     V.      'Ifilnintlr,     (ISSl)    (J 
M'\>-  »'n^.  217. 

C'O    'J  he  Uertor,  (1S8H)  8  P.  D.  218. 
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ne^lisPiice  on  tlit^  part  of  such  person,  so  tliat  in  the  event  of 
collision  with  the  train  or  stage-carria^o  of  iinotlier  conipan 
contrihnteil  to  hy  the  negligence  of  the  person  in  charge  ( 
the  plaintitT's  conveyance,  the  plaintiff  was  precluded  fror 
recovering  against  the  other  company  in  nsspect  of  any  injiu'ie 
he  might  have  sustained  from  such  collision  (a),  i)ut  thatdoctrin 
has  now  h.en  linally  overruled  {h).  But  a  child  of  tender  years 
who  is  unable  to  look  after  himself,  is  to  he  treated  as  identitie 
with  the  person  in  whose  charge  he  is,  so  as  to  disentitle  him  t 
recover  for  an  accident  contributed  to  by  tlie  ntgligence  of  sue 
person  (.).  and  this  principle  will,  apparently,  absolve  tl" 
defendant,  not  merely  where  he  is  charged  with  a  breae 
of  a  contractural  duty  to  take  care,  but  also  where  he  is  a 
independent  wrongdoer  (</). 

Upon  the  issue  of  contributory  negligence  the  burden  of  pro( 
at  the  commencement  of  the  trial  is  upon  the  defendant  (»■),  an 
the  plaintitV  is  not  bound  in  the  first  instance  to  give  an 
evidence  to  negative  the  existence  of  it  {t). 

In  considering  the  (piestion  whether  the  issue  of  contributor 
negligence  is  one  which,  when  tried  before  a  jury,  it  is  undi 
any  circumstances  competent  for  the  judge  to  decide  in  tl 
defendant's  favour  without  the  intervention  of  the  jury;  ar 
upon  which  so  deciding  he  may  nonsuit  the  plaintiff ;  it  must  1 
borne  in  mind  that  the  issue  of  contributory  negligence  at 
that  of  the  "  jx'/-  qiunl  "  are  wholly  distinct  and  independent,  tl 
former  being  "  an  issue  which  does  not  arise  until  the  defendant 
negligence  and  its  relation  to  the  accident  have  been  fir 
established,  and  which  in  the    absence  of    that    conclusion 


(«)  ThoiuiiidiMl  V.  Hni<ni  (IS-l'.t)  H 
C.  1?.  U"' :  Aniixtroiiij  v.  Lmir^i^hire  S- 
Yoi-lulihv  It.  r,..,  (is:.-.)  L.  K.   1(1   Kx. 

47. 

(//)  M'llUw  Aniixtniiiij  ;  Tlif  IleiniiiK. 
(ISHS)  i:i  Ajip.  Cas.  1. 

(,•)  I'lr  Williams.  ,1.,  (IS.V.O  WniU 
V.  .\orth  h'/ftfrii  It.  Co.,  E.  H.  &  K. 
p.  7H4. 

(,/^  Pri-  Lord  Ksher.  M.l!.,  The  Jtn- 
«;««,( 1SS7>  12  1'.  1).  p.  7:!. 

(e)  Dublin.  Wirkloir,  \r..  it.  < «.  v. 
Sliiftenj.  Cl«78)  H  App.  fas., /«■/■  Lord 
Hathorley,  p.  lli>'-',  and  iiei-  Lord  I'en- 


zanee.  p.  1171;;  W'likeli/i  v.  Luiiiloii 
South  »'e.iferH  It.  Cn..  ClSSC.)  12  -A) 
Ciis.,  iier  Lord  W  atson,  p.  47. 

(/)  Lord  Esliei-  has  indeed  uniforn 
held  the   contrary  (see    (ier    v.    Mit 
livlit.ni  It.    Co..  (1><TA)   L.    H.  s   Q. 
p.   174  :     liriili/iK  v.    \orth     Lomluii 
fi>..  (1S7H-1)    L.    U.   7    H.   L.  p.  2:i 
Dineij   V.   London  ,y  Soiifli   Wex/ern 
Co..  (ISHS)  12  y.  H.  1).  p.  71  ;    Woke 
V.    Liiniloii    ,<■   South     \Ve.itii-it    It. 
(  ISSi;)  12  App.  Cas.  p.  43,  but  he  see 
to  be  the  only   jud^'e   in   this   coun 
who  has  supported  that  doctrine. 
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immaterial  to  tlie  ease  "(a).  Where  it  is  estal.lished  that  the 
dama^'e  liaa  been  biou','ht  about  by  the  joint  ne^liKence  of  both 
parties,  the  plaintiflf  fails  beci.use,  lioth  parties  having  been 
in  the  wronj,',  in  pari  ilrlirtu potior  rut  r,„i<litii>  <l,/,ii,lrnti.i  (I,).  It 
is  no  doubt  difficult  to  reconcile  this  view  with  tlie  old  practice 
of  pleading,  accordin<,'  to  which  contributory  net^li}.'ence  was 
pleaded  under  the  general  issue.  Jiut  it  is  submitted  that  the 
practice  was  in  this  respect  inaccurate.  The  doctrine  tliat  the 
plaint  ill's  nef^ligence  destroys  the  causal  coiniection  between  tlie 
defendant's  neRlirrence  and  the  injury  leaves  no  room  for  any 
meaning  to  be  «iven  to  the  word  "  contributory,"  and  is  opeii 
to  (piestion  (<•).  If,  indeed,  that  doctrine  were  right,  it  would 
follow  tluit  upon  an  indictment  for  manslaughter  l)y  the  negli- 
gence of  the  prisoner,  the  contributory  negligence  of  the  deceased 
would  afford  a  good  defence,  but  the  weight  of  authority  is  in 
favour  of  the  view  that  it  would  not  (d). 

Where,  indeed,  the  plaintiff  admits  some  fact  which  necessarily  On  ti,o  i..ue 
goes  to  negative  the  "  prr  oiunl,"  as  for  instance  where  a  ix-rson    "^  ",'?.':'"r 
wuo  lias  been  knocked  down  upon  the  level  crossing  of  a  railway  "''■>.>'  "o'l-i'it. 
by  a  train   whicli  neglected  to  whistle,  admits  that  he  is  stone 
deaf,  and  therefore  could  not  have  heard  the  whistle  even  if  it 
had  been  sounded,  or  admits  that  notwithstanding  the  omission 
to  whistle  he  saw  the  train  coming  l)efore  he  stepped  upon  the 
line,  the  judge  may  undoubtedly  nonsuit,  but  in  such  cases  the 
nriiWimt  character  of  the  plaintiff's  conduct  does  not  come  in 
question.     Whether  it  be  negligent  or  not  it  is  not  the  cause  of 
the  damage  in  respect  of  whicli  the  action  is  brought. 

Whether,  however,  upon  the  issue  of  amtribntorn  iir<,li(,eiH-e  the  whether 
judge  is  ever  at  lil)erty  to  nonsuit  is  a  question  upon  which  there  ""  """/^"^ 

11  1     T.v  ...  contributory 

tias  been  much  difference  of  opinion.  neghgence 

On  the  one  hand  it  has  been  said  that  the  issue  of  contributory  ivefnon'suit. 


(,«)  I'rr  Loril  I'l-iiziiiico.  Diihlin, 
W'chliiir.  S-r..  It.  C«.  v.  .S/iittfn/. 
(isrx)  :H  Ap)).  ('as.  p.   1178. 

(.*■)  "In  e(|iial  fault  the  position  of 
(lefi'inlant  is  the  slroiijter.  "  /Vc  Lord 
Halsbury,  Walnlin  v.  IaiikUih  A  Smf/i 
Wi'iteni  It.  Co.,  (ISS(i)  12  App.  (.'as. 
p.  4.-.. 

(.<•)  For  statutory  provi^'ions  see  41  A; 


4-.>  Viet.  c.  16.  s.  82,  ami  Ulcukhisop  v. 
Oiidrii,  (IH<)8)  1  y.  B.  7«:i 

(,il)  I'er  roU.K.'k,  C.B..  Il,',i.  V.  Sirhi. 
(lull.  (184(1)  2  V.  k  K..'rMi ;  per  Lush.  J., 
Il>;l.  V.  Jmifx,  (1870)  11  Cox.  .-)44  ;  i„r 
Kyles,  J.,  It,;j.  V.  AV»',  (1872)  12  Cox, 
:t.5.")  :  but  »ev  j/ir  WiUes,  J..ron/ra,  Reij. 
V.  IliiThull,  (IKtiC)  4  V.  iV  K  1087. 
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nefiligence,  being  an  ftftirmative  issue  lying  on  tlie  defendant,: 
cannot  be  determined  in  the  defendant's  favour  except  by  tba 
verdict  of  the  jury,  for  thou<,'h  according  to  the  rule  in  lii/iln-  v. 
Womhiii'U  (a),  where  there  is  no  reasonable  evidence  in  support 
of  the  affirmative  of  an  issue,  the  judge  may  decide  the  negative 
for  himseK.  he  cannot  c  roiircrs,)  where  the  evidence  is  conclusive 
in  favour  of  the  affirmative  decide  the  affirmative  for  himself. 
It  has  accordingly  been  argued  that  although  the  plaintiff  may 
admit  acts  or  omissions  which  irresistibly  point   to  a  want  of 
proper  care  on  his  part,  yet  as  the  question  whether  such  acts  or 
omissions  do  or  do  not  amount  to  negligence  is  a  question  of' 
facS  and  as  that  fact  is  never  admitted,  the  issue  cannot  be: 
withdrawn  from  the  jury,  since  ml  qiifcufioiinn  jUrti  noti  irnjiniKh'iit 
JudiccH  (h)  ;    and  that  wherever,  therefore,  there  is  evidence  of 
negligence  on  the  part  of  the  defendant  conducing  to  tlie  accident, 
upon    which   evidence,    apart    from    any    consideration    of    the 
character  of  the  plaintiff's  conduct,  the  jury  might  not  unreason- 
ably find  a  verdict  for  the  plaintiff",  the  ju<ige  can  never  nonsuit. 
This  was  the  viev/  entertained  by  the  majority  of  the  House 
of    Lords    in    the    case    of    huhliii,    Wirlcloir,    dc,    It.   Co.   v. 
Slattcni  (<•), 

On  the  other  hand,  it  has  been  said  that  .vhere  upon  the 
uncontradicted  evidence  the  inference  i:\  favour  of  the  affirma- 
tive of  an  issue  is  irresistible  the  oiiuh  of  proof  is  shifted,  and  if 
no  reasonable  evidence  be  then  offered  in  support  of  the  nega- 
tive the  judge  may  find  the  affirmative  to  be  proved  ;  and  that, 
although  according  to  the  rule  laid  down  in  liiiihr  v.  ]V<mhwell{d), 
the  judge  ought  only  to  withdraw  the  case  from  the  jury  in  tlie 
event  of  there  being  no  evidence  "on  which  the  jury  could  pro- 
perly find  the  question  for  the  party  on  whom  the  ohuh  of  proof 
lies,"  yet  the  ex'pression  "  the  party  on  whom  the  onus  of  proof 
lies  "  means  "  not  the  party  on  whom  it  lay  at  the  beginning  of 
the  trial  («■),  but  the  party  on  whom,  on  the  undisputed  facts,  it 


(,«)  (,\mx)  I..  1!.  4  Kx. :«. 

(ft)  ••  CJueHtioiis  of  fact  are  not  foi-  the 
Court,"' 

(f)  (1878)  A  App.  Gas.  1 1 :..•>. />f /•  Unii 
I'airns,  |)p.  11B7;  per  I^onl  Scllxpiiie, 
^.  \\%'J  ;  per  i.oid  I'enziiiice,  p.   lITli; 


/'<■/■  r.onl  ()'Haf,'aii,  )).  1182;  a.m\ji>'i- 
Loril  (iiinldii,  l:;i7. 

(</)  (18(;,s)  L.  1!.  I  Ex.  p.  88. 

((•)  Who  oil  the  i>.sue  of  eontiibutoiy 
iicgligoriee  is  tlie  (lefeiidiint  ;  .see  above, 
p.  .110. 
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lay  at  the  time  of  the  direction  given  "  (k).  And  it  haa  therefore 
been  contended  that  where  the  facts  of  the  phiintilFs  conduct 
are  admitted,  the  question  wliether  that  concUict  amounts  to 
ne}i;hj,'ence  is  a  (juestion  of  fact  for  tlie  jury  only  where  it  is 
open  to  doul)t  whether  tlie  inference  of  nej,dij,'ence  ouRht  to  he 
drawn,  hut  that  where  the  inference  is  irresistil)le  it  hecomes 
one  of  law  for  the  ,iudt,'e.  This  was  the  view  taken  hy  Lords 
Hatherley  and  Blackburn  in  J>itl>liii,  U'irUmr,  dc.  Jl.  ('„.  v. 
Sluttfri/(h),  hy  Brett,  M.R.,  in  Dami/  v.  Ln„(l,>,i  ,(■  Sontli- 
Wr8trni  R.  Co.  (<•),  and  hy  Lords  Watson,  Blaekl)urn  and 
Fitzgerald  in   U'ahlin  v.  London  <(■   Soiith-U'intrru    11.  Co.  {d). 

This,  no  doubt,  is  much  the  more  convenient  doctrine,  for  it 
avoids  tlie  necessity  of  an  application  to  the  Court  of  Appeal  to 
do  that  which,  according  to  the  opposite  view,  the  judge  at  the 
trial  had  no  power  to  do  {<■).  The  expressions  of  opinion,  how- 
ever, by  the  Lords  in  U'ahrlin  v.  London  .(■  Soi(t!i-H\:strrn  11.  Co. 
were  merely  obiter  dicta,  and  so  far  as  the  cases  now  stand,  the 
weiglit  of  authority  is  the  other  way. 

Closely  connected  with  the  subject  of  contributory  negligence  Volenti  mn 
is  the  rule  that  where  a  source  of  danger  has  been  brought  ■"' 
about  by  the  wrongful  act  or  omission  of  the  defendant,  a 
person  who  is  injured  in  consequence  of  coming  into  contact 
with  that  source  of  danger  cannot  be  heard  to  complain  if  he 
voluntarily  came  into  such  contact  with  full  knowledge  of  the 
danger  and  courted  the  consequences.     Volenti  non  nt  injntiu. 


n't  hijiiria. 


(«)  Pir  Lord  ltl;ic'kbiiiii,  (1S7S)  :i 
.\lip.  ('as.  )i.  ]2o;i. 

(*)  (lf<7s)  8  App.  Cns.  n,,.  Udil, 
liOU. 

(<•)  OHK\)  12  Q.  B.  I).  7(1. 

(rf)  (KSSf.)  12.App.  Ciis.  41. 

(<-)  In  M, 11(11-  V.  Tiiiihiiiii.  (iKSti)  17 
Q.  B.  1).  1)113.  it  WHS  licM  thiit  tlic  (^omt 
of  Api)eal.  on  an  appeal  from  the  onler 
of  a  Divisional  Court  on  an  application 
for  a  now  triiil.  lia.l  powor  miiicr 
Order  LVIH.  r.  4.  t.i  draw  inferenies 
of  fact,  altluiugh  inconsistent  with  the 
tiudins;  of  the  jiirv.  and  to  enter  jud;,'- 
mcnt  for  the  ii.Trtv  in  who.«c  favour  the 
verdict  ought  to  have  been  given,  instead 
of  directing  a  new  trial.  On  appeal  to 
the  House  of  Lords  the  judgment  of  tlie 


<'ourt  of  Appeal  in  that  case  was  re- 
versed on  the  facts,  hut  T.ord  Hals- 
bury  expressed  strong  doubts  whether 
Order  LVllI.  r.  4.  gave  any  such 
jurisiliction  as  that  which  the  Court 
had  claimed  to  exercise.  In  A/lnirk 
V.  //«//,  ^I8!tl)  I  Q.  B.  444.  however, 
the  Court  of  Appeal,  notwithstamling 
I.onl  Halsbury's  doubts,  adhered  to 
their  original  view,  and  helil  further 
th;it  the  power  so  given  to  them  by 
that  rule  was  not  taken  away  by 
Kinla.v's  Act  (.■>;!  &  5t  Viet.  c.  44),  under 
which  applications  for  new  trials  are 
made  directly  to  the  Court  of  Aiipeal, 
anil  not  in  the  tirst  instance  to  the 
lHvisional  Court. 


r.i4 
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Cases  where 
plaintiff'8 
knowledge  of 
the  danger 
is  of  itself 
sufficient 
to  afford  a 
defence. 


Thftt  maxim,  of  course,  must  not  he  interpreted  iiternlly,  for 
no  mnii  ever  voluntiirily  courts  ii  certiiin  injury  ;   tlie  utmost 
anyone  does  is  to  run  n  risk  which  nmv  or  miiy  not  result  in 
injury.     It  can  only  he  understood  to  mean  that  a  plaintiff  who 
voluntarily  courts  a  risk  cannot  afterwards  complain  if  he  is  hurt. 
But  the  f,'reat  difficulty  in  applyinj,'  the  maxim  lies  in  deter- 
■    mining  what  is  meant  hy  "  nilrHtir     Under  what  circumstances 
is  a  man  to  he  said  to  court  a  risk  voluntarily?     It  has  heen 
indeed  said  that  "  the  maxim  is  not  '  xriniti  u„„  jit  injuria;  hut 
'  vohuti '  "  (Vj).    But  that  ilirtmn  must  not  he  understood  to  mean 
that,   in  cases  in   which  the  plaintiff  has  run  a  risk  of  injury 
from  a  source  of  danger  created  or  permitted  hy  the  defendant, 
the  plaintiff's  full  knowledfje  of  the  extent  of  the  risk  can  never 
of  itself  afford  a  complete  answer  to  the  action.    There  are  many 
cases  in  which,  when  oncfe  it  is  admitted  that  the  plaintiff  knew 
the  risk  he  was  running,  it  is  unnecessary  to  inquire  further 
whither  his  conduct  in  so  running  it  was  voluntary  {!,).     In  the 
ahsence  of  any  contract  hy  the  plaintiff  to  take  the  risk  of  injury 
upon  himself,  any  distinction  hetween  the  voluntary  running  of 
a  risk  and  the  full  knowledge  of  existence  is  material  only  in 
cases  in  which  there  is  a  positive  duty  upon  the  defendant  as 
towards  the  plaintiff  not  to  create  or  permit  the  existence  of  the 
particular  source  of  danger. 

But  there  are  many  cases  in  which  there  is  no  such  duty. 
For  instance,  if  A.  lends  B.  a  gun  of  which  one  of  the  harrels  is 
to  A.'s  knowledge  defective,  and  A.  informs  him  of  that  fact,  A.'s 
duty  in  respect  of  it  is  at  an  end  ;  and  if  after  that  information 
B.  chooses  to  use  the  defective  harrel  he  does  so  at  his  peril. 
Again  at  common  law  there  is,  in  respect  of  private  premises  (at 
all  events  where  they  are  not  inmiediately  adjacent  to  a  high 
road),  no  positive  duty  towards  persons,  coming  there  hy  the 
license  of  the  owner,  not  to  permit  the  existence  of  a  source  of 
danger  upon  them ;  the  only  duty  of  an  owner  of  private  pre- 
mises, even  as  towards  persons  coming  there  on  husiness,  heing 
to  warn  them  of  the  existence  of  any  non-apparent  source  of 
danger,— if  the  source  of  danger  is  perfectly  apparent  the  owner 

(«}  JW     Bowen,     I.  J        77,„„,„.    v.  (J)  See     Oih.     v.     Lo,u/o'>      Cmnty 

(^lartermuiiip,  (18S7)  KS  Q,  ;,.  D.  [..  fiitil.       Cmiiril.  {1!»04)  2  L.  Ci.  It.  ;}2(i. 


iB  under  no  duty  to  do  anything,  and  if  it  is  non-app.uvn,  tlu- 
Moment  lie  has  given  warning  of  its  existence  Ms  duty  is  „t  an 
end  («).     In  «„eh  cases  tl.e  knowiedg...  „f  tiu-  ,,h.intitf  is  of  itself 
a  complete  answer  to  an  action.     Such  knosvle.lge  is  an  an.wer 
because  in  the  defendant's  conduct  in  permittn.g  th.  .xist.nc.e 
of  the  danger  there  is  under  the  cireumstanc.s  nothing  wrong- 
ful (/».     J3ut  the  (,wner  where  the  danger  is  non-apparent  will 
not  get  rid  of  hi^   ,nty  hy  merely  publishing  a  general  notice  of 
fat  dai.ger ;  he  must  hring  it  home  to  the  n.ind  .,f  the  plaintitt- 
there  must  he  actual  knowledge,  reasonable  m.ans  ot  knouled-e 
IB  not  enough.     Thus,  where  the  plainlitf  came  upon   business 
on  to  the  defemianfs  premises  and  was  bitten  by  tlie  defendants 
<l«g,  which  was  chained  up  in  tlie  yard,  against  the  palin-s  „t 
which  was  a  notice  "liemire  the  dog,"  painted  in  letters  Uire. 
niches  long  on  a   board,   it  wa^  held  that,  as  the  plaintitf  was 
unable  to  read,  the  fact  of  the  notice  did  not  disentitle  him  to 
recover(,).  Further,  to  constitute  such  knowledge  of  the  danger  as 
will  aflbrd  a  defence,  it  is  not  enough  that  the  plaintil}'  should 
know  that  there  is  some  degree  of  risk;  he  must  appreciate  the 
full  extent  of  it :  "  there  may  be  a  perception  of  the  existence  of 
the  danger  without  comprehension  of  the  risk  "  (,/).     This  rule 
that  at  common  law  the  duty  of  the  owner  in  the  case  of  privatJ 
premises  is  discharged  by  giving  warning,  applies  as  well  towards 
servants  as  towards  other  licensees  (,).     It  has  been  held  that 


i'^lo 


I! 

n 

!.■■ 

i; 


00  ISee  .above.  |)|).  4K1.  4S!». 
(/')  I'n-     li„weii.     J,..l.,      -rilo,,,,!.--    V. 
I^iiiiiti-niiuhip.    {\m;)    18    *).    I!     |i    „ 

(iy  . 

((■)  Siii'fh  V.  llhuhhuiii,  (ls;t(l)  ^ 
<'.  A:  1".  i\r,  ;  u,„l  see  jitr  liiivlev.  ,1., 
lUt  V.  Wilhci.  (18L'(l)  S  IS.  \v  All! 
!>.  31 H. 

('/)  Pe,-  lioweri,  L.J.,  Thoii,,,,  v. 
(^u.utci-Miinie.  (1887)  18  Q.  B.  D.  p.  (HH!. 
If  a  person  places  in  the  hands  of 
another  a  eoniiilicated  and  dan^rerous 
machine,  with  the  initure  of  whicli  that 
other  is  unaeciuainted.  tlie  former  .Iocs 
nor  diseharge  his  dntj-  by  merely  in- 
forminK  him  generally  that  it  is 
dangerous  and  ie(|uires  care  in  using, 
he  must  go  further  and  explain  the 
details  of  the  danger,    ■'^ec,  too,  Indci- 


maiif  V.  Ihimin.  (Isctli    I,.   ]{.    |    (■    j. 
p.  -'7i;. 

(<)  WUlUnim  V.  CIviiijh.  (ls:,s^  :! 
H.  i  N.  2.".8  ;  Utijfith  V.  LinuUni  ,\-  St. 
kill hini III'  Itiiik  Co..  (ISfiJ)  l;j  Q.  ][  ], 
2.">'.i.  Hut  see  Woiknuii's  L'ompciisiti..ii 
Aet».  l,S!t7  an.l  I'.KIO.  In  cases  arising 
under  the  Kniployers'  Liability  AiK 
1880.  the  em|iloyer  will  discharge  ld> 
duty  by  bringing  fidjv  Ijome  to  the 
mind  of  the  workman  ilie  dangerous 
nature  of  the  premises,  l',ir  under  that 
Act  workmen  are  pl.aecd  in  the  simo 
po-<ition  asstrangdscomingon  bu>ine>-. 
Sce//c/-Bowen  and  Kiy.  ]...),(.,  in  rhi,ma.i 
V.  I^iiiirti-riiiiiiiie,  (Is87)  18  Q.  H.  Ii. 
I'p.  tilM.  708.  As  to  tlie  duty  towaids 
strangers,  see  above,  pp.  J81  .vyy. 
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Cases  where 
mere  know- 
leilt^e  of  the 
daiijjer  is  not 
sutHcient. 


there  is  a  common  Iiiw  duty,  even  uh  towards  trespaHsera,  not  tc 
create,  without  notice,  a  source  of  danger  on  private  premises 
witli  the  intent  of  tlierehy  causing  >;rievous  hodily  liarui  tc 
person.s  trespuHsinK  there  («) ;  Itut  it'  notice  of  the  danger  be 
brought  home  to  the  plaintitT  the  duty  as  towards  him  ie 
discliarped.  and  he  consequently  cannot  recover  (/*). 

In  all  these  cases  where  upon  Mie  admitted  facts  the  only 
inference  open  is  tliat  the  plaintitT  had  full  knowledge  of  the 
nature  and  extent  of  the  danger  there  is  nothing  further  tc 
inquire  into,  and  the  judge  is  bound  to  nonsuit  (<■).  But  as  in 
the  majority  of  cases  the  admitted  facts  allow  of  more  inferences 
than  one,  the  question  whether  the  plaintiff  had  such  full  know- 
ledge must  in  general  he  submitted  to  the  jury. 

The  actual  decision  in  Smith  v.  Jiakrr  (</),  does  not  in  anyway 
contravene  the  proposition  stated  above.  And  though  Lord 
Herschell  there  expressed  disapproval  of  TlmmitHV.  (Jiitirtiiniaiiw, 
Lord  ISforris  approved  it.  It  is  submitted  that  Thoium  v.  (Jiiurtii- 
Dutiiir  was  rightly  decided.  The  plaintitl"'8  case  must  rest  upon 
negligence,  and  to  entitle  him  to  have  the  case  submitted  to  a 
jury  he  nnist  give  hdiiic  evidence  of  negligence.  But  if  the 
defendant's  duty  in  respect  of  his  premises  is  alternative,  namely, 
either  to  have  them  safe  or  to  give  warning  of  their  unsafety 
where  it  is  not  apparent,  a  plaintiff  who  merely  proves  a  danger 
wliich  is  perfectly  apparent  gives  ho  criilfncc  of  any  negligence 
at  all.  The  wliole  question  therefore  turns  on  whether  the 
defendant's  duty  is  so  alternative,  and  it  is  submitted  that  the 
cases  above  cited  (p.  482)  clearly  establish  that  it  is. 

But  tliere  exists  at  common  law  a  positive  duty  not  to  {)eriuit 
the  existence  of  a  danger  in  a  place  to  which  there  is  an  absolute 
right  of  access,  such  as  a  highway,  or  a  market-place,  or  a  rail- 
way station,  and  in  such  case  notice  to  the  plaintitl',  however 
amjile,  and  however  clearly  it  may  bring  home  the  extent  of  the 
danger  to  his  mind,  does  not  get  rid  of  the  duty  towards  him.  He 
is  entitled,  in  preference  to  foregoing  the  exercise  of  his  rights,  to 


(«)  J/irrl  V.  JJo//„(>,>k.  (,1828)  I  King. 
<!2s  ;  but  the  existence  of  such  iliit.v  h.-m 
been  doubteil ;  see  Jurdiii  v.  Criinni. 
(1841)  8  V,  it.  W.  p.  78','.  See  above, 
pp.  154  xqq. 


('/)  Holt  V.  llV/*/x  (1821IJ  :i  H.  i;  AM. 
304. 

((■)  TluimtiK  V,  (^uii rfmii:ii iie,(\>'y' )  \i 
y.  I!.  IJ.  t>8.-). 


I'll h:\ri  .\".Y  fir  i\.rr  nr.i, 

run  the  risk  which  the  defendant's  wrongdoiiiK  Ims  oecftsloiied, 
provided  thivt  the  risk  i.e  not  so  serious  us  to  he  iiltogether  out  of 
proportion  to  the  heiietit  to  he  secured.     Tims  wli.-ic  the  (hsfen- 
diintsJ-.iid  wrongfully  mude  a  dangerous  trench  in  tii..  only  outlet 
from  a  mews,  leaviuK  only  a  narr'^   passage  upon  whi,!,  they 
heaped  ruhhish,  which  passa^'e  was  i    t  Kuanled  hy  any  proper 
fence,  and  the  plaintiff,  a  cabman,  attempted  in  the  .  xereise  of 
liis  cftllinR  to  lead  his  horse  out  over  the  rui)i)ish,  wii.  leupon  the 
horse  fell  into  tlie  trench  and  was  killed,  it  was  held  that,  as  the 
danger   was   not   "so  great  that  no  sensible  n\nn  would  have 
incurred  it,"  the  plaintiff  was  entitled  to  recover  i,i).     So.  where 
the  defendants,  the  owners  of  a  cattle-market,  maintained  in  the 
market-place  a  spiked  railing  so  low  as  to  ho  dangerous  to  cattle 
resorting  to  the  market,  it  was  held  tliat  the  plainlitVs,  wiio  hrought 
to  the  market  a  cow,  which,  in  attempting  to  jump  the  railing 
was  killed,  were  entitled  to  recover  although  the  danger  of  the 
railing  was  perfectly  open  and  apparent  (h).     It  is  on   this  same 
ground  also  that  the  case  of  Oshnrnc  v.  L,w,Ihi  ,(■  Xorlli-H^stnu 
R.  Co.  (c)  may  be  rested.     There  the  plainiitl',  a  season-ticket 
holder  on  the  defendants'  line,  was  injured  hy  falling  down  some 
steps  in  the  defemiants'  railway  station,  which  steps  the  defendants 
suttered  to  he  slippery  and  dangerous  owing  to  tiieir  heing  caked 
with  snow.     The  plaintiff  was  held  entitled  to  recover  altliough 
he  admitted  tiiat  he  saw  the   steps  were  dangerous.     In  this 
case  the  Divisional  Court  indeed  seem  to  have  gone  ution  the 
ground  that  the  plaintiff's  admission  oidy  went  to  sliow  tiiat  he 
had  80IIU-  knowledge  of  the  danger,  not  that  he  knew  the  full 
extent  of  the  danger.     i3ut  it  is  submitted  that  the  case  may 
be  also  rested  upon  the  wider  ground  above  mentioned.     Had 
the  plaintiff's  comprehension  of  the  risk  been  ever  so  complete, 
it  is  apprehended  that  that  would  not  imder  the  circumstances 
have  availed  the  defendants.      That  comi)rehension  would  not 
have  got  rid  of  the  defendants'  duty.     The  i)laintiff  would  still 
have  been  entitled  to  attempt  to  descend  the  steps  and  to  look 
to  the  defendants  for  the  consequences,  for  there  would  have 
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(«)   C/ai/iirtfx    V.    DrUiirh,  (1S4S)    12       (IsTH)  5  K.\.  D.  2H. 


Q.  li.  4  Hit. 

CO  Lix  \.  (iiipuriition  of  /)iirlim//,iii. 


((•)  (IMSS)  Jl  Q.  H.  II.  a-jii. 
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l>wii  iiotliiiij,'  ill  the  eoiulili.)ii  ..(  tliiiiK'H  to  make  thti  ttUeiu{ 
iill()K«tlu  r  unmisoiiiilili'.  A  railwiiy  htalioii  in  not  liko  ii  privat 
shop  iutu  wliicii  iiu^iiiIhtm  of  dm  piihlic:  liav(f  no  al)HoliiU)  ii>,'lit  t 
«o.  KviT.voiu!  who  (U'Hiii's  to  tiiivfl  l»_v  train  Ims  an  ahsolut 
'ri^^ht  to  j.'o  into  a  railway  Htation.  I'm-  a  railway  company  ai 
conimoii  I  ill  litTs  of  paHwen^erK  in  tin;  .«<'ii.Ht'  iluit  tlu-y  ar«)  l)onii 
to  cany  tvciy(»nf  wlio  apjiliesoO,  Sii.li  a  station,  altlioU(,'li  i 
one  st'iisc  private  premises,  is  for  this  pnrpo.se  ninch  more  like  i 
piil)lic  liiu'liway. 

In  the  recent  <'ase  of  /•'/v/m/-  v.  t ',il,,l,niiiiii  IL  i',i.  (/;),  it  wrt 
held  hy  tlu'  Coiiit  of  Session  that  the  plaintitT  was  entitled  to  sii 
the  defendants  for  personal  injuries  occasioned  hy  reason  of  tli' 
railway  company: — 

(1)  Failing,'  to  provitle  a  siitlicieiil  statl'  of  servants  for  i\\ 
reiiuireiiients  of  their  hiisiness  : 

(•2)  Nei,'iij,'enlly  pennittint,' the- overcrowdiiij,' of  a  platform  hi 
ititendin>^  passen^;ers. 

Ajjiain,  a  duty  not  to  permit  thw  existence  of  a  danger  exists  ii 
certain  cases  by  statute,  even  in  respect  of  private  premises,  sucli 
for  instance,  as  the  duty  impose.',  on  tlie  owner  of  machinery  h 
fence  it  (<■),  or  of  a  mine-owner  to  have  a  banksman  constantly  ii 
attendajice  at  the  pit's  mouth  (</),  in  which  cases,  though  tin 
plaintiH"  has  full  notice  of  a  breach  of  the  duty,  the  duty  neverthe 
less  reniaii  ..  Again,  where  a  duty  exists  by  contract,  tlie  efleci 
of  a  breach  of  it  is  not  ^ot  rid  of  by  the  plaintiff's  knowledge  oi 
the  condition  of  things  which  that  breach  has  brought  about 
Thus  if  a  ruilway  train  overshoots  the  platform  so  as  to  bring  tht 
carriage  in  ^>hich  the  plaintiff  is  being  carried  us  a  passenger 
ojiposite  to  a  spot  at  which  it  is  more  or  less  dangerous  to  alight, 
and  those  in  charge  of  the  train  do  not  put  back,  the  company 
have  conunitted  a  breach  of  their  contract  of  carriage,  and  tiin 
plaintiff,  tliough  he  may  see  the  full  extent  of  the  danger-,  is  not, 
unless  the  danger  is  very  great,  bound  to  let  himself  be  carried 
beyond  his  destination,  but  may  run  a  reasonable  degree  of  risk 
in  attempting  to  alight,  and,  if  he  suffers  damage  in  so  doing,  look 

(«)  Jteiitoii    V.    (iri'iit  Xort/ifiii    Itij..  'Xil. 
(18.-.6)  -.  K.  A:  Ii.  SCO.  (rf)  )ta,hMe,,  v.  Karl  (iniiinlh,  (18.h;) 

(A)  (litOS)  .-.  K.  J  1,  Ct.  of  Scss.  ly  il  H.  1).  i-SA. 
(c)  Chiike  V.  //       <•«,  (lsti2)  7  H,  &  X. 


lo/A  sii    <,,,s,     HI     IS,, I  ,.,  I 


:.l!i 


to  tl...  n,m|.any  f...-  n.,.i,,..„.s„tinM  („ ,.  .\„,i  ,„  mu-I,  .„•  .o^-nat.. 
nrcmi.HtiiiiceH.  ,i,iiiniK..s  ,uv  n..-.,v,.nil,|,.  fur  ,„.ivu.,s  ^Uurk 
...•.•,isi.„M..I  l.y  fn^.l.t.  ..v.n  ^^\wu  ll,..-,.  „mv  I„.  hnl..  „r  „.. 
|..iv..i.til.|„  injury  ...siillii,^  fru...   tli..  ,ulii„l   iin|,,„.i(/,i. 

It  KH-ins  tl.H.  tli.it  in  il„.  u|.,.hVatiun  „f  ,1...  n,.uin.  l..l,uti  „.,„    „  ,T..,..,.t 

.'It  nu,u;.i  to  tin.  two  ..lassr.  of  .•,is,.s  .l,„v..  ,li,.M,>s,Ml.  tl,.  «onl    ^'"""^ 

"  volmilaiy  -  in  nsc.l  in  two  wl.olly  .liUHvut  ..„.s,.s.  A.  a|.i.li,..|  ''  ■"''■""'.• 
to  tl...  first  .-liiHs.  in  ul.i.-li  tl>,.  (i,,tVn,|,ini  ,  .i.iiv  i-  .ii.,l,ar.  .,1  In 
mvin- M,lliri..i,t  Nvarnin-  of  tl,.,  ,!»„;.,.,•.  ll„.  i\M.u»-n\  lln,t  th'.. 
pLuntiirH  conduct  in  incuninw  tlm  risk  was  voluntnv.  nu..n.  ,in 
i\w.  al.sH.c..  of  a  contract  to  hol.i  th.  ^Ictcn-Lnt  liaiuil.  s,  to.  tl... 
conseMiicnccHi  nothing  nm.v  limn  ll.al  lu.  luM  mu-I.  a  .■o,n|.|,4c 
knowic.l-e  of  tlu,.  nature  an.l  ..xftit  ..t  tlir  ri,k  a,  to  n.-ativc  tl,.. 
cxi.st.,no,.  of  ,iny  hreach  of  ,I„ty  on  the  part  of  ih.  dcfculant  \h 
H|.l.!ic.l  to  the  H,.con,l  class,  in  which  the  .Icfcu.lanfs  ,l„tv  is  not 

.l.HcharKed  l,yj,Mvi,,.,  wa.-.>i,,j,.,l,e,,h.-asc,.,ca.,s  that  ,!,,., ;iai,,tif)- 
thonjih  entitled  to  r.tn  so,,,,,  de^'.vo  of  risk  in  order  ,o  ,ivoid  the 
coi.se,,uences  of  the  .lefen.lanfs  wron^Mloin;^.  in  tad  ,a„  a  risk 
of  a  greater  deK.-ee  than  wuh  under  the  ci,-c„M,st,uic,.s  of  th,-case 
iea8,»nal,Ie.  I.,  this  hitter  context  the  -lefence  etuhodic-d  in  the 
imixin.  iH.,othin«  hut  a  b.^aiuh  of  the  defence  of  contrihniorv 
iiegli;4ence. 

But  there  is  yet  a  third  .sense  it,  which  the  won!  "  voluntarv"   w „i„,„. 

Ims  been  u«ed  in  connection  with  the  application  of  the  niaxini  ''^ '."'"""* 
now  under  di.scu.sion.  in  cases  in  which  there  is  n  conl.actu.il  ''/l.'« 
relation  between  the  parties,  such  as  that  of  employer  and 
employed,  the  defendant  has  frequently  sou-ht  to  shelter  hi„,self 
under  the  maxim  on  the  Rround  that  the  plaintiff  has  expressly 
or  impKedly  aRieed,  as  one  of  the  terms  of  his  coiunict  with  the 
ilefendant,  that  in  the  event  o'  his  being  injured  b\-  the  defendant's 
act  of  omission,  he  will  hold  the  defendant  harmless  for  the  con- 
sequences.  The  source  .)f  danger  in  connection  with  which  the 
plamtitf  may  run  a  risk  of  injury  may  be  one  or  other  of  two 


(«)/'<')•  Brett,  J..  >!,/«,«;,   v.    T^nu;,.  t.oini,iiri>,.,i    Ix'twuen    hui;,-,,   v     ll/„7,. 

; ;: •\  ]";•''•••''"•'•'•  "■  '<'■■  ox*-.'.')  \..  n.  i  a>M  ,i,e ,i,.,.i.i„„  „f ,1,0  i-,iv.v couMdi  i,; 

'    .■''■,'      ■  t'ir/urliiii  /,',/.  f ,111,111  i.':>!i,im'r.i  v.  /■„„//„s 

1  K  s.s.,.  ,.t.  of  .Sess.  ;  JMio.,  v.  Wlut,'.  „m  .V,..rli „,,„.'  -  ,,„   -i.-,  ,„„                ^ 

( I l«n>  2  K.H., I.U.,     F.,r  an  intent iug  '  "' 
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kinds :  first,  it  may  consist  in  an  existing  dangerous  condition  of 
things,  by  bringing  himself  into  contact  with  which  the  plaintiff 
injures  liimself,  as  where  he  walks  into  an  unfenced  hole  in  a 
floor,  or  handles  to  his  damage  defective  machinery  or  plant,  in 
wliich  cases  the  last  act  preceding  the  injury  is  the  act  of  the 
plaintiff  himself ;    secondly,  the  source  of  danger  may  consist  in 
the  likelihood  (owing  to  a  jourse  of  conduct  on  the  part  of  the 
defendant  known  to  the  plaintitl)  that  a  positive  act  may  be  done 
in  Jittuio  which  may  directly  injure  the  plaintiff,  in  which  cases 
the  last  act  preceding  the  injury  is  the  act  of  the  defendant,  or  of 
those  for  whom  he  is  responsible.     The  defence  that  the  plaintiff's 
act  was  voluntary  in  the  sense  above  mentioned,  namely,  that  lie 
contracted  to  take  the  risk  of  injury  upon  himself,  is  applicable 
to  cases  of  risks  run  in  connection  with  both  the  above  kinds  of 
sources  of  danger,  but  it  is  more  important  in  connection  with 
the  latter ;  for  in  such  latter  cases  it  is  only  as  evidence  of  the 
existerce  of  such  a  contract  that  knowledge  on  the  part  of  the 
plaintiff  of  the  source  of  danger  can  be  material.      If  it  were 
otherwise,  and   if  mere  knowledge  of  the  dangerous  course  of 
conduct  would  suffice  to  relieve  the  defendant  of  responsibility  for 
his  acts,  that  defence  would  be  applicable  just  as  much  where  tiie 
plaintiff  was  a  stranger  as  where  he  was  a  person  standing  in  a 
contractual  relation  towards  the  defendant ;  and  it  seems  clear 
that  a  stranger,  who  knows  the  defendant  to  be  habitually  negligent 
in  a  particular  matter,  could  not  merely  by  reason  of  such  know- 
ledge be  held  to  go  at  his  peril  into  the  neighbourhood  of  the  spot 
where  the  defendant  is  conducting  the  negligent  operations.     To 
use  the  illustration  put  by  Mellish,  L.J.,  in  Woodley  v.  Metropolitan 
Dinttht  li.  Co.  (a),  if  a  street  scraper,  who  is  employed  to  8cra[»e 
a  particular  street,  has  had  for   a   fortnight  the  opportunity  of 
observing  that  a  particular  cabman  drives  his  cab  with  very  little 
regard  for  the  safety  of  the  men  engaged  in  scraping  the  streets, 
and  at  the  end  of  that  time  is  negligently  run  over  by  the  cabman 
it  does  not  lie  in  the  cabman's  mouth  to  say,  "  You  know  my 
style  of  driving;  you  have  seen  me  drive  for  a  fortnight;  I  was 
only  driving  in  my  usual  style."     In  that  case  the  defendanlb 
employed  an  independent  contractor  to  do  certain  work  in  a  tunnel 

C«)  Cl»77)2  Ex.  U.  p.  394. 
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belonging  to  tlieui.  The  plaintiff,  a  servant  of  the  contractor, 
was  engaged  on  the  work  in  the  tunnel,  which  was  dark  and 
rendered  dangerous  by  the  frequent  passing  of  the  defendants' 
trains,  and  after  he  had  been  working  there  for  some  time  with 
full  knowledge  that  the  defendants  were  taking  no  precautions 
for  his  protection,  he  was  negligently  injured  by  a  passing  train. 
It  was  held  by  the  Court  of  Exchequer,  and  by  Mellisb  and 
Baggallay,  L.JJ.,  in  the  Court  of  Appeal,  that  the  railway 
company  were  I'esponsible  (a). 

But  the  question  whetlier  in  any  case  the  plaintiflf  has  con- 
tracted to  hold  the  defendant  harmless  for  injury  resulting  from 
his  wrong-doing,  is  a  question   of  fact  not  of  law,  and  must 
invariably  be  submitted  to  the  jury.     In  Smith  v.  Baker  (b)  the 
plaintiff  was  employed  by  the  defendants  to  drill  holes  in  a  rock 
cutting  near  a  crane,  which  was  being  used  for  the  purpose  of 
raising  stones.     Tlie  crane  was  periodically  swung  round  with 
stones  over  the  plaintilTs  head  without  warning.     Tlie  plaintiff 
was  aware  of  the  danger  arising  from  the  practice  of  on^itting  to 
give  warning,  and  had  so  worked  for  mouths  when  a  stone  fell 
and  injured  him.     It  was  held  by  the  House  of  Lords  that  the 
mere  fact  of  the  plaintiff  having  remained  on  in  the  defendant's 
service   with   knowledge   of  the  danu;erous  practice  did  not  as 
matter  of  law  preclude  him  from  recovering,  and  that  it  was  a 
question  for  the  jury  whether  he  had  contracted  to  take  the  risk 
of  accidents  upon  liimself.     So  too  in  Yarmouth  v.  France  (t), 
where  the  plaintiff,  who  was  in  the  employment  of  the  defen- 
dant, was  required  by  the  defendant's  foreman,  notwithstanding 
his  remonstrance,  to  drive  a  horse  which  he  knew  to  be  vicious, 
and  while  driving  it  was  injured  by  the  horse  kicking  him,  it  was 
held  to  be  a  question  for  the  jury  whether  the  plaintiff,  in  driving 
the  horse  after  knowledge  of  its  vice,  had  taken  the  risk  upon 
himself. 
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(«)  Wooilleij  V.  MftritjKilitiiH  Dhtrict 
It.  Co.,  (1877)  2  Ex.  1>.  3«4.  It  is  truo 
tliiit  in  tliis  cane  tlu'  majority  of  the 
•  'oiirt  of  Ajipeal  (Cockhiirn,  V.i.,  Mellor 
and  Grove,  JJ.)  held  otiieiwiso.  But  iu 
the  later  case  of  Memhrnj  v.  (irnit 
We^ei-i,  //.  r«.,(IH8it)  14  App.  Cas.  17!t, 
Lonis    HaUburv   •iml    Herschell    were 


evidently  of  opinion  that  the  view  of 
Mellish.  r...I.,  was  to  be  piefcried.  In 
WmxIli-i/H  run,'  Mellish,  L..I.,  lays  stress 
on  the  fact  that  there  w.as  no  con- 
tnietiial  relation  iHjtweeii  tlie  jilaintiff 
and  the  defendants. 

C*)  (1«U1)  A.  (.'.  32.-.. 

(.0  C1S87)  1!)  Q.  B.  D.  t!47. 


m. 
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But  although  the  fact  of  the  plaintiff  continuing  in  the  defen- 
dant's employment  after  the  knowledge  of  the  danger  is  not  con- 
clusive of  his  having  agreed  to  take  the  risk  upon  himself,  it  is 
an  element  for  the  jury  to  consider  in  determining  the  question 
whether  he  did  so  agree. 

It  has  indeed  been  suggested  in  some  of  the  cases  that  if  the 
source  of  danger  comes  into  existence  ajh'r  the  plaintiff  entered 
upon  the  defendant's  employment,  that  fact  will  be  a  further 
element  in  determining  whether  his  conduct  in  running  the  risk 
was  voluntary  (a)  ;  for  it  has  l)een  said  that  the  master  has  no 
right  to  put  the  servant  to  the  alternative  of  running  the  risk 
without  compensation  or  quitting  the  employment,  and  that  the 
servant,  having  under  the  circumstances  practically  no  choice, 
may  reasonably  run  sopae  degree  of  risk  in  preference  to  abandon- 
ing the  service  (b).  But  there  seems  to  be  no  substantial  reason 
for  drawing  any  distinction  in  this  respect  according  as  the 
source  of  danger  comes  into  existence  before  or  after  the  com- 
mencement of  the  employment.  If  a  workman  is  to  be  heard  to 
flay  that  he  could  not  afford  to  quit  an  employment  which  he  had 
already  entered,  he  must  equally  be  entitled  to  say  that  he  could 
not  afford  to  forego  the  opportunity  of  entering  a  service  which 
he  knew  to  be  dangerous  before  he  entered  it.  If  poverty  does 
not  take  away  a  man's  freedom  of  action  in  the  one  case,  neither 
can  it  be  held  to  do  so  in  the  other.  The  scope  of  the  maxim 
volenti  nonfit  injuria,  has,  however,  been  much  circumscribed  by 
the  Workman's  Compensation  Acts,  1897,  1900,  the  effect  of 
recent  legislation  being  materially  to  increase  the  obligation  of 
the  employer  of  labour  towards  the  employed,  the  former  being 
no  longer  able  to  divest  himself  of  liability  in  cases  of  accident 
by  pleading  the  acquiescence  of  the  latter  (c). 


(rt)  Clarke,  v.  TMmei.  (18fi2)  7  H.  & 
N.  937:  yui-muuthy.Fi-am-e,(\mi)  19 
Q.  B.  D.  «47. 

(ft)  See  juilgraent  of  Fullock,  C.B.,  in 
a<irke  V.  Uolme»,  (1862)  *)  L   J.  Ex. 


p.  139,  and  of  Cockbum,  C.J.,  and 
Bylos.  J.,  in  Exch.  Ch.  (31  L.  .).  Ex. 
pp.  3.58,  361). 

(f)  See  ante,  pp.  95  xqq. 
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NEGLIGEN'CE. 

The  Canadian  Editor  will  follow  his  text-writers  in  attempting 
m  this  chapter  to  deal,  not  with  the  inexhaustii)le  subject  of 
negligence,  but  merely  with  certain  aspects  of  negligence  in 
duties  attaching  to  the  use  of  property. 

AGRICULTURAL    OPERATIONS  (a)  :  THISTLES  (b). 

The  Canada  thistle,  by  reason  of  its  vigour,  has  outgrown  the 
common  law,  and  instead  of  being  the  uncertain  cause  of  an 
action  in  tort,  will  be  found  prohibited  by  statutes  (c). 

ESCAPE  OF  ELECTRIC  CURRENT  (rf). 

The  great  increase  in  the  use  of  electrical  power  is  causing  a  Canada 
corresponding  increase  m  the  number  of  cases  of  damace  bv 
electric  current  (e).  °       ' 

KINDLING  OF   FIRE  (/). 

Where  the  defendant's  fire  was  lighted  in  August  and  con-  Ontario 
mued  .to  burn  till  October,  when  plus  a  high  wind  it  damaged 
the  plaintiff's  property,  it  was  held  that  the  defendant's  liabilitv 
for    negligence  should  be  determined  by  the  circumstances  iii 
October,  not  in  August  (7). 

Where  a  fire,  started   in   brush  and  fallen   timber  by   the  British 
defendant  for  the  purpose  of  clearing  his  land,  spread  to  the  Columbia, 
plaintiff's  lands,  the  Court  applied  the  principle  of  Fletcher  v 
Rylands  (h)  and  held  the  defendant  liable  (i). 

A  person  may  use  fire  in  his  field  in  a  customary  way  for  the  Manitoha 
purposes  of  agriculture  or  other  industrial  purposes  (1-).      But  ^*''""°*- 
whatever  falls  short  of  taking  every  precaution  that  is  reasonablv 
iwssible  under  the  circumstances  to  prevent  the  spread  of  the 
tire  IS  actionable  negligence  (l).  • 


(«)  P.  428,  mipru. 

{!))  P.  429,  xitjtra. 

(<■)  E.,,.,  R.  S.  O.  1897,  c  279 
1  Noxious  Weeds). 

(d)  P.  433,  ««/;;•«. 

(")  See  La  Bumbarde  v.  Chathum 
Ga«  Co.,  100.  L.  R.  446,  liability  for  live 
wire;  Iluijal  Klectric  Cu.  v.  IIer,\  21 
Occ.  N.  442  ;  32  S.  C.  R.  4t;2,  burden  of 
|iroof  in  cases  of  electric  shock  ;  Huiulall 
V.  Ahmrn  and  Stiper  Co.y  34  S.  C.  R. 
1108,  neglect  to  wear  i-ubbcr  gloves; 
llradd  y.  Whitney,  \)  O.  W.  R.  6.->r,,  ditto  ; 
Uwh  V.  Toronto  R.  W.  Co.,  fl  O.  W.  R. 

C.T. 


1029,  electric  sliock  ;  .Sedorr  v.  ToroHfo 
Elecfi-ic  Light  Co.,  3  O.  \V.  R.  407. 

(./■)   P.  43-.,  Mipt-a. 

0/)  Benton  v.  Sprittfjer,  24  A.  R.  297. 

(/O  L.  R.  3  H.  L.  :m 

(/)  Creioe  v.  Mottemhaw.  9  B.  C.  R. 
240. 

(k)  Oicenn  v.  Burgexx,  \\  M.  L,  R.  75  : 
Cha:  V.  Leu  Ci*ti<rcienx  Bcfoniie.t,  12 
M.  L.  R.  330,  citing  Fires  Protection 
Act.  R.  S.  M.  c.  CO. 

(/)  Booth  V.  Mofatt,  11  JI.  L.  R.  2.-I. 
foUowine  Furlong  v.  Carroll,  7  Ont 
A.  R.  145. 
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STATUTORY  LIMITATION   AS   TO   FIRE  (a). 

li  Geo.  III.  c.  78,  s.  86  (which  is  an  extension  of  6  Anne,  c. 
31,  ss.  6,  7),  is  in  force  in  Ontario  as  part  of  the  law  of  England 
introduced  l)y  the  Constitutional  Act  (31  (ieo.  III.  c.  31).  It  has 
no  application  to  relieve  a  person  from  legal  liability  as  a 
consequence  of  negligence  [h). 

TROJECTIONS  OVER   HIGHWAY  (c). 

Where  a  cornice  overhanging  the  sidewalk  being  loosened  bv 
ordinary  decay  fell  and  injured  the  plaintiff,  the  owner  was  held 
liable  without  proof  of  knowledge  on  his  part  of  the  dangerous 
condition  of  the  cornice,  the  defect  being  one  that  could  have 
been  ascertained  by  him  by  reasonable  inspection  {d). 

PROJECTING   ICE   OR   SNOW. 

A  number  of  cases  have  arisen  where  action  has  been  brought 
because  of  injuries  by  snow  or  ice  falling  from  a  roof.  The 
head-notes  to  these  cases  seem  to  require,  as  a  condition  precedent 
to  a  valid  claim,  a  by-law  of  the  municipality  requiring  citizens 
to  keep  their  roofs  clear  of  ice  and  snow  (e).  If  this  were  so,  a 
collection  ought  to  be  made  of  municipal  by-laws  establishing 
torts  as  between  citizen  and  citizen.  But  a  perusal  of  these 
cases  will  show  that  the  importance  of  the  by-law  is  as  evidence 
of  faulty  construction  or  notice  to  the  defendant  of  the  dangerous 
state  of  his  roof. 

In  erecting  a  building  the  owner  may  adopt  any  style 
of  architecture  he  pleases,  provided  he  does  not  create  a 
nuisance  or  violate  any  law  or  municipal  ordinance ;  therefore 
the  construction  of  a  roof  with  projecting  eaves  which  cause  an 
accumulation  of  ice  and  snow  is  not  i)er  ae  evidence  of  negli- 
gence, although  it  may  impose  upon  the  owner  e  greater  degree 
of  watchf ulness'p  -  e  in  order  to  prevent  accidents  (/). 

HORSE   ON  HIGHWAY  07). 

The  same  rule  as  in  the  English  decisions  has  been  applied 
that,  m  the  absence  of  proof  of  knowledge  of  vicious  propensity, 
the  owner  is  not  liable  (/i). 


(a)  P.  435,  siijfra. 

(*)  Canada  Situthern  H.  Tl'.  Co.  v. 
Pkelpi.  14  S.  C.  E.  132. 

((■)  I'.  439,  ,upr<,. 

(r/)  IMiftig  V.  MitvhfiU,  21  A.  K.  433  ; 
cf.  Ffrrier  v  Tre/innnirr.  L'4  S.  C.  R.  8ti, 
fall  of  window. 

((")  Laudrerllle  v.  Goiihi,  fi  ().  U.  4.-,:,. 
notice  given  bj-  polioeman  acting  under 


bv-lnw  :  Lazarus  v.  City  of  Toronto,  lt> 
U.  C.  R.  !t. 

(/)     Ihiijul     V.    People't    Bank 
IMifax.  34  X.  B,  R.  581. 

(.'/)  P.  445,  t^upra. 

(li)  See  Flett  v.  Coulfrr,  5  0.  L. 
375  :  Patferton  v.  Panning,  2  O.  L, 
462,  distinguished. 
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NATURAL    PROPENSITIES   OF  DOGS  ia). 

of  a'Sil/!;" /S'^^'  ^^  '^''  ^"^""'''"^^  "^f  ^he  vicions  propensities  Ontario. 

«^\^!f  «''"'•}"  .7  a  person  is  necessary  to  found  an  action  (h). 
.    Sheep  are  better  protected  than  mere  humanity,  as  statutes 

of  CaniSrR?^'s^.^c'T9i^^^^  ^^  ^tf  370.  ""'^'-  ^'^  ^^""""'^^  ^^'^^ 
VIS  MAJOR:   FLOODS  (^). 

held  neghgence,  not  ri«  major  (/).  ^  '      ^® 

Where  one  vessel  was  moored  to  another  and,  an  extraordinary  BriH.l, 
storm  arising,  bumped  the  other  and  damaged  her  :-Held  thatk  r^ii.™>.^. 

ntn^'^'?  '^"*  '""'^  '"^"""S  was,..?,  negligence!  anJtha 
the  defence  of  via  major  was  valid  (g). 

BOARDING-HOUSE  KEEPER  (/,). 
It  is  well  in  considering  a  case  of  loss  of  boarder's  goods  to 

examine  if  the  facts  come  within  any  provincial  sta  ufe     The 

following  are  similar  enactments  :— 
R.  S.  0.  1897,  c.  187  (An  Act  respecting  Innkeepers) 
C.  O.  N.  W.  T.  1898,  c.  56  (The  Hotel  Keepers  Ordinance). 


R.  S.  B.  C.  1897,  c.  98  (The  Innkeepers  Act). 

house'ke'JplrT'  "  ''  ^^°  """*  '''^"°^  ^''''  ^""^  ^"'''^^'"g- 
There  is  a  distinction  for  some  purposes  (»)  between  the 
relation  of  mnkeeper  and  guest  and  that  of  LVdiWhouse 
keeper  and  boarder  {k).  It  is  possible  that  the  decision  7n 
Scarborough  and  Wife  v.  Cosgrove  (Z)  is  broad  enough  to  bring  a 


Ontario. 

Alberia 
and  Sas- 
katchewan. 
British 
Columbia. 

Karitoba. 


(«)  Pp.  447,  451,  supra. 
(A)  See  Vaughan  v.  Wood,  18  S.  C.R 
703. 

('•)  E.g.,  R.  S.  O.  1897,  c.  271  (Pro- 
tection of  Sheep  and  Tax  ou  Dogs). 
See  Reg.  v.  Perrin,  16  O.  R.  446  ; 
For  V.  miliamton,  20  A.  R.  610. 

(rf)  P.  448,  Kvpra. 

C)  P  453,  tupra. 

(/)  Ward  V.  Toiimihip  of  OrenriUc, 
32  S.  C.  R.  510 ;  21  Occ.  K  444.  Cf. 
Wii'jiwtfc  V.  Frailer,  9  O.  L.  R.  57,  as  to 


exceptional  wind. 

O)  Bailey  v   Catet.  11  B.  C.  R.  62 
(1904). 

(/()  P.  458,  »uj>ra. 

(0  £.</.,  Iiature  of  lien  on  goo<l8. 

(A)  yewconihe  v.  Aiiderxnn,  11   0.  R. 
665  (1886)  ;   see  the  cases  collected  in 
this  case.     Cf.  Rees  v.  McK,-owi,.  7  Ont. 
A.  R.  521  ;  Reg.  v.  4*A(«,  20  U  C  R 
626.  ■     ■ 

(I)  P.  458,  .upra, 
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boarding-house  keeper  within  the  interpretation  of  an  innkeeper 
or  hotel  keeper  in  the  above  statutes. 

VEHICLES    AND  DRIVING  (a). 

Ontario.  The    method  of  alighting   from   a  carriage    preparatory  to 

fastening  the  horse  is  discussed  in  Siilliian  v.  MvlVilliain  (h), 
where  the  horse  bolted  just  after  the  driver  alighted.  The 
duties  and  rights  of  the  driver  of  a  sleigh  overtaken  and  over- 
turned are  considered  in  iJeilin  V.  Bain  (c). 

COLLISIONS  BY  SHIPS  (d). 

"Where  a  vessel  is  at  anchor  or  made  fast  to  a  wharf,  the  onus 
is  on  the  other  ship  colliding,  and  the  "  collision  regulations  "  do 
not  apply  (e). 

INVITATION— PERSONS  COMING  ON    BUSINESS  (/). 

The  inviiation  may  be  somewhat  indirect,  and  the  interest  of 
the  owner  in  the  business  may  be  second  hand.  Thus,  in  the 
"  merry-go-round"  case  ((/)  the  plaintiff  was  hurt  on  one  of  the 
"  attractions  "  of  the  annual  fair,  which  broke  owing  to  a  defect. 
The  defendants  charged  a  fee  for  general  admission  and  a 
licence  fee  to  the  owners  of  attractions,  who  charged  a  further 
fee  : — Held,  that  these  owners  were  licensees  (h),  not  lessees,  and 
the  'endants  had  a  right  of  supervision,  which  they  were 
negligent  in  not  exercising,  and  liable  to  the  plaintiff  for 
holding  out  an  invitation  to  use  a  negligently  constructed 
"  merrv-go-round." 

BARE  LICENSEES (i). 

Britiflli  Where  the  e  .gineer  allowed  N.,  who  had  a  bridging  contract 

Colombia,  on  the  road,  to  riue  on  the  locomotive,  it  was  held  that  N.  was  a 
bare  licensee,  with  no  right  of  action  unless  injured  by  the  dolus 
as  distinguished  from  the  culpa  of  the  carrier  (k). 

TRESPASSER  {I). 

Canada.  Among  the  many  privileges  enjoyed  in  this  country  by  an 

overholding  tenant  is  that,  though  in  some  respects  a  trespasser 


British 
Columbia. 


Ontario. 


(a)  P.  459,  supra. 

(ft)  20  A.  R.  627. 

(c)  11  U.  C.  C.  P.  52.3  ;  cf.  Robinson 
V.  Bletcher,  15  U.  C.  R.  159.  The  duty 
to  pedestrians  is  cunsideretl  in  lirowii  t. 
Heather,  S  C.  L.  .1.  Sd. 

((f)  P.  4fiO,  mpra. 

(e)  Ward  v.  "  Yosemite"  3  B.  C.  R. 
:!n  ;  I},in'r<  Shiy-i'ing  Co.  v.  City  -f 
Seattle.  10  B.  C.  R.  513. 


(/)  P.  481,  sHjira. 

(.(/)  Fh/nn  v.  Toronto  InduMtrial  Ex- 
hihlthm  Amioriatioii.  i*  O.  L.  R.  582. 

(A)  Cf.  Marshall  v.  Toronto  Industrial 
Kthihition,  Association,  2  0.  L.  R.  02, 
where  one  of  these  licensees  was  injured. 

(/■)  P.  491,  s«j)ra. 

(k)  Xightingale  v.  VnUm  Colliery  Co. 
;<  1?.  C.  R.  453. 

(I)  P;  492,  supra. 
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or  bare  icensee,  he  may  still  maintain  an  action  if  his  goods  are  Canada, 
injured  by  the  negligence  of  workmen  employed  by  the  landlord 
to  alter  other  portions  of  the  building  from  which  the  over- 
boldmg  tenant  has  not  yet  been  ejected  (a). 

ONUS  OF  PROOF  IN  CASE  OF  CARRIERS  (6). 

There  is  a  tendency  of  the  Courts   to  read  into  contracts  British 
exempting  earners  from  liability  for  loss  of  goods  the  words  "  if  Columbia, 
not  occasioned  by  the  negligence  of  the  defendants  "  (<•). 

Where  the  endence  showed  that  the  lumber  was  loaded  at  P.,  Manitoba, 
and  that  a  portion  of  it  was  not  delivered  at  B.,  an  endorsement 
on  the  shipping  Ijill  "  that  the  company  will  not  be  resiwnsible 
for  any  deticiency,  otc,"  was  not  allowed  as  a  defence  against 
loss  happening  through  the  defendants'  negligence.  It  was 
further  held  that  in  the  absence  of  evidence  the  non-delivery 
might  be  assumed  to  have  arisen  from  mis-delivery  or  from 
appropriation  by  the  defendants  (</). 


NEGLIGENCE    MUST   BE   CAUSE   OF   IN.TURY(0. 

Incases  of  negligence  it  is  not  essential,  as  in  insurance  cases,  Uew 
th^    the   proximatr    cause    should   alone   be   regarded.     It   is  Brunswick, 
sufficient  if  an  eficient  cause  of  the  thing  comiilained  of  is  found 
in  some  tortious  act  of  the  defendant  ( /). 


HEAVY   VEHICLE    i:   LIGHT    VEHICLE  (g). 

A  very  frequent  case  of  the  heavy  v.  light  collision  is  when  the  Ontario, 
electric  car  of  a  street  railway  strikes  a  waggon  at  the  junction 
of  two  streets.  The  usual  allegitions  of  negligence  include 
"excessive  speed  of  the  car,  lack  of  control  of  the  car  and  brakes 
by  the  motorman  and  inattention  on  his  part  to  the  duty  of 
looking  out  for  crossing  vehicles  "  (//). 


w 


■:t-,     'I 


(a)  Sierert  v.  II i-ooMM ,  35  S.  C.  R. 
494. 

(A)  P.  497,  »upra. 

(c)  See  Hanilltoii  v.  Htuhnn's  Boy 
Co.,  I  B.  C.  R.,  pt.  ii.,  1,  17fi. 

(tl)  Ilpitnj  V.  CamiilUiit  Piici/ie  H.  (C. 
Co.,  1  M.  L.  R.  210.  Where  there  .ire 
several  carriers,  the  last  carrier  is  lijible  : 
H^Kic/i  V.  Cumididu  Pacific  It.  JP.  Co., 
1  M.  L.  R.  l.->^. 

(c)  P.  498,  xiipia. 


(./)  Per  King,  J.,  in  Itainiiie  v.  ?V 
St.  John  City  R.  IP.  Co.,  31  N.  B.  R. 
.-.82. 

(.'/)  P.  501,  *«/«•«. 

(/()  See  Liddiard  v.  Toronto  R.  (f. 
Co.,  7  0.  W.  R.  207  (1906).  This  case 
is  another  instance  of  how  a  number 
of  carefully  selected  questions  to  be 
answered  "yes"  or  "no"  by  the  jury 
will  produce  results  that  require  a 
Divisional  Court  to  unravel. 
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Ontario 


Nova 
Scotia. 


PRINCIPLE    IN   DA  VIES  v.   MANN  (a). 

Where  a  waggon  is  left  standing  in  the  highway  the  owner 
cannot  defend  himself  by  showing  that  the  person  injured  thereby 
was  drunk  (/>). 

Apparently  a  foot  passenger  is  not  to  be  bound  down  to  a 
conventional  way  of  crossing  the  street  (c). 


Canada. 


CONTRIBUTOEY  NEGLIGENCE  OF  CHILD  OF  TENDER 

YEARS  (d). 

Ganhnr  v.  Grace  (e)  has  been  followed  by  the  Supreme  Court 
of  Canada  ( f). 


PASSENGER  IN   VEHICLE  (p). 

Ontario.  The  doctrine  that  thfe  occupant  of  a  carriage  is  not  identified 

as  to  negligence  with  the  driver  applies  only  where  the  occupant 
is  a  mere  passenger  having  no  control  over  the  management  ot 
the  carriage.  Where,  therefore,  the  hirer  of  a  carriage  allows  one 
of  his  friends  to  drive  and  an  accident  results  from  the  latter's 
negligence  the  former  cannot  recover  against  the  municipality  (/i). 


ONUS  OF   PROOF  (t). 

Ontario.  In  an  action  for  negligence  tried  with   a  jury  where  contri- 

butory negligence  is  set  up,  the  onus  of  proof  of  the  two  issues  is 
respectively  upon  the  plaintiff  and  tho  defendant,  and,  though 
the  judge  may  rule  negatively  that  there  is  no  evidence  to  go  to 
the  jury  on  either  issue,  he  cannot  declare  aflSrmatively  that 
either  is  proved ;  the  question  of  proof  is  for  the  jury  (k). 

The  question  of  negligence  is  for  the  jury,  but  what  facts 
may  by  them  be  considered  is  a  question  of  law  (0- 

New  It  is  too  late  to  raise  the  defence  of  contributory  negligence  on 

Brunswick,    an  application  for  new  trial  {m) 


(«)  Tp.  .".01.  :,ii-2,  xiipiui. 

0>)  Itiillp;/  V.  Liniili,  10  U.  C.  1!.  :«4  ; 
but  see  .Vi(rHni/jul  v.  Grand  Trunh  It. 
W.  (■„.,  33  U.  C.  R.  im,  railway  killing 
team  of  ilninkcn  [•laintitf. 

((')  See  (i'llhoft  V.  Mnnii-ipaJity  of 
Yiii-iiiiiiitlt.  I'A  X.  S.  R.  y3  ;  Fiaxer  v. 
'ion-ii  of  .\V(C  (ihixjow,  24  N.  S.  R.  -122. 

(rf;   1'.  ."i07,  mi/ira. 

(f)   1  K.  A;  F.  .S.'.9. 

(/)  Men  iff  V.  Hepciistal,  25  S.  C.  R. 
150  :  Siiiuj^ti,-  V.  /'.  tJitoH  r.'..24  S.  C.  R. 
TOS ,    cf.    Miliitijre    V.   Biii/iaiiuK,    14 


U.  C.  R.  581. 

((/)  P.  509,  *«///•«. 

(//)  Fliiihl  V.  Village  of  Lvndon  \\'e.-<t. 
23  A.  R.  530. 

(0  P.  510,  Hiipra. 

{h)  Murniw  v.  ('a)iuflian  I'arijie  U. 
ir.  r«.,  21  A.  R.  149,  (listiii^nlishing 
Weir  V.  Caiiadiait  I'aciric  It.  W.  Co.,  16 
A.  R.  lliO. 

(Z)  Sandila/uhv.  liatligate,  9  C.  L.  J. 
328. 

(«()  Marrin  v.  liuttencpll,  Stevens' 
Dig.,  3lii  ed.,  p.  530. 
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A  plaintiff  is  not  guilty  of  contrilmtory  iieclicence  for  not  w«« 

having  Helected  the  .afe.t  way  of  .loing  whit  he  wrmjuhed  ?o  Jco'u 

do  provided  he  used  a  reasonable  way  to  do  it  (a)         ''^'J""'*''  ^°  »c«ia. 

Alere  failure  to  take  unusual  care  is  not  enough  to  constitute 

mere  the  jury  find  negligence  on  the  part  of  the  defendant 
and  a  80  find  that  the  plaintiff  hud  been  negligent  thsi^' 
equivalent  to  finding  that  the  accident  would  not  have  happened 
but  for  he  plaintiff  s  own  negligence,  and  he  cannot  recove?'! ) 
fin^.-na  fl!i^.  ?u  '^''"^"''"^"'•J'  negligence  may  be  neutralised  by  a 
fandmg  that  the  accident  might  have  been  averted  bv  a  greater 
degree  of  care  on  the  part  of  the  defendant  or  his  servant  («0. 

NONSUIT  ON  CONTRIBUTORY   NEGLIGENCE  (e). 
In  actions  for  negligence  the  power  of  the  jud^e  to  non-snit  on  n^t^ri^ 
he  ground  of  contributory  negligence  is  rest/ictel  to  caTes  "tre 
It  IS  plain  and  indisputable  that  the  injurv  of  which  the  plaintiff 
complains   would   not  have  occurred  but  for  h  s  o^n  wan?  of 
proper  care.     Where  the  facts,  or  the  proper  inference  fr.  the 
facts,  are  in  dispute,  the  case  must  go  to  the  jury  ( /). 
.   In  negligence  cases  the  power  to  take  a  case  away  from  the  Briti.v. 

which  the  verdict  can  be  supported  if,).  ^  «viaence  on 

fl..^'^'-^™^"'^  V  u'^^"'^-^  *^^*  he  could  not  understand  how  Nova 
the  negligence  of  the  deceased  contributed  to  the  accident  is  to  fcotia 
tell  them  that  there  is  no  evidence  tending  to  show  that  fact 
even  If  they  are  told  that  they  may  be  able  "Jo  see  ev  dence  oHt  ' 
and  18  a  misdirection  (h).  " ' 


(")  ^"1/  T  Domiiiiiin  Irvn  ami  StM 
Co.,  M  N.  S.  K.  at  p.  125  'llMi;^). 

(A)  Drahe  v.  TKiva  of  Dnrtmoutli.  2.'> 
N.  .s.  K.  177. 

((•)  .Si'C  Liiiiihiii  Stn-rt  It.  W:  Co.  V. 
Jtivn-ii,  31  S.  C.  It.  (512  (for  fnnu  in 
which  cjiiestion  should  he  put  to  jury, 
see  tliis  cast'  in  2  d.  L.  K.  :,:\)  ;  L,-u,um 
V.  Ciiimdhiti  Xiiigarii  Powei-  Pn..  li 
O.  W.  R.  88.5  ;  U;.,-;-  V.  r,m-ii  of  AiiihcM , 
3N  \.  .s.  K.  Ht  p.  4«H  (mo6). 

(rf)  Iiiijlet  V.  H.iVfix  aertric  Truui 
'•i'.,  32N.  S.  It.  117;  30  8.  C.  K.  25*;. 

W  P.  .511,  tiipra. 

(.' )  Si-rir,r  t.  Lon-e,  32  0.  R.  290,  case 
"iiL-it-  >iI.iiiUitJ  hrst  s.aw  the  <liiugoi-  and 


.•ifteiwanis  lost  si-ht  of  it  and  whs  in- 
.lnie.1.  Cf.  Jle,itri  v.Jfiimihou  .St, ret  li- 
»'.  Co..  7  O.  W.  R.  4.-,y  :  ,>■;„,,,  v.  (fni/td 
Tr>nik  It.  II .  r,...  Ill  O.  L.  R.  332  (1905)  ; 
Morrow  V.  Cdiiudian  I'liritic  11.  SV.  Co., 
21  A.  It.  149  ^1S94);  VaUee  v.  Gnnid 
Tridik  It.  \y.  Co.,  1  O.  L.  R.  224  (1901) ; 
Prixtou  V.  Toronto  Jt.  11'.  Co.,  1 1  O.  L.  R. 
50  ;  J'eiirt  v.  (,'rai/d  Tnink  It.  II'.  Co., 
10  0.  I..  It.  753,  decision  of  Privy 
I'oimoil. 

(.'/)  yi'J^tiugal,'  V.  Ciioii  CoUieri/  Co., 
9  B.C.  R.  4.53, /„.r  Hunter,  C..J. 

(//)  Ifiiwhy  V.  U'fu/iit,  37  X.  S.  R. 
77ir.K)4\ 
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WAENIXG:    PBIVATE  PREMISES  (a). 

The  imprudence  of  a  i)er8on  who  has  been  warned  out  of  thr 
way  of  impending  danger  may  l)e  treated  as  something  stronger 
than  contributory  negligence — namely,  as  the  principal  and 
immediate  cause  of  the  accident  (/'). 


Ontario. 


Canada. 


British 
Colombia. 


PLAINTIFF'S  KNOWLEDGE  OF  DANGER  (c). 
Knowledge  is  not  per  sc  contributory  negligence  (d). 

VOLEXri  NON  FIT(e). 

The  defendant  invoking  the  doctrine  of  volenti  non  fit  injuria 
must  have  a  finding  of  the  jury  that  the  person  injured 
voluntarily  incurred  the  risk,  unless  it  so  plainly  appears  by 
the  plaintiffs  evidence  as  to  justify  the  trial  judge  in  withdrawin^r 
it  from  the  jury  and  dispiissiug  the  action  (/). 

STATUTORY  DUTY  {(i) :     VOLESTI  NON  FIT. 

The  defence  lolinti,  &c.,  does  not  ajiply  where  the  injury 
arises  from  a  breach  of  a  statutory  duty  (/<). 


(</)  1'.  .514,  'ii/irti. 

(ft)  Kohi-rtn  V.  tlon-hiiiK  SO  S.  C.  If. 
218.  case  of  cowboy  waniO'l  to  ■•sttiiid 
from  ■!  ,:er"  n  ilciiich.  C'f.  Oiii-ri  v. 
Ontario  Uteamhoat   Cu.,   4   L'.  C.  (_'.   1'. 

((•)  Pp.  514,  TM,  tiipni. 
(<l)  (jiirdiiii  V.   City  of  HrVrriHe.   l."i 
'  1.  U.  2i;. 


(«')    r.  ."il8,  Mi/iru, 

{/)  Ciimiihi  Fouiiilrij  Cu  v.  .Vitrhill. 
X>  S.  C.  U.  4.-2. 

((;)  P.  rA)*,mij,ra. 

(/()  /Aire  V.  T/ic  Sew  Fairriew  Car- 
jionitioit,  Ltd.,  10  B.  C.  K.  330  (1903). 
n|>i>lyin;.'  BudMey  v.  Eiirl  Granrillr. 
(1>*87)  19  Q.  li.  D.  \2X 
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Estoppol  ."iH; 

I    Diicctors'    I.inl.ilily     for     Mis- 

_   Htnteof  PcfoiKlnnt- Mitiil  (.J/.'/M  '       ri'prowntiitioii    -;(.. 

''"') •'•>-'   !    MUrcpa'sfntntioiisiistoCieilit...     :,Ui 

A  PERSON  who  causes  another  to  injure  himself  is,  under 
certain  circumstances,  Ual)le  for  th'  injury  to  the  same  extent 
as  though  he  hud  directly  inflict  ,  it.  One  way  in  which  u 
person  may  cause  another  to  inju'  ;  himself  is  i»y  making  a  false 
representation  to  such  person,  whereby  he,  acting  upon  the  faith 
of  the  representation  heing  true,  suffers  damage  («).  The  inquiry 
as  to  the  circumstances  under  which  an  action  for  damages  for 
an  injury  so  inflicted,  connrjnly  called  an  action  of  deceit,  will 
lie,  forms  the  suliject  of  the  present  cliapter. 

In  the  first  i)lace  the  misrepresentation  which  is  necessary  to 
found  an  action  of  deceit  must  be  a  representation  as  to  a  past  or 
e.\iHting  fact. 

It  has  been  sometimes  stated  that  a  misrepresentation  as  to  n 
person's  intention  will  not  suffice,  but  that  view  seems  to  be 
mistaken.  •'  The  state  of  a  man's  mind  is  as  much  a  fact  as  the 
state  of  his  digestion.  It  is  true  that  it  is  very  difficult  to  prove 
what  the  state  of  a  man's  mind  at  a  particular  time  is,  but  if 
it  can  be  ascertained  it  is  as  much  a  fact  as  anything  else  "  (b). 
Therefore,  where  directors  issued  a  prospectus  inviting  subscrip- 
tions  for  debentures,  stating  that  the  object  of  the  loan  was  to 
enable  them  to  enlarge    their    trade  premises  and  purchase 

action  for  negligence  and  that  for  deceit 
will  necessarily  to  some  extent  overlap, 
it  being  optional  with  the  plaintiff  iu 
some  cases  whether  he  will  frame  his 
action  iu  the  one  form  or  in  the  other. 

(A)  I'er  Kowen,   L.J.,    J-Mi/i/iyfon  v. 
FifzniiiKrhr.  (1885)  2»  Ch.  I),  p.  4H3. 


(«)  Another  way  of  causing  i)ersons 
to  iiijure  themselves,  namely,  that  of 
negligen  ly  creating  a  source  of  ilanger, 
with  whicl  such  (lei'sous  iu  igiionince  of 
the  danger  bring  themselves  into  con- 
tact to  their  damage,  has  already  been 
dealt  with  in  the  preceding  chapter.  In 
wnncctir.!!  with  thut  -'i^r:-  uf  injury  tiic 
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tation must 
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or  existing 
fact. 
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additional  plant,  whereas  in  fact  the  ohject  was  to  eimljjo  them 
to  meet  presdiiK  liiihilififs.  it  wbh  held  that  the  ini««tiitemeiit  of 
the  purpope  to  which  tliey  intemled  to  devote  tiie  money  was 
sufficient  to  found  an  action  of  deceit  (/().  Tlie  Rreat  difiiculty  of 
provinR  what  the  defendant'H  actual  intention  was  at  the  time  of 
the  statement  made  lias  in<]eed  caused  the  criminal  Courts  to 
hesitate  to  treat  a  misstatement  of  intention  as  sufficiently  a 
statement  of  fact  to  found  an  indictment  for  false  pretences  (/>), 
thouRh  they  have  in  recent  times  gone  a  long  way  in  the  direction 
of  holding  that  it  is  8o(.).  The  Companies  Act,  1900(r/),  alike 
defines  and  enhances  the  responsihilities  of  prnmoters  and 
directors  for  false  and  fiauilulent  statements  made  in  relation 
to  companies,  it  being  a  misdemeanour  punishable  either  sum- 
marily or  by  indictment  for  any  person  wilfully  to  make  a 
statement,  false  in  any  material  particular,  knowing  the  same  to 
be  false,  respecting  any  balance  sheet,  return,  report,  certificate, 
or  other  document  relating  to  the  .atlairs  of  a  .  )mpany  (i).  It  is 
also  a  misdemeanour,  within  s.  84  of  the  Larceny  Act,  18(51  (/'), 
punishable,  as  a  maximum,  with  seven  years'  penal  servitude,  for 
any  director,  manager,  or  public  officer  of  a  company,  to  issue  or 
t'oncur  in  issuing  any  written  statement  or  account  (including  a 
balance  sheet)  with  intent  to  deceive  or  defraud  shareholders  (</). 
To  the  rule,  however,  that  a  misstatement  of  intention  will  be 


(a)  Kil'iin.itdH  V.  Fif:miiiirirf,  (lSS."i) 
•2\)  Ch.  I),  iyj.  In  Jiinl,;,  V.  .I/i.wy. 
(185'"  r>  H.  L.  V.  18.-,.  the  ohlitfcc  nt  ii 
Ixniil  Imviii:.'  rvpifsfntcd  t.<  the  iil.lij.'(ir 
that  it  w.is  lice  intention  not  tuenfDroe 
payment  of  it.  m/ii-  in /art  hurl/i,/  that 
hitenfioii  lit  the  fimf  thnt  nhf  mn,/i-  the 
repreM-iitiitidii.  tlio  (ibli-.'or  on  the  fiuth 
of  such  reiiie»entiition  entoreil  i.ito 
oiij,'agements  wliich  nlteivd  his  |iositiiin. 
The  ol)!ij:ee  sub-e'iueiitly  cli.inged  lier 
mind  unci  sought  Id  enforce  her  iliiiin. 
The  oliligor  tiien  sueil  fur  an  injunction 
to  restrain  her  frmn  so  doing,  but  ttie 
Hon-icot  Lords  dis  i.issed  the  bill  on  the 
ground  that  the  representation  of  in- 
tention did  not  amount  to  a  contract, 
and  that  thie  h.id  been  no  misrepre- 
sentation of  fact  which  conld  create  an 
estoppel.  And  see  Chaihrirk  v.  Miiii. 
niitff,  (l!?;tfi)  A.  C.  231,  P.  C.  at  p.  Jli.s. 


('<)  y/<.<-  V.  (i.HuVmll,  (1821)  R.  k  K. 
4*11. 

I-')  lt,;j.  V.  twih-r,  (1877)  2  Q.  li.  I), 
•"d".  And  in  Ileij.  v.  (iin-ilnii.  (I8S'.») 
2:1  M-  H.  1>.  p.  MW,  Wills,  J.,  exprc-siMl 
liiniself  to  lie  i:nable  to  see  wh.v  a  mis- 
H'presentalion  as  to  a  person's  intention 
should  nut  ije  capable  of  supporting  an 
indictment,  though  it  was  unncjes.sary 
in  that  case  tu  decide  the  point. 

(./)  113  Jc  (U  Vict.  c.  48. 

((•)  The  iloctrine  of  non-contribution 
l>etween  tort-feasors  is  expressly  avoided 
by  statutory  cuictment  in  the  case  of 
liabilities  incurreil,  by  tlie  directors  ot 
companies,  through  mailing  fraudulonlly 
untiue  statements  {tlermm  v.  .Sittijixnii, 
(I!tti3)2  K.  B.  lt>7,  C.  A.). 

(/•)  21  A:  2.-.  Vict.  c.  !•«. 

{;/)  Her  k.  H'hitn/mr  iVriylit,  (I'J'H) 
Times  Newspai>er,  .Jan.  27th. 


MItinEriiKNENTATION   OF    INTKNTION. 


525 


efficient,  there  is  an  exception  where  the  parties  Btan.l  in  the   Ex..,,,,,,,,  ,„ 
relation  o(  ven.h.r  an.l  purchaser,  in  ^vhieh  case  a  nuH.tatei.ient  I';;,:;;';.:;!, 
iiH  to  the  hiKhesl  pric»)  which  the  oiiu  party  haH  it  as  hiM  intention   i'"-^*'""- 
to  Rive,  or  the  lowest  price  wliicli  the  other  haH  it  as  his  inL-ntion 
to  accept,  will  iK.t  afford  a  caus«  of  action  (-0.     As  tlie  ol.ject  ..f 
such  miMHtatenient  iu  u.i.Ieniahly  to  deceive,  tlie  excptiun  must 
1)6  rewarded  as  somewhat  anomalous,  and  the  only  oxi)lnnation 
rteems  tr)  he,  that  it  is  ho  customary  for  persons  stan.lin-  in  that 
relation  to  tell  falsehoods  of  that  description  that  no  reason.il.le 
person  ouRht  ever  to  he  deceived  hy  them,  and  it  is  tiie  party's 
own  fault  if  he  is.     The  purchaser  is  not  hound  to  disclose  the 
highest  price  he  chooses  to  give,  hut  is  "  at  lihertv  to  do  that  as 
a  purchaser  which  every  seller  in  this  town  doe:,  everv  dav.  who 
tells  evuiy  falsehood  he  can  tu      -.ice  a  huyer  to  purchiisu  "  (/,). 
Indeed,  it  has  heen  said  that  pe.^ons  standing  in  the  position  of 
vendors  or  purchasers  may  with  impunity  make  certain  kindtj 
of  misstatements  as  to  which  tliere  can  be  no  question  hut  that 
they  are  misstatements  of  fact.     "  An  action  of  deceit  cannot  be 
maintained  against  a  \endor  for  having  falsely  affirmed  that  a 
person  hid  a  particular  sum  for  the  estate,  althoi    '        .  pur- 
chaser was  thereby  induced  to  purchase  it  and  was     ■■<        .'  in 
the  value  "(c).     If   that   be  law  it  would  seem   clea.     .,  il  the 
exemption  from  liability  for  the  species  of  deception  now  under 
discussion   does   not    depend    upon    any   supposed    discinction 
between  a  statement  of  intention  and  a  statement  of  fact.     It  is, 
however,  actionable,  and  indeed  punishable  under  the  criminal 
law,  for  a  person  to  effect  a  sale  of  goods,  by  wilfully  and  fraudu- 
lently  making  a  misrepresentation  to  the  buyer  as  to  the  nature 
of  a  chattel  in  specie  (d). 

As  with  intention  so  with  opinion ;  the  question  whether  a  man  Misstatement 
does  or  does  not  entertain  a  particular  opinion  is  a  question  of  "'  "i^"'""'- 
fact.     An  expression  of  opinion  not  honestly  entertained,  and 
intended  to  be  acted  upon,  cannot  be  regarded  otherwise  than 
as  a  fraud  (e).     The   obstacle   in   the  wav  of  maintainin"   an 


(rt)  1>r«<.«T.  A>//.«.  (ISl(i-i2)12Ea»t,       Kci 


<;:H2  :  in  Exch.  Ch.  4  Taunt.  488 


lie,  Ab.  lol,  i>l.  iti. 


0')  Per    Mansfiul 
h'-l/t,  (1812)  4  Taunt 


1,   CI.,    I 

p.  ma. 


enioii    V. 


(•)  SugYl.  V.  i  P..  I4tb  (Hi.  p,  2,  r-;ti 


(</)  Ri'ij.  v.  Itiifhiirk,  (18r.t!)  7  Cox 
C.  C.  12ii. 

C)  See  per  Willes,  ,1.,  Aiiiln-imn  T. 
Panjic  Insurance  Cti.,  {Jol'i)  L.  ii.  7 
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action  for  a  false  representation  as  to  a  mere  matter  of  opinior 
lies  in  the  difficulty  of  proving  what  the  defendant's  real 
opinion  was. 

A  misrepresentation  as  to  a  person's  legal  position  may  be  a 
sufficient  misstatement  of  fact  to  aflford  matter  of  defence ;  thus 
a  fraudulent  misstatement  as  to  the  legal  effect  of  a  deed  will 
preclude  the  party  guilty  of  the  fraud  from  enforcing  the  deed  (n). 
Ard  a  similar  rule  prevails  where,  in  the  absence  of  independent 
advice,  a  material  fact  has  been  kept  back  from  the  knowledge 
of  the  party  executing  the  deed  (b),  but  whether  such  conceal- 
ment or  misstatement  will  give  a  cause  of  action  for  deceit  has 
apparently  never  been  decided,  though  there  seems  to  be  no 
valid  reason  why  it  should  not  (c). 

A  misrepresentation '  may  be  either  express,  or  implied  from 
conduct. 

Even  where  a  representation  is  in  express  terms  it  may  be 
open  to  question  what  is  to  be  understood  I>y  them.     The  proper 
construction  to  put  upon  the  words  used  is  not  necessarily  tlie 
literal  one.     "  If  a  person  make  a  representation  of  that  which 
is  true,  if  he  intends  that  the  party  to  whom  the  representation 
is  made  should  not  believe  it  to  be  true,  that  is  a  false  represen- 
tation "  (d).     Conversely  if  a  statement  be  in  terms  untrue,  but 
not  intended  or  not  calculated  to  be  interpreted  in  its  literal, 
sense,  it  cannot  be  charged  as  a  deceit.    To  this  latter  '  ead 
may  possibly  be  referred  the  case  of  exaggerated  praise  by  a 
vendor  (e),  as  where  he  says  his  goods  are  the  best  in  London 
for  the  price,  he  knowing  that  the  very  same  articles  are  pro- 
curable in  the  immediate  neighbourhood  at  a  lower  price.     He 
knows  that  his  statement  will  be  construed  as   mere  puffing. 
Again,  fragm-  ntary  statements  may  be  in  terms  true  so  far  as 
they  go,  but      they  suggest  that  which  is  false,  and  are  intended 


C.  p.  p.  6!l :  though  in  Peek  v.  friiriwi/, 
(1H73)  L.  H.  (I  H.  L.  j).  404,  there  is 
a  passage  in  Lord  Cairns's  judgment 
which  seems  ti>  suggest  that  in  liis  view 
a  statement  of  opinion  is  not  a  state- 
ment of  fact. 

(rt)  Tfirn'/i/rhl  v.  London,  liriijhtim  ,<• 
South  Coaxt  R.   Co.,  (187())  2  Q.  H.  D.  1. 

(i)  Jiarron  v.    ^yillin,  (19iW)   2   Ch. 


121;  and  see  O'Connor  v.  Fo/n/.  (190:>y 
I  Ir.  R.  1. 

((•)  See  IfW  London  Comiiiernn! 
Hank  V.  KitMin,  (I8S4)  13  Q.  n.  D.  Htlii. 

(d)  Per  AMcrsou,  D..  Mo,'hii  v.  If,',j- 
mnih,  (1842)  10  il.  Jc  W.  p.  l.VS. 

(?)  Though  it  may  also  be  explained 
on  the  ground  given  above,  that  tlic 
case  of  vendor  is  anomalous. 


'"5  •"^fii^Bmsa** " 
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to  do  SO,  that  will  constitute  an  actionable  fraud  (a)  "  Sup 
posing  you  state  a  thing  partially,  yo..  make  as  much  a  false 
statement  as  if  you  misstated  it  altogether.  Every  word  may  be 
true,  but  If  you  leave  out  something  which  qualifies  it,  you  make 
a  false  statement.  For  instance,  if  pretending  to  set  out  the 
report  of  a  surveyor,  you  set  out  two  passages  in  his  report,  and 
leave  out  a  third  passage  which  qualifies  them,  that  is  an  actual 
mistatement "  (/)). 

A  misrepresentation  may  be  implied  from  a  party's  conduct- 
if  one  conducts  himself  in  a  particular  way  with  the  object  of 
fraudulently  inducing  another  to  believe  in  the  existence  of  a 
certain  state  of  things  contrary  to  the  fact  and  to  act  upon 
the  basis  of  its  existence,  and  damage   results    therefrom  to 
the   party  misled,  he  who  misled  him   will   be  just   as  much 
hable  as  if  he  had  misrepresented  the  facts  in  express  terms  (c) 
If   a   person    goes   into   a    shop  in    a    University    town     not 
being  a  member  of  the   University,  and   purchases  goods  on 
credit,  the  fact  that  he  is  at  the  time  wearing  a  college  cap 
and  gown  amounts  to  a  representation  that  he  is  a  member 
of    the    University,    and,    tlierefore,    may    be    safely    trusted 
although  he   makes  no  statement  in  terms  to  that   effect  {d)[ 
Again    it    amounts    to    fraudulent    misrepresentation,    sound- 
ing   in    damages,    for    a    person   wilfully  and  deliberately  to 
induce    an    innocent    person    to  commit  a   statutorv  oftence, 
by  representing  the  obnoxious  act  as  being  neither  illegal  nor 
immoral  (e).  ° 

And  where  a  transaction  between  two  parties  is  tainted  by  an 
original  misrepresentation  by  one  of  them  neither  laches  nor 
condonation  will  be  imputed  to  a  plaintiff  who  has  continued 
to    make   payments    (under    protest)    after    finding    out    the 
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(.a)  See  j>er  Lord  Cairns,  Peek  v. 
Oiirne;/,  (1873)  L.  R.  6  H.  L.  p.  403. 

(J)  J'er  James,  L.J.,  Arhcri,/M  v. 
ycwhold,  (1881)  17  Ch.  D.  p.  318  ;  and 
sceyx-r  Lord  Selbome,  (\»i1tx  v.  Bomvll 
(188r,)ll  App.  Cas.  p.  2:i<i. 

((•)  As  to  what  amount  and  character 
of  wilful  misrepresentation  will,  and 
will  not,  entitle  a  plaintiff  to  an  injunc- 
tion   restraining    the  defendant    from 


continuing  a  series  of  misstatements 
whereby  the  plaintiff  is  agprrieved,  see 
AgeUo  v.  Moi-nlei/,  (1898)  1  Ch.  274  ; 
Walter  v.  Aithtim,  (1902)  2  Ch.  282. 

(rt)  Hfix  V,  liarnarii,  (1837)  7  C.  &  P. 
7st  :  and  .-eii  Itnj.  v.  Joiiei,,  (I,m)8)  1 
H.  H.  1 1'J.  a  case  of  obtaining  a  meal  at 
a.  restaurant. 

{f)  l!i,n;m-x  v.  7J/„„/c.«  ,i,id  Jamemn, 
(ISU'J)  1  ii.  I!.  81 1;. 
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misrepresentation.     Such  payments  being  held  not  to  amour 
to  an  affirmation  of  the  contract  by  him  (a). 

An  instance  of  misrepresentation  by  conduct  arises  in  the  cas 
of  issuing  for  use  a  chattel  which,  to  the  knowledge  of  the  part 
issuing  it,  cannot  safely  be  used  in  the  way  in  which  he  know 
that  it  is  likely  to  be  used.  Such  issue  for  use  amounts  to 
representation  that  it  may  be  safely  used,  and  presumably  non 
the  less  is  this  so  where  the  thing  is  delivered  in  pursuance  of  i 
contract  of  sale. 

It  is  conceived  that  a  person  who  sells  a  gun  to  another  for  us^ 

inii)liedly  represents  theicby  that  so  far  as  he  knows  the  gun  i 

a  safe  one  (b).     And  this  representation  incorporates  in  the  ac 

of  sale  itself,  alike  by  implication  of  law  and  by  statute,  a  warrant; 

of  such  fitness ;   which  the  vendor  cannot  limit   by  a  merel; 

general  repudiation  of  warranty  applying  to  all  the  varioui 

classes  of  goods  in  which  he  deals.    He  must,  in  order  to  mak( 

such  repudiation  apply  to  the  sale  of  a  specific  article,  which  ht 

knows  to  be  of  an  unusually  dangerous  nature,  at  the  time  of  sale 

inform  the  purchaser  of  the  exceptional  risk  attendant  upon  its 

use(f).     So,  too,  one  who  sells  animals  which  he  knows  to  be 

suffering  from  an  infectious  disease,  and  which  he  also  knows 

the  purchaser  is  likely  to  put  along  with  other  uninfected  animals 

of  his  own,  is  presumably  liable  to  an  action  of  deceit  if  by  reason 

of  the  non-disclosure  of  the  disease  such  other  animals  of  the 

purchaser  are  injured  (</).     Thus,  where  the  defendant  knowingly 


(«)  JMloi/  V.  Mutual  Rexerre  Life 
Auuraiiir  Co..  (1»0.">)  22  T.  L.  B.  59. 

(//)  It  is  on  this  ground  alone  that 
the  question  left  by  Parke,  B.,  to  the 
jury  in  Lumiridije  v.  Levy,  (1837)  2 
M.  &  W.  .")19,  whether  tlie  defendant 
warranted  the  gun  to  be  a  safe  and 
secure  one,  can  be  explained  :  since,  so 
far  as  appears  from  the  evidence  in  that 
case,  the  only  erprem  representation 
was  that  the  gun  was  by  Nock,  which 
did  not  necessarily  import  any  state- 
ment that  the  gun  was  sound.  Its 
being  unsound  was  quite  consistent 
with  the  representation  being  true. 

(c)  Clarke  v.  Army  Sf  Sary  Co- 
fljieratire  Society.  (1903)  1  K.  B.  155, 
C.  A.    For  Sale  uf  Goods  Act  at  length, 


see  Chitty  on  Contracts,  Ch.  XIII. 

(d)  In  such  cases  no  doubt  fraud  is 
not  strictly  essential  to  liability.  It 
was  seen  above  (p.  479)  that  where  the 
injury  resulting  from  the  plaintiff's 
having  been  misled  into  acting  as  he 
did  was  a  physical  injury,  it  is  enough 
to  show  negligence.  If  a  person  when 
issuing  a  thing  for  use  omits  from  pure 
forgetfulness  to  disclose  a  dangerous 
character  which  he  kiows  it  to  possess 
he  is  liable  for  any  da  lage  that  ensues. 
But  a  vendor  of  an  article  which  he 
knows  to  have  some  ilangerous  quality, 
which  would  render  it  unsaleable  if  dis- 
closed, does  not  omit  to  disclose  it  from 
forgetfulness  ;  in  his  case  therefore  the 
action  is  more  appropriately  framed  in 
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sold  a  diseased  cow  at  a  nmrket  witl.out  di.closin,  the  fact  of  the 

y  Hhereby  t„,„i,he,  eride„e»  of  a  ■■e,,„,e„.ati„„  111  soZ  .i 

Bense  ci  raankind  "  (a)      In   M„ll  Jl  \r  \         ' '°"''"°'' 

he  course  of  argument  expressed  an  opinion  tha  \vh  r  L^la" 
buys  0  an^al  without  any  express  ^Lranty  of  ZIZ^  ^ 
disease,  h.  putting  it  along  with  other  anin^als  is  n  t  L  natZ 
consequence  of  the  purchase-otherwise,  where  he  bu^wS  a 

::;r  di^sr"^-^- --------  "- 

In  yet  another  case  (.)  where  the  defendant  sent  to  market 

faults,     and  the  purchaser  put  them  with  other  pi<.s  of  liis  own 
which  caught  the  fever  and  died,  the  House  of  Lo^  si     j  Z 

he  purchaser  could  not  recover  damage  for  the  non-di  ctsuL 
but  hey  ..nt  expressly  upon  the  ground  that  the  sale    as ''wh 
all  faults      suggesting  thereby,  though  they  declined  to  ded 
he  point,  tha    in  the  absence  of  such  a  condition,  the  ncHidis 
closure  would  have  amounted  to  supJ,   o   ,,,•  "'«  non  ais- 

would  „ave  ,„„„<,.d  a„  ac  ta/o/ltiM.r    Thir'"  °"  T 
r^^ri^  t„e  te.«  o, .,«  co„aiU„,.,Tl'a,  p     in^t 
h.,er  upon  enquiry,  and  as  amounting  t„  an  express  LsaZ  ^ 
fte  rapresentalion  „,  fteedom  tan,  infectious  disease  S  bu 

r  that  condtfon,  w„„,d  have  been  implied  from  the  me  a  at  W 
I.  «ems  clear  tha.  .here  the  relation  between  the  partiest  not  u,,.  .,  ,„ 

''°""-'      "■  '-       '  lit'  liangei'oua 

Cas  13"'"'''   '■   ""''''"'  ^'^")  ^  ^Pl'-   ''"'■''"'■''■ 

('/)  See  i,e,-  Lord  Cairns,  ihUl.  p  oj 
niul  jier  Lord  Selborne,  p.  2l». 

0)  The  case  of  /////  v.  Jy„//«,  (1.957) 

2  H..VN.  29!.,  where  in  similar  circum. 
stances  tlie  action  was  held  not  to  lie 
turned  entirely  on  the  faulty  framing 
of  the  declaration,  which  contained  no 
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deceit.  It  is  only  where  such  a  thing 
IS  issued  gratuitously  that  an  action 
for  negligence  is  the  more  aoMicnriate 
form. 

(«)  lliHlger  v.  Mcholh,  (1873)  28 
L-  T.  X.  .S.  441.  It  is  true,  he  g.ies  on 
to  suggest,  that  the  case  uiLdit  be 
different  if  the  animal  wei^e  sold 
privately,  but  he  gives  no  reason  for  his 
proposition. 

(*)  (1886)  L.  K.  1  C.  P.  p.  5fi2. 
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that  of  vendor  and  purchaser  the  party  who  puts  an  article  in' 
the  hands  of  another  to  be  used  in  a  particular  way  is  bound  i 
warn  him  of  any  defect  in  the  article  which  to  his  knowledge 
likely  to  make  the  user  dangerous.  This  is  the  rule  in  the  cai 
of  a  gratuitous  loan.  "  By  the  necessarily  implied  purpose  i 
the  loan  a  duty  is  contracted  towards  the  borrower  not  to  coi 
ceal  from  him  those  defects,  known  to  the  lender,  which  me 
make  the  loan  perilous  ...  to  him "  (a).  A  similar  duty  i 
warn  of  the  existence  of  a  hidden  danger  arises  in  the  case  of 
gift  (h).  But  if  there  is  a  duty  to  disclose  defects  which  may  I 
productive  of  injury,  where  the  party  acts  gratuitously,  it 
difficult  to  see  how  his  duty  can  be  less  where  he  acts  for  rewai 
Doctrine  of  as  in  the  case  of  a  vendor.  No  doubt  where  a  vendor  sells 
•'i'.Tues  onf'"^  specific  thing  which  the  buyer  has  an  opportunity  of  inspectin< 
to  iixs  of  pur-  )je  ^iii  not  as  a  rule  be  liable  on  the  contract  to  make  good  i 
anrrprofiT^  the  buyer  his  loss  arising  from  the  thing  turning  c  it  to  be  wortl 
less  in  consequence  of  the  existence  of  some  secre:  defect  know 
to  but  not  disclosed  by  him.  So  far  as  the  buyer's  loss  of  h 
purchase-money,  or  of  any  profit  which  he  would  have  made 
the  defect  had  not  existed,  is  concerned,  the  general  rule  i 
caveat  emptor  (c).  To  entitle  the  purchaser  to  recover  damag( 
for  such  loss  mere  non-disclosure  is  not  enough,  there  must  I 
some  active  concealment,  or,  as  it  has  been  termed,  aggressi^ 
deceit  (rf)  ;  as  where  the  seller  of  a  vessel,  whose  bottom  and  ke 
were  rotten,  purposely  took  her  off  the  ways  after  she  nad  be« 
advertised  for  sale  and  floated  her  in  order  to  conceal  her  defe 
tive  condition  (e).  But  when  the  secret  defect  or  bad  quality  ^ 
the  thing  sold  is  not  merely  such  as  to  render  the  thing  itself  i 
less  value,  and  so  to  cause  the  buyer  to  lose  his  purchase-mone 
and  profit,  but  is  in  addition  noxious  and  dangerous  and  likely 
produce  damage  to  the  person  or  other  property  of  the  buyer,  in  tl 


Not  to  con- 
sequential 
injury. 


(a)  Pc/'  Coleridge,  J.,  Blaln-iiinre  v. 
Jtrixtol,  .<r.,  Jl.  Co.,  (lyns)  8  E.  4:  B. 
p.  1051.  The  duty  is  there  spoken  of  as 
contractual,  but  it  also  arises  c j'  ddlcfo, 
for  loans  and  gifts  are  in  this  lespocton 
tlie  same  footing,  and  a  gif*  "annot  ba 
ivjrarilcd  as  a  contract. 

{li)  I'.'r  Willes,  J..  Ih..eni(U)ir  v. 
n.imcs,  (ls66)  L.  R.  1  C.  P.  p.  286. 


((■)  PiirlhiKim  V.  Lfe,  (1802")  2  Ea: 
314.     See  Sale  of  Goods  Act,  181I.1  (ori 
.")7  Vict.  c.  71)  ;  and  see  lie;/,  v.  Rucbiu 
.6)  7  C.  C.  ('.  12«. 

y_(})  I'erJcT\i»,C.J.,Kfutixv.  Cadtiga 
(18.-)1)  10  C.  B.  p.  fiOO. 

(r)  Sflnieithr    v.     Heath,     (1813) 
Camp.  TiOfi.  witli  which  cp.  Baqlrhnh 
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event  of  his  U8mg  or  dealing  with  the  thing  in  the  way  in  which 
he  seller  intends  him  to  use  or  deal  with  it.  or  knows  that  he  is 
hkely  to  use  or  deal  with  it,  the  seller  must,  it  is  apprehended, 
be  under  an  obligation  to  disclose  such  secret  defect  or  bad  quality 
If  he  knows  of  its  existence  ;  and  must,  in  the  event  of  his  not 
discloBing  It,  be  held  liable  for  any  damage  to  the  person  or  other 
proper  y  of  the  buyer  naturally  resulting  from  the  user,  as  upon 
an  implied  representation  that  such  defect  or  bad  quality  did  not 
exist;  though  at  the  same  time  the  rule  ot  caveat  emptor  will 
exclude  his  liability  to  refund  the  purchase-money  (a).     The  view 
here  put  forward  seems  no  doubt  at  first  sight  to  point  to  an 
inconsistency,  in  that  it  suggests  that  where  the  noxious  quality 
of  the  thing  sold  is  also  the  cause  of  the  depreciation  in  it  va^^e 
the  seller  IS  at  one  and  the  same  time  under  an  obligation  and 
ye  not  under  an  obligation  to  disclose  the  defect.    But  the  incon 
sistency  IS  only  apparent ;  it  is  quite  consistent  with  there  being  no' 
obligation  arising  out  of  the  contract  as  between  vendor  and  pur- 
chaser that  there  may  be  an  obligation  imposed  by  law  as  between 
^an  and  man.    And  further,  the  fact  that  the  noxious  qualUy" 
also  the  causeof  thelessening  of  value  and  that  consequently  the 
vendor  cannot  disclose  the  one  without  also  disclosing  the  other 
.8  merely  accidental;  cases  might  readily  be  put  in  whkh  the 
•njurious  quality  was  wholly  distinct  from  the  cause  of  depreda! 
ijan,  and  in  such  cases  the  apparent  inconsistency  would  altogether 
disappear-for  instance,  a  gun  might  be  sold  which  was  worth 
less  by  reason  of  the  insufficiency  of  the  stock  and  locks,  but 
dangerous  only  by  reason  of  the  fact,  known  to  the  vendor,  that 
.twasloadedatthetime  of  the  sale;  though  the  vendor  would  not 
be  bound  to  mform  the  buyer  as  to  the  worthlessness  of  the  gun 
he  surely  would  be  liable  for  any  injury  caused  to  the  buyer  by' 
reason  of  the  non-disclosmre  of  the  fact  that  the  gun  was  loaded. 
And  If  so.  no  substantial  distinction  can  be  drawn  between  the 
case  so  put  and  one  in  which  the  dangerous  character  of  the 
article  also  affected  the  value,  as  for  instance  where  the  dangerous 
character  of  a  gun  arose  from  permanent  defects  in  the  barrels 
No  representation  of  the  non-existence  of  defects,  however,  is  NoimpHed 

/•/.^  A-  I.    tu  represent*. 
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both  parties 
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Secret  com- 
mission. 


State  of 

defendant's 

mind. 


Knowledge 
of  untruth  of 
representa- 
tion. 


FRAUD. 


to  be  implied  from  mere  non-disclosure  where,  the  means  of 
knowledge  of  both  parties  being  equal,  it  is  under  the  circumstances 
reasonable  to  expect  that  the  plaintiff  will,  before  acting  on  the 
assumption  of  such  defects  not  existing,  exercise  his  means  of 
knowledge  and  investigate  the  state  of  things  for  himself  (a). 
Thus,  where  the  defendant  demised  to  the  plaintiff  a  house  which 
he  knew  to  be  in  a  ruinous  and  dangerous  condition  without 
disclosing  the  fact,  and  shortly  after  the  plaintiff  entered  upon 
occupation  the  house  fell  down,  whereby  he  was  injured  in  health 
and  his  goods  were  damaged,  it  was  held  that  he  could  not 
recover  damages  for  such  injury,  for  the  fact  of  a  house  being 
ruinous  is  apparent  to  any  one  who  takes  the  trouble  to  examine 
it,  and  it  was  the  plaintiff's  own  fault  that  he  did  not  make  a 
proper  investigation  and  satisfy  himself  as  to  the  condition  of  the 
house  before  he  entered  upon  the  occupation  of  it  (6). 

Again,  the  payment  of  a  bribe  or  secret  commission,  by  one 
principal  to  the  servant  or  agent  of  the  other  principal  to  a  con  .ract, 
is  prima  facie  evidence  of  fraud  and  will  entitle  the  party  whose 
servant  accepted  the  bribe  to  rescind  the  contract  which  he  may 
have  been  induced  subsequently  to  enter  into  with  the  briber  (c) 
upon  the  ground  that  the  transaction  is  tainted  by  the  corrupt 
dealing.  And  the  same  rule  applies  where  a  sub-agent  accepts  a 
commission  from  the  other  party  to  a  transaction  without  the 
knowledge  of  either  the  chief  agent  or  of  the  principal  on  behalf 
of  whom  such  chief  agent  was  acting  {d). 

The  next  matter  to  be  considered,  in  connection  with  the  con- 
ditions of  liability  to  an  action  of  deceit,  is  the  state  of  the  defen- 
dant's mind  ae  regards  his  knowledge  of  the  falsity,  or  belief  in 
the  truth,  of  the  representation  which  he  makes  (e). 

(1.)  If  the  defendant  knows  his  statement  to  be  untrue  he  will 
be  responsible  (/).    If  he  have  knowledge  of  the  untruth  it  will 


(«)  Eijual  means  of  knowledge  is 
immaterial  where  there  is  an  express 
representation,  for  the  plaintift  is  there- 
by put  off  his  guaid  :  Dohell  v.  Sterenn, 
(1825)  3  B.  &  C.  623. 

(A)  Keiite*  V.  rudogan,  (1851)  10 
C.  B.  501.  The  loss  of  the  benefits 
expected  to  be  enjoyed  from  the  lease 
itself  was  covered  by  the  principle  of 
i-arf.it  I'lnji'or ;  the  casc  la  only  cited 


with  reference  to  the  damages  ulmi ; 
and  see    Cavalier  v.   Pojie,  (1905)  74 
I..  J.  K.  B.  857  C.  A. 
((•)  Barti-am  .<•  Si>wi  v.  Lloyd,  90  L.  1. 

357,  C.  A. 

(d)  Powell  .V  llwmaew  Etan  Jotie^  ,<' 
Co.,  (1905)  1  K.  B.  11. 

(e)  Gin-don  v.  Street,  (1899)  2  Q.  B. 
641,  C.  A. 

(J-)  PaiUy  V.  Freewan.  (1789)  3  T  R 
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be  perfectly  immaterial  that  he  may  not  have  acted  fraudulently 
Of  gam  to  himself  or  of  injury  to  the  plaintiflf.     Thus  if  a  person 

hr::r  "T*  *"  '*"  '^^'^  «-'ty  of  a^honesty  ecomirds 
h.m  as  thoroughly  trustworthy  to  another,  who  employs  hT'n 

consequence  0  such  recommendation,  he  will  be  re  police  f" 
the  subsequent  dishonest  conduct  of  the  semnt.  although  his 
only  object  in  making  the  untrue  statement  was  to  assfst  th 
servant  in  getting  employment  (a).  So.  whei.  a  bill  hav  ng  b  en 
presented  for  acceptance  at  the  office  of  the  drawee  in  his  Znce 
e  defendant  wrote  on  the  bill  an  acceptance  as  by  p^o  u  rn 
of  the  drawee,  knowing  that  he  had  not  the  drawee's  authority  to 
do  so.  but  honestly  believing  that  the  acceptance  would  be  riS 

mthout  ratification  of  the  acceptance,  the  defendant  was  held 
liable  to  an  indorsee  for  the  untrue  representation  of  authority  o 
accep^  notwithstanding  that  he  had  acted  without  any  co^^ 

(2.)  Although  the  party  making  the  representation  may  have  Absence  of 
had  no  knowledge    of  its  falsehood,  yet  he  will  be  eauall^  ^""'"''^ 
responsible  if  he  had  no  belief  in  its  truth,  and  made  it'"  nt  '™"- 
caring  whether  it  was  true  or  false  "  (c).    "  If  a  man  having  no 
knowledge  whatever  on  the  subject  takes  upon  himself  to  repretr t 
a  certain  state  of  facts  to  exist  he  does  so  at  his  peril.  anTi^T' 
done  either  with  aviewto  secure  some  benefit  to  himself  or  todeceive 

hiitlf  r''°  /l-^"  '"''  ^""^y  °'  ^  ^^^"^'  '''  h«  t-tes  upon 
himself  to  warrant  his  own  belief  of  the  truth  of  that  which  he 
BO  asserts"  (^.  "Any  person  making  such  a  statement  musi 
a  ways  be  aware  that  the  person  to  whom  it  is  made  will  under- 
stand. If  not  that  he  who  makes  it  krmcs,  yet  at  least  that  he 
beheres  i  to  be  true.  And  if  he  has  no  such  belief  he  is  as 
much  guilty  of  fraud  as  if  he  had  made  any  other  representation 
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al.  This  was  the  first  case  in  which 
fraud  was  held  to  give  a  cause  of  action 
between  persons  not  parties  to  a 
contract. 

(a)  Foster -7.  Ckarhii,  nS30)  a  Bine 
39(i.  * 

e--)  Polkill  V.   Waiter,  (1632)  3  B.  i 


Ad.  114.    See   too   j^r    Lord    Cairns, 
Peek  V.  (Hirney,  (1873)  L.  R.  6  H  I 
p.  409.  ■   '■ 

(c)  Per  Smith,  J.,  Mife  v.  S„ker 
(lfl<3)llQ.  B.D.  p.  27.-.. 

(rf)  Per  Maule.  J..  jBran:!  y.  Ed^iend' 
(1H53)  13  C.  B.  p.  786. 
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That  belief 
unreasonable 
will  not 
suffice. 


which  he  knew  to  be  false,  or  did  not  believe  to  be  true  '*  (o) 
This  is  the  condition  of  mind  referred  to  by  Lord  Cairns  in  Ree» 
Hirer  Co.  v.  Smith,  where  he  says,  "I  apprehend  it  to  be  the  rule  o 
law,  that  if  persons  take  upon  themselves  to  make  assertions  ai 
to  which  they  are  ignorant  whether  they  are  true  or  untrue,  the^ 
must  in  a  civil  point  of  view  be  held  as  responsible  as  if  they  ha( 
asserted  that  which  they  knew  to  be  untrue"  (b).  Bv  the  tern 
"  ignorant "  he  must  be  understood  to  have  meant  consciously 
ignorant,  devoid  of  belief  in  the  truth  of  their  assertions  (c) 
So,  "  where  a  man  swears  to  a  particular  fact  without  knowing 
at  the  time  whether  the  fact  be  true  or  false,  it  is  as  much  perjure 
as  if  he  knew  the  fact  to  be  false  "  (</).  It  is  to  statements  madt 
in  this  manner,  where  the  condition  of  the  mind  is  purely  negative 
as  to  belief,  that  the  epithet  "  reckless  "  is  properly  applied  (e). 

(8.)  Whether,  however,  in  the  case  of  a  party  making  a  mis- 
statement which  he  honestly  believes  to  be  true,  the  mere  fact 
of  his  belief  in  its  truth  is  of  itself  a  defence  to  an  action  of 
deceit,  or  whether  he  must  not  be  held  liable  if  it  be  shown  that 
he  was  negligent  in  not  acquiring  knowledge  of  the  untruth, 
in  other  words,  that  his  belief  was  founded  upon  unreasonable 
grounds,  is  a  question  which  until  recently  had  not  been 
definitely  seitled.  Although  the  great  weight  of  authority  (f) 
was  undoubtedly  in  favour  of  the  contrary  view,  there  was  some 
authority  (g),  and  much  reason  in  principle,  in  favour  of  the  vie'v 
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(a)  Per  Lord  Herschell,  Derry  v. 
Peek,  (1887-9)  14  App.  Cas.  p.  368; 
and  see  Pritty  v.  Child,  (1902)  71 
L.  J.  K.  B.  512. 

(J)  (1869)  L.  K.  4  H.  L.  p.  79  ;  and 
see  Angut  v.  Clifford,  (1891)  2  Ch.  449. 

(c)  See  Haycraft  v.  Creaty,  (1801) 
2  East,  p.  107,  where  an  assertion  of 
knowledge  was  held  to  mean  an  assertion 
of  belief. 

(i)  Per  Lawrencti,  J.,  Rex  v.  Mawhy, 
(1796)  6  T.  B.  p.  637.  Here  also  the 
term  "  knowledge  "  is  used  in  the  sense 
of  belief. 

(«)  The  expression  "recklessness" 
when  used  in  this  context  must  not  be 
confused  with  mere  absence  of  reason- 
able ground  for  believing  the  statement 
to  be  true.    See  per  Lord  Herschell, 


Derry  y.  Peek,  (1887-9)  14  App.  Cas. 
p.  361.  See  too  Angu*  v.  Clifford. 
(1891)  2  Ch.  449  ;  and  see  Pritty  v. 
Child,  (1902)  71  L.  J.  K.  B.  612. 

(/)  This  authority  consisted  almost 
entirely  of  dicta  ;  the  only  direct  deci- 
sions on  the  point  being  Taylor  v.  Aah 
ton,  (1843)  11  M  &  W.  401  ;  and  possibly 
the  judgment  of  BramweU,  L.J.,  in 
Diekton  Y.  Reuter't  Telegram  Co.,  (1877 ) 
3  C.  P.  D.  p.  6. 

(^)  Ex.  gr.  the  judgment  of  Maule,  .1. 
in  Shrewibury  v.  BUmnt,  (1840-1)  2 
M.  k  O.  476  ;  that  of  Lord  Chelmsforil 
in  Weitern  Bank  of  Scotland  v.  Addi, 
(1867)  L.  R.  1  Sc.  App.  p.  162,  and  thar 
of  Jessel,  M.R.,  in  Smith  v.  Chudtcicli 
(1882)  20  Ch.  D.  27. 
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that  liability  for  misrepresentation  iB  not  limited  to  cases  of 
fraud,  that  is  to  say,  cases  in  which  there  is  actual  knowledge  of 
the  untruth,  or  absence  of  belief  in  the  truth  of  the  statement, 
but  that  there  is  also  a  liability  where,  the  defendant,  though 
honestly  believing  in  the  truth  of  his  statement,  had  no  reason- 
able  grounds  for  such  belief,  and  made  the  statement  without 
taking  ordinary  care  to  ascertain  whether  it  was  true  or  false 
But  in  the  year  1889  it  was  finally  settled  by  the  House  of  Lords 
in  Derry  v.  Peek  (a)  that  it  is  essential  to  an  action  of  deceit  that 
there  should  be  actual  fraud,  a  guilty  intention  to  deceive,  and 
that  a  merely  negligent  misrepresentation,  however  gross  the  negli- 
gence  may  be,  will  not  suffice.     The  decision  in  this  case  does 
not.  however,  avoid  the  rule  laid  down  in  Collai  v.  Wright  {h) 
and  approved  in  Oliver  v.  Bank  of  England  (c)  "  that  where  a 
person  by  asserting  that  he  has  the  authority  of  the  principal 
induces  another  person  to  enter  into  any  transaction  which  he 
would  not  have  entered  into  but  for  that  assertion,  and  the 
assertion  turns  out  to  be  untrue,  to  t,he  injury  of  the  person  to 
whom  it  is  made,  it  must  be  taken  that  the  person  making  it 
understood  that  it  was  true,  and  he  is  liable  personally  for  the 
damage  that  has  occurred." 

Moreover  it  is  not  enough  that  the  defendant  should  at  one  Defendant 
time  have  had  knowledge  of  facts  contrary  to  the  representation  fo'S^tf^K 
that  he  makes,  if  at  the  time  of  making  the  representation  he  has  wSr" 
honestly  forgotten  those  facts.    It  was  indeed  formerly  thought 
otherwise.    Thus  in  Brownlie  v.  CampbeU  (d)  Lord  Selbome  said, 
"  The  mere  forgetfuhiess  by  a  man  who  has  known  a  certain' 
fact,  who  is  asked  whether  that  fact  has  happened  or  not   and 
says  positively  that  it  did  or  did  not,  cannot  possibly  be  an 
excuse ;  because  if  he  had  spoken  the  simple  truth  he  would  have 
said,  •  I  do  not  recollect  whether  it  is  so  or  not.'  "    In  Slim  v. 
Croucher  (e),  A.  having  appUed  to  the  plaintiff  for  an  advance  on 
the  security  of  a  lease  about  to  be  granted  to  him  by  the  defen- 
dant, the  plaintiff  inquired  of  the  defendant  if  he  intended  to 


(a)  (1887-9)  14  App.  Cas.  337. 

(J)  (1857)  8  E.  i  B.  647. 

(0)  (1902)  1  Ch.  610 ;  affirmed  tub. 
nam.  Starkey  v.  Bank  of  England,  (1 903) 
A.  C.  114  ;  and  Bee  Hamhro  v.  Surnand, 


(1904)  W.  N.  77,  C.  A. 

(<0  (1880)  5  App.  Cm.  p.  936. 

(e)  (.loSO)  1  De  '>.  F.  &  J.  518  ;  and 
see  Ma.-n/iam  v.  H  jrfr,  (ISTO)  SO  L.  T. 
418. 
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grant  it,  and;the  defendant  intimated  that  he  did,  but  there  was 
no  contract  with  the  plaintiflf  that  he  should  grant  it.     The  lease 
was  subsequently  granted  to  A.  and  mortgaged  by  him  to  the 
plaintiff,  but  owing  to  the  fact  that  the  defendant  had  previously 
granted  another  lease  of  the  same  premises  to  A.,  which  he  had 
mortgaged  to  a  third  party,  the  plaintiflPs  security  was  valueless. 
The  plaintiff  sued  the  defendant  for  damages  to  the  amount  of  bis 
advance,  and  the  fact  that  the  defeni'ant  had  honestly  forgotten 
the  circumstance  of  the  first  lease  was  held  to  be  no  defence. 
This  doctrine  seems  to  have  been  based  upon  the  ground  that 
"  the  plaintiff  cannot  dive  into  the  secret  recesses  of  the  defen- 
dant's heart,  so  as  to  know  whether  he  did  or  did  not  recollect 
the  fact  "  (a).    But  it  isinow  well  established  that  in  an  action  of 
deceit  it  is  essential  that  the  defendant  should  be  conscious  of  the 
untruth  of  his  statement  at  the  time  of  making  it  (h).     No  doubt 
when  it  can  be  shown  that  the  defendant  had  at  one  time  known 
facts  inconsistent  with  the  truth  of  his  statement,  there  will  be 
strong  evidence  for  the  jury  that  he  knew  such  facts  at  the  time 
of  making  the  statement  and  that  the  statement  was  consequently 
fraudulently  made,  and  if  such  knowledge  be  shown  to  be  of  very 
recent  date  the  inference  of  fraud  becomes  almost  irresistible ; 
but  the  existence  of  such  knowledge  at  the  time  of  the  statement 
must  be  found  as  a  fact,  mere  past  knowledge  cannot  as  matter 
of  law  be  treated  as  equivalent  to  fraud. 

In  the  converse  case,  where  the  defendant  does  not  acquire 
knowledge  of  the  untruth  of  his  statement  until  after  it  has  been 
made,  but  becomes  aware  of  it  before  the  plaintiff  has  acted  upon 
it,  there  seems  to  be  no  authority  needed  to  show  that  he  is 
bound  to  communicate  the  truth,  and  will  be  answerable  in 
damages  if  he  does  not  (c). 

Where  the  statement  complained  of  was  in  fact  true  at  the 
time  when  made,  but,  before  being  acted  upon  by  the  party  to 


(a)  Pvr  Grant,  M.B.,  JBun-oioet  v. 
Lock,  (1805)  10  Ves.  p.  476.  But  see 
jier  Bowen,  L.J.,  Angu*  v.  Clifford, 
(I891)2Ch.  p.  471. 

(*)  See^wr  Lord  Halsbury.  Derrij  v. 
Peek,  (1887-9)  14  App.  Cas.  p.  343.  For 
exception  to  this  rule,  see  Olirer  v. 
Bank  iif  £tigla>id,(_lWZ)  1  Cb.  610.     In 


Zmip  v.  Bouverie,  (1891)  3  Ch.  82,  the 
case  of  Slim  v.  Croucher  was  expressly 
overruled;  but  see  Chadwieky.  Manning, 
(1896)  A.  C.  231,  P.  C. 

(0  See  per  Lord  Blackburn,  Brown- 
lie  V.  Campbell,  (1880)  5  App.  Cas. 
p.  950. 
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whom  it  was  made,  has  been  rendered  untrue,  by  reason  of  a 
fact  coming  into  existence  to  the  knowledge  of  the  party  making 
it,  it  seems  doubtful  whether  the  non-communication  can  be  made 
the  ground  of  an  action  of  deceit  (a),  although  in  cases  in  which 
a  contract  has  been  entered  into  between  the  parties  upon  the 
faith  of  such  representation,  the  Court  will  not  hold  the  party 
to  whom  the  representation  was  made  bound,  unless  the  change 
of  circumstances  has  been  communicated  to  him  (h). 

As  with  the  defendant's  forgetfulness  of  facts  once  known,  so 
with  the  unreasonableness  of  the  grounds  of  his  belief ;  though 
it  will  not  of  itself  support  an  action,  it  will  be  evidence  from 
which  fraud  may  be  inferred.  There  must  be  many  cases 
"where  the  fact  that  an  alleged  belief  was  destitute  of  all 
reasonable  foundation  would  suffice  of  itself  to  convince  the  Court 
that  it  was  not  really  entertained,  and  that  the  representation 
was  a  fraudulent  one  "  (t). 

With  reference,  however,  to  this  non-liability  of  a  person  for  a  Fraud  not 
false  statement  carelessly  but  honestly  made,  a  distinction  is  to  esto1^M7  '*"^ 
be  taken  between  those  cases  in  which  it  is  sought  to  make  such 
false  statement  the  foundation  of  the  action,  and  those  in  which 
the  action  being  brought  for  another  cause,  it  is  incidentally 
sought  to  estop  the  defendant  from  denying  the  truth  of  his 
assertions.  Negligence  iu  making  a  misstatement  will  suffice  to 
found  an  estoppel.  "  But  an  estoppel  is  net  a  ciuse  of  action," 
and  the  decision  in  Derry  v.  Peek  does  not  "  in  any  way  affect  the 
law  relating  to  estoppel  where  such  law  is  applicabie  "  («/).  Of 
this  principle  the  case  of  Burrowes  v.  Lock  (e)  is  an  illustration. 
There  one  Cartwright  assigned  to  the  plaintiff  for  a  price  his 
interest  in  a  fund  of  which  the  defendant  was  trustee.  The 
plaintiff,  before  fixing  the  price,  had  consulted  the  defendant, 
who  asserted  that  Cartwright's  interest  amounted  to  a  certain 
sum,  whereas  in  fact  Cartwright  had  previously  cref.ted  an 
incumbrance  upon  it  which  reduced  it  below  that  sum.      The 


(a)  See  per  Cotton  and  James,  L.JJ., 
ArkiL right  v.  .V-  bold,  (1881)  17  Ch.  D- 
pp.  .325,  329. 

(J)  Traill  r.  Baring,  ^1864)  i  De  G. 
J.  i  S.  p.  32y. 

(c)  I'lr  Lord    Herschell,    Derrg    v. 


Peek,  (1887-y)  U  App.  Cas.  p.  STfi. 

{)[)  Per  Lindley,  L.J.,  Iaiw  v.  Bou- 
rerie,  (1891)  3  Ch.  p.  101. 

(<?)  (1805)  10  Ves.  47tP.  See  the  plead- 
ings and  decree  in  this  case  reported, 
(1891)  3  Ch.  p.  95  (note). 
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defendant  had  previously  known  of  thii  incumbrance,  but  forgot 
the  circumstance  at  the  time  of  making  the  statement  to  the 
plaintiff.  It  was  held  that  to  a  bill  to  recover  the  amount  of 
Cartwri^ht's  unincumbered  interest  the  defendant's  forgetfulnesH 
was  no  answer,  and  that  he  was  bound  to  make  his  statement  good. 
This  decision  has,  since  the  case  of  Deny  v.  Pffk,  I  affirmed 
and  explained  to  have  proceeded  upon  the  ground  of  estopjiel  in). 

It  appears  that  it  is  upon  the  ground  of  estoppel  alone  that 
the  case  of  liummes  v.  iM-k  can  be  supported.  The  ground 
upon  which  Lord  Herschell  in  Derrif  v.  Peek(h),  endeavoured 
to  distinguish  Btirrowet  v.  Lock  from  the  case  before  him, 
namely,  that  it  was  a  case  "  where  a  person,  within  whose  special 
province  it  lay  to  know  a  particular  fact,  has  given  an  erroneous 
answer  to  an  enquiry  made  with  regard  to  it  by  a  person  desirous 
of  ast  jftaining  the  fact,  for  the  purpose  of  determining  his 
conduct  accordingly,  and  has  been  held  bound  to  make  good  the 
assurance  he  has  given,"  seems  to  lie  hardly  sufficient,  for  that 
is  language  which  is  not  altogether  inapplicable  to  the  case  with 
which  he  was  then  dealing,  that  of  a  director  issuing'-  ^Tospectrs. 
Nor  can  the  explanation  given  of  that  case  by  Lord  Blackburn  in 
BrounUe  v.  Campbell  (<■),  that  there  was  something  in  the  nature 
of  a  warranty,  be  accepted,  for  there  was  no  evidence  of  any 
intention  to  warrant  in  that  case.  While  the  ground  upon  which 
it  was  explained  by  Lord  Selborne  in  the  same  case  of  Broicnlie 
v.  Campbell,  that  the  defendant  having  once  had  knowledge  of 
the  fact  denied,  could  not  plead  forgetfulness  as  an  excuse  for  a 
positive  assertion  to  the  contrary,  must  be  regarded  as  wholly 
inconsistent  with  Derry  v.  Peek,  and,  notwithstanding  Lord 
Herschell's  disclaimer  of  any  intention  to  dissent  from  Lord 
Selborne's  explanation,  must  be  treated  as  overruled  by  it  (rf). 

Where  a  statement  is  capable  of  being  understood  in  more 
senses  than  one  it  is  essential  to  liability  that  the  party  making 
the  statement  should  have  intended  it  to  be  understood  in  a 
sense  in  which  it  is  untrue.  Even  though  the  more  natural  and 
reasonable  interpretation  of  the  statement  made  by  the  defendant 


(a)  Low  V.  BiYurerle,  (1891)  3  Ch.  82. 
(ft)  (1887-9)  14  App.  Cas.  360. 
(r)  (1880)5  App.  Cas.  953. 


(rf)  See  per  Lindley,  L..!.,   (1891)  3 
Ch.  pp.  101-2. 
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is  that  put  upon  it  by  the  plaintifi,  and  thou»;h  in  the  Bense  in 
which  it  is  ho  underatood  by  the  nlaintilT  it  ia  untrue  to  the 
knowledge  of  the  defendant,  that  will  not  HutBce  if  the  defendant 
did  not  intend  it  to  be  ao  interpreted,  and  a  fortiori  this  rule 
applies  when  the  plaintiff  did  not  believe  it  himself  (u).  In  Perry  Dtrry  t. 
V.  I'eek  (/>),  an  Act  incorporating  a  tramway  company  provided 
that  the  carriages  might,  with  the  consent  of  the  Board  of  Trade, 
be  moved  by  steam  power.  The  directors,  Iwfore  obtaining  such 
consent,  issued  a  prospectus  stating  that  by  their  Act  they  had 
authority  to  use  steam  power,  intending  thereby  to  convey  that 
whereas  the  General  Tramways  Act,  1870,  had  divided  tramways 
into  two  classes,  those  which  might  only  use  animal  power  and 
those  which  might  use  the  power  prescribed  by  the  special  Act, 
the  tramway  in  question  belonged  to  the  latter  class.  The  Board 
of  Trade  refused  their  consent,  whereupon  the  company  was 
wound  up.  In  an  action  of  deceit  brought  against  the  directors 
by  a  person  who,  understanding  the  prosjwctus  to  mean  what 
it  said,  had  bought  shares  in  the  company  on  the  faith  of  it, 
it  was  held  by  the  House  of  Lords,  reversing  the  decision  of 
the  Court  of  Appeal,  that  tht)  directors,  bp.'.'itij  no  intention 
to  deceive,  were  not  liable.  Lord  Herschell,  in  delivering  his 
judgment  in  that  case,  stated  that  it  was  with  reluctance  that  he 
arrived  at  the  conclusion  at  which  he  did,  for  be  thought  that 
"  those  who  put  before  the  public  a  prospectus  to  induce  them 
to  embark  their  money  in  a  commercial  enterprise  ought  to  be 
vigilant  to  see  that  it  contains  such  representations  only  as  are 
in  strict  accordance  with  fact "  (c),  but  he  thought  that  the  duty 
to  take  care  in  such  matters  was  only  a  moral  duty.  In  the  follow- 
ing yeai  (be  law,  so  far  as  misrepresentations  in  prospectuses  are 
concerned,  was  e-  ressly  altered  by  the  Legislature  in  the  Direc- 
tors' Liability  Aci,  1890  (</).  That  statute  provides  that  every 
director  or  promoter  (e),  or  other  person  authorising  the  issue  of 


(n)  BfU  V.  Marth,  (1903)  1  Ch.  628, 
C.  A. 
(A)  (1887-9)  14  App.  Cas.  337. 

(c)  S*.  C.  p.  376. 

(d)  33  &  34  Vict.  c.  64,  s.  3,  sub-s.  (1). 
((■)  It  is  provided  by  ».  .5  of  this  Act 

that  where  two  co-promoters  of  a  com- 
pany join  in  the  isiius  of  a  jim«|iect!J« 


containing  a  wilfully  antrue  statement, 
and  damages  are  recovered  against  one 
of  them,  the  promoter  from  whom  such 
damages  have  been  recovered  is  entitled 
to  contribution  from  his  co-proraoter : 
GertoH  V.  SiiiiptoH,  (1903)  2  K.  B.  197, 
C.  A. 
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a  prospectus  of  a  company,  shall  be  liable  for  any  untrue  statement 
c>  tained  in  it  unless  it  be  proved  ;  (a)  in  the  case  of  statements 
not  purporting  to  be  made  on  the  authority  of  an  expert  or  of  an 
official  person,  or  of  a  public  official  document,  that  he  had 
reasonable  ground  to  believe  and  did,  up  to  the  time  of  the  allot- 
ment of  the  shares,  debentures,  or  debenture  stock,  believe  that 
the  statement  was  true ;  (b)  in  the  case  of  statements  made  on 
the  authority  of  an  expert,  that  he  fairly  represented  the  state- 
ment of  such  expert,  provided  that  even  in  such  event  he  should 
none  the  less  be  liable  if  it  be  proved  that  he  had  no  reasonable 
ground  for  believing  that  the  expert  was  conpetent  to  make  the 
statement ;  and  (c)  in  the  case  of  a  statement  purporting  to  be 
made  on  the  authority  of  an  official  person,  or  of  a  public  official 
document,  that  it  was  a  fair  representation  of  the  statement  of 
such  person,  or  copy  oi-  extract  of  such  document.  The  «««« 
of  proof  as  to  the  reasonableness  of  the  grounds  of  the  defen- 
dant's belief  in  the  truth  of  his  statement  under  (a)  would  seem 
to  be  upon  the  defendant,  that  of  the  unreasonableness  of  his 
grounds  for  believing  in  the  competence  of  the  expert  under  ^b  i 
would  seem  to  be  upon  the  plaintiff  (a). 

By  63  &  64  Vict.  c.  48,  s.  10,  every  prospectus  issued  by  or 
on  behalf  of  a  company  or  by  or  on  behalf  of  any  person  who  is 
or  has  been  engaged  or  interested  in  the  formation  of  the  cum- 
pany,  must  state:  (a)  The  contents  of  the  memorandum  of 
association;  (b)  the  number  of  shares  and  the  remuneration 
of  directors ;  (c)  the  names,  descriptions,  and  addresses  of  the 
directors ;  (d)  the  minimum  subscription  on  which  the  directors 
may  proceed  to  allotment ;  (e)  the  capital  of  the  company,  dis- 
tinguishing shares  and  debentures ;  (f )  the  names  and  addresses 
of  the  vendors  of  any  property  purchased  or  acquired  by  the 
company ;  (g)  the  amount  of  the  purchase-money,  specifying  the 
sum  paid  for  goodwill,  and  distinguishing  cash,  shares,  and 
debentures;  (h)  the  amount  of  commission  payable  for  sub- 
scribing or  procuring  subscriptions  ;'  (i)  the  amount  of  preliminary 
expenses;  (j)  the  amount  of  promotion  money;  •^''^  the  dates 


(a)  An  action  under  this  statute,  for 
compensation  for  loss  or  damagn  occa- 
sioned by  an  untrue  statement  in  a 
prosi>ectu8,  need  not  be  brought  within 


two  years  as  provio  xi  by  the  Civil 
Procedure  Act,  1833  ;  iTioHU  ■.  rl<m- 
morrit,  (1899)  2  Ch.  523. 
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and  particulars  of  every  raaterial  contract ;  (1)  the  names  and 
addresses  of  the  auditors  of  the  company ;  and  (m)  the  nature 
and  extent  of  the  interest  of  every  director  in  the  promotion  of, 
or  in  the  property  to  be  acai  '~A  by  the  company  (a). 

In  order  to  give  a  ase  ol  action  of  deceit  not  only  must 
the  statement  compla  ned  of  bo  ur ,  ue  to  the  defendant's 
knowledge,  it  must  be  v  uou  witli  intt  at  to  deceive  the  plaintiff, 
with  intent,  that  is  to  say,  luui,  't  shall  be  acted  upon  by 
him.  And  it  is  in  some  cases  a  matter  of  difficulty  to  deter- 
mine whether  the  plaintiff  was  one  of  the  persons  to  whom  the 
representation  was  addressed,  and  who  were  intended  to  act 
upon  it. 

"It  is  now  well  established  that  in  order  to  enable  a  person 
injured  by  a  false  representation  to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should  be  made  to  the  plaintiff 
directly  ;  it  is  sufficient  if  the  representation  is  made  to  a  third 
person  to  be  communicated  to  the  plaintiff,  or  to  be  communi- 
cated to  a  class  of  persons  of  whom  the  plaintiff  is  one,  or  even  if 
it  is  made  to  the  public  generally,  with  a  view  to  its  being  acted 
on,  and  the  plaintiff  as  one  of  the  public  acts  on  it  and  suffers 
damage  thereby  "  (b).  Thus,  where  the  defendant  advertised  a 
certain  farm  to  be  let  with  immediate  possession,  knowing  that 
he  had  no  power  to  let  the  farm  and  that  it  was  not  to  be  let, 
and  the  plaintiff  believing  in  the  bona  fides  of  the  advertisement 
and  being  desirous  of  becoming  tenant  of  the  farm  incurred 
expense  in  inspecting  it,  it  was  held  that  the  representation  was 
sufficiently  made  to  the  plaintiff  (c). 

Reports  of  joint  stock  companies,  even  though  nominally 
addressed  only  to  the  shareholders,  if  in  fact  intended  to  be  acted 
on  by  any  persons  who  are  likely  to  have  dealings  with  the  com- 
pany, are  sufficiently  addressed  to  the  persons  so  dealing,  to 


Representa- 
tion must  be 
intended  to  be 
acted  on  by 
plaintiff. 


Representa- 
tion need  not 
be  made  to 
plaintiff 
directly. 


(«)  As  to  when  a  director's  secret 
iutt'i-est  in  a  contract  made  by  a  third 
party  with  the  company  automatically 
vacates  his  office,  see  77ieA<rf«vyrt  Co.  Ltd., 
In  »r,(1904)  1  Ch.  276.  Andas  toillicit 
contracts  by  directors  generally,  see 
Lavghland  v.  Millar  Lavghland  ,V  f^i'., 
(,1;H)4)  6  F.  413,  Ct.  of  8es8.,  and  cases 
noted  therein. 

(*)  Per  Qu»in,  J.,  SwiJ't  v.   Winter- 


Reports  of 
directors. 


hitham.  (1873)  L.  R.  8  Q.  B.  p.  253  ; 
cited  with  approval  by  Blackburn,  J., 
Riehardiini  v.  SiheKter,  (1873)  L.  R.  '.» 
Q.  J.  p.  36.  Swift  V.  Winterbotham 
afterwarti'*  went  to  the  Exchequer 
Chamber  (tee  (1873)  L.  R.  9  Q.  B.  301), 
hut  the  preiient  point  was  not  there 
discusspd. 

(<•)  Riehardfon   v.   Silretter,    (1873) 
L.  R.  9  Q.  B.  34. 
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entitle  them  to  sue  the  persons  issuing  the  reports  if  they  are 
false  (o).  Thus,  where  directors  of  a  bank  made  a  false  report 
to  the  shareholders  as  to  the  financial  position  of  the  bank,  and 
copies  of  the  report  were  to  be  bought  by  any  persons  who 
applied  for  them,  whether  shareholders  or  not,  it  was  held  that 
the  directors  were  liable  in  damages  to  a  member  of  the  public 
who,  having  procured  a  copy  of  the  report,  upon  the  faith  of  it 
bought  shares  in  the  bank  which  shortly  afterwards  stopped 
payment  (b).  So,  where  the  managers  of  a  company  with  the 
view  of  getting  a  quotation  for  their  shares  and  thereby  defraud- 
ing members  of  the  public  who  should  buy  such  shares  fraudu- 
lently represented  to  the  committee  of  the  Stock  Exchange  that 
two-thirds  of  their  scrip  had  been  paid  upon,  that  being  accord- 
ing to  the  well-known  rules  of  the  Stock  Exchange  a  condition 
precedent  to  the  obtaining  of  a  quotation,  it  was  held  that  there 
was  sufficient  representation  to  a  member  of  the  public,  who 
bought  shares  upon  the  faith  of  the  Stock  Exchange  require- 
ments having  been  fulfilled,  and  payments  on  two-thirds  of  the 
scrip  having  been  made  (c). 

In  Reg.  v.  Aapinall  (d),  w:  ere  the  defendants  were  indicted  for 
conspiring  to  falsely  represent  to  the  committee  of  the  Stock 
Exchange  that  the  rules  had  been  complied  with,  with  a  view  of 
obtaining  a  quotation  for  their  shares,  and  thereby  inducing  the 
public  to  buy  such  shares,  the  objection,  that  the  injury  to  the 
public  was  too  remote,  was  taken,  and  overruled  by  the  Court  of 
Appeal ;  and  after  verdict  for  the  Crown,  an  omission  in  the 
indictment  to  aver  an  intent  to  defraud  prospective  purchasers 
of  shares  was  held  immaterial,  since  "  the  natural  and  probable 


(«)  As  to  what  constitutes  an  offer  of 
shares  to  the  public,  see  Burroui  v. 
Matahele  Gold  Beefs  ^  Eftate*  Co.,  Ltd., 
(1901)  2  Ch.  23  ;  and  Dexter  v.  United 
Gold  Coatt  Mining  Propertitt,  Ltd., 
(1901)  W.  N.  152. 

(>)  Scott  V.  Dixon,  (1859)  29  L.  J.  Ex. 
62  (n.). 

((■)  Bedford  v.  Bagihaw,  (1859)  4 
H.  &  N.  538.  This  case  was  indeed 
disapproved  by  Lord  Chelmsford  in 
Peek  V.  Gurney,  (1873)  L.  R.  6  H.  L. 
p.  397,  upon  the  ground  that,  it  being 


the  plaintiff's  knowledge  of  the  rules 
that  led  him  to  appropriate  the  repre- 
sentation to  himself,  it  could  not  be 
taken  to  be  made  to  anyone  who  was 
ignorant  of  the  rules,  and  therefore 
could  not  be  taken  to  be  made  to  the 
plaintiff.  But,  with  submission,  it  was 
intended  to  be  made  to  all  members  of 
the  public,  though  as  regards  those  who 
did  not  know  the  rules  it  would  neces- 
sarily be  ineffectual, 
(i)  (1876)  2  Q.  B.  D.  48. 
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effect  of  deceivi'ifj  the  committee  in  the  mode  alleged  would  be 
to  injure  and  d.  ceive  purchasers  "  (a),  and  an  intent  to  deceive 
such  purchasers  ought  consequently  to  be  inferred  (b). 

"  Every  man  must  be  held  responsible  for  the  consequences  of 
a  false  representation  made  by  him  to  another,  upon  which  a 
third  person  acts  and  so  acting  is  damnified,  provided  it  appear 
that  such  false  representation  was  made  with  the  intent  that 
it  should  be  acted  upon  by  such  third  person  in  the  manner 
that  occasions  the  injury  or  loss  "  (c).  But  it  is  essential  that 
there  should  be  an  actual  intention  to  deceive  the  plaintiff  or  the 
class  to  which  he  belongs;  it  will  not  be  enough  thit  the 
misstatement  is  reasonably  calculated  to  deceive  him. 

There  are  indeed  dicta  to  be  found  which  suggest  tiie  contrary. 
Thus  in  Bedford  v.  Bagghaw  (d),  Pollock,  C.B.,  said :  "  There 
must  always  be  evidence  that  the  person  charged  with  the  false 
statement  and  the  fraudulent  conduct  had  in  his  contemplation 
the  individual  making  the  complaint,  or  at  all  events  that  the 
individual  making  the  complaint  must  have  been  one  of  those 
whom  he  ought  to  have  been  aware  he  was  injuring  or  might 
injure  by  what  he  was  doing."  That  passage  was  cited  in  its 
entirety  with  approval  by  Quain,  J.,  in  delivering  the  judgment 
of  the  Court  in  Swift  v.  Winterbotham  (e),  and  in  Barry  v. 
Croskey  (f)  Page-Wood,  V.-C,  stated  that  he  agreed  with  every 
word  in  the  Chief  Baron's  judgment  in  Bedford  v.  Bagahaw. 
But  neither  in  Bedford  v,  Bagshatc  itself,  nor  in  either  of  the 
two  above  cases  in  which  the  terms  of  Pollock,  C.B.'s  judgment 
were  approved,  was  it  necessary  to  hold  that  anything  less  than 


(a)  S.  C.  at  p.  65. 

(*)  Lord  Chelmsford's  disapproval 
of  Bedford  v.  Baynhaw  was  not  indeed 
there  referred  to,  but  inasmuch  as  the 
majority  of  the  Lords  in  Peek  v.  Giirney 
expressed  no  disapproval  of  Bedford  v. 
Bagahaw,  the  principle  of  that  decision 
must  be  considered  to  be  re-established 
by  the  above  case  of  Beg.  v.  Agphutll. 
At  all  events  the  headnote  to  the  Law 
Report  of  Perk  v.  Guriiey  must,  in  so 
far  as  it  states  that  Bedford  v.  Bag- 
ihaxc  is  there  overruletl,  be  regarded  as 
incorrect.  The  case  of  Salanmn  v. 
Warner,   (1891     65   L.   T.   N.    S.   132, 


does  not  in  any  way  impugn  the  cor- 
rectness of  the  decision  in  Bedford  v. 
Bagghaw,  for  there  the  contracts  entered 
into  by  the  plaintiff  for  the  sale  of 
shares  were  made  before  the  quotation 
was  granted  by  the  Stock  Exchange, 
and  consequently  not  upon  the  faith  of 
the  .Stock  Exchange  requirements  having: 
been  complied  with. 

{(■)  Per  I'age-Wootl,  V.-C,  Barry  v. 
CroKkey,  (1861)  2  J.  &  H.  p.  23. 

(d)  (1859)  29  L.  J.  Ex.  u.  65. 

(e)  (1873)  L.  R.  8  Q.  B.'p.  253. 
(/)  (1861)  2  J.  &  H.  p.  22. 
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The  test  of 
intention  is 
interett. 


an  ftctual  intention  to  deceive  the  plaintiff  would  suffice,  there 
being  in  each  of  these  cases  abundant  evidence  of  such  intention. 
When  it  is  onije  established  that  the  gist  of  an  action  of  deceit  is 
intention,  it  seems  clearly  to  follow  that  a  plaintiff  in  such  an 
action  must  prove  himself  to  have  been  within  the  contemplation 
of  the  defendant  either  as  an  individual  or  as  a  member  of  a 
class.  The  question  indeed  seems  to  be  concluded  by  the  deci- 
sion of  the  House  of  Lords  in  Peek  v.  Gume;/  (a),  where  it  was 
held  that  promoters  of  a  company,  who  issue  a  fraudulent  pro- 
spectus as  a  prospectus  and  as  nothing  more,  are  not  liable  for 
so  doing  to  persons  who,  not  being  original  allottees  of  the  com- 
pany's shares,  purchase  their  shares  on  the  market ;  the  reason 
being  that  the  promoters,  having  in  such  case  no  object  in 
making  the  false  statements  except  to  get  the  shares  taken  up, 
intend  to  deceive  only' those  who  apply  for  allotments,  so  that 
when  once  the  subscription  list  is  full  the  office  of  the  prospectus 
is  exhausted.  But  the  presumption  that  a  prospectus  is  not 
intended  to  deceive  persons  other  than  applicants  for  allotments 
is  a  i)iimd  facie  presumption  only ;  and  if  the  promoters  in 
issuing  the  prospectus  have  in  fact  the  additional  object  of 
inflating  the  market  price,  and  of  increasing  the  value  of  the 
shares  which  they  have  allotted  to  themselves  or  their  nominees, 
they  will  be  liable  as  well  to  those  who  purchase  from  them  on 
the  market  as  to  original  allottees  (b). 

Where  a  person  has  acted  upon  a  false  representation  which 
was  not  made  directly  to  him,  the  practical  test  whether  he  was 
intended  to  act  upon  it  is  whether  it  was  to  the  defendant's 
interest  that  he  should  do  so.  Therefore,  where  persons  spread 
a  false  rumour  tor  the  purpose  of  raising  the  price  of  certain 
stock,  they  will  not  be  liable  in  damages  to  those  who  deal  with 
other  persons  on  the  faith  of  such  rumour  being  true  (c),  there 
being  no  intention  to  deceive  any'persons  other  than  those  who 


(«)  (1873)  L.  R.  6  H.  L.  377. 

(ft)  Aiidreu-i  V.  .Voi-k/urd,  (1896)  1 
Q.  B.  372.  Thu  case  of  Gerhard  v. 
Bate*,  (1833)  2  E.  &  B.  476,  where  « 
purchaser  of  shares  on  the  market  was 
held  entitled  to  sne  for  misstatements 
iu  a  prospectus,  arose  on  demurrer  to  a 
declaration  which  averred  an  intent  to 


deceive  the  plaintiff,  the  existence  of 
which  intent  was  necessarily  atlmitted 
as  a  fact  for  the  purposes  of  the  de- 
murrer. 

(f)  Per  Page-Wood,  V.-C,  Jiarry  v. 
rronkfij,  (1861)  2  J.  &  H.  p.  18;  per 
Lord  Cairns,  Peek  v.  Chtritei/,  (1873) 
L.  E.  6  H.  L.  p.  412. 


-T'^^^' 
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Lanijridije  v, 
Lerg. 


deal  with  the  defendants  themselves,  inasmuch  as  the  defendants 
have  nothing  to  gain  by  their  so  doing. 

A  case  which  may  at  first  sight  present  some  little  difficulty  in 
connection  with  this  subject  is  the  well-known  case  of  Lanf,ri,}f,r 
V.  Levy  (a),  where  the  defendant  having  sold  a  gun  as  sound  and 
secure  which  he  knew  to  be  unsafe,  was  held  liable  in  an  action 
of  deceit  to  the  purchaser's  son,  who  was  wounded  by  the  burst- 
ing  of  the  gun,  in  spite  of  the  fact  that  there  was  no  evidence 
upon  which  the  jury  could  h  -e  found  any  intention  upon  the 
part  of  the  defendant  that  the  representation  of  safety  should  be 
communicated  to  the  son  as  distinguished  from  other  persons,  or 
any  desire  that  the  son  should  act  upon  the  faith  of  such  repre- 
sentation being  true.  The  defendant's  "  immediate  object  must 
have  been  to  induce  the  father  to  buy  and  pay  for  the  gun.  It 
must  have  been  wholly  indifferent  to  him  whether  after  "the  sale 
and  payment  the  gun  would  be  used  or  not  by  the  son  "  {b).  But 
the  explanation  of  that  case  is  that,  the  jury  having  found  a 
general  verdict  for  the  plaintiff,  the  only  question  for  the  Court, 
on  a  motion  to  enter  a  nonsuit  noii  ubst.  rered.,  was  as  to  the 
sufficiency  of  the  declaration ;  and  the  Court  upheld  the  verdict 
expressly  upon  the  ground  that  the  declaration  contained  an 
averment  that  the  gun  was  sold  for  the  use  of  the  purchaser 
and  his  song.  The  case  can  hardly  be  regarded  as  having 
decided  any  principle  of  general  application. 

This  case  might,  however,  well  be  supported  at  the  present 
day  upon  the  ground  that,  the  injury  to  the  plaintiff  being  a 
physical  one,  the  action  would  lie  without  proof  of  fraud,  and 
consequently  it  would  be  unnecessary  to  show  that  the  plaintiff 
was  intended  to  act  upon  the  misrepresentation  (c). 

To  entitle  a  plaintiff  to  sue  for  a  misrepresentation  made  to  The  pUintiff 
him,  it  is  not  enough  to  show  that  it  was  followed  by  damage  to  """^^  ^^"^ 
him ;  he  must  show  that  the  one  was  the  cause  of  the  other ;  he  fluenced  to 
must  establish  that  in  doing  the  act  whereby  he  suffered  damage  byThe  mis"' 
he  was  "  adhibensjidem"  (,d),  relying  upon  the  representation  ui'^""'*"" 
being  true.    But,  provided  the  misrepresentation  complained  of 


(a)  (1837)  2  M.  &  W.  519. 
(h)  Per  Brett,  M.R.,  Ilearen  v.  Pemler, 
(1883)  11  Q.  B.  D.  p.  511. 
(<■)  See  above,  p.  479. 


(rf)  See  judgment  of  Lord  Brougham 
in  Attu-ood  v.  Small,  (1835)  6  CI.  k  i\ 
pp.  444-y. 


£46 


FRAUD. 


Need  not  hav 
been  solely 
influenced 
by  it. 


Csrelessness 
of  plaintiff  in 
not  discover- 
ing the 
untruth  no 
defence. 


Misrepresen- 
tation 88  to 
•credit  of  third 
peisons. 


substantially  contributed  to  deceive  the  plaintiff,  that  will  be 
enough ;  it  need  not  be  the  sole  cause  of  his  deception.    Thus, 
where  misrepresentations  as  to  the  credit  of  a  third  person  were 
made  by  the  defendant  to  the  plaintiff  partly  in  writing  and 
partly  not,  it  was  held  sufl&cient  to  render  the  defendant  liable 
that  the  statements  in  writing  were  a  substantial  part  of  the 
cause  of  the  deception  (a).    If  the  plaintiff's  mind  was  partly 
influenced  by  the  defendant's  misstatements  the  defendant  will 
not  be  any  the  less  liable  because  the  plaintiff  was  also  partly 
influenced  by  a  mistake  of  his  own  (h).     If  the  statement  com- 
plained of  is  capable  of  being  understood  in  more  than  one  sense 
the  plaintiff  must  of  course  show  that  he  acted  upon  it  in  the 
sense  in  which  it  is  false  (c). 

It  is  iio  answer  to  an  action  for  misrepresentation  that  the 
plaintiff  might  have  discovered  the  falsity  by  the  exercise  of 
ordinary  care  (d).  Thus,  where  a  vendor  of  a  public-house  was 
sued  in  deceit  for  misrepresentations  as  to  the  takings  of  the 
business  made  pending  the  treaty,  the  fact  that  the  defendant's 
books  were  in  the  house  at  the  time  of  the  treaty  and  would 
have  disclosed  the  real  amount  of  the  takings,  but  the  plaintill" 
neglected  to  examine  them,  was  held  to  be  no  defence  (t). 

Liability  for  misrepresentation  as  to  the  credit  of  third  persons 
is  to  some  extent  cut  down  by  the  operation  of  9  Geo.  IV.,  c.  14, 
by  8.  6  of  which  it  is  provided  that  "  no  action  shall  be  main- 
tained, whereby  to  charge  any  person  upon,  or  by  reason  of,  any 
representation  or  assurance  made  or  given  concerning  or  relating 
to  the  character,  conduct,  credit,  ability,  trade,  or  dealings  of 
any  otner  person,  to  the  intent  or  purpose  that  such  other  person 


(a)  liUton  t.  Wade,  (1866)  18  C.  B. 
371. 

(*)  See  per  Bowen,  L.J.,  Edgington 
V.  Fitzmaurice,  (1885)  29  Ch.  D.  p.  483. 
See  too  Peek  v.  Derry,  (1887)  37  Ch.  D. 
641. 

(0  See  per  Lindley,  L.J.,  Smith,  t. 
Chadwick,  (1882)  20  Ch.  D.  p.  80. 

(d)  See  per  Lord  Chelmsford,  Vene- 
zuela  R.  Co.  v.  KUch,  (1867)  L.  B.  2 
H.  L.  p.  120. 

(e)  Dobell  y.  ,<»eren;  (1 825)  3  B.  &  C. 
<U3 ;  and  see  PUmore  v.  Hood,  (1888)  6 


Bing.  N.  C.  97,  and  Redgrave  v.  Hurd 
(1881)  20  Ch.  D.  1.  The  old  case  of 
Baily  V.  Merrell,  (1615)  3  Bulst.  95, 
where  the  defendant,  havii.g  fraudu- 
lently induced  a  carrier  to  carry  for 
him  a  load  of  wood  upon  the  repre- 
sentat!  a  that  it  weighed  only  8001b. 
whereas  in  fact  it  weighed  200olb., 
whereby  the  carrier's  horses  broke  down, 
was  held  not  liable  on  the  ground  the 
carrier  onght  to  have  weighed  the  load 
before  attempting  to  draw  it,  cannot 
xtow  be  legaided  a«  law. 


1,'t'iiM.^um . 


LORD    TENTEUDEN's   ACT. 

may  obtain  money  or  goods  upon  (sir),  unless  such  representa- 
tion  or  assurance  be  made  in  writing,  signed  by  the  party  to  be 
charged  therewith."  ^      ^ 

To  satisfy  this  statute  the  signature  must  be  the  personal 
signature  of  the  party  to  be  charged;  that  of  an  agent  i. 
insufficient.  The,  .fore,  where  a  father  and  son  were  carrying 
on  business  in  partnership,  and  the  son  wrote  a  letter  to  the 
plaintiff  containing  a  fraudulent  statement  as  to  tlie  credit  of  a 
third  person,  signing  it  in  the  firm  name,  and  subsequently 
fihowed  It  to  his  father  who  ratified  it,  it  was  held  that,  not- 
^VIthstandIng  the  ratification  by  the  father,  the  si-^nature 
was  not  such  a  signature  by  the  father  as  to  render  him 
liable  (a). 

In  another  case  the  signature  of  the  manager  of  an  unincor- 
porated  banking  company  was  held  not  to  be  a  sufficient  si-Miature 
by  the  company  itself,  notwithstanding  that  there  was  n'o  mode 
m  whicli  the  company,  could  sign  other  than  by  an  agent  (b).    It 
must  follow  from  that  decision  that  the  signature  of  the  manager 
of  an  incorporated  company  will  equally  be  insufficient  to  satisfy 
the  statute.    No  doubt  in  Baruick  v.  English  Joint  Stock  Bank  (c) 
the  defendants  were  held  liable  for  a  fraudulent  misrepresenta- 
tion as  to  the  credit  of  a  third  person  signed  by  tlieir  manager 
out  the  point  here  suggested  was  not  taken.   It  is  submitted  that 
upon  this  ground  that  case  was  wrongly  decv^ed    In  the  later  case 
of  Bishoj,  V.  Balkis  Consolidated  Co.  (d),  Yaughan  WUmms,  J 
held  that  a  representation  signed  by  the  secretary  of  the  defen- 
dant company  could  not  bind  the  company,  but  Barwick's  Case 
was  not  there  referred  to  (e).    He  at  the  same  time  expressed  an 
opmion  that  if  the  representation  had  been  under  the  corporate 
seal.  It  would   have   been  signed   by  the  company  -.ithin   the 
meaning  of  the  Act. 

What  will  amount  to  a  representation  as  to  credit  is  in  some 
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(a)  William*  v.  Mamn,  (1873)  2.S 
L.  T.  X.  s.  232;  see  too  Hijd,-  v. 
Jolinton,  {llf36)  2  Biiig.  N.  C.  77(!. 

(*)  Su'i/t  V.  Jewtbury,  (1S74)  L.  E.  9 
Q.  B.  301. 

(c)  (1867)  L.  R.  2  Ex.  259. 

('/)  (18yo)2r.  Q.R,  I),77.  Onappefi! 
the  Court  of  Appeal  thought  that  the 

C.T. 


particular  representation  in  question  in 
that  case  was  not  a  representation  as  to 
credit,  but  they  expressed  no  opinion  as 
to  whether  if  it  had  been  the  signature 
of  the  secretary  would  have  been  in- 
sutticicut. 

(.)  And    See     Wliiln-iiurch,    Ltd.    v. 
Caranaijh,  (1902)  A.  C.  117. 
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FRAID, 

caBea  not  easy  to  deciile.  In  Liide  v.  Barnard  (a),  the  Court 
were  equally  divided  upon  tiie  (jueation  whether  a  representation 
that  a  life  interest  in  certain  trust  funds  was  charged  with  only  a 
certain  siiecified  sum,  was  a  representation  concerning  the  credit 
or  ability  of  the  owner  of  the  life  interest.  In  Bishop  v.  BcdkU 
Comolidated  Co.  (h)  it  was  held  by  the  Court  of  Appeal  that 
wha,  is  known  as  a  "  certification  of  transfer  "  of  shares  in  a 
joint  stock  company,  that  is  to  say  a  statement  made  by  the 
company  to  the  effect  that  the  certificate  relating  to  the  shares 
intended  to  be  transferred  has  been  lodged  with  them  by  the 
intending  transferor,  is  not  a  representation  as  to  credit  within 
the  Act. 


{«)  (183t!)l  M.  it  W.  101. 


(A)  (IHlXt)  2.-.  Q.  H.  U.  512. 


Ontario. 


Alberta  and 
Saskatche- 
wan. 

Manitoba. 

Nova 
Scotia. 


Canadian  Notes  to  Chapter  XYI. 

FRAUD. 

STATUTORY   LIABILITY   OF   DIRECTORS. 

The  Criminal  Code  of  Canada,  R.  S.  C.  1906,  c.  146,  pro- 
vides, 8.  414,  a  penalty  of  five  years  for  issuing  or  concurring 
in  false  statements.  This  provision  is  supplemented  by  various 
provincial  statutes,  some  of  which  create  a  civil  and  others  a 
criminal  liability.  The  following  are  some  of  these  pro- 
visions : —  *^ 

R.  S.  0.  1897,  c.  205  (Loan  Corporations),  s.  118  (5),  false 
statements,  tfec. 
R.  S.  0.  1897,  c.  216  (Directors'  Liability  Act). 

?'i?i  ^'  l^^'''  ""■  ^^^  ^'"^^^  *°  Prevent  Fraudulent  Statements). 
7  Edw.  ML  c.  84,  s.  121. 

C.  0.  N.  W.  T.  1898,  c.  61  (Companies),  s.  82,  fraudulent 
prospectuses. 

R.  S.  M.  1902,  c.  29  (An  Act  for  the  better  Prevention  of 
fraudulent  Statements  by  Companies  and  others). 

R.  S.  N.  S.  1900,  c.  128  (Xova  Scctia  Companies  Act),  s.  106. 
false  prospectuses. 

REPRESENTATION   AS    TO    LOWEST    PRICE  {a). 

Where  a  commercial  traveller  falsely  represents  that  there  is 
a.  combine  in  existence  fixing  prices,  when,  as  a  matter  of  fact, 

('/)  P.  52:.,  ^iijint. 


_  '^•i.j  I   :.  . 


-^TLiii.i- 


Canadian  Notes. 

hia  own  employers  .vnd  other  concerns  have  withdrawn  from 

he  combine  which  would  hav.  the  effect  of  reducing  prkeshS 

the  purchaser  the  right  to  rescind  the  order  obtafned  on  thk 

misrepreaeniation  ?  (a)  ""lameu  on  snis 
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MISREPRESENTATION   BY   CONCEALMENT  (i). 

Fraud  may  take  the  form  of  fraudulent  concealment  of  a  defect,  Manitoba. 
e.ij.,  of  unsoundnes   m  a  horse  (<;).  »"oi«t-t.,  JuuioDa. 

EXAGGERATED   PRAISE  (</). 

Piano  agents  are  seemingly  among  the  privileced  class  whoop  n«t-^» 
statements  are  not  to  be  taken  liteniUy  (,).  ^*"°' 

CONDONATION  (/). 
An  agreement  ratifying  a  contract  or  transfer  attacked  for  Manitoba. 

REPUDIATION    OP    CONTRACT    OBTAINED     BY    MIS 
REPRESENTATION  (h). 

The  fact  of  a  person  having  obtained  damages  for  a  misrenre  Ma«it..h. 
mentation  under  which  he  entered  into  an  agreement  ^thTh; 
other  will  not  necessarily  rescind  the  contract.  Thus  b  one 
^ase  a  landlord  had  represented  a  farm  as  "  clean  "  when  it  was 
not  clean  ;  but  the  te>  at  had  entered  and  kept  possession  Tnd 
sued  for  and  obtained  damages  for  the  misrepresentation.  Held! 
that  the  landlord  was  entitled  to  the  rent  (i). 

PAYMENTS  AFTER  FINDING   OUT  (A). 

Where  the  purchaser,  on  discovering  the  article  is  not  as  Ontario 
represented  does  not  disaffirm  a  contract  or  offer  to  return  the 
article,  but  treats  the  contract  as  subsisting,  he  cannot  recover 
for  misrepresentation  (Z).  ft^tover 


GO  Decided  in  the  affirmative  in  the 
<jiieb<>c  case,  I.i'tfllier  v.  Lufortune 
Q.  R.  lY.  S.  C.  26:j, 

(ft)  See  p.  r,2i>,  ^u/ira. 

('•)  Bttdd  V.  MfLuiiffhUn,  10  M.  L.  R. 
T.->;  Deny  v.  Peek,  14  App.  Cas.  337  ; 
and  Sfdgrave  v.  Ilurd,  20  Ch.  D.  1, 
followed. 

('0  P.  ^'i^,  mipra. 

(f)  See  Fnje  v.  .ViU it/an,  lo  0.  R. 


r,99. 

(J)  P.  527,  Aupra. 

(.</)  See  Atkinson  v.  Borland,  14  Man. 
L.  R.  205. 

(/')  P.  527,  xH/m/. 

((■)  Johiutone  v.  Hall,  10    M.   L.   R 
ICI. 

(*)  P.  •'27.  *«/.'..■-;. 

(/)  Fnje   V.  j/ill;,,,,,!,  10  O.  R.  .-,0!l, 
sale  of  piano  on  insfalment  note  plan. 
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SECRET  COMMISSION  (a). 

Nova  A  secret  commission  frequently  takes  the  form  of  an  option  to 

Scotia.  sell  to  the  guilty  party  for  a  lesser  sum  and  a  private  agreement 

to  pay  over  to  him  the  difference  between  that  lesser  sum  and 
the  greater  sum  for  which  he  unloads  on  the  real  purchaser. 
Such  a  transaction  is  considered  less  in  the  sense  of  an  option 
than  an  arrangement  to  enable  the  go-between  to  commit  a 
fraud  (/>).  Where  the  position  of  the  parties  cannot  be  retitored, 
the  agreement  will  not  be  rescinded  in  favour  of  the  real  pur- 
chaser, but  the  difference  pocketed  by  the  go-between  will  be  the 
measure  of  damages  against  the  lemlor  (c). 


NOT  CARING  WHETHER  IT  W^AS  TRUE  OR  FALSE  {,!). 

Ontario.  If7/(7«;  v.  Safir  (e)  seems  to  point  to  a  different  result  to  tlie 

English  decisions.  In  this  case  there  was  a  finding  of  the  jury 
that  the  defendant  made  the  reprasentation  without  knowing 
whether  it  was  true  or  false,  without  a  reasonable  belief  in  its 
truth,  and  without  making  proper  inquiries.  But  they  also 
answered  in  iJic  negative,  "Did  the  defendant  falsely,  fraudu- 
lently, and  dpc  itifuUy  represent  the  signature  to  the  cheque  to 
be  genuine  when  in  truth  and  in  fact  it  was  a  forgery  ?  "  The 
action  was  held  not  maintainable.  The  case  is  perhaps  less 
illustrative  of  the  law  of  misrepresentation  than  of  the  art  of 
eliciting  unexpected  answers  from  a  jury. 


UNTRUE   EX  POST  FACTO  (J). 

Nova  There  is  a  distinction  between  a  statement  becoming  untrue 

Scotia.  ex  post  facto  and  being  proved  untrue  by  events  ex  post  facta. 

Thus,  where  a  representation  that  a  mare  was  in  foal  was  proved 

by  the  event  to  be  untrue,  the  defendant,  having  knowingly  made 

the  misrepresentation,  was  held  liable  (//). 

REPRESENTATION  MUST  BE   INTENDED  TO  BE 
ACTED  ON  (/j). 

Nova  Misrepresentations  made  subsequently  to  the  contract,  and 

Scotia.  having  no  influence  in  inducing  the  making  thereof,  are  not 

sufficient  to  set  aside  the  contract  ({)• 


(«)  P.  ">32,  tvpni. 

(V)  See  XorHim/i  Mining  Cn.  v. 
Dimofh,  27  K.  S.  I!.  112,  j:er  Townsliciid, 
J. 

(c)  Ihid. 

(il)  I:  ."(33,  nujtni. 

(f)  l!t  A.  It.  13.-.. 


(/)  r.  .")30,  tuj/ra. 

(7)  Fraier  v.  McLanilfr»,  2.")  N.  S.  It. 
r.42. 

(/()  P.  .■.41,  nipni. 

(/)  ^fl•^'^l>lg/lt<m  V.  I/iulnini, 37  N.  S.  II. 

v.n. 


Canadian  Notes. 

REPORTS   OP   DIRECTORS  (a). 
An  action  ariging  out  of  fraudulent  statements  in  the  annual  Ontario, 
reports  of  a  company  may  lie  directly  against  the  company  (h), 
unless  the  purchaser  of    its  shares   bought   from    u    private 
holder  (c).  ^ 

TEST  OF  INTEREST  {,1). 

Where  the  promoters  of  a  company  benefited  by  the  misrepre-  Canada, 
sentation  of  an  agent  (as  to  the  number  of  shares  taken  up)  by 
receivuig  the  payment  of  the  subscriljer,  it  was  held  that  they 
were  liable  to  repay  the  same  though  they  did  not  authorize,  and 
had  no  knowledge  of,  the  false  representations  of  their  agent  (e). 

It  is  not  necessary  to  show  that  the  person  practising  the  Ontario, 
deceit  has  benefited  thereby,  provided  he  made  the  representa- 
tion knowing  it  to  be    untrue  (/),  and  with    the  intention  of 
inducing  the  party  to  whom  it  is  made  to  act  upon  it  (.'/),and  the 
latter  does  act  upon  it  and  sustains  damage  in  consequence  (/«). 

PLAINTIFF   MUST  HAVE   BEEN  INFLUENCED  0). 

Where  the  bargain  has  been  concluded  and  no  tendency  to  Nova 
recede  from  it  has  been  shown  prior  to  the   representations,  Scotia, 
they  cannot  be  taken  as  having  any  influence  in  inducinc  the 
contract  (/.).  ^ 

MISREPRESENTATION  AS  TO  CREDIT  OF  THIRD 

PERSON  (/). 

Sect.  0  of  9  Geo.  IV.  c.  14,  has  been  expressly  inserted  in  the 
statutes  of  some  of  the  Provinces,  viz. : — 

R.  S.  0.  1897,  c.  146,  s.  7  (see  also  s.  8). 

R.  S.  B.  C.  1897,  c.  85  (Statute  of  Frauds),  s.  12. 

C.  S.  N.  B.  1908,  c.  140  (Statute  of  Frauds),  s.  5. 
R.  S.  N.  S.  1900,  c.  141  (Statute  of  Frauds),  s.  10. 
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(a)  P.  .'541,  Kiijira. 

(*)  .Voore  V.  Ontario  Jnivstment 
Aitn.,  It;  0.  R.  269. 

(<•)  Jhid. 

id)  P.  -At,  xupra. 

(O  Milhurii  V.  Wilaon  (2  O.  L.  It. 
261),  31  S.  C.  R.  481.  Per  Strong, 
C.J.,  that  neither  express  authority  nor 
Dubsequent  ratification  or  participation 
in  benefit  were  necessary  to  make  the 
promoters  liable  ;  the  rule  of  rei]ioii(leat 
mperior  applies  as  in  other  cases  of 
n-cnry. 


(../■)  French  v.  Skeud,  24  Gr.  17y. 

(//)  Cf.  Petrie  V.  Giielph  Lumber  Co., 
2  0.  K.  218  ;  11  A.  R.  336  ;  11  S.  C.  R. 
4."0.  distinction  between  legal  anil  moral 
fraud;  White  v.  Siige,  19  A.  R.  135; 
Jloi/al  Iiu.  Co.  V.  Bj/ert,  9  O.  R.  120. 

(//)  Cf.  (iarlatul  v.  Thomjinon,  9  O.  R. 
37il. 

(i)  P.  .')4.'i,  mtpru. 

(k)  .Ve.yavi/htuii  v.  Iludion,  37  N.  S.  R. 
191. 

(0  P.  ."146,  .iKjira. 
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New 
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The  right  of  each  man,  during  his  lifetime  (a),  to  the  unim- 
paired poBsesHion  of  his  reputation  and  good  name  is  recognised 
by  the  law.  Reputation  depends  on  opinion,  and  opinion  in  the 
main  on  the  communication  of  thought  and  information  from 
one  man  to  another.  He  therefore  who  directly  communicates 
to  the  mind  of  another  matter  untrue  and  likely  in  the  natural 
course  of  things  substantially  to  disparage  the  reputation  of  a 
third  person  is,  on  the  face  of  it,  guilty  of  a  legal  wrong,  for 
which  the  remedy  is  an  action  of  defamation — a  remedy,  how- 
ever, by  no  means  commensurate  with  the  damage  that  in  every 
case  may  arise,  but  limited  by  many  considerations  of  con- 
venience and  public  policy.  Defamatory  matter  may  have  no 
existence  except  as  it  is  communicated  or  published  in  some 
fugitive  manner.  Such  defamation  is  called  slander.  Or  it  may 
be  embodied  in  some  permanent  form,  and  in  such  case,  its 
production  will  be  one  thing,  its  publication  another.  Defamation 
of  this  kind  is  called  libel. 

Prima  facie  the  publication  of  defamatory  matter  is  a  cause  of 
action.  It  is  true  that  it  is  necessary  for  the  plaintiff  in  his 
pleading  to  allege  that  the  imputation  published  is  false,  and 
usual,  though  not  necessary (f<),  to  allege  that  it  is  malicious; 


(a)  Action  is  not  maintainable  for  a  (hj  Per    Cur.,  Bromaye  v.   I'rotin-, 

slander  on  a  deceased  person  {liroom  v.      (1(<2.">)  4  B.  i  C.  p.  2."">.     Anil  sec  Reg. 
liitrhie,  (1904)  (5  Y.  842,  Ct.  of  Ses».).  v.  Muiitlow,  (1H9-,)  1  Q.  B,  7.-.K. 
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but  the  liiirden  of 


neither  of  these  nlleKfttioiiH  lies  Ujion 
him.  It  iH  not  to  he  aHsume.l  that  niiy  one  is  of  \m\  churacter, 
Hnd  theioforo  «U!faumtion  of  an  indivi.iiml  may  he  taken  to  1k> 
false  until  it  iH  proved  to  he  true.  As  for  the  word  maliciotis  its 
meaning  simply  is  that  the  puhlication  was  intentional  and  with- 
out juHt  cause  or  excuse  (..).  Defamation  must  he  wilful  in  the  n.fan,ntio,. 
same  way  as  all  torts  of  comniission  must  he.  The  existence  of  «.'nj|,,'" 
just  cause  or  excuse  in  for  the  defendant  to  estahlish  either  out 
of  the  mouth  of  the  adverse  witnesses  or  hy  iiidependont  proof. 
What  constitutes  such  just  cause  or  excuse  remains  to  he  con- 
sidered later  on.  At  present  it  is  necessary  to  consider  more  fullv 
what  lihel  is,  what  slander  is,  and  wliat  anioinits  to  a  puhlication. 

The  term  lihel  of  course  proiwrly  indicates  sometliinf,'  printed  \viK.t  i*  a 
or  written,  hut  it  includes  also  any  scandalous  paintinf,',  fthRy.  '''"''' 
or  emhiem.    A  gallows  at  the  doorway  of  some  oiinoxious  person 
may  Ije  a  lihel  upon  him(^). 

A  man  may  he  lihelled  in  respect  either  of  his  personal 
character,  or  of  his  office  or  vocation.  In  the  former  case  the 
lihel  must  consist  of  matter  calculated  to  iiold  him  up  to  "  hatred, 
contemi.t.  or  ridicule "  (.).  Whether  it  does  so  or  not  depends,'  doc, not 
not  upon  the  intention  of  the  offending;  party,  hut  upon  the  '.|«i'«'".' "" 
prohahilities  of  the  case,  upon  the  natural  tendency  of  the  puhli- 
cation, having  regard  to  surrounding  circumstances  (-/).  If  a 
defendant  has  puhlished  "what  he  knew,  or  ou-,dit  to  have 
known,  was  calculated  to  injure  the  plaintiff,  he  must  ...  he 
responsihie  for  the  consequences  thouj,di  his  ohject  mi-,'ht  have 
heen  to  injure  another  person  than  the  plaintiff,  or  though  he 
may  have  written  in  levity  only.  ...  No  one  can  cast  ahout 
firehrands  and  death  and  then  escape  from  heing  responsible  hy 
saying  that  he  was  in  sport  "  (.).    On  the  other  hand,  the  mere  Language 

not  in  itself 
J'ros.^,;       i.hiiiuilf     as    a     baw.ly    house."      Tlie    '''=fa'°'"ory. 


(«)  '''■'■    Chi:,    UroHiinie    v 
(1H2.-.)  4  B.  i  C.  p.  2.",. 

(A)  ."■  Kep.  12ti:  Cnn-  v.  //,>,.,/.  (Isim) 
1  Caniii.  H,5.),  n.  .See  A'//if  v.  (inrluk. 
(1878)  42  J.  P.  «.■».  In  Jeferi,-^  v. 
Uiiiicomhe,  (18i)9)  11  Ka>t.  227,  tlie 
pUiintiff  recovereil  ilamam-s  against  the 
defendant  for  keeiiiiiK  in  fiont  of  the 
plaintiff's  liouse  a  lamp  hiirning  ilnring 
the  daytime,    '•thereby    intendiiii,'    t) 

,...,..'•      .....     *1.,,     .1...  .11:..  .^  1,  f      .1 


aoti(.M  is  (iu^erilKMl  in  the  report  as  one 
of  nuisijnco.  It  wonM  .seem,  however, 
in  substanre  an  action  of  libel,  And 
see  MoHxim  v.  TiiMiiiih,  Ltd.,  (18!i4) 
1  Q.  H.  r,:i. 

{'•)  I'&r  I'arke,  H..  I'armitrr  v.  Cuiip. 
htnd.  (I,S40)(;  M.i:  V\'.  p.  lOM. 

(.'/)  Iliiire  V.  iri7.<,.«,  (KS2'.i)  9  B.  e*c  C. 
fiCV 

('■)  /'./■  I.."ii.i  Illiickbuii],   Cujiiral  ,y 


'.^mrmr^i  ^jmuwm 


y^r^^mwfvs^z^' 
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WHAT    IS    DEFAMATORY. 


intention  to  vex  and  annoy  wil!  not  make  language  defamatory 
which  is  not  so  in  its  own  nature  (a).  An  imputation  of  conduct 
not  in  itself  really  censurable,  however  distasteful  or  objectionable 
the  conduct  may  be  according  to  the  notions  of  certain  people,  is 
not  a  legal  injury.  "  Would  it  be  libellous,"  it  has  been  asked, 
"  to  write  of  a  lady  of  fashion,  that  she  had  been  seen  on  the 
top  of  an  omnibus,  or  of  a  nobleman  that  he  was  in  the  habit  of 
burning  tallow  candles  ?  "  (b).  "  There  is  a  distinction  between 
imputing  what  is  merely  a  breach  of  professional  etiquette  and 
what  is  illegal,  mischievous,  or  sinful ;  between,  in  fact,  matters 
of  taste  and  matters  of  crime  "  (r).  Thus  it  has  been  decided 
that  in  humble  life  the  mere  imputation  of  "  want  of  womanly 
delicacy  "  is  not  actionable  per  «(•  (*/).  Nor  is  it  a  libel  to  write 
of  a  medical  man  thaj;  he  ..let  homteopathists  in  consultation. 
A  homoeopathiat  may  be  a  perfectly  competent  and  qualified 
practitioner,  and  the  imputation  therefore  was  not  of  professional 
misconduct  l)ut  simply  of  a  breacli  of  an  arbitrary  rule.  In 
Mane  v.  Pigott  (c),  the  plaintiff  had  been  attacked  in  the  defen- 
dant's newspaper  for  certain  denunciations  of  the  Fenian 
conspirators  which  he  was  said  to  have  made,  and  it  was  argued 
that  he  was  exposed  to  hatred  and  contempt  in  the  opinion  of 
many  people,  by  being  represented  as  an  informer  or  prosecutor 
or  otherwise  aiding  in  the  detection  of  crime.  "  That  is  quite 
true,"  says  the  judgment,  "  but  we  cannot  be  called  upon  to 
adopt  that  standard.  The  very  circumstance  which  will  make  a 
person  be  regarded  with  disfavour  by  the  criminal  classes  will 
raise  his  character  in  the  estimation  of  right-thinking  men.  We 
can  only  regard  the  estimation  in  which  a  man  is  held  by  society 
generally  "(/)•  To  seriously  depart  from  the  accepted  rules  of 
right-feeling,  good  conduct,  and  prudence  is  either  hateful  or 


CoHHtiea  lliiiik  V.  Jlintij,  (IH«rt-2)  7 
App.  ("as.  p.  772.  In  a  case  of  criminul 
libel  it  is  advisable,  though  not  appa- 
rently essential,  to  insert  an  averment 
in  the  indictment  that  the  publication 
was  "  to  the  manifest  cirniptiun  of  the 
morals  of  his  Majesty's  subjects,"  Itfj- 
V.  Ihtrrai-lKiigh,  (IW:>)  22  T.  L.  K.  41, 
C.  C.  R.- 

(«)  The  case  of  .\rrill  v.  fine  Art*, 
.<•'•■,  iHnuniHtv  Co.,  (iH'j:,)  2  y.  B.  l."if.. 


ne  to  which  see  below,  p.  ■")•).">,  is  per- 
haps ditticult  to  reconcile  with  the 
earlier  authorities. 

0')  /'<•;•  i'o!lock,C.B.,  Clay  v.  Ilobt'iiji, 
(lH(iH)8  L.  T.  X.  S.  p.  3U8. 

(.<•)  J'ei-  I'ollock,  C.B.,  ibid. 

id)  A.  n.  V.  J/larkwiHtd,  (1902)  .•>  K. 
2">,  Ct.  of  Se»s. 

(>•)  (I«69)  Ir.  Hep.  4  C.  L.  54. 

(/)  Ibid.  p.  ti2.  See  too  .Villfr  v. 
/>«(•«/,  (1X74)  L.  it.  9  (.'.  P.  UH. 
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contemptible.  It  is  therefore  libellous  to  impute  ingratitude, 
hiirdheartedness,  or  insolence  (a).  But  ridicule  may  be  incurred 
through  accidental  circumstances,'  without  any  suggestion  of 
moral  blame.  To  apply  a  ludicrous  nickname  or  to  narrate  an 
anecdote  of  which  the  hero  cuts  an  absurd  figure  may  constitute 
a  libel  (h).  A  mere  statement  that  a  person  was  suspected  of 
crime,  without  any  imputation  of  actual  guilt,  may  be  libellous  (c), 
and  an  allegation  that  a  person  has  brought  a  l)iackmailing  suit, 
is  actionable  without  proof  of  special  damage  (-/).  lh\t  it  does 
not  exceed  the  bounds  of  "  fair  comment,"  and  is  conseciuently 
not  actionable  per  se  for  a  dramatic  critic  to  say  that  a  play  is 
vulgar  and  contains  "a good  deal  of  sorry  stuff"  (-). 

There  is  apparently  nothing  defamatory  in  an  imputation  of  imputation 
insanity,  and  therefore  it  may  be  doubted  whether  such  an 
imputation  would  be  actionable,  where  not  made  with  reference 
to  a  person  in  a  particular  office  or  calling,  for  insanity  is  rather 
a  subject  of  pity  than  of  any  harsher  feeling  (f).  No  substantial 
distinction  can  be  drawn  between  an  imputation  of  mentul  disease 
and  one  of  bodily  disease.  In  licx  v.  llarni/  (//),  where  the  defen- 
dant was  convicted  of  libel  for  imputing  to  the  King  that  he  was 
insane,  Abbott,  C.J.,  directed  the  jury  that  "  to  assert  falsely  of 
his  Majesty  or  of  any  other  person  that  he  labours  under  the 
alHiction  of  mental  derangement  is  a  criminal  act."  But  the 
conviction  in  that  case  is  probably  to  be  justified  upon  the  ground 
that  insanity  would  unfit  the  King  for  his  office,  or  upon  grounds 
which  would  be  inapplicable  in  the  case  of  a  similar  imputation 
upon  a  subject.  Again,  there  is  nothing  defamatory  jnr  se  in  imputation 
an  imputation  of  insolvency,  for  a  man  may  lose  his  money  by  "^  '"•^'^ency. 
pure  misfortune.    And,  therefore,  presumably  no  action  will  lie 


K. 


(a)  roj-  V.  /rfr,  (l«(i!l)  L.  It.  4  Kx. 
'iU  ;  Cliun-hin  v.  //««/,  ^'SlU)  2  I!.  A: 
Alil.  (i85  ;  Clrmeiit  V,  Chirm,  ^IM21t)  9 
li.  A:  0.172. 

ill)  Cwk  V.  Ward,  (IXMO)  (!  Hiii^.  4(l'.t. 

((•)  .Viiiiiuiti  V.  TuxHiiMdn,  limitfil, 
i\X'H)  1  y.  ».  (i71. 

(rf)  Marks  V.  Samuel.  (11K)4)  2  K.  It. 
2.S7,  C.  A. 

(c)  Mrl^Hue  v.  Wentfrn  .Vnrnhif/ 
.>•<•«'«,  (litict)  2  K.  B.  1CK>,  C.  A. 

C/)  Miiri/UH  V.  Liiiijeii,  (1803)  8  I..  I'. 


N.  S.  S()(l. 

C'/)  Cl(<2:»)2  H.  A.  (■.2:.7.  Ill  Wrhl,;, 
V.  Wiiuiloir  (Tiiiifis.  1SS4.  Jlarcli  U, 
of  xi/i/.),  thf  iiliiiiitiff  sutil  a  iiieilical 
man  fur  falsely  alk-L'iii!,'  tliat  she  was 
iiisuiio.  Hilt.  Ilie  jii.lfje  liaviiij,'  with- 
(liiiwii  the  ease  from  tlie  jiiiy  on  the 
Kiounil  that  the  sinti'inent  was  privi- 
lp.ce<l,  it  liecaiiie  iiiiiie<cssur»-  to  iljscuss 
the  iiuestion  whether  the  iiii[nitation 
was  ilefaiiintorv. 
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WHAT    IS    DEFAMATORY. 


Libel  on  a 
man  in  his 
calling 


^NTiere  calling 
no  lon^'t'i 
followel. 


Joint  injury. 


for  writing  of  a  non-trader  that  he  is  insolvent,  without 
more  (a).  A  statement  that  a  solicitor  had  been  "  cleaned  out 
and  lost  his  all  "  has,  hdwever,  been  held  actionable  (h). 
Ordinarily  to  support  such  an  action  the  plaintitT  must,  however,  it 
is  apprehended,  lay  an  innuendo  that  the  insolvency  was  imputed 
to  have  been  caused  by  circumstances  discreditable  to  him. 

If  a  libel  is  pointed  against  a  man  with  special  reference  to 
his  calling  or  office,  the  limits  of  defamation  appear  to  be  wider  (r). 
The  words  need  not  be  provocative  of  hatred,  ridicule,  or  con- 
tempt ;  it  is  sufficient  if  their  tendency  is  injurious  (</).  An 
imputation  of  insanity  is  necessarily  injurious  to  any  person  in 
his  calling,  and  therefore  defamatory  if  used  with  reference  to 
such  calling  (r).  Similarly,  an  imputation  of  insolvency  is 
actionable  if  made  agAinst  a  trader  (/'). 

No  one  can  be  libelled  in  respect  of  an  office  which  he  has 
ceased  to  fill  or  a  vocation  which  he  has  ceased  to  follow,  but 
imputations  against  a  man  in  some  particular  relation  may  also 
afiect  him  in  his  general  character.  If  it  be  alleged  of  a  retired 
solicitor  that  he  was  guilty  of  sharp  practice  in  his  profession, 
he  IS  not  libelled  as  a  solicitor,  for  he  is  no  longer  one,  but  he 
is  libelled  as  a  man,  for  he  is  accused  of  dishonesty  (g).  But  if 
the  imputation  be  that  he  was  unskilful  in  his  profession,  then  it 
may  i)e  questioned  whether  from  any  point  of  view  the  language 
is  actionable. 

Where  several  persons  are  joined  in  some  capacity  they  may 
be  jointly  defamed  in  that  capacity  and  have  a  joint  action  for 
the  joint  injury.  Thus,  trading  partners  may  recover  for  a  libel  on 
their  solvency  in  respect  of  the  damage  done  to  their  firm  (//),and 
each  individual  has  a  separate  right  of  action  for  such  separate 
damage  as  he  may  have  sustained  (/).     So  a  trading  corporation 


(»)  Nearly  nil  the  cases  to  be  found 
in  the  Iwoks  in  which  a  mere  impiita- 
tioii  of  insolvency  lias  K'cn  held  action- 
able arecascs  in  which  the  {ilaintifT  was 
a  trader. 

(*)  A.  B.  V.  C.  D.,  (1904)  7  F.  22  Ct. 
of  Seas. 

((•)  Defamation  of  this  kind  is  more 
fully  consideretl  below,  pp.  Tm7  ti/q. 

(d)  Per  IjonX  Blackburn,  f<i/iitii!  .<• 
Countifit   Bank    v.    Hfiitij,   (IS<H(i-2)    7 


.\pp.  Cas.  p,  771. 

(p)  Mciynn  V.  T.iiigfu.  (18r>3)  H  L.  T. 
N.  S.  «tMI. 

(/)  //mil  V.  JIiid»i»i,  (1700)  1  Lord 
Kayni.  f.lo. 

(y)  I'fr  I'arke,  J..  Boydrll  v.  Joiin. 
(183M)  4  M.  A:  W.  p.  450. 

(/()  Furttei-  v.  />i»w»,  (1820)  3  Hiii;;. 
452. 

(i)  KohiiitiiH  V.  Miirrhtint,  (1S45)  7 
Q.  B.  Itl8. 
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may  sue  in  its  corporate  capacity  for  a  lil)el  disparaging  its 
goods  (a),  or  imputing  insolvency  (b)  or  any  other  matter  calculated 
to  injure  it  in  the  way  of  its  business  (c).  But  it  is  apprehended 
that  a  municipal  or  other  non-trading  corporation  cannot  sue  for 
a  libel  in  its  corporate  capacity,  whatever  the  nature  of  the  imputa- 
tion may  be.  In  the  case  of  such  a  corporation  anv  charge  of 
misconduct  must  be  treated  as  directed  against  the  corporators 
as  individuals  (d).  And  where  several  persons,  though  exercising 
an  office  jointly,  have  no  joint  interest  to  be  damaged,  a  libel  on 
them  in  their  collective  capacity  is  not  a  joint  injury  but  a  several 
injury  to  each  of  them.  In  Booth  v.  Brisco,-  (,■)  'the  defendant 
had  libelled  "  the  trustees  "  of  a  certain  charity.  The  several 
trustees  joined  in  one  action  against  him,  and  Uiough  it  was 
assumed  (^■)  that  such  joinder  was  permissible,  it  w  ;  held  that 
each  plaintifif  had  a  separate  cause  of  action  and  the  damages 
of  each  ought  to  have  been  separately  assessed. 

To  attack  the  reputation  of  a  thing  may  be  to  attack  the  Lii,e!on 
reputation  of  a  person  An  unfavourable  review  of  a  l)ook  may  Utoi^nT^  ^ 
he  a  libel  on  the  author,  although  he  be  not  directly  referred  to,  1'='*'''" 
though  in  such  case  in  order  to  become  actionable  it  must  be 
shown  that  the  unfavourable  review  exceeded  the  bounds  of  fair 
comment.  To  allege  of  a  tradesman  that  he  habitually  sells 
worthless  goods  is  an  impea'^hment  of  the  vendor  as  well  as 
of  what  he  sells,  and  is  necessarily  defamatory  because  injurious 
to  him  in  his  trade.  But  it  is  not  defamatory  to  assert  that  a 
particular  article  which  he  has  in  stock  is  worthless  (.7).  A 
statement  that  a  certain  ship  is  unseaworthy  is  directed  against 
the  character  of  the  ship,  not  against  the  character  of  the  owner, 
but  if  it  be  added  that  this  unseaworthy  vessel  is  advertised 
for  carrying  passengers,  the  statement  becomes  defamatory, 
for  it  involves  almost  necessarily  a  charge  of  misconduct  or 
mismanagement  (/<). 


(")  liritUh  Km  11, IT  Ti/jie  Sf-tthiq  (\>. 
V.  Linofy/if  (h.,  (ISilS)  7'.t  L.  T.  (*. 

(A)  Mii roiHilitan  Si/mi/i  Om/i'ihiu  f',i. 
V.  l[„wkht»,  (18.-.!»)  4  H.  A:  X.  ST. 

((•)  Stiiith  llfUoii  CiHil  Ci.  V.  .\„,ih- 
Kinti'rn  -Vfir*  AimoriiitiiiH,  (IH>.>1)  1  y.  I!. 
i:i3 :  norhi/'x  Cattl,-  y,>i<il  r,i.  V. 
Mamun.  (1J<S())  14  f'li    Ii.  ^iv^l 


{<!)  Moijoi;  ,S'v..  ,<f  M,iiirhe.itei'  v. 
\\:ili„,„^.  (18'.»11  1  Q.  Fi.  114. 

('')  (1H77)  2  y.  H.  1).  41ti;. 

(..'  )  But  soe  Siinii'f/iiaii/f  v.  /fmiiun/ 
(IS'.'4)  A.  (,'.  494. 

('/)  J-.'imn  V.  If.irUm:  (1844)  .".  Q.  H. 
(iL'l. 
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ACTIONABLE    SLANDER. 


Slander. 


Imputing 

criminal 

offence. 


Offence  need 
not  be 
indictable. 


Extraditable 
offence. 


Slander  is  defamation  communicated  by  spoken  words,  oi 
other  sounds  (<(),  or  by  gestures  (h).  The  law  recognises  a  dis- 
tinction between  libel  and  slander,  not,  perhaps,  resting  on  anj 
satisfactory  principle  (c),  but  convenient  as  tending  to  restrair 
tlie  multiplicity  of  actions.  Slander  directed  against  genera 
character  must,  in  order  to  be  actionable,  be  defamatory  in  the 
same  sense  iis  a  libel  must  be,  and  in  addition  must  eithei 
impute  a  criminal  offence,  or  some  disease  tending  to  excludt 
the  party  defamed  from  society,  or,  in  the  case  of  a  woman, 
unchastity,  or  must  have  caused  special  damage.  Slander 
directed  against  a  man  in  his  office  or  calling  stands  on  the 
same  footing  as  libel. 

1.  The  imputation  of  a  criminal  offence  must  be  direct.  Words 
of  mere  suspicion  ate  not  enough  in  themselves.  It  will  be  neces- 
sary for  the  i^laintiff  to  satisfy  the  jury  that  under  the  circum- 
stances such  words  were  equivalent  to  an  absolute  affirmation 
of  guilt  ((i).     The  exact  offence  need  not  be  specified;  words 
involving  a  general  charge  of  criminality  will  suffice.     Thus, 
"  You  have  committed  an  act  for  which  I  can  transport  you," 
has  been  held  an  actionable  expression  (e).    It  is  not  necessary 
that  the  offence  charged  should  be  indictable,  although  such  a 
notion  has  been  widely  prevalent  and  has  found  its  way  into  the 
text  books,  probably  from  the  fact  that,  by  the  common  law, 
indictment  was  the  almost  universal  method  of  procedure  in 
criminal  matters  (/).    Whether  it  is  a  slander  to  impute  an 
offence  punishable  by  fine  only  may  be  doubted.    In  the  United 

on  a  different  footing,  see  Ch.  XVIII. 

(«)  The  malicious  hisxing  of  an  actor 
is  a  blander  of  him  in  the  way  of  his 
profession :  (frei/on/  v.  liniiMiirh, 
(1844)  6  M.  &  (J.  p.  !)>.!>. 

(A)  I'cr  Lottl  Abinger,  Giittoli-  v. 
Miithert,  (1836),  1  M.  4:  \V.  p.  601. 

((■)  Per  Cur.,  Thorley  v.  Lord  Kerry, 
(1812)  4  Taunt,  pp.  364-r.. 

(d)  Tozer  v.  Mathfurd,  (1831)  C  Ex. 
.")3y :  SimniiiH*  v.  Mitchell,  (1880)  li 
A  pp.  Cas.  l.^(i. 

(<•)  Curfm  V.  Cutr,*,  (1834)  10  Uing. 
477  :  see  too  Fraiu-it  v.  Jtinm.  (183S)  S 
M.  ii  \V.  191. 

(/)  Webh  T.  BeaiuM,  (1883)  11  Q.  R. 
D.  G09. 


X.  C.  212.  So  in  Burnet  v.  Welh, 
(inx))  12  Mod.  420,  it  was  held  clearly 
iiotiduable  to  »ay  of  a  ti-adesman  in  the 
way  of  his  trade,  "  He  hath  nothing  but 
rotten  goods  in  his  shop.'  Hut  it  was 
agreed  that  if  the  words  were  that  he 
had  rotten  goods  no  action  would  lie. 
In  ]\',itlihi  V.  Jftill,  (1868)  L.  R.  3  Q.  B. 
p.  21»9.  Blackburn.  J.,  says  that  it  is 
actionable  to  say  of  a  cattle  dealer  that 
he  has  disease  among  his  cattle.  But 
this  seems  doubtful.  See  too  Tlwrley't 
Cattle  Fm>d  Co.  v.  Maiuuim,  (1880)  14 
Ch.  I).  763;  TIh>iii(i>\.  I((7/(««m,(1880) 
14  Ch.  I).  864.  An  action  may  lie  for 
the  malicious  disparagement  of  a  thing, 
causing  ci)ecial  damage  ;  but  this  stands 


DEFAMATION. 

States  it  is  held  to  be  actionable  to  impute  a  crime  committed 
out  of  the  jurisdiction  (a).  The  point  does  not  appear  to  have 
arisen  m  England.  Insomuch  as  the  ground  on  which  an  action 
18  allowed  for  words  imputing  crime  is  that  the  slandered  partv 
may  be  thereby  put  in  peril,  the  true  principle  would  seem  to  be 
that  If  the  alleged  offence  is  of  the  class  for  which  the  party  would 
be  liable  to  extradition  an  action  would  lie,  but  if  otherwise  not 

2.  It  has  been  said  that  the  mere  imputation  of  a  contagious  .n„,utin. 
distemper  is  actionable  "  because  all  prudent  persons  will  avoid  ^'''''''-  ^ 
the  company  of  a  person  having  such  a  distemper,"  and  that 
It  makes  no  difference  whether  the  distemper  be  owing  to  liie 
visitatio.;  of  God,  to  accident,  or  to  the  indiscretion  of  the  party 
therewith  afflicted  (h).    This,  however,  appears  not  to  be  correct 
No  action  lies  where  the  words  impute  a  mere  ordinary  infectious 
or  contagious  disease  (<).and  the  rule  for  practical  purposes  may 
be  taken  to  be  that  it  is  actionable  to  say  of  another  that  he  has 
a  venereal  disease  (d).    Why  this  should  be  so  is  not  quite  clear 
It  cannot  be  because  of  the  moral  stigma,  for  it  is  not  actionable 
to  impute  a  past  disease  (<).     To  say  of  a  man  that  he  is  a  leper 
has  been  held  actionable  (/),  but  for  this  a  good  reason  may  be 
given,  as  leprosy  at  one  time  involved  a  loss  of  civil  status. 
3.  If  the  speaking  of  any  defamatory  words  causes  special  Causing 

damage  there  is  a  good  cause  of  action,  not  m.    ly  for  the  ' "' 

special  damage,  but  for  the  defamation  (p).  The  authorities 
are  to  a  certain  extent  in  conflict,  but  the  better  opinion  seems 
to  be  that  although  mere  words  are  not  as  a  general  rule 
regarded  by  the  law.  yet  when  their  power  for  mischief  has 
once  been  shown  by  the  fact  that  they  have  caused  actual 
damage  they  acquire  an  actionable  quality,  and  general  damage 
may  be  recovered  in  respect  of  them  just  as  if  they  had  beL 
deliberately  published  in  writing.   The  case  of  Dixon  v.  Smith  (h) 

(«■)  Townsond  on  Slander  and  Likl,       M.  &  G.  3.34. 

'/";•[''«*  'iu   C.I       ,        ,.  ^'■^   Ciir»l„ko   V.  M,n>le,1„i;,m.  (17S8) 

('')  Knc.  Ab.  Slander,  11.  2.     See  tivi      2  T  K  47.S 

(,)./«,««  V.  IMe,.l,,  (1.-,!..))  4  Rep.  (,,)  MlrMty.mi,n-'»  Kon-i  .i- .In n:, J, 

\..  Gnim;   v.   Lovel,  (lfi98)   12  M(xl.       Fo,-e»t..  iVM):.)'^  L.  T.  722.  r   A 

(.")  nUiodHvrth    V.    (Sriiy,    (1844)    7       12-. 
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Slander  on 
man  in  his 
calling  ur 
office. 


Oocasioiinl 
occupation. 


appears  to  support  this  view.  The  plaintiff  in  that  case  was 
medical  man  and  had  been  slandered  by  the  defendant  to  one  ( 
his  patients.  He  claimed  as  special  damage  the  loss  of  thi 
patient,  and  also  a  general  falling  off  in  his  business,  an 
recovered  damages  under  both  heads.  It  was  held  that  he  w« 
not  entitled  to  the  latter  damages  because  the  general  loss  < 
patients  could  only  be  connected  with  the  slander  on  the  suj 
position  that  it  had  been  repeated  without  the  authority  of  th 
defendant  (a),  and  for  this  the  latter  was  not  responsible.  Bi 
it  was  also  held  that  he  was  not  limited  to  the  loss  of  the  sing! 
patient,  "  and  the  jury  might  consider  what  damage  he  had  sue 
tained  in  consequence  of  the  speaking  of  the  words  "  (b).  H 
therefore  was  entitled  to  something  for  being  defamed,  in  additioi 
to  the  special  damage  actually  proved. 

4.  By  the  common  law  an  imputation  by  words  upon  th 
chftstity  of  a  woman  was  not  actionable  in  itself.  But  now  I 
the  Slander  of  Women  Act,  1891  (c),  "  words  spoken  whicl 
impute  unchastity  or  adultery  to  any  woman  or  girl  shall  no 
require  special  damage  to  render  them  actionable." 

5.  A  person  who  pursues  any  honest  calling  may  have  ai 
action  if  he  be  slandered  in  respect  of  it.  A  different  view  oi 
this  point  is  found  to  prevail  in  some  of  the  earlier  cases,  foi 
certain  avocations  were  not  considered  of  suflQcient  dignity  thai 
"  an  action  should  lie  for  scandalising  "  {d).  But  this  doctrine 
is  obsolete.  In  Foulger  v.  Xewcome  {e)  it  was  decided  that  a 
gamekeeper,  one  of  whose  duties  was  to  preserve  foxes,  had  a 
good  cause  o'  action  against  the  defendant  for  saying  that  be 
had  poisoned  foxes. 

In  one  case  a  distinction  was  drawn  between  a  definitely 
recognised  calling  and  a  mere  occupation  ;  and  it  seems  to  have 
been  considered  that  a  man  who  made  his  living  by  enterin", 
from  time  to  time,  into  contracts  for  tolls  could  not  sue  if 
slandered  in  respect  of  such  contracting.     "A  profession  i.s  a 

(c)  54  it  55  Vict.  c.  51. 

((/)  Thus  a  postman,  a  miilwife.  ami 
a  scliooImistrcsH  have  been  regariltil  as 
incapable  of  suing,  Jiell  v.  natcher, 
(l«7t;}  I  Vent.  275  ;  see  ll7/rt//„«  v. 
JliiH>k,  (liJC'.i)  1  Vent.  :.'l. 

;•■;  (.!'*'•■)  I-  I!- 2  Ex.  ;!27. 


(i()  i*ee  lielovv,  p.  (i2:<. 

(A)  MNJ(i>  .■.  H.  cV:  X.  p.  V,:\.  In  the 
I..  J.  iL'ioit  (p.  127).  the  woids  are 
•■  how  much  ilauia^re  he  had  probably 
>u«iameil  tlimugh  the  special  damage 
!;iiil,"  the  ineaiiiiig  of  wliicli  is  not  very 
■A:-.\r.     <«'  liuUrr.  N.  !'.  v..  7. 


nEFAMATIOX. 


Honorary 
otlico. 


.ont.„u.ng  t  nng.  but  contracting  to  become  a  leasee  of  tolls  is 
no  a  profession   and  the  habit  of  taking  tolls  is  nothing  a 

It  has  be.n  held  that  defamatory  words  spoken  o!  a   man 
m  respect  of  an  office  purely  honorarv  in  iL  ^ 
actionable  if  they  merel/ im^Ue  irpLl   (^^  ""t^iZ^^ 

8umce(  )     Thus   to   say  of  a  town  councillor  that  he    s  an 

can  hardly  be  considered  satisfactory  (.).  rests,  perhaps  ^n^e 
ground  that,  as  the  holder  of  an  honorary  office  has  uotZ'tl 
lose  pecuniarily,  he  is  not  injured  excep'  bv  an  "  .  utt "n 
Ba.sconduct  wh  ch  would  render  him  liable  to  pro.eculn 

A  plaintiflF  who  alleges  that  he  has  been  defamed  in  his  vocation  wh 
or  office  must  show  that  he  held  the  office  or  pursued  tl,e  vo.!  -" - 

^th  at  thetime  of  the  publication  complain^l^^^  Zt:  -^^ 
to  .hich  the  imputations  refer.    In  Hopuood  v.  Tkam  (A  the  '""'' 
plamt.fr  was  a  dissenting  minister,  and  had  previously  c    H  d  '„ 
busmess  xn  partnership  with  his  brother-in-law.     The  de  e  da" 

nt:f^ :  ^Zi"""''  f '-: ''-''''  ^^^  ''-ther-iniTw : 

upwards  of  2.000Z I  wonder  how  any  respectable  person 

can  countenance  such  a  man   by  his  presence.      I  have  b    ." 
advismg  some  other  persons  to  go  to  the  Wesievan  ChLl 
there  they  would  hear  plain  honest  men."    T^r'r I^r'eM 
no  actionable  insomuch  as  they  did  not  impute  that  the  plain  ff 
had  misconducted  himself  as  a  minister,  but  was  unfit  to  be  a 

Int  T  .    ,  "^  ^-   ^^^«'-*''««(^)  the  plaintiff  was   an 

unbeneficed  clergyman,  and  he  alleged  as  his  cause  of  a  tio„ 

held  1  7f     ":  *n  '•"  ^--«"-ce;  but  the  declaration  wa 
beld  bad  for  not  alleging  that  he  had  at  the  time  of  the  aUe^ed 
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(")  /Vr  Parke,  H.,  JMh,,,,;,  v.  //«,•,•/, 
(1H47)  16  M.  &  W.  p.  59.S.  This  was 
""'y  "  ''"■""«,  and  it  may  be  doubte.! 
u  hot  her  the  view  taken  is  not  too 
narrow. 

(A)  Ifcw  V.  Print,,  (1702)  2  Salk.  634 
('•)  /'<•/•    De    Grey,    C.J.,   Oh*Iow\'. 

/W.(i771)3Wil8.,,.  18«;  .-|,/„,«xv. 

.IA-/rrf^,r,  (1829   3  Y.  i  J.  21'J  ;  Booth  v 

i''»"i,i.i\m,-)\q.n.:,n.   Thi.see,,.- 

<"  ou  me  true  ground  of  the  decision  in 


tills  last  case,  and  not  that  the  die- 
honesty  im,,ute<l  would  have  been  a 
Kixiuntl  for  lemov.il  from  office;  for 
mere  loss  of  an  honorary  office  is  no 
lejjal  damage. 

(</)  AlexaiiiJfr  v.   .lenkiu^    f  18921    I 
Q.  B.  797.  ■   ^        -' 

if)  See  Starkie  on  Slander  and  Libel 
(2nd  ed),  v.il.  i.  p.  ]:>). 
(f)  (l.'<4;i)  ^i-   J.  ^..j,, 
C'/)  (18.-,H)li  Kx.  294. 
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SLANDER   or    A    MAN    IN    HIS   CALLING. 


Slander  mii-t 
l)e  ilirectcci 
to  calling  or 
ortice. 


Imputation 
on  general 
character. 


slander  any  oihce  or  employment  of  temporal  profit.  I'latt,  B 
however  (a),  expressed  his  doubts,  on  the  ground  that  th 
plaintiff,  though  unbeneficed,  had  a  gtatiu  which  might  b 
imperilled  by  the  slander.  "  If  the  slander  had  been  of 
barrister  imputing  to  him  such  misconduct  as  would  justify  hi 
being  disbarred,  it  might  be  a  good  cause  of  action  against  th 
slanderer,  though  the  slandered  person  never  held  a  brief."  1 
certainly  would  seem  that  if  a  man  habitually  follows  a  callin 
he  ought  ot,  simply  because  he  temporarily  fails  of  employment 
to  be  deprived  of  a  protection  which  may  be  of  far  mor 
importance  to  him  than  to  one  who  holds  a  position  firml 
established  (l>).  The  effect  of  the  Clergy  Discipline  Act,  1892  (c) 
is  practically  to  overrule  the  decision  in  Galwcy  v.  Marghall 
immorality  (if  proved)  being  not  only  a  ground  for  eviction  fron 
a  living  in  possession,  but  also,  in  the  absence  of  the  Boya 
pardon,  a  bar  to  any  future  preferment. 

The  language  complained  of  must  touch  the  plaintiff  in  hi 
calling  or  office,  it  must  not  simply  tend  to  his  injury.  Ii 
Doylcy  v.  liobfitu  (</),  the  plaintiff,  an  attorney,  was  said  to  havi 
"  defrauded  his  creditors  and  been  horsewhipped  off  the  coursi 
at  Doncaster."  The  jury  found  that  the  words  "  were  not  spokei 
of  the  plaintiff  in  his  business  as  an  attorney,"  but  "  that  the; 
had  a  tendency  to  injure  him  morally  and  professionally,"  and  i 
was  held  that  no  action  would  lie  (e).  In  another  case  the  ruli 
is  laid  down  in  language  which  has  been  frequently  quoted 
"  Every  authority  which  I  have  been  able  to  find  either  showi 
the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity 
&c.,  or  connects  the  imputation  with  the  plaintiff's  office,  trade 
or  business  "  (/).  The  meaning,  however,  of  the  passage  is  no 
quite  clear.  To  impute  the  lack  of  some  general  requisite  is  no 
enough  by  itself.    It  is  not  actionable  to  impute  dishonest  con 


(rt)  Ibid.  p.  301. 

(A)  In  Ji»if»  V.  Sfereiix.  (1 822)  11 
Price,  23."),  the  plaintiff  sued  for  a  libel 
on  himself  "  in  the  way  of  his  prnfession 
and  business  of  attorney."  He  was  on 
the  rolls,  but  had  not  taken  out  a 
certiticate,  ami  it  was  held  that  he  still 
retained  his  professional  character  and 
cnuM  iic  libcilfd  in  l!i:il  chanictcr. 


(r)  .-,.-)  k  .".6  Vict.  c.  32. 

((/)  (1837)  3  Bing.  N.  C.  83".. 

(f)  In  view  of  the  recent  case  o 
A.  ]l.  V.  C.  v.,  (I'.tOI)  7  K.  22,  Ct.  o 
Sess.,  the  accuracy  of  this  decision  a 
the  present  day  is  o|)en  to  question. 

(/)  J'er  Cur.,  Lumhij  v.  AVihuj 
(1831)  1  C".  &  J.  p.  30:>. 
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duct  to  a  flolicitor,  unless  in  the  wav  nf  h!^  .  . 
««y  of  a  trader  that  he  is  areaJj'^J  ^'f ""°°  ^"^'  «°'  ^« 
doubt  involves  a  charge  ofT  ^.  T  ""•^*''  '^''"''ruptcy  no 
necessarily  a  charl  o,  diln  f  ^°"'^*  '=""''"'=*•  ^"*  not 
On  the  other  hanZe  Le   t^^^^^^  ^'  ^"  *-de  (.). 

in  question,  the  defamation   i!  f .       '*'*  °'  *^«  ^^'^'-ds 

calling  will  not  .11:  tirar'T^,  '''  f''''''' 
exist  according  to  the  reason  o#T  connection  must 

-ind  of  the  defendant  (7 "he  ru,!  '  "°'  ""^'^  '"  ^^« 

be  that  the  imputation  mst  neces  :  1"'''  '^'"''''  '^  "'^  *« 
of  all  reasonable  people,  be  ir^ZZ:^^::'^^:^  ff 
profession,  or  office   anrl  fK»\    •         ,        P'aintitf  m  his  trade, 

Mecessarii;conne;tedw^htha'  ";    "  ^  ''  '"'  ''  ^^^   •^ 
by  reason'^f  theory  Itureo  ^T"'  '''''' ^' -^<^^' ^^^her 
facts  of  the  case     Thus  7a  ml        T  "  ^'  *'^  P""''"'- 
profession  which  involves  the  hTnr„^or'  "  '""*"''  '"  ^  ""r'"' 
imputing  insolvency  are  perseT<^ZllU    T""' ^'^'    ^^^^«  ^'^-"'" 
necessarily  defamatory  of  him  n  ht  t"d   m         "''  *^'^  ^^« 
although  defamation  of  a  1,  t  I         "  T'"''"    ^"' 
actionable,  mere  depreciation  oM         /*^  "'  '^^^  *^*^«  '« 
although  amountingr:;:^^^^^^^^  "^^^^  ^«  '^->«. 

rival  firm,  will  not  per  sesnlZnT  ^'"P*"^^"  ^"^  thooe  of  « 
i«  proof  of  special'^irarm  iT  .''■"'''"^^^  "°'^««  *h- 
Buch  proof,  in  order  tTdWM  ^°^  ''^'''^'^'  ^P^^'^  ^^^^ 

«uch  case,  f^r  the  nlLn^iff,u     T°"'"'  '"''''  «'  ««=t'on  in 

-merciLnT  ::;^S^^^^^^^^^^ 

unlawful  (g).     And  whether  fl  "  *^'°  ^"'«'^  •^«^'> 

plained  oT  are  suscept  b,e  '^  Zr"  ''^  *'«  '^^'^^  <=«- 
-elyadisparagereroXo,^^^^^^^^  --7..  or  are 
it  is  not  actionable  to  impute  adulterv  ^'  ^"'^  ^''^-  ^«*''^' 
charge  also  involves  a  Trea  h  of  Itf  ^?^""'^"  ""'^««  '^e 
r„^  n„  ,  professional  confidence  (/).      ^ 

(ay  Donley  y.  ifoj^.  ^^„_  „   ,,„ .  ,  _  ^  ''•       '^ 
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(a)  Zfey/<^  V.  jfoj^ 


« t'-  B.  293. 

of  Seas. 
O.T. 


(18*9) 


{.n  Allcott     y.     Millar'.     Kn,-n    jt- 
Jarrak  Fore,f»,  Ltd.,  (ViQ-.^  .„         -r 
722  C   A  k'-'U.O   91    L.  f. 

t*A/T«.  ri89fl%  I  n    u    ox,   ^     .  ^ 


(19W)  .  F.iact.       %;«&tt 


(>899)lQ.B.86;c.a 


'>iy  Co.,  (18»9)  81  L.  T.  331 


'itijiire 


(i)  Ayre  v.  Craven,  (1834  2  A 

48 


&E.2. 
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MiHcondnct  of 
clergyman. 


lAn;.'uag(.-  not 
defaiiinton- 
on  the  face 
of  it. 


Innuendo  : 
meaning  of 
individual 
word*. 


nmn  may  be  very  immoral,  and  yet  a  very  capable  physician ; 
and  though  the  charge  might  tend  to  his  professional  injury,  it 
would  not  of  necessity  do  so.  It  might  affect  one  class  of 
practice  and  not  another.  It  is  obvious  that  if  the  mere  possible 
tendency  of  words  were  adopted  as  a  test  of  their  actionable 
character,  any  one  following  a  respectable  employment  might 
have  his  action  for  words  reflecting  on  his  general  respectability. 
It  might  be  supposed,  however,  that  in  the  case  of  any  calling 
for  which,  according  to  the  ordinary  notions  of  society,  a  high 
moral  character  is  requisite,  the  imputation  of  any  serious  breach 
of  the  moral  law  would  be  actionable  The  contrary,  however, 
has  been  maintained.  "  Some  of  the  cases,"  says  Lord  Denman, 
"  have  proceeded  to  a  length  which  can  hardly  fail  to  excite 
surprise,  a  clergyman  having  failed  to  obtain  redress  for  the 
imputation  of  adultery,  and  a  schoolmistress  having  been 
declared  incompetent  to  maintain  an  action  for  a  charge  of 
prostitution  "  (<«).  It  has,  however,  since  been  laid  down  (/>)  that 
the  imputation  on  any  beneficed  clergyman  of  an  offence  render- 
ing him  liable  to  deprivation  is  actionable.  Incontinence, 
drunkenness  after  monition,  gross  scandal,  heinous  crime — in 
short,  all  notorious  cffences  and  enormous  sins,  are  grounds  of 
deprivation  (r),  and,  therefore,  words  imputing  them,  it  wouKl 
seem,  are  actionable.  But  where  the  plaintiff,  a  beneficed 
clergyman,  was  accused,  first,  of  having  cheated  with  regard  to 
his  clerical  salary,  and  secondly,  of  having  cheated  generally, 
the  first  charge  was  held  actionable  and  the  second  not  (</). 

Hitherto  the  endeavour  has  been  to  define  what  is  actionalile 
language,  on  the  assumption  that  the  meaning  conveyed  by  that 
language  is  undoubted.  This,  however,  is  by  no  means  always 
the  case,  and  where  the  words  do  not  speak  for  themselves,  the 
plaintiff  must  be  prepared  to  put  the  necessary  gloss  or  innuendo 
upon  them.  They  may  be  wholly  or  in  part  foreign,  technical, 
or  slang,  and  if  so,  they  must  be  properly  translated  by  suitable 
expert  evidence  into  plain  English.    There  are  many  doubtful 


(a)  Ayrc  v.  frareii,  (1834)  2  A.  ^  E. 
p.  7. 

(»)  Oaluxi/  V.  Mar»hiill,  (185.3)  9  Ex. 
294. 

(c)  Ayiiffc's  Farcrgon,  pp.  208-9. 


(O  Prmbertim  v.  0>lU,  (1847)  10 
Q.  B.  461.  In  Warr  v.  JMy.  (18M4  .! 
C.  it  P.  497,  Aldenon,  B.,  treated  sixiken 
words  impntini;  intemperance  tc^  a 
diawuting  minitiltsi'  «s  acliuuable. 
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words,  which  have  crept  into  more  or  leas  general  use  but  hav« 

not3etobtained,„.,recoKnition  or  become  u1,iversa."^^ 

whl  T      n     "\'*  "  '"  '"'''  '"«*''"««  '«r  the  Court    o  say 
whether  .t  w.l    attach  a  meaning  itself,  or  whether  it  wi  1  tfke 
he  opmion   of   those  to  whom  the  expression  in   oues  on  i! 
am.har  (a)     A  more-liberal  view  is  now  taken  than  TmeTv 
he  extent  of  udicial  knowledge  of  general  facts  and  u  "e/  Ld 
udges  do  not  consider  it  necessary  when  on  the  bench  to  b« 
Ignorant  of  the  various  matters  which,  as  men  of  tne Tor  ,  thev 
know(.)      In  the  same  way  historical  and   litera  y  a     ^on/ 
allegoncal  and  figurative  expressions,  when  they  have  pass  d  so 
far  xnto  ordmary  use  that  they  may  1«  taken  to  be  intell^We   o 

mtell  g.ble  to  the  Court  and  jury  (c).    But  when  the  meanimr  o^ 
each  md.vidual  term  in  the  matter  alleged  to  be  defeat  "ry 
known,   he  question  then  remains,  what  is  the  construcUon' 
the  whole  and  whether  it  bears  a  defamatory  meaning.     It  has 
however,  been  held  «/)  that  even  where  a  plaintiff  fails  Jn  estab 
hshxng  the  innuendo,  he  is  nevertheless  entitled   to  damal« 
awarded  by  a  jury  who  find  the  words  libellous  ;„,•  ..  ^ 

^Vhere.  however  the  words  uttered  are  not  slanderous  perse 
and  the  result  of  U,e.r  utterance  was  not  one  that  could,  wi  h  anJ 

ZZ  ""'rt'T''  '"'  '""  "^^^'"  *^«  contemplati  n  of  the 
defendant  when  he  uttered  them,  even  if  special  damage  resul 
he  will  not  m  every  case  be  held  liable  (e) 

auLVrt  In  r*"'"'  '""?'  *°  *''  '''''  preponderance  of 
authority  (/).  the  meaning  of  a  libel,  as  the  meaning  of  every 

other  document  was  to  be  decided  by  the  Court.    However,  by 

32  Geo  III.  c  60   s.  1,  it  is  provided  that  in  indictments  Lnd 

informations  for  libel  the  jury  may  "give  a  general  verdict  of 

guilty  or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such 

indictment  or  information,  and  shall  not  be  required  or  directed 

.  .  .  to  find  the  defendant  or  defendants  guilty  merely  upon  the 

(a)  Harnett  v.  Allen.  (1858)  3  H  i  r^   KVW,-.  „    \-  -• 

N.  37ti                                        "J  -in.  A.  W  f>^f<erv.Aatum  .\ew,jmper  Co. 

r*!  4.»    »  J            „       .  (ItfOl)  2  Ir.  B.  46.>.  '^ 

(*)  hee  Ji^der  v.    »„„,*„„«,  (1868)  (.)  SpeaUe  v.  Bugke,,  (l-JOi)  1  K    B 
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Customnry 
limitationfi 
on  ignonuice 
"f  Court. 


Meaninf;  of 
lanjfuajfe  as  a 
wholo. 


Libel  or  no 
libel,  formerly 
•lUCMtion  for^ 

Fox's  Act. 


L.  R.  4  Ex.  32  ;  j^r  Brett,  J.A.,  Re^.  v. 
AtyiMall,  (1876)  2  Q.  B.  D.  pp.  61-2. 

((•)  Haare    v.   Silrerlock,    (1848)    12 
0.  B.  62.";, 


138,  C.  A. 

(/)  See    /{««■   V.  Shipley,  am\ 
Doug.  73. 
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^ 


proof  of  the  publication  by  such  defendant  or  defendants  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same 
in  such  indictment  or  information."  Although  this  statute  only 
applies  to  criminal  proceedings,  it  has  been  followed,  l>y  atmlogy, 
in  actions  for  libel,  and  no  plaintiff  can  succeed  unless  he  satislies 
the  jurj  that  the  publication  sued  on  is  defamatory.  He  must, 
also,  of  course,  satisfy  the  judge  that  there  is  evidence,  fit  for 
their  consideration,  that  is  defamatory  (a).  In  every  case  the 
evidence  of  the  character  of  the  alleged  libel  or  slander  will 
consist  in  the  first  place  of  the  words  themselves,  in  the  second, 
of  the  surrounding  facts  and  circumstances ;  and  the  inquiry  will 
also  be  twofold  :  first,  aa  to  the  natural  meaning  of  the  words  on 
the  face  of  them  ;  secondly,  as  to  the  mo<lification  of  that  mean- 
ing by  the  remaining  evidence.  Thus,  although  it  is  not  in  itself 
ex  facie  libellous  for  a  false  birth  notice  to  appear  in  a  news- 
paper, the  appearance  of  such  notice  within  two  months  of  the 
date  of  marriage  is  defamatory  as  imputing  immorality  to  the 
plaintiff  (b).  In  construing  the  language  of  an  alleged  libel,  two 
rules  are  to  be  observed.  First  of  all,  the  whole  matter  is  to  be 
taken  into  account.  The  plaintiff  is  not  permitted  to  pick  out 
this  or  that  sentence  which  he  may  consider  defamatory,  for 
there  may  be  other  passages  which  will  take  away  their  sting. 
Bane  and  antidote  may  be  found  together ;  and  it  is  for  the  jury 
to  say  whether,  taking  the  publication  as  a  whole,  it  is  injurious 
to  the  plaintiff (c).  Secondly,  "words  are  to  be  taken  in  the 
sense  that  is  most  natural  and  obvious,  and  in  which  those  to 
whom  they  are  spoken  will  be  sure  to  understand  them "  {d). 
This  rule,  which  was  laid  down  as  long  ago  as  the  time  of 
Lord  Macclesfield,  was  very  imperfectly  observed  for  the  rest  of 
the  century,  and  it  is  only  in  comparatively  recent  times  thai 
the  perverse  subtlety  of  special  pleading  by  which  this  branch 
of  the  law  was  especially  encumbered  has  altogether  dis- 
appeared. 
Every    oommonication    said    to    be    defamatory    may    be 


(a)  See  below,  p.  668. 

(»)  Mirrruon  v.  Ritchie,  (1902)  4  F. 
64S,  Ct.  of  flew. 

(c)  Chalmtriy.Payiu,  (1836)  >  C.  H. 
&B.1S6. 


(rf)  P*r  Cur.,  Harrinon  t.  Thorn, 
horovgh,  (1713)  10  Mod.  p.  198;  see 
HankintoH  t.  Bilhy,  (1847)  16  M.  k  W. 
442  ;  RobeH*  v.  Camden,  (1807)  9  E«(.f. 
93. 
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(a)  Languaw  is  defamatory  on  the  face  of  it  either  when  the 
defamatory  meaning  i.  the  only  possible  meaning,  or  when  ii 
he  only  natural  and  obviou.  meaning.  If  a.  ^y,  that  B.  ha 
taken  stolen  and  carried  away  the  goods  of  C.  his  only  posaiWe 
meaning  .,  that  B.  ha.  committed  the  offence  of  larceny  But  J 
he  .ays  that  B.  ha,  robbed  C,  hia  only  natural  a^J  obvl, 
meamng  «  the  «»me.    It  i,.  indeed,  possible  to  suggest  tha  T 

a  had  acted  unfa.rly  by  C.  in  some  pecuniary  matter,  but  if  so 
.t  .s  for  h.m  to  prove  it.  The  words  by  themselves  g  ve  a  gJS 
cause  of  action  for  slander  as  imputing  a  crime  (a).  *   '  '  ^^^'^ 

J^l  •'  T.*"', ''  '''"  *'  °^'''""''  ^'^'^^  '°'»*^''  ^hich  is  other- 
w.e  obviously  defamatory,  will  not  be  the  less  actionable  because 
s  put  forward  as  matter  of  rumour,  hearsay,  or  supposition. 
If  the  rule  were  otherwise  every  dealerin  defamation  wolld  have 
free  range  on  the  lenient  condition  of  always  using  some  such 
pre^e  to  his  libel  as  '•  I  am  informed."  .•  I  am  of  opiln  ■•; 

face  of  uTfir  '"'"'""  :'"'  '*  "  ^'^"""^  •'"P''^'^  -  the  a..^... 
face  of  ,t  of  two  meanmgs.  the  one  defamatory  and  the  other  '•°^'=- 

LTre  woS  '  r  K- ''"'"  *''  '"P"***"""  ^^''^  *^«  P'-ntiff 
f>.  k!!u  I  ^'"''>8"°"«-  It  i'^PuteB  the  taking  of  a  false 
oath  but  the  oath  may  have  been  in  a  judicial  proceeding  " 
may  not.  In  the  latter  alternative  the  words  are  not  actionable 
in  the  former  they  are  (.).  So.  if  it  is  said  of  a  person  that  e 
has  set  hi,  house  on  fire,  it  may  be  that  what  he  Las  done  is  a 
^donious  ac^orit  may  be  that  it  is  a  foolish  and  careless  act 
The  words  are  ambiguous  and  of  themselve,  not  actionable  as 

"ITtf  V'fr^r'  '  criminal  act(d).    lnQoU.uin.. 
FoH  W  the  plaintiff  sued  in  respect  of  an  alleged  libel,  the  sting 
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(a)  TomliMOH  r.  BrittUbank,  (1833) 
«  B.  Jt  Ad.  630. 

(»)  See  Harriton  t.  Thornbimmgh, 
(1713)  10  Mod.  196  ;  Matkin  y.  Hall 
(1868)  L.  R.  3  Q.  B.  396  j  Jenner  y. 
A'Beekeit,  (1871)  L.  K.  7  g.  B.  11; 
M'Phenwn  r.  Danieh,  (1829)  10  B.  &  C. 
2«3;  BoUmrill  v.  Whitehead,  (1879) 
41  L.  T.  N.  S.  688.    Aa  ha*  been  pointed 


out,  howcTcr,  it  ia  no  alander  to  impute 
mere  auapicion  of  •  felony ;  see  abore 
p.  685.  ' 

(c)  IfoU  T.  SeA'.      -Id,  (1 796)  6  T.  R. 

(rf)  SwfttappU  T.  Jette,  (1833)  6  B.  it 
Ad.  27. 

W  (1828)  6  B.  ft  C.  164. 
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of  which  was  that  he  and  certain  other  persons  were  reported  to 
a  society  of  guardians  for  the  protection  of  trade  against  swindlers 
"  as  improper  to  be  proposed  to  be  ballotted  for  as  members 
thereof,"  and  the  words  were  held  not  defamatory  in  themselves. 
They,  no  doubt,  might  be  taken  to  impute  that  the  plaintiff  was 
an  improper  person  to  be  proposed  by  reason  of  his  bad  character, 
but  they  were  equally  consistent  with  the  supposition  that  the 
ground  of  his  exclusion  was  some  arbitrary  rule  involving  no 
question  of  character  (a). 

(c)  Language  is  innocent  on  the  face  of  it  when  there  is  no 
possible  defamatory  meaning  which  the  words  taken  by  themselves 
can  bear,  or  when  the  natural  and  obvious  meaning  is  innocent, 
though  it  may  be  possible  for  ingenious  malevolence  to  read 
between  the  lines  and  interpolate  some  far-fetched  suggestion. 
In  Mullif/an  v.  Cole  (b)  the  plaintiff  had  been  a  teacher  at  the 
Walsall  Science  and  Art  Institution.   His  employment  terminated, 
and  he  subsequently  became  connected  with  an  establishment 
similar  in  character  and  name.    The  defendants  then  published 
an  advertisement  stating  that  his  connection  with  the  Walsall 
Science  and  Art  Institute  had  terminated,  and  that  he  was  "  not 
authorised  to  receive  subscriptions  on  its  behalf."    The  plaintiff 
sued  on  this  as  a  libel,  the  innuendo  laid  being  "  that  he  had 
falsely  pretended  to  be  authorised   to  receive  subscriptions." 
But  it  was  held  that  the  advertisement  bore  no  such  meaning  of 
itself,  and  there   being  no  further  evidence,  the  plaintiff  was 
nonsuited  (c).    In  McCann   v.   Edinburgh  Roperie  Co.  (d),   the 
defendants  sent  a  post-card  to  the  plaintiff  bearing  the  words 
"  Settlement.    If  you  do  not  remit  by  return  the  matter  will  be 
handed  to  our  solicitors."     It  was  held  that  the  words  could  not 
of  themselves  bear  the  innuendo  that  the  plaintiff  was  unable  or 
unwilling  to  pay  his  debts.     In  Nevill  v.  Fine  Arts  and  General 
Insurance  Co.  (e),  the  libel  complained  of  was  contained  in  a 
circular  addressed  to  the  holders  of  policies  which  had  been 


(a)  See  too  Oompertz  r.  Lery,  (1838) 
9  A.  &  E.  282  :  Himmoiu  v.  Mitehtll, 
(1880)  6  App.  Cm.  156. 

(»)  (1875)  L.  R.  10  Q.  B.  649. 

(r)  See  alao  Hunt  r.  Ooodlake,  {I67i}, 
43  L.  J.  C.  P.  o4  i  CapUai  ^  Omntit 


Bank  T.  Hrnty,  (1880-2)  5  C.  P.  D. 
514  ;  7  App.  Cm.  741. 

(rf)  (1889)  28  L.  R.  Ir.  24.  See  too 
SearUt  j.  Scarlett,  (1892)  2  Q.  B.  56. 

(«)  (1896)  2  Q.  B.  156. 
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effected  with  the  defendants  through  the  agency  of  the  plaintiff, 
which  circular  stated  that  "the  agency  of  Lord  W.  Nevill  (the 
plaintiff)  has  been  closed  by  the  directors."    The  innuendo  laid 
was  that  he  had  been  dismissed  for  some  reason  discreditable  to 
him     At  the  trial  a  clerk  of  the  defendants  proved  that  the 
circular  as  originally  drafted  stated  that  the  plaintiff  had  resigned 
his  agency,  and  that  its  form  was  altered  with  the  object  of 
inducing  the  policy  holders  to  continue  insuring  directly  with 
the  defendants.     The  Court  of  Appeal,  while  of  opinion  that  the 
circular  on  the  face  of  it  was  incapable  of  the  defamatory  meaning 
suggested,  thought  that  the  evidence  of  the  clerk  was  8ufficien"t 
to  warrant  the  judge  in  leaving  the  question  to  the  jury     It  is 
somewhat  difficult  to  reconcile  this  case  with  the  general  current 
of  authority.     In  considering  whether  a  document  is  libellous  or 
not  the  true  quf^-tion  would  seem  to  be,  not  what  the  writer 
mtended.  but  wh      .he  average  reader,  knowing  all  the  circum- 
stances known  to  the  addressee,  would  understand  it  to  mean 

If  the  language  is  defamatory  on  the  face  of  it.  the  plaintiff  Evidence 
has  of  course  no  further  difficulty;   it  speaks  for  itself,  and  he  '"^T °' 
need  allege,  and  in  the  first  instance,  prove  nothin-  more     If  in^nS""*" 
the  language  is   ambiguous,  it  is  equally  consistent  with  the  ''"'^^' 
negative  and  affirmative  of  the  proposition  which  the  plaintiff 
has  to  establish,  namely  that  he  has  been  defamed,  and  there- 
fore, by  proving  simply  the  language  he  does  not  prove  his 
case  (a).    A  fortiori  does  he  fail  when  the  language  is  naturally 
innocent.    In  both  these  cases  the  plaintiff  must  bring  forward 
additional  facts  and  circumstances  to  specially  point  the  meaning 
of  the  language  where  ambiguous,  or  specially  qualify  and  alter 
Its  meaning  where  innocent.    There  are  no  words  which  may 
not  possibly  be  proved  defamatory.     Words  may  be  ironical,  and 
used  in  a  sense  exactly  opposite  to  that  which  is  natural.     They 
may  by  hidden  reference  convey  an  imputation  that  is  altogether 
unconnected  with  their  apparent  meaning.     The  words.  "  I  saw 
you  m  your  red  coat  doing  duty,"  were  in  one  case  held  to  convey 
an  imputation  of  fraud  and  insolvency  on  a  trader  (6). 
Formerly  the  plaintiff,  when  unable  to  rely  on  the  defamatory  ow  form  of 

pleading. 
(«)  See  for  thi*  principle.  Pkillii^tH         (h)  Jr«  v.  ./-i^.,    n7jo->  ,„  „,^ 
V.  A„y/er.  (l»7o;  L.  K  6  C.  P.  38.  1 U.  ' ' 
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matter  alone,  had  not  merely  to  plead  the  innuendo  which  he 
wished  to  establish,  but  also  a  colloquium  or  prefatory  averment 
of  the  various  circumstances  which  he  relied  on  as  proving  that 
innuendo.    He  had  to  show  on  the  face  of  his  declaration  with 
the  minutest  particularity  a  cause  of  action,  and,  if  he  failed  to  do 
so,  it  would  be  held  bad  on  demurrer  or  motion  for  arrest  of 
judgment.    Great  injustice  was  thus  sometimes  done  to  a  litigant 
who  lost  his  action  by  a  trifling  slip  of  his  pleader,  and  in  con- 
sequence by  the  Common  Law  Procedure  Act  of  1862  (a)   all 
necessity  for  the  colloquium  was  removed.     Thenceforth  any 
words  capable  on  the  face  of  them  of  a  defamatory  meaning,  even 
though  ambiguous,  might  be  pleaded  without  innuendo  (6). 

Licence  of  pleading  introduced  laxity  of  proof,  and  many  dicta 
are  to  be  found,  to  the  effect  that  ambiguous  language  fairly 
capable  of  a  defamatory  meaning  may  be  taken  in  such  meaning 
without  further  evidence  (c).  This  view  was  expressly  adopted 
as  the  ground  of  decision  in  Hart  v.  Wall  (d) .  The  plamtiffs  sued 
on  certain  letters  which  were  "  susceptible  of  two  constructions, 
the  one  an  innocent,  the  other  a  libellous  construction  "  (e).  No 
evidence  seems  to  have  been  given  except  of  the  publication. 
The  plaintiffs  having  been  nonsuited,  the  nonsuit  was  set  aside 
on  the  ground  that  the  letters  being  "  reasonably  susceptible  "  of 
a  defamatory  construction  ought  to  have  been  submitted  to  the 
jury. 

It  may  be  convenient  here  to  point  out  that  insolvency  and 
nonsuit  in  a  former  action  for  the  same  libel  against  another 
defendant  have  been  held  insuflScient  grounds  for  ordering  a 
plaintiff  in  a  libel  action  to  find  security  for  costs  (/). 

The  case  of  Hart  v.  Wall  is,  however,  obviously  disapproved  of 
by  Lord  Blackburn  (^r).  who  points  out  that  the  enactment  in  ques- 
tion was  intended  only  to  alter  the  form  of  pleading,  and  not  the 
substance  of  proof.    The  plaintiff  must  persuade  the  jury  to  find 


(a)  16  &  16  Vict.  c.  76,  s.  61.  As  to 
the  effect  of  thU,  see  Wathin  r.  Hall, 
(1868)  L.  R.  S  Q.  B.  396. 

(»)  rrag  V.  Frag,  (1864)  17  C.  B. 
N.  S.  603. 

(e)  Per  Erie,  C.J.,  ibid.  p.  606  j  /»#r 
Kelly,  C.B.,  «V*  t.  Let,  (1869)  L.  R. 
4  Ex.  p.  288 ;  per  Lash,  J.,  Mullitan  t. 


OUe,  (187S)  L.  U.  10  Q.  B.  p.  660. 

(rf)  (1877)  2  C.  P.  D.  146. 

(<•)  Per  Ix»rd  Coleridge,  CJ.,  ibid. 
p.  149. 

(/)  Le  Menrier  t.  Ffrpmm,  (1903) 
20  T.  L.  R.  88,  C.  A. 

Oy)  Capital  ^  amntiet  Bank  y. 
Bentf,  (1880-2)  7  App.  Caa.  pp.  776-82. 
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that  he  has  been  defamed,  but  he  must  also  satisfy  the  judge 
that  there  is  evidence  to  justify  such  a  finding,  and,  as  already 
pointed  out.  language  equally  capable  of  two  significations 
affords  in  itself  no  evidence  of  one  signification  rather  than  the 
other. 

Publication  of  defamatory  matter,  as  far  as  regards  civil  pro-  Publication, 
ceedings,  is  only  considered   to  take  place  when  there  is  a 
publication  to  some  person  other  than  the  party  defamed.    A 
husband  and  a  wife  are  so  far  regarded  as  one  that  no  publication 
can  be  made  by  means  of  a  communication  from  one  to  the 
other  (a).    But  defamatory  matter  may  be  published  to  the 
husband    or  wife    of  the  person  who  is  the   subject  of  the 
defamation  (6).    A  plaintiff  may  rely  on  a  publication  to  his  own 
agent,  and  the  fact  that  such   agent   invited  and  procured  the 
publication  will  not  affect  the  defendant's  liability  (c).     A  libel 
may  be  published  by  reading  the  contents  of  the  writing  to  a 
third  person,  or  allowing  him  to  read  them  for  himself  (d).    It  is  Pnmd/aeie 
by  no  means  necessary  for  a  plaintiff  in  all  cases  to  prove  directly  °'''*'*°*- 
that  the  incriminated  matter  was  brought  to  the  actual  knowledge 
of  any  one.    If  he  makes  it  a  matter  of  reasonable  inference  that 
such  was  the  fact,  he  establishes  a  sufficient  primd  facie  case. 
The  posting  of  a  letter  is  good  evidence  of  a  publication  to  the 
party  to  whom  the  letter  was  addressed  (f).    The  circulation  of 
copies  of  a  book,  containing  libellous  matter  by  a  lending  library 
is  evidence  of  publication  to  the  subscribers  (/).    The  despatch 
of  a  postcard  or  telegram  is  good  evidence  of  publication  to  the 
various  post-office  officials  through  whose  hands  it  passes,  for  they 
have  an  opportunity  of  be-oming  acquainted  with  the  contents  Q?). 
So,  ordinarily,  the  printing  of  a  libel  imports,  in  the  first  instance, 
a  publication  to  the  persons  employed  in  printing  (/i).    So  it 


(rt)  n«Hnhak  v.  Morgan,  (1888)  30 
Q.  B.  D.  635  ;  and  see  Young  t.  Yonng, 
(1903)  8  F.  330,  Ct.  of  Sem. 

(A)  1l>NM<in  T.  A»h,  (1853)  13  C.  B. 
836. 

(c)  Duh*  of  BruHnoiek  v.  Harmer, 
(1850)  14  Q.  B.  186. 

(</)  5  Rep.  |).  126b;  see  Jltarnt  v. 
Stomll,  (1840)  12  A.  *  E.  732.  But  see 
SmUk  T.  Wood,  (1818)  3  Camp.  323. 


Warren,    (1834)     1 
Library, 


{>•)    Marren     v. 
C.  M.  b  K.  250. 

(/)   Vizitellf    V.    Mudit't 
(190*))  2  g.  B.  170,  C.  A. 

(g)  Williammn  v.  Freer,  (1874)  L.  R. 
9  C.  1'.  .393. 

(A)  Per  fur., Baldwins.  Klpki/uton, 
(1774)  2  W.  BI.  p.  1038.  See,  however, 
]ier  Cur.,  Uattt  v.  Fraitr,  (1837)  7 
A.  4c  E.  p.  233. 
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has  been  held  that  publication  of  a  newspaper  may  be  evidenced 
bj  the  delivery  to  the  stamp  office  (a).  But  in  all  these  cases 
there  is  only  a  presumption  which  may  be  rebutted,  for,  if  the 
person  to  whom  publication  is  alleged  upon  being  called  denies 
that  the  defamatory  matter  came  to  bis  knowledge  the  proof 
fails  (b). 

The  act  of  publication  may  be  a  joint  tort,  as  where  in 
pursuance  of  a  common  design  one  composes,  another  prints,  and 
another  distributes  a  libel.  Moreover,  a  man  may,  without  any 
direct  participation  in  the  publication,  make  himself  liable  for  it. 
"Not  only  he  who  publishes  the  libel  himself,  but  also  he  who 
procures  another  to  do  it,  is  guilty  of  the  publication"  (c). 
Therefore,  where  tit  a  board  of  guardians  remarks  defamatory  of 
the  plaintiff  were  m.i.l^,  and  the  chairman  expressed  a  hope  that 
the  press  would  take  notice  of  them,  it  was  held  that  he  was 
liable  for  the  publication  in  a  newspaper  of  a  fair  report  of  what 
occurred  (</).  And  although  a  defendant  is  not  generally  liable 
for  an  unauthorised  repetition  or  republication  of  defamatory 
matter  ((')>  yet  if  he  publishes  to  a  person  who  is  under  a  moral 
obligation  lo  repeat  it  to  some  one  else,  he  causes  and  procures 
this  second  publication,  and  is  answerable  for  it  (/).  It  is  not 
merely  in  virtue  of  a  particular  authority  given  that  a  man  may 
be  responsible  for  a  libel  published  by  another.  The  maxim  of 
respondeat  superior  applie  s  and  if  a  servant  in  the  due  coarse  of 
employment  publishes  a  libel,  the  master  can  be  sued.  Therefore, 
if  a  libel  is  sold  in  a  book  shop  or  published  in  a  newspaper,  the 
proprietor  of  the  shop  or  paper  is  civilly  liable  {g),  whether  he 
Joint  Blander,  acts  through  an  age  at  or  in  his  own  person.  It  is  sometimes  said 
that  a  slander  cannot  be  a  joint  tort  (k),  but  this,  it  would  seem, 


Publication 
by  agent. 


(a)  lUx  T.  Ampklit,  (182.-.)  4  B.  i  C. 
35. 

(»)  riutferhurk  v.  Chafferi,  (1816) 
1  Starli.  471.  There  arc  some  dicta  in 
Hex  V.  Bxrdett,  (1820)  4  B.  X  Aid.  9.5, 
which  taken  by  themselreo  would  aeeni 
to  shnw  that  the  |Mwting  of  a  letter  is 
not  merely  evidence  of  publication  but 
necessarily  a  publication.  However,  the 
real  meaning  appears  to  be  that  the 
posting  is  the  commencement  of  the 
publication  which  becomes  complete 
when  the  communication  reaches   the 


atldrtssee. 

(£•)  Bac.  Ab.  Libel,  B.  2. 

(rf)  Parkt$  T.  Pretnitt,  (1869)  L.  I!. 
4  Ex.  169. 

(«)  Ward  V.  Weekt,  (1830)  7  lA\ng. 
211  ;  see  below,  p.  622. 

(/)  Derr^  v.  HandUy,(\«61)  UIL.T. 
N.  S.  363. 

{g)  Bee  per  Lu«h,  J.,  JUf.  y.  l/ulbi-imk. 
(1877)  8  g.  B.  D.  pp.  69-70. 

(A)  C%amberlain  <r.  White,  (lii22) 
Cro.  Jac.  647  ;  OinytoH  v.  Lithehyf. 
(1671)  2  Wm.  8aund.  11 7c.  in  notes. 
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only  means  that  two  persons  who  separately  publish  slanders 
conveying  identical  imputations  cannot  be  jointly  sued. 

A  corporation  is  liable  for  defamation  uttered  or  published  by 
its  servant  if  the  circumstances  under  which  the  defamation  was 
published,  were  such  as  to  bring  it  within  the  scope  of  the 
servant's  employment  (a). 

The  publication  of  a  libel  must  be  intentional,  either  on  the 
part  of  the  defendant  or  of  somebody  for  whom  he  is  responsible. 
The  publication  of  a  libel  cannot  be  said  to  be  intentional  unless 
the  person  publishing  it  intended  to  issue  the  particular  docu- 
ment in  which  the  defamatory  matter  was  contained,  and  also 
knew,  or  had  reasonable  means  of  knowing,  the  nature  of  its 
contents.  But  intention  may  be  implied  by  neglect  to  take  pre- 
caution against  publication,  and  where  this  is  alleged,  the  onus 
of  proving  absence  of  negligence  in  the  dissemination  of  the  libel 
is  on  the  defendant  (''). 

If  the  defendant,  having  in  his  possession  a  document  contain- 
ing libellous  matter,  deliver  it  to  a  person  by  mistake  for  another 
and  innocent  document,  he  is  not  liable,  even  though  he  knew  that 
the  particular  document  which  he  in  fact  issued  was  libellous  (c). 

Again,  if  the  defendant  does  not  know,  and  has  no  reasonable 
means  of  knowing,  and  is  under  no  legal  obligation  to  know 
what  he  is  publishing,  though  the  matter  published  is  libellous, 
yet  his  publication  is  innocent.  He  has  not  intentionally  pub- 
lished a  libel.  Thus,  the  postman  who  deUvers  a  libellous  letter, 
although  in  one  sense  he  shares  in  the  publication,  is  not 
answerable ;  nor  is  anyone  who  is  a  mere  vehicle  of  communi- 
cation (d).  On  this  principle  the  vendor  of  a  newspaper  in  the 
ordinary  way  of  business,  although  prima  facie  liable  for  every 
libel  which  it  may  happen  to  contain,  is  excused  if  he  can  prove 
that  he  did  not  know  that  it  contained  a  libel,  that  his  ignorance 
was  not  due  to  any  negligence  on  his  part,  and  that  he  did  not 
know  and  had  no  ground  for  supposing  that  it  was  likely  to 
contain  defamatory  matter  (e).     A  somewhat  curious  case  of 
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(a)  CUixgnt  lAfe  Atluranet  Co.  v. 
Broum,  (1904)  A.  C.  433. 

(A)  VtsiUUy  T.  MMdie'i  Library, 
(1900)  2  Q.  B.170. 

{fi)'lUm  T.  Paine,  (1696)  6  Mod.  163. 


(d)  Starkie  on  Slander  and  Libel,  2nd 
ed.,  vol.i.,p.  227  ;  Day  v.  ifream,  (1837) 
2  Muo.  k  U.  54. 

te)  J^maiem  v.  PettU,  (1««K)  16 
Q.  B.  1).  354.    As  r^ardt  the  liability 
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publication  free  from  defamatory  intent  and  therefore  innocent  ia 
found  in  the  American  reporta.  A  writer  had  communicated  to 
the  defendant  an  article  which  was.  in  fact,  defamatory  of  the 
plaintiff,  but  which  appeared  on  the  face  of  it  to  be  a  mere  fancy 
sketch.  This  the  defendant  published  in  his  newspaper  without 
having  any  reason  to  be  aware  of  its  true  nature,  and  it  waa 
held  that  he  had  a  good  defence,  since  he  had  done  nothing 
which  afforded  any  evidence  of  wilful  wrong  towards  the 
plaintiff  (o), 

5Srtik"to  ,^  "'  ^*'''*^''''  ^^^  defendant  knows,  or  had  the  means  of  knowing 
wrong  pewon.  the  nature  of  the  document  which  he  issues,  and  issues  it  knowing 
that  he  is  doing  so,  he  will  be  liable,  none  the  less  because  he 
issues  It  to  a  person  to  whom  he  had  no  intention  of  publishing 
It.     Thus  where  the  defendant,  intending  to  send  a  libel  to  the 
plaintiff,  sent  it  by  mistake  to  a  third  person,  it  was  held  that 
this  mistake  did  not  a^ect  the  nature  of  his  act.     He  intended  a 
publication  for  which  he  was  criminally,   though  not  civilly 
answerable,  and  he  could  not  defend  himself  merely  by  saying 
that  he  did  not  intend  to  give  the  plaintiff  a  cause  of  action  (6). 
A  person  who  so  issues  libellous  matter  will  be  responsible  even 
though  he  is  under  the  mistaken  impression  that  he  is  communi- 
catmg  it  to  a  person  to  whom  the  communication  is  privileged 
And  this  is  so  whether  the  mistake  is  as  to  the  person  to  whom 
the  communication  is  made,  or  as  to  the  existence  of  facts  which 
would  give  rise  to  a  right  or  duty  to  make  it.    If  the  defendant 
writes  defamatory  matter  in  a  letter  to  A.,  but  by  mistake  places 
It  in  an  envelope  addressed  to  B.,  who  receives  and  reads  it,  he 
will  be  liable  even  though  the  publication  of  the  letter  to  A 
would  have  been  privileged  (c).    And  he  will  equally  be  liable  if, 
sending  it  to  the  person  to  whom  he  intended  to  send  it,  he  made 
a  mistake  in  supposing  that  that  person  had  any  such  interest  or 


of  the  vendor  of  a  monthly  magazine, 
»ee  Chubb  v.  Flanagan,  (1834)  6  C.  &  P. 
431.  It  is  obvious  that  the  vendor  of  a 
book  would  have  greater  difficulty  in 
eatabli«hing  his  innocence  than  the 
vendor  of  a  mere  fugitive  publication, 
and  A  finiiori  the  proprietor  of  a 
"  select "  library, 
(a)  Smith  T,  Aihley,  (1846)  11  Met- 


calfe, 367  (MaiaachuMtta). 

(>)  Fox  V.  Brodtrick,  (1864)  14  Ir. 
C.  L.  B.  453. 

(<")  Thig  follows  from  the  judgments 
in  Hebditrk  v.  MacJlwaiiu,  (1894)  2 
Q.  B.  R4,  where  the  decision  in  IbmjMon 
V.  Dathwood,  (1883)  11  Q.  B.  D.  43,  to 
the  contrary,  waa  orerrulad. 
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■duty  in  the  matter  as  would  make  the  communication  privi- 
leged  (a).  In  all  such  cases  the  defendant  issues  the  libellous 
matter  at  his  peril. 

Although,  as  a  general  rule,  when  a  letter  is  addressed  to  a 
particular  person,  the  writer  is  not  responsible  except  for  a 
publication  to  that  person,  yet,  if  he  knows  that  in  the  ordinary 
course  of  things  it  may  be  opened  by  someone  else  (6),  he 
must  take  the  risk  of  such  an  evenfr  happening.  If  he 
wants  to  protect  himself  he  should  write  *'  private  "  on  the 
■envelope  (c). 

Whether  a  lunatic  is  liable  for  the  publication  of  a  libel 
"depends  upon  whether  he  is  sane  enough  to  know  what  he  is 
doing  ••  id).  It  would  seem  clear  that  if  a  person  is  so  far  out 
of  his  mind  that  he  does  not  know  what  he  is  about,  he  cannot 
be  said  to  act  intentionally,  and  therefore  cannot  be  responsible 
for  any  defamatory  matter  which  he  may  publish.  Of  course 
lunacy  does  not  give  a  general  charter  to  commit  wrongs.  A 
lunatic  may  be  even  criminally  liable  if  his  lunacy  have  no 
bearing  on  the  particular  act  in  question. 

When  the  plaintiff  has  once  proved  against  a  defendant  an 
intentional  publication  of  defamatory  matter,  he  has  established 
for  the  time  being  his  case.  It  is  then  for  the  defendant  to  show 
either  that  his  charge  is  not  malicious  or  that  it  is  not  false. 
"  To  constitute  a  good  defence  ...  the  defendant  must  negative 
the  charge  of  malice  (which  in  its  legal  sense  denotes  a  wrongful 
act  done  intentionally  without  just  cause  or  excuse),  or  show 
that  the  plaintiff  is  not  entitled  to  recover  damages.  It  is  com- 
petent  to  the  defendant,  upon  the  general  issue,  to  show  that  the 
words  were  not  spoken  maliciously  by  proving  that  they  were 
spoken  on  an  occasion  or  under  circumstances  which  the  law  on 
grounds  ol  public  policy  allows,  as  in  course  of  a  parliamentary 

(a)  Hebditeh  v.  Macllwaiw,  lupra.        the  same    initials— a    fact  which  was 
(ft)  Pullman  v.  Hill,  (1891)  1  Q.  B.      a  priori  highly  improbable 
m,  where  a  letter  addrewed  to  a  firm         (<•)  Per  Lopes,  L.J.,  Pullman  y.  //,// 
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was  opened  by  their  clerk.  The  case  of 
-»<•?.  V.  Adams,  (188M)  22  Q.  B.  D.  66, 
went  considerably  further.  There  the 
i)rist>ner  wrote  a  letter  to  a  girl,  addresw- 
ing  it  to  her  by  her  initials.  The  letter 
never  reached  her,  having  been  opened 
*>'  h«r  mothtr,  who  happened  to  hate 


(1S91)  1  Q.  B.  p.  529.  As  to  what  will 
amount  to  •'  publication  •'  in  the  case  of 
a  postcard,  see  Sadgrore  v,  IfoU,  (1901) 
2  K.  B.  1,  C.  A. 

(i)  Per  Lord  Esher,  M.R.,   Emmen* 
T.  PMU,  (1885)  16  Q.  B.  D.  p.  366. 
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or  judicial  proceeding,  or  in  giving  the  chnraoter  of  a  servant. 
Bat  if  the  defendant  relies  upon  the  truth  as  an  answer  to  the 
action  he  must  plead  that  matter  specially,  not  because  it  nega- 
tives the  charge  of  malice  (for  a  person  may  wrongfully  or 
maliciously  utter  slanderous  matter  though  true,  add  thereby 
subject  himself  to  an  indictment)  but  because  it  shows  that  the 
plaintiff  is  not  entitled  to  recover  damages.  For  the  law  will  not 
permit  a  man  to  recover  damages  in  respect  of  an  injury  to  a 
character  which  he  either  does  not,  or  ought  not,  to  possess  "  (a). 
The  two  defences  indicated  in  this  passage  are  known  as  justifi- 
cation, whereby  a  defendant  proves  the  truth  of  the  matter 
published,  and  privilege,  whereby  he  shows  the  absence  of  malice. 
And  first  of  justification. 

It  has  been  already  pointed  out  that  a  defamatory  publication 
is  to  be  understood  i«  the  sense  which  a  jury  properly  attaches  to 
it.  It  is  in  this  sense,  therefore,  that  a  defendant  must  prove 
the  matter  true.  The  allegations  of  which  the  plaintiff  complains 
may  be  either  statements  of  fact  or  matters  of  comment  or 
inference.  The  defendant  need  not  prove  the  literal  truth  of 
every  fact  which  he  has  stated.  It  is  enough  if  he  prove  the 
substantial  truth  of  every  material  fact(t).  It  must  be  con- 
sidered what  the  gist  of  the  matter  is,  and  if  there  is  no  variation 
between  the  allegations  to  be  justified  and  their  proof  sufficient 
to  make  any  difference  in  the  judgment  of  a  reasonable  man,  the 
defendant  is  entitled  to  succeed.  If  it  be  alleged  of  a  plaintiff 
that  he  has  been  convicted  of  an  offence  and  sentenced  to  three 
weeks'  imprisonment,  whereas  it  appears  that  the  term  imposed 
was  only  fourteen  days,  it  is  a  question  for  the  jury  whether  the 
truth  of  the  imputation  is  su'^lantially  made  out  (c).  But  on 
the  other  hand  a  printed  statement,  by  the  defendants,  that  the 
plaintiff  had  been  fined  or  in  the  alternative  was  sentenced  to  a 
term  of  imprisonment  with  hard  labour,  when  in  fact  no  bard 
labour  hac>  Ksen  imposed,  has  been  held  actionable  (d).    Where 


(a)  I'rr  Llttledalc,  M'PhertoH  v. 
DanieU,  (IHW)  10  B.  U.  C.  p.  278.  Of 
coun<e  thia  paaaoge  it  not  now  an 
authority  u  to  the  form  of  pleading. 

(6)  Aa  to  the  quantum  of  evidence 
that  ia  admlaaible.  see  Iltuuon  r.  Cl4«r*, 


(1904)  2  Ir.  B.  636,  C.  A. 

(O  AltmoHder  t.  yorth-EoMtem  H. 
O).,  (IMS)  6  B.  4c  8.  340. 

id)  Oioynn  t  fiimtk.Xa$t«r%  R.  Vo^ 
(1M8)  18  L.  T.  738. 


DEFAMATION. 


574 


the  libel  was  that  a  serious  misunderstanding  had  taken  place 
between  a  congregation  and  their  minister  "  in  consequence  of 
invectives  publicly  thrown  from  the  pulpit  by  the  latter  against 
a  young  lady,"  and  that  the  matter  was  to  l)e  seriously  taken  up, 
and  the  plea  of  justification  only  dealt  with  the  throwing  of 
invectives,  it  was  held  suflScient,  since  the  whole  "  sting  of  the 
charge"  was  misconduct  in  the  pulpit  and  abuse  of  puatorul 
authority,  and  the  allegations  not  covered  by  the  plea  did  nut 
affect  the  plaintiff's  character  (a). 

But  everything  in  the  defamatory  publication  which   adds  Evwj 
weight  to  the  imputation  is  material  (6).    Where  the  plaintiff,  mJlit'ta  '*** 
a  schoolmaster,  sued  in  respect  of  a  libel,  in  which  it  was  said  J*""""*- 
that  his  school  had  been  empty  for  seven  years,  that  his  violent 
conduct  was  the  cause  of  its  decay,  and  that  he  had  violently 
treated  some  of  his  pupils,  a  plea  which  justified  only  the  first 
and  third  of  the  allegations  was  held  insufficient  (c).     So,  where 
a  criminal  offence  is  imputed,  the  defendant,  if  he  seeks  to 
justify,  must  prove  every  circumstance  of  aggravation  charged 
by  him,  although  not  altering  the  legal  quality  of  the  crime  (»/). 
If  it  is  alleged  against  a  man  that  he  has  actually  committed  a 
crime,   the  mere  proof  that  he  was  convicted  of  it  does  not 
establish  a  justification,  for  hij  prosecution  was  re$  inter  aliox 
eu-ta,  and  does  not  estop  him  from  asserting  his  innocence  against 
a  stranger  (f).     lo  justify  (f)  comment  a  state  of  facts  must  be  Jngtifloation 
proved  to  exist  which  puts  it  beyond  all  question  that  the  com-  "'  <='"^«°'- 
ment  is  well  founded.     The  defamatory  matter  frequently  con- 
sists partly  of  statements  of  fact,  partly  of  observations  founded 
on  such  statements.     If  the  comment  is  merely  such  as  inevit- 
ably arises  out  of  the  facts,  proof  amounting  to  a  justification  of 
the  statement  is  a  justification  also  of  the  comment.     If  it  goes 
beyond  this  it  asserts,  by  implication,  further  facts,  which  must 
also  be  shown  to  be  true.    Where  the  libel  charged  the  plaintiff 
with  fraudulent  conduct  in  respect  of  a  certain  memorandum, 

(m)  Eiwardi  v.  Bell,  (1824)  1  Bing. 
40S  :  we  too  Clurhe  t.  Tallin-,  (1836)  2 
Bing.  N.  C.  664. 

(»)  W'tattr  T.  Uayd,  (1824)  2  B.  i  C. 
678. 

(<■)  amitk  T.  Parhtr,  (1844)  13  H.  4c 
W.  469. 


I 


(«0  HfUhnm  V.  BUtckmnxl,  (18S1)  11 
C.  B.  111. 

(«•)  Per  Bramwell,  L.J.,  Leymax  v, 
Latimer,  (1878)  3  Ex.  D.  p.  3.54. 

(/)  For  the  right  of  "  licentioun'- 
comment,  lee  below,  p.  606. 
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JUBTinCATlOU. 

jmd  i^^nt  on  to  »,  that  there  w..  nothing  "  for  Lin,  too  ba«,  to 
be  gu'lty  ot  and  the  jUBtificUon  wa«  that  the  plaintiff  had 
alBely  and  fraudulently  denied  hi.  .ignature  to  the  memorandum, 
•t  wag  held  that  thi.  covered  the  whole  libel,  since  the  comment 
«mply  meant  that  the  defendant  had  acted  very  bai^ly ;  which 
^as  really  not  a  new  imputation,  but  a  different  way  of  putting 

head«l  'Hor«e..tealer.'  and  alleging  variou.  circumBtances 
tending  to  throw  .uapicion  on  the  plaintiff  of  the  larceny  of  a 
horse,  and  the  plea  justified  everything  except  the  heading,  it 
was  held  insufficent.  since  the  plaintiff's  actual  guilt,  impu^ 

th  T7  ,  :*'°"«-^'''«'-'"  ^'^  not  a  necessary  inference  from 
the  truth  of  the  rest  of  the  libel  (b). 

A  defence  of  "fair  comment "  is  not.  however,  admissible  in  a 
hbBi  action  founded  bn  a  critici«n  imputing,  unwarrantably, 
dishonourable  and  sordid  motives  to  the  plaintiff  (c) 

Where  there  are  various  distinct  imputations  made  it  is  open 
to  a  defendant  to  justify  a.  to  some  only  (d).  But  if  they  all  so 
hang  together  as  to  make  but  one  charge,  they  must  be  dealt 

he  Probate  Court,  was  that  he  had  been  suspended  three  times 
from  practice,  the  defendant  was  allowed  to  make  a  limited  pleu 
of  one  suspension  on  the  ground  that  the  libel  contained  in  fact 
three  allegations  of  three  suspendon.  (.).  Merely  to  show  that 
a  charge,  though  exaggerated,  was  not  altogether  without  founda- 
tion, may  be  a  reason  for  mitigating  damages,  but  cannot  afford 
an  absolute  defence. 

Under  certain  curcumstances  it  is  excusable  to  publish  matter 

privilege.  Pnvilege  la  of  two  kinds:  qualified,  which  is  only 
^n«^/a«e  a  ground  of  defence;  ab«,luto.  which  is  a  complete 
bar  to  an  action.  Absolute  privilege  is  judicial  (/).  parliamentary 

(«)  TV*.  V.  OH^^^r.  (,857)  7  E.  t  B.      leave  no  doubt  a.  to  what  i.  j«.ti«e.i 


V.    JJarm^r, 


ess*;    lee    ako    JfarrUan 
(H87)  3  Binjr.  N,  C.  789. 

(»)  Mmntnty  v.  Waiton,  (IMI)  2  B.  k 
Ad.  673. 

(<•)  J<n/nf  T.  CtfeU  7Va4e  PublUkimt 
IK  (1904)  S  K.  B.  3W,  C.  A. 
(rf)  But  hi*  plea  of  jutiflcation  moat 


•«1  what  i«  not   {FUming   y.  JM/„r, 
(1889)  S3  Q.  B.  D.  888). 

(«)  CUrkten    v.    Lauton,    (1880     <: 
Bing.  fi87. 

C/)  Acoinmi«ionofenquiryappointe<l 
by  a  Uahop  under  the  Plnralitlet  Acu 
1888  and  1885.  J.  a  jodieia!  tribasal  ft,; 
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or  ofiieiiil.  It  is  iniiiOBBihle  that  litiRation  niid  |»uhlic  biisineBB 
can  l>e  carried  on  without  the  character  of  indiviihials  beinK 
constantly  called  in  (jueHtion.  If  every  one  thiiH  impeached  were 
permited  to  pursue  his  legal  remedy,  not  merely  would  freedom 
of  communication  in  matters  where  it  is  vitally  necessary  be 
rendered  impossible,  but  a  perennial  source  of  litigation  would 
be  opened.  Accordingly,  on  occasions  absolutely  privileijed  not 
merely  are  those  protected  who  act  in  the  honest  discharge  of 
their  legal  right  or  duty,  but  also  those  who  abuse  the  oppor- 
tunity with  malicious  motive  and  deliberate  untruthfulness  to  Principle  o« 
malign  their  neighbours ;  and  this  because  it  is  impossible  to  prMie^. 
devise  a  shield  sufficiently  broad  to  cover  the  former  witnout  also 
including  the  latter,  "  It  is  not  a  desire  to  prevent  actions  from 
being  brought  in  cases  where  they  ought  to  be  maintainpd  that 
has  led  to  the  adoption  of  the  present  rule  of  law,  but  it  is  the 
fear  that  if  the  rule  were  otherwise,  numerous  actions  would  be 
brought  against  persons  who  are  merely  discharging  their  duty. 
It  must  always  be  borne  in  mind  .  ,  .  that  it  is  intended  to  pro- 
tect persons  acting  iMmd  jidr,  who  under  a  different  rule  would 
be  liable,  not,  perhaps,  to  verdicts  and  judgments  against  them, 
bat  to  the  vexation  of  defending  actions  "(a). 

I.  With  regard  to  judicial  proceedings,  "  neither  party,  wit- 
ness, counsel,  jury,  or  judge,  can  be  put  to  answer  civilly,  or 
criminally,  for  words  spoken  in  office"  (//).  "The  authorities 
are  clear,  uniform,  and  conclusive,  that  no  action  of  slander  or 
libel  lies  whether  against  judges,  counsel,  witnesses,  or  parties, 
for  words  written  or  spoken  in  the  ordinary  course  of  any  pro- 
ceeding before  any  Court  or  tribunal  recognised  by  law  "  (c). 


In  judicial 
lirocccclinp!!. 


lliis  |iar|Miae  (llarratt  v.  Kearnt,  (19(>.*i) 
1  K.  B.  504,  C.  A.) 

(«)  /Vr  Fry.  L.J.,  Mmutei-  v.  Lamh^ 
(1MK3)  II  Q.  U.  D.  p.  607. 

(ft)  Per  Lonl  Man««eld,  C.J..  Rfx  v. 
SkiHwr,  (I7t)l)  Lofft,  p.  .'>«  ;  and  this 
privilege  extendi  alike  tn  .Supreme  and 
inferior  Court*  {Primrmw  v.  Watrrttim, 
(1902)  4  K.  7H.3,  Ct.  o{  Sew.) :  an.l  see 
.4.  B.  V.  (\  D.,  (1904)  7  F.  72,  Ct.  of 
.Scm. 

((•)  Ptr  Kelly,  C.B.,  Dawkiiu  v.  Lurd 
Rohfby,  (1873)  L.  R.  H  Q.  B.  p.  263. 
A   commission  of    enqoiry    under   the 

O.T. 


I'lumlities  Acts,  1N3K  and  !.>>>'.",  is  ii 
iudicial  tribunal  (Hnrratt  v.  KeuniM. 
UtfOfi)  I  K.  B.  504,  C.  A.).  As  to  li- 
tary  Courts  of  in>|uiry.  see  i  ii."»t  can-  .ind 
Diiwkiiu  V.  I'riHiv  Ktlwiinl  <-f  Sure- 
Mrimar,  (lH7ti)  I  (}.  B.  IX  VM  :  County 
Court  .Fudges,  Sfoff  v.  StumMd,  (IHSHt 
L.  K.  A  Ex.  220  ;  coroners.  Thomnn  v. 
fhHHim,  (1S62)  2  \\.  k  S.  47.'^  ;  wit- 
ncsses.  SfaiiiiiH  v.  A,ffii-r,!i/t.  (1H76)  2 
C.  V.  D.  S3  ;  KeiiHfihj  v.  //-7/mrrf.  (INSO) 
10  Ir.  C.  L.  R.  19r. :  »<lvocRte«.  MunMfr 
V.  TMmh,  (1K83)  11  g.  B.  D.  hf^  ;  bank- 
r:";-!<ry    rs^trars,    HgsU?   t.    Lemfff, 
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There  can  be  no  judicial  proceeding  where  there  is  nothing 
Iwfora  a  Court  with  which  it  has  jurisdiction  to  deal  (a).     If  a 
judicial  i)erHon  while  sitting  upon  the  bench  thinks  fit -of  his  own 
motion  to  deliver  an  harangue  on  any  topic  which  he  conceivet 
to  be  of  public  interest,  he  does  so  at  his  peril.     If,  however,  any 
application  is  made  which  on  the  face  of  it  is  not  unfit  to  be 
heard,  in  order  to  see  whether  it  is  within  the  competence  of  the 
Court  or  not,  the  inquiry  then  instituted  is  a  judicial  proceeding, 
though  the  result  be  to  show  that  there  is  no  jurisdiction  to  deal 
with  the  matter  (fc).      Nor  is  the  absolute  privilege  attendant 
upon  judicial  proceedings  avoided  by  the  commission  of  some 
unintentional  irregularity.     Thus  where  an  arrangement  by  con- 
sent was  wrongly  registered  by  the  solicitor  to  one  of  the  parties 
as  a  judgment  of  the  Court,  and  was  subsequently  set  aside,  it 
was  held  that  no  action  for  libel  would  lie  against  him  (<■). 

It  is  not  merely  with  i^espect  to  the  hearing  in  open  Court  that 
there  is  absolute  privilege,  but  also  with  regard  to  every  step  in 
the  conduct  of  a  legal  proceeding.  For  instance,  an  affidavit  filed 
in  support  of  some  interlocutory  application  can  in  no  case  give 
a  cause  of  action  (rf).  But  where  something  is  done  as  a  mere 
preliminary  to  netting  a  Court  in  motion,  as  for  instance  where 
an  information  is  laid,  or  notice  of  action  is  given,  it  may  be 
doubted  whether  there  is  more  than  a  qualified  privilege,  which 
may  be  defeated  by  proof  of  malice  (e). 
In  any  proceeding  coram  judUe  the  judge,  advocate,  or  other 


(1H6«)  L.  R.  1  Ex.  2«fi.  It  KenM  to  be 
awtuaied  by  II  Jc  13  Vict.  c.  44,  ».2,  that 
ao  action  lies  againit  a  niagiittmto  for 
anything  done  nialicioiuly  in  his  office 
that,  therefore,  he  ha-i  not  an  ab«>lute 
privilege.  The  true  viow,  however, 
probably  is.  that  a  magistrate  has  just 
the  same  protection  as  any  other  judicial 
person  :  see  lielow.  |).  73."i.  A  County 
Council  sitting  to  grant  music  and 
dancing  licences  is  not  a  Court  ho  as  to 
cover  with  absoltiiu  privilege  defamatory 
statementH  made  in  the  course  of  the 
proceedings  {Uoyal  Ai/u.iriMm  .(I-  Sum- 
mrr  .f  l(V»/«r  (iardfH  Sii-iftif,  JJJ.^  y. 
Parki/uim,  (18S»2)  1  Q.  B.  431). 

(rt)  See  J'ariii  v.  Irry,  (IHtiO)  9  C.  iJ. 
N.   S.  343 ;   jjer  cur,,   lewis  v.   Ler^, 


(1H58)  E.  B.  k  E.  p.  55.5.  The  adjudi- 
cation of  a  justice  or  other  comiwtcnt 
authority  upon  an  application  nndir 
the  Lunacy  Act,  l«»o,  is  a  jndioiHl 
proceeding  {Uixhim  v,  /•Ure,  (IH'J'J)  1 
Q.  B.  4.M). 

(*)  Hey.  V.  BoUitit,  (IS4I)  1  g.  D. 
6«  ;  />er  Lord  Coleridge,  C.J.,  tW/  v, 
y/a/M,  (1878)  3  C.  P.  D.  p.  323. 

(<0  Mae(hbe  v.  Jiii/nt,  (I'.tOl)  2  Ir  K 
IIVQ.  B.  D. 

((/)  llerlM  V.  Smitli,  (18.V;)  IH  C.  li. 
136:  UfHtlfrttm  v.  Jiruomhintl,  (lH5y) 
4  H.  4:  N.  5i;i». 

(f)  Hank  of  ll,-iti>h  .Xorth  Atiieriru 
V.  ."*r««^,,  (1876)  1  App.  Cas.  307  ;  see 
below,  p.  641. 
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person  who  claims  the  privilege  i.i  proUjcted  while  acting  •'  in 
office."  He  may  in  the  dincharKe  of  hU  function  publiah  matter 
which  i«  "uncalled  for,  immaterial,  irrelevant,  and  im|)er. 
tinent"(a),  and  yet  not  be  Uable  i..  auHwer  for  it.  It  would 
iwem,  however,  that  the  lanKua«e,  to  be  privileKed,  thouRh 
irrelevant,  yet  ought  to  have  some  reference  to  the  subject-matter 
of  inquiry  ;  but  even  this  restriction  has  been  treate.l  as  open  to 
question.  "  Suppose,"  it  has  Iweii  s'  I.  "  while  h  witness  was 
m  the  box  a  man  were  to  come  i-.  ,i„  loor  and  the  witness 
were  to  exclaim  'that  man  pi  ke  I  •'  »<or.l ,  (  «an  hardly 
think  that  would  l)e  privileged.  1  cnn  uwr  ly  Uu  .■  a  witness 
would  be  protected  for  anythi-.  ,.  ,..  ^1.  .^  -  :„  t,,^  tness-box 
wantonly  and  without  referrn.,.  n..  ii  jni  .  |  ],  t  say  he 
would  not  be  protected.  It  ...i^tif  l,  h.,i  i  i-.t  •  ..i  >etter  that 
everything  which  a  witneoh  ud  m  v„tii  .h  .  loul.t  1..-  protected, 
than  that  witnesses  should  bt  nul.  U- •  imirogsio.  that  what 
they  said  in  the  witness-box  might  huI-o.  ,  tbtm      a  i  action  "  (h). 

By  51  Jk  52  Vict.  c.  64,  s.  2,  f a  .  ;  •  .ccun.i  and  contem- 
iwraneous  reports  in  newspapers  ot  judicial  proceedings  are 
absolutely  privileged  (e). 

2.  Everything  published  in  the  due  course  of  parliamentary  P.rli». 
proceedings  is  absolutely  privileged.     No  member  of  Parliament  ^^J^i„ 
can  be  called  on  to  answer  for  anything  which  he  says  in  his    "^     '""^ 
pUice  (<l).    The  Houses  of  Parliament  are  for  certain  purposes 
Courts  of  Judicature.     They  hear  counsel,  and  call  parties  and 
witnesses  before  them,  and  all  that  passes  on  such  occasions  is 
as  fully  protected  as  the  proceedings  in  an  ordinary  Court  of 
Law  (e).    They  receive  petitions  and  distribute  among  their 
members  documents  and  papers,  and  into  such  publications  the 
Courts  cannot  inquire  (/).    But  at  common  law  there  is  no  par- 
liamentary privilege  for  publishing  defamatory  matter  to  the 
outside  world  (g).      However,  by  8  &  4  Vict.  c.  9,  ss.  1,  2,  a 


(a)  S<-tift  V.  StaMijifU,  (186K)  I,.  It.  3 
Ex.  220. 

(6)  7Vr  Bramwell,  L.J.,  Seuiiian  v. 
.\\ttk«rclift,  (187G)  2  C.  P.  U.  p.  iio. 

(c)  8ee  below,  \,.  699. 

(-0  1  WiU.  &  Mar.  let*.  2.  c.  2  :  /;.,. 
KiirU  Wa*on,  (1869)  L.  H.  ^  y.  Ii.  srs. 

(0  Chi^m    T.    LjHnelly,    (issn)     6 


y.  B.  D.  307 :  jier  eur..  Kane  v.  Mul- 
niHty.  (1866)  Ir.  Hep.  2  f.  L.  p.  413. 

(/")  Lull)-  T.  A'lHij.  (1«08)  1  Wm. 
Saund.  120:  («>e  .Stinktlale  v.  Hanmri, 
(1839)  9  A.  &  E.  1  ;  Bs  to  i>etitioM,  see 
oelow,  p.  395. 

(g)  titr  V.  t'nery,  (1813)  *  M.  t  8. 
273  ;  Stockdalt  v.  Ilumard,  tunra. 
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defendant  who  is  sued  for  the  puhlication  of  any  papers  by  the 
direction  of  either  House,  or  of  any  copies  of  such  pai»en,  may 
produce  a  certificate  of  his  authority,  verified  by  affidavit,  to  the 
Court  in  which  the  action  is  proceeding,  and  thereupon  the  action 
shall  be  stayed  (a). 

8.  It  must  frequently  be  the  duty  of  public  servants,  both  civil 
and  military,  to  publish  matter  of  a  defamatory  nature,  especially 
in  the  confidential  reports  which  in  the  ordinary  course  of  affairs 
it  is  necessary  to  furnish  to  the  heada  of  departments  and  other 
superior  officers.  The  privilege  attaching  to  such  communica- 
tions is  absolute.  It  has  been  held  that  an  official  report  on  one 
of  his  subordinates,  furnished  by  a  general  to  the  Horse  Guards, 
is  privileged,  though  made  maliciously  and  without  reasonable 
and  probable  cause  (6),  and  this  on  two  grounds,  one  app'ring 
only  to  military  and  navftl  affairs,  the  other  to  the  public  service 
generally.  It  was  said  (r)  that  no  one  serving  in  His  Majesty's 
forces  can  in  respect  of  any  matter  of  discipline  or  question 
affecting  his  military  status  appeal  to  any  other  jurisdiction  than 
that  which  is  created  by  the  Mutiny  Acts  and  the  articles  of  war 
to  which  ha  has  voluntarily  submitted  himself  (d).  It  was  also 
said  to  be  a  matter  of  public  policy  that  all  servants  of  the  Crown 
should  make  their  official  communications  without  any  jiossible 
fear  of  consequences  before  them,  and  that,  therefore,  their 
privilege  was  absolute  (e).  On  this  latter  principle  it  has  been 
held  that  a  communication  made  by  a  Secretary  of  State  to  his 
Parliamentary  Under  Secretary  in  the  course  of  his  official  duty 
cannot  be  made  the  subject  of  an  action  for  libel  (/). 

Moreover,  all  writers  of  confidential  official  communications 
are  protected  by  a  privUege  of  a  different  kind,  which  does  not 
indeed  in  terms  cover  their  liability,  but  makes  it  practically 
impossible  to  prove  a  case  agauist  them.    The  production  of 


(a)  See  StochAile  t.  Ilanmrd,  (1839) 
II  A.  k  E.  297. 

(A)  Lawkiiu  T.  Lord  Paultt,  (1869) 
L.  R.  3  Q.  B.  94. 

(.)  Per  McHor  k  Limh,  JJ. 

(il)  See  too  Sutton  v.  JitkiutoHt, 
(178H-7)  I  T.  H.  Vn.  Ill  re  .V«««./y*, 
(IWU)  I  H.  k  S.  40(t. 

0)  l¥r  Mellor    J.,  (1869)   L.   B.   5 


Q.  B.  p.  115. 

(/ )  C'ktttrrtim  v.  .Seirrtary  „f  Slatr 
fur  India,  (1896)  2  Q.  B.  189.  Thougli 
other  jmiges  have  taken  n  iliflerent 
vkw  :  lee  Beattun  v.  SkfH,.  {Xmo)  .". 
H.  k  N.  8SM ;  tee  too  Hart  v.  Onm/nrh, 
(IS73)  I,.  R.  4  0.  1'.  139;  f.'ra^t  v 
Serntiirji  „f  State  for  InHia.  (I«7r)  J 
C.  P.  D.  44.-.. 
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such  documenta  will  not  be  permitted  in  courts  of  jastice,  both 
because  state  secrets  may  be  thereby  disclosed,  and  because  it 
is  desirable  that  public  servants  should  be  able  to  write  freely 
on  matters  affecting  the  public  service  without  exposing  them- 
selves to  the  fear  of  actions.  It  is  sufficient  if  the  official  who 
has  the  supreme  control  of  the  documents  object  to  their  pro- 
duction on  the  ground  of  public  interest  (a),  but  even  without 
such  objection  the  Court  in  fitting  cases  will  act  on  its  own 
responsibility  (/«). 

The  definition  of  "  qualified  privilege  "  may  be  best  given  in  Quaiifle.1 
the  words  of  a  well-known  judgment :  "  In  general  an  action  lies 
for  the  malicious  publication  of  statements  which  are  false  in 
fact  and  injurious  to  the  character  of  another  (witliin  the  well- 
known  limits  as  to  verbal  slander),  and  the  law  considers  such 
publication  as  malicious  unless  it  is  fairly  made  by  a  person  in 
the  discharge  of  some  public  or  private  duty,  whether  legal  or 
moral,  or  in  the  conduct  of  his  own  affairs,  in  matters  where  his 
interest  is  concerned.  In  such  cases  the  occasion  prevents  the 
inference  of  malice  which  the  law  draws  from  unauthorised  com- 
munications, and  affords  a  qualified  defence  depending  upon  the 
absence  of  actual  malice.  If  J'airlif  warranted  by  any  r.-it^jnabla 
occasion  or  exigency  and  honestly  made,  such  communications 
are  protected  for  the  common  convenience  ^nd  welfare  of  society ; 
and  the  law  has  not  restricted  the  right  to  make  them  ithin 
any  narrow  limits  "(<^)>  There  are  three  elements  necessary  to 
make  the  defence  of  qualified  privilege  good.  The  occasion  must 
be  fit,  the  matter  must  have  reference  to  the  occasion,  and  it 
must  be  published  from  right  and  honest  motives.  Thus  there 
arb  two  differences  between  privilege  qualified  and  privilege 
absolute.  In  the  case  of  the  latter  it  is  the  occasion  which  is 
privileged,  and  when  once  the  nature  of  the  occasion  is  shown,  it 
follows,  as  a  necessary  inference,  that  every  communication  on 
that  occasion  is  protected.     But  in  the  case  of  the  former  the 


Otitioguiiheil 
from  sixtolute 

l>riTilc^e. 


(«)  UfHtooH  V.  Skfue,  (1H«0)  nitra, 
p.  n7»  :  Martin.  I!.,  dim. 

(*)  llrnHtMy  v.  Wright,  (IHMN)  21 
Q.  B.  U.  &0U ;  see  too  Hum*  v.  Iir»limk, 
(1830)  -i  II.  Jc  B.  130;  Ckeftert,m  v. 
.SK^Hury  of  Stale  for  litdia  in  fimneH, 


(189.1)  2  Q.  B.  p.  lU.S. 

(c)  Per  t'ur.,  Tmh/ikhI  r.  i^i/rimj, 
(1«34)  1  (",  M.  4  IV  p.  193  ;  «!v  ;«T 
LiiKlley.  L.J..  Stuart  v.  Hell,  (lN»l)  2 
Q.  B.  p.  Ho. 
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defendant  does  not  prove  privilege  until  he  has  shown  how  the 
occasion  was  used.  A  communication  on  a  privileged  occasion, 
therefore,  is  not  necessarily  a  privileged  communication,  though 
the  terms  are  frequently  used  as  convertible.  "  It  is  not  enough 
to  have  an  interest  or  duty  in  making  a  communication,  the 
interest  or  duty  must  be  shown  to  exist  in  milking'  th^  com- 
munication complained  of "  (a).  Secondly,  even  after  a  case  of 
qualified  privilege  has  been  established,  it  may  be  met  by  the 
plaintiflf  proving  in  reply  actual  malice  on  the  part  of  the  defen- 
dant, for  he  thuH  showd  that  the  plea  is  only  colourable,  and 
that  under  the  pretence  of  doing  his  duty  or  protecting  his 
lawful  interest  the  defendant  has  been  pursuing  some  by-end  or 
gratifying  his  ill-will. 

The  great  difficulty  in  cases  of  qualified  privilege  is  to  dis- 
entangle the  respective  duties  of  judpe  and  jury.     Formerly  a 
usual  course  was  for  the  judge,  if  the  circumstances  raised  a 
suggestion  of  privilege,  tv  nsk  the  jury  whether  tlie  defendant 
had  been  acting  bond  Jide  in  the  e.\erciBe  of  his  privilege,  and 
also  whether  his  motives  had  l)een  malicious  (/<).     The  practical 
effect  was  that  a  defendant  had  to  satisfy  the  jury  in  every  cast- 
that  he  had  acted  prudently  and  properly  as  well  as  honestly. 
It  seems  to  have  been  felt  that  this  course  was  attended  with 
inconvenience,  and  operated  unduly  to  the  prejudice  of  defen- 
dants, and  accordingly  a  larger  share  of  authority  was  taken 
into  the  judges  hands.     In  Stm,rriHe  v.  JIaukim  (c)  the  defen- 
dant had  discharged  the  plaintiff  from  his  6er\'ice.  Subsequently 
the  latter  called  to  receive  his  wages,  and  the  defendant  then 
called  in  two  other  servants  as  witnesses,  stated  that  he  had 
dismissed  the  plaintiff  for  robbing  him,  and  warned  them  against 
having  anything  to  say  to  him  in  future.    The  plaintiff  was  non- 
suited, and  the  non-suit  was  held  to  be  correct,  on  the  ground 
that  the  defendant  had  a  duty  and  interest  in  making  the  com- 
munication in  question,  which  was  therefore  piiimi  jati,-  privi- 
leged, that  his  good  faith  could  not  lie  called  in  .luestion  without 

(a)  /Vc  l)<.w»e,  n.,  Lynam  v.  (iinp,H,j, 
(1X80)  «  L.  1!.  ir.  pp.  2118-9. 

(A)  HhtrkbuiH  v.  UliukhnrH,  (li«27) 
4  Binj:.  ;<»•"> :  Hmmage  v.  Pi;i»n-r.  (iHir,) 
4  11.  ii.  C  ^47  ;  Putliniit  v.  Ji,nf*,  (1828) 


H   B.  A:  V.  578.     ;i  &  4   Vict.  c.  9,  s.  .3. 
"hows  what  the  general  rule  was  under- 
stiHul  tube  at  the  time  of  its  eimvtnieut. 
('•)  (J851)10C.  B.  383. 
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some  evidence  of  exprejs  malice,  and  that  consequetitly,  in  tlie 
abs-ence  of  Huch  evidence,  tli«re  was  nothing  to  leave  to  the  jui  y. 

TliiH  case,  the  principle  of  which  has  heen  accepted  ami 
followed  in  a  loun  chain  of  authorities  («),  altered  t'.ie  iaw(/'), 
and  it  has  since  then  almost  invariably  l>een  htld  that  the  ques- 
tion of  privilege  and  the  question  of  malice  are  entirely  distinct ; 
that  the  former  is  in  the  first  place  to  l)e  deci<led  by  the  judge  on 
the  assumption  of  good  faith  on  the  part  of  the  defendant,  and 
that  the  latter  only  is  for  the  jury,  and  to  be  proved  affirmatively 
by  the  plaintiff.  The  judge,  therefore,  has  not  only  to  rule 
wliether  the  occasion  was  privileged,  but  whether  the  com- 
munication in  question  hail  reference  to  the  occasion.  With 
any  actual  conliict  of  testimony  the  jury  must  of  course  deal, 
but.  for  the  rest,  tlie  judge  has  to  draw  inferences  both  of  law 
and  fact,  just  as  he  does  in  the  analogous  case  of  reiis')nable  and 
probable  cause  in  actions  of  malicious  prusecutioii.  Tlie  rule 
here  suggested,  however,  is  one  which  though  practically  acted 
on  has  never  been  in  terms  authoritatively  propounded,  and  it 
must  l)e  .said  to  be  still  a  doubtful  matter  how  far  a  judge  is 
bound  to  invite  the  assistance  of  the  jury  in  deciding  whether  a 
communication  is  privileged  or  not.  Where  defamatory  matter 
had  been  dispatched  by  telegram,  and  the  privilege  depended 
ajmn  whether  this  method  of  communication  was  under  the  cir- 
cumstances reasonable  or  not,  the  question  of  reasonableness  was 
left  at  the  trial  to  the  jury  {<■}. 

It  would  appear  fmm  recent  decisions  that  when  once  it  is 
ruled  that  the  occasion  is  privileged  and  that  the  matter  com- 
plauied  of  has  reference  to  the  occasion,  the  only  remainhig 
question  is  whether  the  occasion  was  used  without  malice. 


.ludge 
to  decide 
whether  com- 
municatinn 
privileued. 


t'ureasonablc 
use  of 
lirivileged 
iK.-cMion  only 
••vi.ifiicc  of 
malice. 


ill)    '/'iii/lor    V.     Iliuiknit.    (|s;,n    |i)        7H.       The    earlier    ca'O    ..I     U,ii;l,iir    v. 
»^    H.  *IH  ;    Mimhif  V.    I|■«>^  (IH.V,)   |s        ,nV«</..  ( I s4H)   18  C^.  B.  :',••:.  w;w  deeidel 


('.  II.  544  ;  lliinia  v.  '/'/iifii/inii,/.  (lf^:,.i) 
13 '■-  11.  ;ia:»  :  Aihuhh  v.  IMmm.  (lM>y) 
>*  <■  H.  N.  s.  .".1*7;  /•■.-/•iv  V.  11  «-•,.•«. 
(lM!4j   l.'i  r.  I'l.    N.   S.  .»(nl ;    W'iiiti!,/  V. 

idinin.  (\n{V.\)  I.".  ('.  K.  N.  >.  ;t'.'2: 
i\;,k  V.  ir./rf.*,  (ls."i,"i)  .•.  K.  Jt  H.  :t2>- ; 
iMntihfitft   V.    Thf    Hi'fft'/i  Iff'  Stfit'r  »hH 

1/"",  tl»72)  L.  K.  I  I'.  I'.  4!!.'.;  //./.- 
w,H»i  V.  //«/•(•«..«.  (IS7-J)  I..  K.  7  f.  1'. 


on  till-  »)iiiif  |iiinei|ile. 

•  lA    /•,;■     Ki-le.     .1.,      I. .ok      ^.       II  ./^'x. 

(If'.Vi).-)  K.  A:  II.  :iis.  at  j..  ;t;ii; 

(<•)  W'llli.iHiKi'ii  V.  f'lfff.  (IMTt)  I.,  li. 
'.'  f.  1'.  H!IH  Itiit  jirobahly  I  lie  jud){e 
oiui'i  lo  liiivc  loiiiielf  nili-il  iliHi  the 
enmnniiiitaifioii  wn»  imt  privilrsn.il  Sv,. 
/If-   l.or.l   Ksher.  .M.U.,  (ln\)\j   1    g.  |i. 
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In  the  headnote  of  Chrk  v.  Molyneux{a)  it  ia  sftid  that  state- 
ments made  on  a  privileged  occwion  will  be  protected  even 
though  made  without  any  reasonable  ground,  provided  it  does 
not  appear  that  the  defendant  acted  from  any  indirect  motive 
Th.8  note  however,  ia  founded  on  certain  dict^  in  the  caae.  but 
not  on  the  actual  decision,  which  was  not  on  the  queaUon  of 
privilege  at  all,  but  on  the  question  of  malice  (b).    But  the  same 
pnnciple  appears  to  be  affirmed  in  Pittard  v.  Oliver  {c)  ■  and  ii, 
Am//.  V.  Fine  ArU  and  General  Insurance  Co.  (d)  it  was  decided 
that  where  the  statement  complained  of  haa  reference  to  th.- 
privileged  occasion   and  therefore  comes  within  it.  the  onlv 
remaining  iaaue  is  that  of  malice,  and  the  only  way  in  which 
any  exceaa  in  the  statement  is  material,  ia  aa  being  evidence  of 
malice,  of  which  however  it  ia  by  no  means  conclusive.     In  th». 
last-mentioned  case  the  jury  found  that  the  defendants  had 
exceeded  the  privileged  occasion,  and  it  was  held  that  that  fact 
did  not  entitle  the  plaintiff  to  succeed  in  the  absence  of  a  finding 
of  express  malice.    Where,  however,  extraneous  statements  are 
published  which  can  have  no  reference  to  the  privileged  occasion 

1  !  r'"°"  u*'  '*'"  "^"""^  misused  (.).  it  is  apprehende.) 
that  It  becomes  the  duty  of  the  judge  to  rule  that  so  far  aa  the^ 
are  concerned  the  occanicn  ia  not  privileged.  Where  a  defen- 
dant having  received  H  iawyer'a  letter  written  on  behalf  of  the 

/  r  L  /!f        '"  '''■'"'  "'  «*°«''*'  *^"^  °'  ^h«  Jitter,  it  was 
held  that  there  was  no  privilege  at  all  (/,.     Mere  exaggeration 
of  language,  however,  though  it  may  be  evidence  of  malice  will 
not  deatroy  privilege  (//). 
With  regard  to  the  publicity  given,  it  has  been  said  that  a 


(")  (lH7r)HQ.  H.  IJ.  287. 

{*)  Ami  »«;  oil  this  |X)iiit.  JJurh,/  v 
0«jc/y.  (IS.-..;)  1  H.iN.  I. 

(<•)  Cl»»l)  1  g.  li.  474. 

(<0  {m>r,)  2Q.  B.  l.-,t!. 

(<■)  Xerilli-  V.  tiMf  Aitf.  .<•(■.,  tupru  : 
Hunt  V.  Ureat  \urthri-H  H.  Co  (|8»n 
2  y.  B.  189. 

{J\  IftiHtU-f,  V.  Ward,  (185i»)  6  C.  B. 
N.  S.  .•.!<.  .S«;e»l»i>  Warren  \.  Warm 
(18S4)  1  C.  M.  i  IL  2.-.0:  (iodmm  v.' 
Home.  (l((la)  1  B.  i  B.  7. 


828:    ruulfM  V.   I>,4t,   {\m:,)  34  L.  A. 
Q.   «.   247,  wliich    mieta»    to    overriil.' 
7«*.«.  V.  AV«w.  (184(1)  12  A.  i  E.  733 
««!  ail.,  ,„.r  \Ville«,  J.,  lluHtlr,,  v.  War,! 
"<f>'ii.     The  coiitmiy  n|.|,e«M  to  liav. 
Ufii  hold  in  tn/rr  v.  A,»Her.lr,,.{]W,:h 
I-  f.  H.  S.  .s.  42a,an<l  in  Jl,^,i..,^  , 
.Vr/hH,„„i,  (iM2«)  4  mntc.  rt7(i.  in  tx>l(, 
of  which  cues  it  coukl  hnnllj  be  ui.i 
that  th..  intc!i)|)<.ratc  cs|,r««*.i„,„  uw-i 
were  irrevelant  to  the  priviloKe.!  .<•,;, 
»'»»  :  h„t    it    j,  ,ubmitt«l    that   the- 
«we»  art  no  longvr  law. 
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defendant  will  not  lose  his  privilege  because  he  goes  somewlmt 
heyond  the  strict  necessities  of  the  case.  There  is  authority  to 
show  that  where  an  occasion  is  otherwise  privileged  it  will  not 
lose  its  character  by  the  fact  of  the  casual  presence  of  one  («),  or 
even  of  several  uninterestetl  bystanders  (h),  and  that  such  pre- 
sence is  material  only  on  the  (juestion  of  malice.  Some  doubts 
arise  as  to  the  exact  rule  to  bo  deduced  from  these  cases.  Of 
course,  if  a  defendant  has  practically  no  opportunity  of  making 
bis  communication  except  in  the  presence  of  uninterested 
l)ersons,  it  is  just  that  his  privilege  should  bo  unaffected.  On 
this  principle  seems  to  have  been  decided  the  ease  of  Pittanl  v. 
Oliier  {(•).  The  passage  in  Too'iooil  v.  Spi/rinii  (./),  which  says 
that  the  business  of  life  must  be  carried  on,  impliedly  asserts 
♦he  same  doctrine.  In  IktrieH  v.  Siuail,  however,  no  rea8onal)le 
necessity  seems  to  have  existed.  As  already  poinlinl  out,  when 
it  has  once  been  ruled  that  the  occasion  is  privileged  the  privilege 
is  not  necessarily  lost  because  the  defendant  used  the  occasion 
unreasonably,  yet  there  must  be  a  reasonable  occasion  or 
exigency  (. )  for  the  question  of  privilege  to  arise  at  all.  There 
is  no  privilege  if  a  man  publishes  a  lil)el  by  postcard,  or  by  a 
letter  which  he  knows  may  be  opened  by  the  clerk  of  the 
addressee  (./ ) :  but  there  seems  little  difference  in  principle 
between  the  case  of  a  clerk  or  postman  and  that  of  a  casual 
bystander.  It  seems  clenr  that  a  clergyman  may  not  pul)li.sli 
in  a  pastoral  letter  matters  which  ho  would  be  privileged  in 
mentioning  by  way  of  private  advice  and  admonition  to  individual 
parishioners  (/;). 

Where  a  communication  would  be  privileged  if  made  by  a  -iolicitort. 
client,  it  will  also  be  privileged  if  made  by  his  solicitor  acting  on 
his  behalf  (/()■  Indeed  the  privilege  of  the  solicitor  in  such  case 
seems  to  be  even  wider  vhan  that  of  his  client,  for  the  solicitor 
will  not  lose  his  privilege  by  reason  of  his  publishing  the  com- 
munication to  a  type-writing  or  a  copying  clerk  employed  by  him 

1 


(«)   TiMh/tHiii     V.    iSpt/riutj,    {IKM) 
C.  M.  Jc  K.  IKI. 
(A)  /*«-■„■-  V.  .SW«rf,  (1870)  L.  li.  .". 

{<;  (IHUl)  \Q.  11.471. 
(rf)  !<fe  Ijclow,  |i.  til 2. 
(•■)  I'lHigiHHl     \.    Sfi^ring.    /iH/irn.     at 


p.  VM. 

(/)  J'uUmtiM  V.  //.//,  (Irt'.tl)  1  y.  B. 
:>H  ;  liiit  w*  SaJjinirf  v.  //<•/.•.  (lihll!  i 

K.  It.  I.e.  A. 

(//)  (rilpiK  V.  /'niWr;-.  (IH,. !)  1»  Kx.  til.'i. 

(A)  //«*.•/•  V.  f •« /•/•»•*.  (IN'.H)  1  y.  U 
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in  the  conduct  of  his  correspondence  (a),  whereas  ft  similar  pub- 
lication by  the  client  to  his  clerks  would  not  be  privileged  (b). 
The  ground  upon  which  this  distinction  has  l>een  rested,  seems 
to  be  that  if  a  solicitor  has  occasion  in  the  course  of  his  business 
to  write  a  defamatory  letter,  it  is  necessary  that  he  should  emplov 
clerks  for  the  purpose,  but  that  if  a  layman  has  occasion  to  write 
a  similar  letter  it  is  not  necessary  for  him  to  employ  clerks  for 
the  purpose,  even  though  he  be  a  merchant,  but  be  ought  to  write 
the  letter  himself.  Tlie  distinction  does  not  seem  altogether 
siitisfactorv  (<•). 

It  was  formerly  supposed  that  i^rsons  who,  in  seeking  redress 
had  applied  to  the  wrong  quarter,  were  protected  if  their  error 
was  ft  natural  and  not  unreasonable  one  (r/),  but  in  the  modern 
case  of  inidiuh  v. M<Ilw,„n,{,-),  the  authorities  upon  which  this 
doctrine  was  based  weyt-  explained  away. 

It  has  albo  been  decided  that,  where  there  is  an  imputation 
ag.iin.st  two  jwsons  jointly,  so  that  the  misconduct  charged 
againHl  one  cannot  well  be  explained  without  introducing  the 
name  of  the  other,  if  circumHtances  exist  which  make  the  com- 
munication privileged  as  regards  one  person  it  will  lie  privileged 
as  regards  both.  Thus,  where  the  defendant  discharged  the 
planinff,  who  was  his  footman,  and  also  discharged  at  the  same 
ime  his  cook,  and  gave  to  the  latter  as  his  reason  for  so  doing 
hat  she  and  the  footman  had  been  robbing  him,  it  was  held  that 
■h„  Htatt-ment  was  privileged  as  against  l)Oth(/). 

A  i.rivileged  communication  may  be  made  in  the  discharge  of 
a  duty,  or  in  the  pursuance  of  a  right,  or  for  both  reasons.  It 
may  l)e  in  the  interest  of  the  person  to  whom  it  is  addressed,  or 
in  the  interest  of  the  imnon  making  it,  or  in  their  common  interest, 
or  finally  in  the  public  interest  {,,).     Under  whic!,  of  these  heads 


(«)   Jtoj-t'im   V.    (riihlet  Frirfu,  (IS'.M) 

1  g.  n.  M2. 

(A)  Pull  Willi  V.  //,//,  (IMid)   I    I)    11 

:>24. 

('•)  It  iiHN  bei'ii  lieM  the  imie  bv  a 
joint-i.l.>.-k  <'om|)aiiy  of  a  piinteil  <"ir- 
rulur  ooiitiiiiiiiijr  ilffiiiuninrv  matter  to 
ilieir  Hlmrcholilerx  wai  [invi!e]krc(l,  not 
wiili-riiti.tiiii.' th:ii  it  iiivolvi-l  a  imlylioi- 
tiiiii  111  ih.  jiriiili  IS  :  /w/H '.  ■»  V.  Am/Ill- 
J-.'ijilj.iniit    (\ittim    C,i.,    ^l(i«i;i>    I..    U.    4 


y.  H.  2r,2. 

(rf)  FairiiiiiH  V.  //r».  (IS22")  5  1?.  v. 
Al.l.  rtU' :  Uarnwn  v.  Huth,  (IS,-.;,-)  :, 
K.  i  M.  314. 

(<•)  (IKSU)  ag.  H.  .-,<. 

CO  M.iHh^  V.  \v,it.  (iH.-rfii  IS  ('.  B. 
54-t  :  ■«K  Iktrif  v.  S,„ad,  (lH7u)  \„  R. 

{'/I  t'')mniiiniciiti<.i„  mmlo  in  tlio 
|itil.li<-  init'it*)  .m^lit  n..i  iHThaps  to  Iw 
i-alk-(|  |.rivil«>j{e,|.  gfnce  t..  make  them  i- 
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a  particular  case  may  fall  it  ia  not  ulwuyts  easy  to  determine  ; 
indeed,  privilege  may  frequently  l)e  put  upon  more  than  one 
ground.  A  few  illustrations  are  here  KJven  without  any  pretence 
to  an  exhaustively  accurate  classitication. 

It  is  to  he  ohserved  that  privilege  depends  not  upon  the  notion 
in  the  defendant's  own  mind  as  to  his  right  or  duty,  hut  upon  the 
view  which  the  Court  takes  of  what  his  right  or  duty  in  fact  was 
under  the  circumstances  as  kno'vn  co  him  (a). 

1.  The  commonest  form  of  privileged  communication  is  that  interest  of 
which  is  made  in  the  interest  of  the  persoii  to  whom  it  is  SITiIi!!^'"  com. 
addressed.  "  Where  a  person  is  so  situated  that  it  hecomes  "'""ication 
right  in  the  interest  of  society  that  ht>  should  tell  to  a  third 
person  certain  facts  "  (h),  he  is  privileged  in  so  doing.  The  facts 
must  be  important  for  the  person  in  question  to  know;  they  must 
be  for  the  guidance  and  regulation  of  his  conduct  (c).  If  the 
communication  cannot  influence  conduct  there  is  no  privilege. 
Thus,  where  the  agent  of  one  side  in  a  contested  election  wrote  to 
the  opposing  agent,  after  the  close  of  the  ix>ll,  accusing  a  certain 
voter  of  bribery,  it  was  held  that  as  the  recipient  of  the  letter 
had  no  jurisdiction  to  punish  or  to  inquire  into  the  alleged 
bribery,  and  was  not  invested  with  authority  to  institute  pro- 
ceedings in  respect  of  it,  and  as  any  duty  he  might  have  had  with 
reference  to  the  election  was  entirely  over  at  the  time  it  reached 
him,  he  had  no  interest  or  authority  in  the  matter,  and  there  was 
no  legal  excuse  for  the  publication  ((0- 

The  privilege  will  depend  partly  upon  the  nature  of  the  com- 
munication, partly  n\Kn\  the  relation  in  which  the  parties  stand 
to  one  another.  A  defendani  may  protect  himself  by  sliowing 
either  that  he  was  in  a  i>osition  of  confidence  or  intimacy  with 
the  person  to  whom  be  published  the  matter  complained  of,  or 


:i  tretienil  ami  not  a  sjiecinl  riglit.  S<* 
Mriiriih  V.  CiiiniH,  (1>>^T")  :;••  <J.  B.  P. 
i".').  Tlic  (lisliiutioii.  liiiwever.  ii  verlwl 
ii'Imt  ihnu  MulMtAiilinl. 

('(■)  "The  ((ucHiion  is.  what  in  the 
(Meiiilanf*  duty  ;  not  what  he  think* 
111  be  his  duty  :  "  jifr  Hy!e«.  J.,  M'hilih/ 
V.  Aiiamx.  (lM;:t)  1.5  ('.11.  X,  S.  |..  412. 
.An.lscc  IM„t,Uh  V.  Mclhiaiui'.  (!<*«<) 2 
t.i.  I!.  TA  :  Siuuii  v.  Ih'U,  MK'.ll)   •_>  Q.  B. 


341. 

^/■■|  I'lr  Blackbuni,  .1..  JMrlft  V. 
Sntoil  (InTo'  T..  1!  .".(.i.  B.ii.till  ;»ot'/«T 
I.iii.ll.v,  I...I..  Stmi.t  V.  /Ml,  (IH'.»1)  2 
<^  I!,  y.  8.">1  ;  /tiinf  v,  (irrtit  .Wiiilierti 
It.  ri«..  (1Kiil)2Q.  B.  IS'.i. 

((•■)  See  Itfiimutjf  v.  Pnuifr,  (l»<2.')  ■» 
B.  .V  C.  -.'17. 

(//)  Ih,l.p^,„i  winiVuit;!.  (1874)  I,.  U. 
•J  K.\.  7'.". 
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that  he  acted  in  consequence  of  a  request  for  information  law- 
fully made,  or  that  although  a  mere  volunteer  be  had  such 
special  means  of  knowledge  as  imposed  a  special  obligation 
upon  him. 
fiMitivc  duly.       (a.)  There  are,  of  course,  certain  cases  in  which  it  is  a  duty 
not  of  imperfect  but  of  clear  and  peremptory  obligation  for  one 
man  to  disclose  all  he  knows  to  another.    A  servant  or  agent  in 
bound  to  lay  before  his  employer  all  the  information  which  he 
possesses  with  regard  to  the  interests  entrusted  to  his  care  (a). 
So,  where  two  or  more  people  are  jointly  intrusted  with  the  pro- 
tection of  any  interest,  or  the  conduct  of  any  investigation,  it  is 
dearly  proper  that  the  confidential  communication  between  them 
of  all  matters  aflfecting  the  discharge  of  their  duty  should  be  free 
and  unrestrained  (i).     However,  the  doctrine  of  privilege  arising 
out  of  confidential  relationship  has  been  extended  very  widely 
beyond  the  ground  of  positive  duty,  and  whenever  one  man 
stands  on  such  a  footing  with  another  that  he  may  reasonably 
and  properly  take  upon  himself  to  tender  advice  or  information, 
he  will  be  privileged  in  so  doing.     Thus,  a  master  may  warn  \m 
servants  against  the  character  of  an  associate  (c) .     But  apparently 
the  officials  of  a  trades  union   may  not  communicate  to  ita 
members  or  others  information  which  they  know  will  result  in  a 
breach  of  the  contractual  rights  of  third  parties  (d).     A  near 
relation  may  give  a  lady  his  opinion  of  her  suitor  (»•).    A  solicitor 
may  give  warning  to  a  client  of  any  jieril  to  his  interests,  though 
not  professionally  consulted  If).    The  relationship  of  host  ami 
guest  imposes  upon  the  former  a  social  and  moral  duty  to  inform 
the  latter  of  suspicions  which  have  fallen  upon  his  servant  (./)• 
A  member  of  rarliament  may  publicly  give  political  advice  and 


Conftilentinl 
relatiun>thii>. 


(«)     fMII-lfM  V.  AlUjlll-KjI/JlfillH    f'llftOH 

Co.,  (i«6'.t)  L.  U.  i  y.  H.  2i;-.' ;  r,H>ii  v. 

U'il,lf>.  (I8.w)  .".  K.  ii  II.  .iJH. 

(A)  Hnitttm  \.  Skriu:{\»m)  .-.  H.i:  N'. 
8:4M  ;  l/,if>ir,m,l  v.  7»i.r«.  (IM4!t)  8  C.  H. 
2tfS,  //«/;•(•(«  T.  nim/ttoM.  (IW.VH)  IS 
C.  B.  S;iH. 

((•)  S'lnrrdlle  wJIauli,  (1h:,1)  10 
«  .  U.  5»3;  Hunt  V.  Urfal  .\„rfherh  U. 
*•-„  (|M»l)  I  y.  II.  IKM. 

(4)  tilamnri/iiH    Cual     (}i.     v.    Smt/i 


K.  11.  ii+a,  V.  A.  :  nllii'incil  tub  mm. 
•Stwfh  Wiilfa  Miitfrt'  FrilrratioH  \. 
Ilhimorgiin  Cul  f'li.,  (  Htll.".)  A.  V.  i:V.i 
H.  I,. ;  Hffitl  V.  fnemllji  Sn-ii't^  o/S/dih 
VufiHt.  (I!«)2)  2  K.  II.  732,  ('.  A. 
(')  r,M  V.  //./«*i/.^.(l«.H7)  8  C.  &  r 

(/)  barieH  v.  llivret.  (XHm)  .'.  (: 
V.  L.  K.  7l>. 

(g)  J*W4irt  V.  /Ml.  O'^I'l)  2  y.  I'. 
|).  3M,i>fr  Kay.  I...I. 
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information  to  his  constitaents,  and  n  hishop  eeclesiaf^ticil  advice 
and  information  to  his  clergy,  and  if  in  ho  doin^  they  publish 
defamatory   matter,  it  will   be  primd  farif  privileged  '(i).      A 
parochial  clergyman,  it  would  seem,  is  not,  under  ordinary  cir- 
cumstances, privileged  in  publishing  to  his  paiidhioners  at  large 
matters  defamatory  of  any  individual,  although  the  imputations 
are  such  as  it  might  be  his  duty  to  convey  in  the  course  of  private 
admonition  (6).    It  has  been  held  that  a  clergyman  is  privileged 
in  conveying  to  the  incumbent  of  a  neighlmuring  parish  imputa- 
tions on  the  character  of  a  person  invited  by  the  latter  to  occupy 
his  pulpit  (c),  and  that  a  parishioner  is  privileged  in  informing 
his  clergyman  of  slanders  current  with  regard  to  the  latter  (d). 
Where  persons  have  once  been  brought  into  confidential  relation- 
4hip  on  a  certain  subject-matter,  Hubsequent  communications  on 
the  same  topic  are  privileged.   Thus,  an  employer  who  has  given 
another  a  character  of  a  servant  may  afterwards  correct  and 
qualify  his  previous  statements  (e),  and  a  {lerson  who  has  received 
a  servant  with  a  character,  which  he  finds  to  l)e  undeserved,  is 
privileged  in  communicating  his  opinion  to  the  formeremployer  (z"). 

(b.)  Any  answer  to  a  question  which  apjiears  to  \ye  put  for  the  infornmium 
guidance  of  the  questioner's  conduct  in  a  matter  of  practical  ,uqairy. 
importance,  is  privileged.  Thus,  if  one  trader  makes  inquiries 
of  another  with  regard  to  the  solvency  of  persons  with  whom  he 
proposes  to  have  dealings,  the  latter  is  protected  in  communi- 
catmg  any  information  which  he  possesses  (//).  Where  inquiries 
are  being  made  with  a  view  to  the  detection  of  a  criminal  offence, 
any  answer  honestly  given  affords  no  ground  for  action,  though 
it  involve  a  direct  charge  of  felony  (/«)•  Of  this  principle  the 
most  familiar  example  is  afforded  by  the  protection  which  is 


(«■)  Per  (^r.,  W'am'it  v.  tt'iiltrr, 
(IMtiH)  L.  R.  4  Q.  It.  l>.  »■>  ;  iMmjhtnH  v. 
'ritf  hithoji  of  iSix/or  iiHii  .Vtiii,  (IS72) 
r,.  K.  4  P.  C.  *'Ji.  Ami  see  Jlmmtt  v. 
Amrw,  (190ft)  1  K.  ».  NM,  V.  A. 

(*)  (iil/iiH  V.  Foti-lfi:  {\H:,i)9  Kx. 
lil .">  ;  .Vut/ruth  V.  /■'<««,  (1«7:)  Ir.  11.  U 
C.  h.  i:.2. 

(.■■)  riurk  V.  Mohjiifii-r,  (1>*7")  A 
Q.  B.  1).  287,  (-'.  A. 

(<0  D'irie'  V.  Snf.:>t,  ^l«7(l)  I..   U.  5 


(f)  !*ee   (iarilHer    v.   Slmle,  (l«4'.t)  13 

g.  11.  7im;. 
(t )  sw  rhiiii  V.  .yiHfk.  (m2S)  u 

».  Al  C.  4ii3  ;  11  ./*..«  V.  IMiiHnm.  (lH4n) 
7  y.  It.  6S.  TliU,  hoWL'ver,  is  doiililetl 
in  t'rijrr  V.  kiiiHrr'h  i/.  (|M<IS')  ;  Mt!  /*•/• 
Erle,'c.l.   I.-.  C.  IS.  N.s.  ,..  42JI. 

(»/)  ^rt"  Iti'hii/iaii'  V.  Smitli,  (IfT")  3*4 
1.   T.  X.  S.  4iH. 

(A)  A.«.-  V.  .Sfirfll.  (iHA>}  :i  M,  A:  W. 
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of  it. 


accorded  to  manters  in  giving  characterfl  of  gervants,  although 
the  privilege  in  this  case  ha*  l>een  put  on  the  ground  of  the 
•ervant'a  impHe<l  assent  (a).  The  mere  fact,  however,  that  a  man 
ia  asketl  a  question  does  not  necessarily  give  him  privilege.  He 
ought  to  be  reasonably  satisfied  that  his  questioner  has  some 
Inquiry  miMt   interest  or  duty  in  the  matter.     "  It  is  no  part  of  a  man's  dutv 

tm  renaonable    »  •    i      ii  ,       .         ,  , 

on  iiic  face  "*  8°  >"*<>  »"«  confessionfti  to  every  chance  person  who  may 
choose  to  ask  impertinent  questions"  (fc).  If  «  question  is  first 
invited  and  then  answered  by  a  defamatory  statement,  such  state- 
ment is  to  be  considered  as  purely  voluntary  (r).  80,  if  the 
defendant  has  without  lawful  occasion  impugned  the  plaintiffV 
character,  and  then,  011  lieing  challenged,  reaffirms  what  he 
stated  l)efore,  he  will  not  !«  privileged  in  so  doing.  It  is  other, 
wise,  however,  if  the  first  statement  is  privileged.  The  original 
publication  and  its  rei^tition  and  vindication  stand  on  the  same 
footing  ((O' 

(c.)  Volunteered  communications  were  formerly  regarded  with 
much  less  liberality  than  they  are  at  the  present  day.  It  has 
sometimes  been  suggested  that  an  uninvitetl  communication  not 
made  in  pursuance  of  any  special  duty,  though  it  may  lie  privi- 
leged, carries  with  it  some  evidence  of  malice,  and  that  it  is  foi- 
the  defendant  in  such  a  case  to  satisfy  the  jury  of  his  good 
faith  (t)  Other  opinions  went  so  far  as  to  deny  all  privilege  to 
volunteered  communications  made  by  an  entire  stranger. 

In  Coxhead  v.  IMumU  (f)  the  plaintiff  was  in  command  of  a 
merchant  vessel.  The  defendant  received  from  the  mate  of  that 
vessel,  who  was  his  friend,  a  letter  imputing  drunkenneHs  and 


Voliintocreil 
(Kiramunica- 
tluni. 


(«)  It  in  »uKkt'«i«.-'l  l>y  I-ord  Alvanley, 
C.J.  iHagr-t  -.  (•li/t,.M.(\mH)  S  B.  t  I', 
p.  5U2),  ♦';«;  i'  ••  M>rvant.  Iinowing  ttiat 
he  will  gv.  I  bad  character,  write*  an 
applicoti.!n  >.<)  bin  fornjcr  moater,  no 
action  Ufa  in  r«i|if«r  df  anjrthinK  that 
way  be  publiitbcd  in  conae<|U<>nce,  !«- 
cause  the  mastvr  has  IxH-n  entnip|i«d. 
It  was  held,  hov-cver,  in  I>tikt  of  Brunt- 
wick  V.  Harmr,;  (IHiiO)  14  Q.  B.  185. 
th*t  a  plaintiff  might  (ue  in  rmpeet  of 
a  publication  which  he  hinmelf  had 
procured. 

(*>  fer  V.T\e.C.i.,F»r,tx.  Warm, 
(1b6«j  ih  v..  J«.  Js.  s.  p.  »o». 


(<•)  Uardrur  v.  Sludf,  (1H49)  IS 
Q.  B.  7iM;. 

{//)  fir,filh»  V.  Arir;«,  (184.'>)  7  <J.  M. 
61  ;  7ay/i»r  v.  UawkiH*,  (IHftI)  IK  CJ.  II. 
308. 

(*)  yWri#i»a  v.yo»#j,(1828)  8  B.  A;  "'. 
578.  It  must  be  reniembcred,  howeii-r. 
that  at  the  date  of  lhi«  deoiiion,  it  wa« 
cuDloniary  in  all  cancii  to  leave  the 
quentionof  eoocl  faith  to  the  jury.  V 
is  overruled  in  OarHner  v.  Slad*,  tMpra. 
where  it  is  point<>d  out  that  if  an 
occasion  is  priviloKeil  at  all  the  vavxv 
UKe  of  it  cannot  be  evidence  of  malice 

(/)  (18«6)  3  C.  B.  66I>. 


DKrAMATroN. 


090 


other  grave  charges  ngniiint  hiH  captain,  nml  nuking  for  n<]vice. 
The  defendant,  after  coiiHiderntioii  niid  ioiiMultiiii{  with  uxfieri- 
enced  perHons,  placed  the  letter  in  the  huiids  of  tho  ownerH,  who 
consequently  ceased  to  employ  the  |tliiiiitifT.  The  Court  was 
equally  divided  as  to  whether  the  comniuiiicatioii  wah  privileged. 
Two  judges  (a)  held  it  to  l>e  so  on  the  ground  that,  information 
of  a  most  important  character  having  come  into  the  defentlunt'a 
IKMsesaion,  it  was  his  duty  to  disclose  it  to  thotte  wIiomh  interesta 
were  concerned.  The  other  two  (/>)  denied  the  privilege,  on  the 
ground  that  the  defendant  was  an  entire  stranger  to  all  the 
parties,  and  that  if  he  were  held  excused  it  would  give  licence  to 
till  the  world  to  go  tale-bearing.  .\  like  division  of  opinion  was 
found  among  the  same  judges  in  a  case  decided  about  the  same 
time,  in  which  the  defendant  had  volunteered  an  imputation  on 
the  plaintiff's  solvency  to  a  person  intending  to  give  the  latter 
credit  (r).  The  more  lilwral  view,  however,  api)earB  now  to  be 
establisht'd  (d).  Volunteered  communieutionM  are  not  now  con- 
sidered to  stand  on  any  s])eeiul  footing,  and  the  ottieiousneHs  of 
the  intervention  is  merely  one  matter  to  l>e  considered  aiiiong 
others.  A  servant  or  a  friend  may  projK'rly  convey  information 
or  give  advice,  which  would  be  imiiertinent  on  the  part  of  a 
stranger.  The  latter  is  only  entitled  to  interfere  when  he  has  cxinmunica- 
some  special  means  of  information  on  a  matter  of  practical  ,'^!,'.','„V'i,y" 
importance.     Thus,  where  the  defendant  had  reason  to  believe  "l^nK" 

hIhiuM  lie 

himself  robbed  by  the  plaintiff,  Willes,  .T.,c()nsidertul  that  he  was  LntM<i  on 
discharging  a  social  duty  in  giving  information  to  the  plaintiff's  k.'ui'\'''icxi)p-. 
employer  {e).    In  Stuart  v.  IMl  (j)  the  plaintiff  was  a  vulet,  and 
he  and  his  master  were  staying  with  the  defendant,  who  was  a 
magistrate  and  mayor  of  Newcastle.     The  chief  constable  of 
Newcastle  showed  the  defendant  a  letter  which  he  had  received 


(-()  TiniUl,  C.J..  ami  Krle.  J. 

(*)  Coltmnn  Rtnl  Crcwtwell.  .1.1. 

(.•;  Jtfimrtt  V.  VniroM,  (1846)  2  C.  B. 

(li)  8w  iier  Willed.  J..  AinuHit  v. 
fiiimm.  (ISmi)  8  ('.  II.  N.  S.  p.  Ili-J  ;  jifr 
I'.laiWbiirn,  J..  Itiirif  v.  SmihI,  (lJ«ro) 
I..  It.  5  g.  B.  p.  6\\\  prr  Limlloy.  L..I.. 
>-Hnrl   V.  hfU.  (IMU)  2  <.i.  It.  p.  Ml. 

(f)  Aumim  V.  DuiuHi,  (\HM)  H  ('.  B. 


N.  8.  i>.  (Uil. 

(/)  (l-^l'l)  2  V.  B.  341.  Tlir  judg. 
mt'iitH.  however,  ilo  mit  imx'oi-il  Milely 
upuii  the  ground  that  tliLMU-feiiilant  wan 
n  volunteer,  but  alio,  ami  in  the  cane  of 
Kay.  L.J.,  principally,  on  the  gruunU  of 
theieliili(>n»liip»f  liu«t  ami  KUfot  which 
e.xiHtcil  ln'tweeii  the  defeuilnnt  ami  the 
pluiiilifl'H  iiiaster. 
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from  the  Edinl)urf,'h  police,  statinj;  that  the  plaintiti' was  suspec 
of  liaving  comiiiitted  a  theft ;  it  was  held  that  the  couimunicat: 
of  that  fact  by  the  defendant  to  the  plaintiff's  master  was  upoi 
privileged  occasion.  But  it  cannot  be  of  importance  to  anybc 
to  have  general  gossip  repeated  to  him,  or  to  learn  the  opini( 
of  people  with  whom  he  has  no  concern.  Thus  in  BottiiiU 
Whijh-hcad  (a)  the  defendant,  a  clergyman,  wrote  to  a  commit 
engaged  in  restoring  a  church,  strongly  protesting  against 
employment  of  the  plaintiffs  as  architects,  and  imputing  to  th 
ignorance  and  incompetence,  and  the  communication  was  h 
unprivileged. 

2.  Communications  between  parties  who  are  alike  concerr 
in  the  condition  of  some  property,  or  the  management  of  so 
undertaking,  are  privileged  on  the  ground  of  their  conni 
interest. 

Thus,  it  is  privileged  for  a  tenant  to  complain  to  his  landl 
of  the  misconduct  of  a  person  employed  by  thft  latter  to  re} 
the  tenant's  premises  (/;).  It  is  privileged  for  a  landlord 
complain  to  the  tenant  of  such  conduct  on  the  part  of  the  tenai 
lodgers  as  may  injure  the  reputation  of  the  house  (c).  Wh 
the  defendant  had  repudiated  liability  for  goods  supplied  to 
order  purporting  to  come  from  him,  and  on  being  shown 
order  expressed  the  belief  that  it  was  in  the  plaintiff's  ha 
writing,  it  was  held  that  this  statement  was  privileged,  insomi 
as  it  was  directed  to  the  investigation  of  a  matter  in  which 
defendant  and  the  person  supplying  the  goods  were  al 
interested  (^O- 

The  character  and  capacity  of  a  servant  is  no  doubt  a  mai 
of  common  interest  to  all  whom  he  serves.  It  is  not,  howei 
a  privileged  topic  for  discussion  for  those  who  have  no  dii 
responsibility  in  the  matter.  The  mere  fact  that  two  people 
l)oth  subscribers  to  a  society,  or  both  shareholders  in  a  compa 
does  not  privilege  them  in  communicating  to  one  anot 
defamatory  matter  with  respect  to  their  officials  (c).    In  ordin 


00  (1S7!»)  i\  L.  T  N.  S.  :)«8. 

(/()  Ti'iiymirl  v.  Sji'/riiig,  (1834)  1 
('.  M.  JcU.  ISl. 

(<■)  See  Kiih/hf  v.  fi!?jb.<,  (ISSI)  1 
A.  .V:  E.  43. 


{<!)    Ci-.'ft  V.  Sterrn-s  (1802)  7  II. 
.-.70. 

(.)  //;■,.,(/,;.  V.  ninnihavtt.  (ISSS 
('.  A:  M.  779;  Murfin  v.  >?)■««//,  (1 
">  A.  ,V  E.  .";ir> ;  ~ith  -.vhich  ca-c« 


DEFAMATION. 

.-ase.s  all  complaints  shonl.l  bo  ma.le  to  the  direc-tors,  or  eo,n- 
nnttee,or  other  persons  to  whom  ihe  management  of  affair,  is 
'Iele^'ate.1.  The  intervention  of  the  ^'eneral  ho.lv  is  confined  to 
special  occasions,  and  communications  on  sucli  occasions  are  no 
.louht  privileged  if  pertinent  to  the  business  in  han.l.  The  mass 
of  members  of  societies  and  corporations  usuallv  meet  for  election 
purposes,  and  tliey  are  obviously  entitled  on  such  occasions  to 
tree.j  interchange  information  as  to  the  qualifications  of  the 
candidates  before  them  (a).  So,  it  would  seem  clear  that  everv- 
thing  passinr,  at  the  meetings  of  boards  of  .guardians,  town 
councils,  and  other  local  governing  bodies  is  privile-d  if 
i-elevant  and  honestly  made  for  the  purpose  of  enablin.-  bv 
uieans  of  free  discussion,  those  present  to  better  discharcre  their 
common  duty.  '' 

In  Andren-s  v.  Xott  Bou-rr  (h)  the  magistrates  for  a  borou-h 
had  ordered  the  head  constable  of  the  borough  to  prepare  for  the 
purpose  of  facilitating  the  business  of  the  general  annual  licensing 
meeting,  a  report  stating  the  grounds  of  objections  taken  to  the 
renewal  of  licences,  and  to  issue  copies  to  persons  havin. 
business  before  the  meeting,  and  it  was  held  that  the  publication 
of  the  report  m  pursuance  of  the  ordevs  of  the  magistrates  was 
upon  a  privileged  occasion. 

3.  The  third  class  of  communications  to  which  a  qualified  interest 
privilege   attaches,  are  those  which  a  man  makes  in  his  own  r^.^'^he 
interest,  in  defence  either  of   his  property    or   his    character    «""'"»";«*• 
^^heve  the  defendant,  having  soli  goods  to    the   plaintiff   on  '•'"■ 
credit,  subsequently  learnt  that  the  latter  had  sold  off  his  stock 
and  was  not  to  be  found,  and,  thereupon,  gave  notice  to  the 
auctioneer  in  whose  hands  were  the  proceeds  of  the  plaintiff's 
sale  not  to  pay  them  over  to  him,  on  the  ground  that  he  had 
committed  an  act  of  bankruptcy,  the  communication  was  held 
privileged  (<■). 

So,  where  a  creditor  of  a  half-pay  officer  in  the  army  wrote  to 
the  Secretary  at  War  complaining  that  his  debtor  was  deliberately 


592 


Hdrrix  V.    'Ihoiiipxiin,  (18."i3)    13   (^\  B_ 

i')3. 

('_')  Sec  Jlroohx  V.  Blanxhat-tl,  .w/>ra, 
]'■  "''."I  ;  Ker^hdw  v.  Biiilei/,  (ISiX)  1 
i'-.-i.  743. 

C.T. 


UO  (•■"<»•">)  1  Q.  I'..  .S.S8. 

(r)  Jl/„rli/i,im  V.  J'lii/fi,  (I«4«)  2  C.  It. 
«n  ;  appn.vetl  in  Jiliki',-  v.  Can-U-h 
(18!)4)  1  n.  B.  S3«. 
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avoiding,'  the  discliarge  of  his  liahility,  and  petitioning  («)  the 
secretary  to  compel  payment,  it  was  held  that  this  also  was  a 
case  of  privik'<,'e,  insomuch  as  the  letter  was  written  "  not  for  the 
purpose  of  slandering',  but  for  the  purpose  of  obtaining  redress 
for  an  injury,  and  made  to  a  public  officer  who  had  the  means 
of  giving  sucli  redress  "  (b). 

Where  the  defendant,  having  discharged  the  plaintiiT  from  his 
service,  warned  his  other  servants  against  associating  with  him 
because  lie  had  been  guilty  of  theft,  one  of  the  grounds  on  which 
the  communication  was  held  privileged  was  that  the  defendant 
had  an  interest  in  preventing  his  servants  having  anything  to  do 
with  a  man  whom  he  believed  to  be  dishonest  (r).  So,  where 
the  plaintiff,  having  l)een  sent  on  an  errand  to  the  defendant's 
office,  was  believed  by  him  to  have  taken  the  opportunity  to  steal 
a  box,  and  the  defendant  thereupon  made  complaint  to  the 
plaintiff's  master,  it  was  held  that  the  defendant  had  a  right  to 
secure  himself  against  the  visits  of  a  person  whom  he  believed 
to  have  robbed  him,  and  for  this  reason,  among  others,  the  plea 
of  privilege  was  successful  (d).  As,  however,  it  has  been  held 
that  imputations,  false  in  fact  and  incapable  of  justification, 
although  made  honestly,  are  malicious  in  law,  ii  is  apparently  a 
matter  to  be  deduced  from  the  facts  in  each  particular  case, 
whether  the  legal  malice,  arising  out  of  the  false  imputation, 
does  not  avoid  the  privilege  (c). 

It  is  reasonable,  and  therefore  privileged,  that  a  man  should 
explain  his  motives  and  conduct  to  those  who  have  been  brought 
into  confidential  relations  with  him  in  respect  of  the  subject- 
matter  of  the  communication.  The  case  of  Whitdy  v.  Adams  (f) 
furnishes  the  most  remarkable  illustration  of  privilege  of  this 
description.  The  defendant  was  a  clergyman,  and  litigation  had 
arisen  between  a  member  of  his  congregation  and  the  plaintiff". 
He  was  invited  by  one  of  the  clergy  of  the  plaintiff's  parish  to 

(«)  As    to    petitions,   see   below,  pp.  C.  1!.  r,83.    See  Uiaif  y.  Omit  Xort/,fn, 

»»'»-*5-  Ji.  Co.,  (1891)  2  Q.  «.  181*. 

(A)  Per  Holrord,  J.,  FiilniKin  v.  Jrex,  (rf)  Amaiiit  v.  Dnmiii,  (1860)  8  C.  H. 

(1822)  5  B.  A:  Aid.  p.  1.46.     See,   too,  N.  8.  ,597. 

y«w«  V.  iV««x.  11840)  12  A.  &  E.  733;  (/')Darhy     v.     Oiit,'U>/,     (ISoO)      I 

IluHtUy  V.  M'lird,  (1859)  (i  C.  B.  N.  S.  H.  4:  N.  1. 

"!*•  (/)  (18C3)  15  C.  B.  N.  S.  392. 

(c)  Somei-rille  v.  Ilairltiiti,  (18'>1)  10 
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arbitrate  in  the  dispute.  He  declined  to  do  so,  and  in  giving  his 
reasons  published  matter  defamatory  of  the  plaintiff.  An  action 
was  commenced,  and  a  lady,  the  common  friend  of  both  parties, 
endeavoured  to  intercede  between  them  and  compose  their 
differences.  In  communicating  with  her  the  defendant  repeated 
his  defamatory  assertions,  and  thereupon,  a  second  action  was 
brought.  It  was  decided  in  both  cases  that  the  action  must  fail, 
because  the  defendant  had  a  right  to  explain  to  both  his  corre- 
spondents the  motives  of  his  conduct,  and  the  grounds  of  belief 
upon  which  he  proceeded  (a). 
If  a  man's  character  is  attacked,  he  is  not  merely  entitled  to  RM'-rtinrron 

a'<iiil.iiit. 

vmdicate  himself,  but  may  retort  upon  his  assailant  any  charges 
which  may  impair  the  latter's  credit  in  that  particular  matter 
which  is  in  controversy  {h).  But  he  is  not  entitled  to  indulge  in 
mere  recrimination,  or  to  put  forth  one  piece  of  defamation  in 
revenge  for  another  of  an  altogether  different  nature.  The  reply 
must  be  fairly  relevant  to  the  attack,  and  must  not  go  beyond  it 
in  extent  and  character  of  publication  (c). 

It  may  sometimes  be  the  case  that  a  charge  can  only  be  repelled  VimHcation 
by  shifting  the  blame  on  to  the  shoulders  of  some  one  else,  anotilor"*^ 
Where  the  defendant,  a  tradesman,  wrote  to  a  customer  who 
had  complained  of  being  charged  with  the  price  of  goods  not 
delivered,  and  laid  the  blame  on  the  dishonesty  of  the  plaintiff', 
who  was  a  servant  of  the  customer,  the  vindication  was  held 
to  be  privileged  (rf) •  It  would  seem  rather  hard  that  a  man, 
in  order  to  protect  his  own  character,  should  be  allowed  to 
hazard  the  character  of  another,  possibly  as  innocent  as 
himself.  It  has,  however,  been  held  in  other  cases  that 
privilege  is  not  lost  by  introducing  the  names  of  any  persons 
which  are  reasonably  required  to  make  the  communication  clear 
and  complete  (c). 

4.  It  is  lawful  in  the  public  interest  (/)  to  make  charges  and  i'"Wic 

interest. 


(a)  See  too  Laitghton  v.  I'he  Bi»hi<j> 
of  .Sudor  and  Mail,  (1872)  L.  R.  4  C.  P. 
495. 

(h)  Laiighton  v.  Jhe  Jii»hi>p  of  Stidnr 
and  Man,  (1872)  »upra ;  O'Dimiylixe  v. 
Ilimeij,  (1K71)  Ii.  Kep.  5  C.  L.  124  ; 
Daytr  v.  E»mond*,  (1878)  2  L.  B.  Ir. 
243. 


(<•)  Senior  v.  Medland,  (185.'))  4  Jur. 
X.  S.  1039  ;  Murphy  v.  Ifulwui,  (1874) 
Ir.  Kep.  8  C.  L.  127. 

(rf)  Onvard  v.  Wellington,  (1835)  7 
C.  &  P.  531. 

(e)  See  above,  p.  585. 

(/)  Perhaps  this  may  be  said  to  be 
rather  a  general  right  than  a  privilege. 

45—2 


595 


QUALIFIED    PHIVILEOE. 


I!  I    ■! 


lii     I 


I'livilege  of 
pt'tition. 


complaints  n«ain.st  all  public  officials,  but  such  comniunicatic 

ought  to  be  addressed  only  to  those  who  have  power  to  puni 

the  offender  or  otherwise  to  r-dress  the  grievance.     Unprov 

personal  imputations  of  a  sordid  and  disgraceful  character  r 

of  course  not  privileged,  whether  made  with  regard  to  pub 

'"ficials    or  private  persons  (.,).     This   right   to  make   speci 

accusations  to  particular  persons  must  not  l)e  confounded  wi 

the  general  right  of  the  public  to  discuss  and  comment  on  pub 

matters.     T'lerefore  charges  uf  misconduct  against  a  poor-lj 

official  are  not  to  be  sown  broad-cast  through  the  press,  thou| 

tney  may  properly  be  laid  before  the  Local  Government  Board  (i 

In  Harrison  v.  Bmh  (c),  it  was  held  privileged  to  prefer  a  char 

of  misconduct  against  a   magistrate  to  the  Home   Secretar 

although  the  matter  lay  more  immediately  within  the  nrovin 

of  the  Chancellor. 

As  has  been  already  seen,  the  publication  of  a  petition 
Parliament  is  abPolutely  privileged  (./),  provided  that  su( 
publication  takes  place  in  the  due  order  and  course  of  Parli 
mentary  proceedings.  There  is  also  of  necessity  a  publicatic 
involved  in  preparing  petitions  and  procuring  signatures  (f 
The  nature  of  the  privilege  a  taching  to  such  publication  appea 
to  be  undetermined.  It  has  been  stated  that  the  privilege  is  onl 
qualified,  but  this  may  l,e  douLLed  (/).  A  petition  to  the  Crow 
m  Its  legislative  capacity  would  appear  to  stand  on  the  sam 
footing  as  a  petition  to  one  of  the  Houses  of  Parliament.  In  a 
old  case  it  is  said  that  the  "  exhibiting  of  the  bill  to  the  Quee 
is  not  of  itself  any  cause  of  action,  for  the  Queen  is  the  head  an 
fountain  of  justice,  and  therefore  it  is  lawful  for  her  subjects  t 
resort  to  her  to  make  their  complaints.  But  if  a  subject,  afte 
the  bill  once  exhibited,  will  divulge  the  matter  comprised  in  it  t 
the  disgrace  and  discredit  of  the  person  intended,  the  same  is 
good  cause  of  action  "  (7).    It  has  been  explained,  however,  tha 


V.    Cui-mn,    (1887)    20 


See    Me ri rale 
Q.  B.  D.  275. 

(rt)  JiitjHt  V.   (    c?e  Trade  PiiblUhin,/ 
To.,  (1904)  2  K.  B.  292,  C.  A. 

(J)  Purt-en     V.     Siwlrr,     (1877)     2 
C.  P.  D.  21.-,. 

(0  (1885)  5  E.  &  B.  344. 

(d)  See  above,  p.  578. 


(«)  There  is  no  right  to  make  defamr 
tory  statements  at  a  meeting  assemble 
to  petition  Parliament ;  Tfmrne  \ 
^-'-mW/,  (1840)12A.  &  K.  71!). 

(/)  Per  Bsst.  J.,  FtiirmuH  v.  Ire; 
(1822)  5  B.  &  Aid.  p.  048. 

0?)  Flare  ,i(-  MeUer.^    Cuie,  (1586) 
Leo.  p.  1C3. 
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this  jiulf-iuent  had  reference  to  the  Crown  only  in  its  judicial 
capacity  ((/).  "When  a  petition  is  addressed  to  the  executive  the 
privile<^e  is  only  qualified  (l). 

In  order  to  protect  individuals  in  the  reasonable  use,  for  the  i-ariiii- 
purposes  of  discussion  and  information,  of  extracts  and  abstracts  p!,',',!!;" ' ' 
of  papers  published  by  Parliamentary  authority,  it  is  enacted  by 
8  &  •!  Vict.  c.  9,  8.  3,  that  it  shall  be  lawful  "  to  give  in  evidence 
under  the  general  issue  such  report,  paper,  note,  or  proceedings, 
and  to  show  that  such  extract  or  abstract  was  published  bond  /idc 
and  without  malice,  and  if  such  shall  be  the  opinion  of  the  jury, 
a  verdict  of  not  guilty  shall  be  entered."  It  is  to  be  observed 
that,  in  cases  falling  under  this  enactment,  the  judge  is  bound  to 
deal  with  the  issue  of  privilege  in  the  manner  custoi'.mry  before 
the  decision  in  Soinerrillc  v.  Ilawkiiia  (c),  and  cannot  witiidraw 
the  case  from  the  jury  even  though  there  be  no  evidence  of 
express  malice. 

Fair  comment  and  criticism  on  matters  which  have  become  comment  and 
public  property,  and  fair  reporting  of  certain  public  proceedings,   "reporting. 
are    protected,   even    although  involving   imputations   on   the 
characters    of    individuals.     The    principles    upon   which  this 
protection   rests  have  been  a  matter  of  some  controversy  (</). 

In  Ilenicoiid  v.  llarrimn  (c),  the  defendants  had  commented  with  Conflict  of 
great  severity  on  certain  plans  submitted  to  the  Admiralty  by  the  ^""'""^y- 
plaintiff,  and  thrown  reflections  on  his  capacity,  and  it  was  held 
that  the  defendant  had  a  right  of  comment,  the  matter  being  one 
of  national  importance,  that  he  had  not  exceeded  his  right,  luid 
that  consequently,  no  evidence  of  actual  malice  being  given,  tiiere 
was  no  case  to  submit  to  the  jury.  This  decision,  th*ir<'jore, 
treated  comment  on  the  footing  of  ordinary  privilege,  leaving  it 
to  the  judge  to  decide  not  merely  as  to  the  occasion,  but  as  to  the 
fitting  use  of  the  occasion. 

In  Campbell  v.  Spottisuoode  (/)  it  was  left  to  the  jury  to  say 
whether  a  review  published  in  the  defendant's  newspaper  of  the 


iu}  Per  ToUock,  !(..  Wehoter  v. 
Pivcfni;  (18H5)  16  Q.  B.  D.  113. 

(J)  Fiiinmi/i  V.  /cm,  (1822)  r.  li.  i:  AW. 
r>42;  Wvh^tei  v.  Praetor,  (ISof))  1(1 
g.  B.  D.  112. 

Cc)  (l><:>\)  10  ('.  B.  583.  See  above, 
p.  581. 


(rf)  For  recent  eiuses  on  "  (air  com- 
ment," see  //*vc.<()«  V.  Clrere.  (li)04)  2 
If.  K.  .")3tl,  ('.  A.  :  Joijiit  V,  Cijcle  Trado 
I'lihlixhhxj  Co.,  (1"J(I4)  2  K.  B.  2'J2,  C.A. 

(<•)  iXXVi)  L.  K.  7  C.  B.  i;o.>. 

(/)  (,181)3)  3  B.  vV;  8.  76U. 


697 


Kftirness  of 
comment 
or  report 
question  for 
jury. 


Honesty 
as  well  as 
fairness 
requisite. 


COMMENT  AND   REPOHTINO. 

plaintiff's  book  was  within  the  liniita  of  fair  eriticism,  and  al 
whether  it  had  been  written  in  good  faith.  The  first  questii 
they  answered  in  the  negative,  and  the  second  in  the  affirmativ 
and  it  was  held  that  these  findings  amounted  to  a  verdict  for  tl 
plaintiff.  In  other  words,  comment  intrinsically  unfair  is  n 
protected  merely  because  it  is  not  inspired  by  any  malicioi 
motive. 

It  is  to  be  observed  that  both  these  cases  agree  in  requirir 
that  the  comment  should  be  both  fair  in  itself  and  inspired  byr 
dishonest  motive ;  the  substantial  difference  is  that  in  the  or 
the  question  of  fairness  is  treated  as  being  for  the  judge,  in  th 
other  as  being  for  the  jury.  The  latter  view  must  be  considere 
as  the  one  now  accepted  (a). 

The  law  in  respect  to  the  right  of  comment  is  thus  laid  dowr 

in   terms  which  it  is  presumed  apply  equally  to  the  right  c 

reporting.     "  It  is  important  to  bear  in  mind  that  the  questioi 

is  not  whether  the  publication  is  privileged  but  whether  it  is  i 

libel.     The    word  privilege  (b)  is  often  used  loosely  and  in  i 

popular  sense  when  applied  to  matters  which  are  not  properh 

speaking  privileged.     But  for  the  present  purpose  the  meaning 

of  the  word  is  that  a  person  stands  in  such  a  relation  to  the  facts 

of  the  case  that  he  is  justified  in  saying  or  writing  what  woulc 

be  slanderous  or  libellous  in  anyone  else.  ...  If  it  could  bt 

shown  that  the  editor  or  publisher  of  a  newspaper  stands  in  a 

privileged  position  it  would  be  necessary  to  prove  actual  malice. 

...  I  take  it  to  be  certain  that  he  has  only  the  general  right 

which  belongs  to  the  public  to  comment  upon  public  matters. 

...  In  such  cases  everyone  has  a  right  to  make  fair  and  proper 

comment,  and  so  long  as  it  is  within  that  limit  it  is  no  libel  "  (c). 

The  words  "  fair  comment  "  at  the  conclusion  of  this  passage 

are  somewhat  ambiguous.    Fair  comment,  properly  speaking,  is 

relevant  comment,  suggested  although  not  necessarily  justified  by 

the  subject  matter  (rf).    It  might,  therefore,  be  supposed  that  a 


Cano/t,   (1887)   20 


■^  f! 


(«)  Merivale    v. 
Q.  B.  D.  275. 

(*)  As  a  matter  of  fact,  the  word 
privilege  is  almost  invariably  U8e<l  in 
the  cases  dealing  with  the  right  of 
reporting  and  the  right  of  comment. 

(<■)  Per  Bla<;Kburn.  J.,  r'aiiq^Ml   v. 


Spottixwmdfi,  (1863)  3  B.  4:  S.  pp.  780-1  ; 
approved  in  Menrale  v.  Carxuii,  (1887) 
20  Q.  B.  D.  275,  svj)ra.  The  words, 
"no  libel,"  must,  it  is  conceived,  be 
taken  as  equivalent  to  "not  actionable," 
not  as  equivalent  to  "  not  defamatory." 
(fO  J'^r    Bowcn,    L.J..    J/eiieale    v. 
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comment  fair  in  this  sense  would  be  aLsolutely  protected.  It  is 
doubtful,  however,  whether  this  is  the  case,  for  if  the  comment, 
though  on  the  face  of  it  "  fair,"  is  proved  to  be  written  with  a 
malicious  intent  and  is  defamatory,  there  is  no  true  txerci>se  of 
the  right  (<().  In  this  respect  there  is  a  close  analot.'y  with 
qualified  privilege  (/>).  Very  considerable  latitude,  however,  is 
admissibln  in  matters  of  public  interest.  It  being  "  only  when 
the  wri,  r  goes  beyond  the  limits  of  fair  criticism  that  his 
criticism  passes  into  the  region  of  libel  at  aH"(().  In  the  old 
case  of  Ciirr  v.  Hood  (il)  cited  with  approval  by  the  Court  of 
Appeal  in  McQitirr  v.  Wrstini  Monuinj  Xcirs  (c).  Lord  Ellen- 
borough  said,  "  We  really  must  not  cramp  observations  upon 
authors  and  their  works.  They  should  be  liable  to  criticism,  to 
exposure,  and  even  to  ridicule,  if  their  compositions  be  ridiculous." 
..."  Show  me  an  attuck  on  the  moral  character  of  the  plaintiff, 
or  any  attack  on  his  character  unconnected  with  liis  authorship, 
and  I  shall  be  as  ready  as  any  judge  who  ever  sat  here  to  protect 
him  ;  but  I  cannot  hear  of  malice  on  account  of  turning  his  works 
into  ridicule." 

The  general  result  of  the  various  decisions  on  this  point  is  that  Province  of 
where  protection  is  claimed  for  the  publication  of  matter  which  jury.^  "° 
is  of  a  defamatory  nature  on  the  ground  that  it  is  a  fair  report 
or  comment,  it  is  for  the  judge  in  the  first  instance  to  decide 
whether,  under  the  circumstances,  any   right  of  comment   or 


fiifimn,  giijtru,  at  p.  281).  See,  as  to  the 
ilistiiiction  between  a  "fair"  ivporl  ami 
a  hiiiK'i  fide  report,  jier  Brett,  JI.K., 
MncDougiill  v.  A'liiylif,  (Is.S(i)  17 
Q.  B.  U.  p.  (!40. 

(rt)  See  Joy  lit  v.  Cycle  Tiuile  Piih- 
Ihhing  Co.,  (19(l4)  2  K.  B.  292,  C.  A. 

(A)  '•  It  is  said  that  if  in  some  other 
<'ase  the  alleged  libel  would  not  be 
Ijcyond  the  limits  of  fair  criticism,  and 
It  could  be  shown  that  the  defendant 
was  not  really  criticising  the  work,  but 
writing  with  an  indirect  and  dishonest 
intention  to  injure  the  plaintiffs,  still 
the  motive  would  not  make  the  criticism 
a  libel.  I  am  inclined  to  think  it  would, 
and  for  this  reason,  that  the  couiinent 
would  not  then  be  leally  a  criiicism  of 
rhe  work."     Per  I'rett.  M.R..  J/eririile 


V.    Camin.  (18S7)  20  Q.  li.  D.  p.  281. 

((•)  Jlerimle  y.  ^  <//•.<(>«.  »«/>/•«,  Bowen, 
Ij.J.,  at  p.  283.  Tiiis  statement  of  the 
law  was  approved  in  Smif/i  Ihttoii  Coal 
Co.  V.  yorth-J-M'tein  .\eiiK  AxxoriutioH, 
(181(4)  1  y.  B.  pp.  14H,  I4.-.,  per  Lopes  and 
Kay,  L.JJ.  In  the  analojjous  case  of  a 
report  of  procecdinjrs  in  Court,  m.ilice 
on  the  part  of  the  publisher  has  been 
held  to  justify  a  jud^rrnent  against  him, 
notwithstanding  that  the  report  was  a 
fair  one.  Uterem  v.  .Si<wyM"«,  (1879)  ."> 
Ex.  D.  .").3.  This  decision  would  seem 
to  support  the  view  of  Brett,  M.R., 
rather  than  that  of  Bowen,  L.J. 

(^0  >>ote  to  Tahuit  v.  T.ppei;  (1808) 
1  Camp,  at  p.  S.')6. 

{/)  McQiiiie  V.  Wexfeni  Morning 
.^>-!v.  niioa^)  2  K.  B.  lt"J. 
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REPURT8. 

report  exists,  and  whether  the  i)iiljlication  in  question  is  capal)l( 
of  LeinK  reKurded  as  the  exercise  of  such  a  right  (a).  It  is  thti 
for  the  jury  to  say  whether  tlie  puhhcatiou  in  itself  is  fair  (h 
The  further  question  of  malice  way  also  arise  if  the  plaintiff  hui 
given  any  evidence  of  it. 

The  ri^'ht  of  reporting  extends  to  proceedings  in  Courts  of  Law 
proceedings  in  Parliament,  and  i)roceeding8  of  public  meetings 
and  bodies. 

1.  The  general  right  of  reporting  legal  proceedings  has  lony 
been  recognised.  This  right  is,  however,  subject  to  certain 
restrictions  where,  in  preliminary  criminal  proceedings  resulting; 
in  the  committal  of  the  accused  for  trial,  the  partial  character  of 
the  report  is  such  as  is  calculated  to  prejudice  the  prisoner  on 
his  trial,  and  consequently  to  impede  the  due  administration  of 
justice  («•).  Apart  from  this  qualification  it  has  been  broadly  laid 
down  that  "  when  you  once  establish  that  a  court  is  a  public 
court  a  fair  bumi  jide  report  of  all  that  passes  there  may  be  pub- 
lished "  {,1) ;  and  in  one  modern  case  (c)  it  was  held  tliat  the 
publication  of  a  fair  and  accurate  report  of  proceedings  in  open 
Court  before  magistrates  upon  an  ex  parte  application  for  the 
issue  of  a  summons  for  perjury  was  protected. 

The  privilege,  however,  does  not  attach  to  reports  of  all  judicial 
proceedings,  but  only  to  reports  of  such  proceedings  as  take  place 
in  an  open  court,  that  is  to  say,  in  a  court  to  which  the  public 
are  in  fact  admitted  (f).  The  reason  of  the  privilege  is  that,  those 
of  the  public  who  are  unable  to  obtain  admission,  owing  to  the 
accommodation  of  the  court  being  limited,  have  a  right  to  know 
through  the  medium  of  reports  all  that  took  place  in  the  hearing 
of  those  who  obtained  admission.  Therefore  a  report  of  what 
took  place  in  judges'  chambers  would  not  be  privileged  (i/). 


((/)  (riren  v.  Chajtman,  (1837)  4 
Bing.  X.  C.  V2  :  l>.,,,h„m  v.  PiMwrn, 
(18t;2)  7  H.k  X.  )*\n  :  /^iriMV.  Clement, 
(18211)  3  B.  i:  Aid.  7U2  :  in  Exch.  Ch.,  3 
H.  *:  B.  2117. 

(A)  Camphell  v.  SjiottUicouili;  (18(i3) 
3  B.  &  S.  7<i9  ;  M.'ihule  v.  Cui-mn, 
(1887)  20  g.  B.  D.  27,-,. 

((•)  Ii,.r  V.  P,iih\  (1>J()3)  2  K.  1$. 
4.S2;  Il.:r  V.  FU-et,  (181tS)  l  IJ.  a;  Aid. 
37'.t  ;     Duncan    v.     'Jlniiiitp:!.    (1824)    3 


B.  A:  C.  55(J, 

(rO  Per  liianiwell,  1!.,  Il.jalU  v. 
Under,  (1806)  L.  K.  1  Ex.  p.  3U0.  Sir 
lier  Ciir.,  »«.„<«  v.  \yjter,  (18(;8)  L.  11. 
4  g.  B.  p.  94. 

((')  Kimher  v.  Tlie  Prc.t.t  .Ux,iri,iti,'ii 
(1893)  1  Q.  B.  6.). 

(/)  Kimher  v.  The  J're.ix  ,(.«,/(■,«^-.7. 
(181»3)  1  g.  B.  65. 

(il)  In  Sniitli  V.  Srott,  (18J7)  2  C.\  K. 
r.MO,  fnlori.ige,.;.,  inae-.-d  d-ruc-tcd  .i  jiir. 
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The  privile^-e  extends  to  copies  of  the  recordH  of  a  court  which 
me  open  to  the  public  ivncl  rehite  to  judicial  proceediiij^s  {<i)- 

As  ret^iirds  newspapein  it  has  Leon  enacted  that  "  u  fair  and  x.h-<i'ii|mi- 
accurate  report  in  any  newspaper  (h)  of  proctediiigs  publicly 
heard  before  any  Court  exe.i-isinn  judicial  authority  shall,  if 
puldished  contemporaneously  ith  suchproceediiiKrt.be  privileged : 
Provided  thai  nothing  in  thi^  section  shall  authorise  the  publica- 
tion of  any  blasphemous  or  indecent  matter"  («■).  If  the  words  of 
this  section  be  compared  with  those  of  the  next,  it  will  api>ear 
that  the  words  "  fair  "  and  "accurate"  are  practically  etiuiviilent, 
that  considerations  of  motive  are  excluded,  and  that,  conf^equently, 
the  report  if  correct  will  be  absolutely  privileged  (./).  The 
excepted  cases  of  reports  of  proceedings  held  with  closed  doors, 
and  reports  of  a  blasphemous  and  indecent  nature,  correspond 
with  the  exceptions  recognised  by  the  common  law  (- ). 

What  is  reported  must  be  fairly  a  part  of  the  proceeding,  whiit  may  !«■ 
There  is  no  right  in  anyone  to  report  the  unauthorised  observa-  "^'"'''"^  " 
tions  of  a  by-stander  (J)  :  nor  even  what  a  judge  or  magistrate 
says,  unless  in  oflice.  "  As  to  magistrates,  if  while  occniiying  the 
bench  from  which  magisterial  business  is  usually  administered, 
they  under  pretence  of  giving  advice,  publicly  hear  slanderous 
complaints  over  which  they  have  no  jurisdiction,  although  their 
names  may  be  in  the  Commission  of  the  Peace,  reports  of  what 
passes  before  them  is  as  little  privileged  as  if  they  were  illiterate 
mechanics  in  an  alehouse  "  {<i).     But,  as  already  pointed  out, 


tliat  they  might  tiiid  such  n  rei)ort  to  be 
inivileguil ;  but  the  (luuntion  whcthur 
ju^.gus'  chamlx'is  art;  an  open  Court  was 
not  tliscussed. 

(o)  Searlex  v.  Si'oih'ft,  (182'J)  2  Q.  H. 
->(;;  H'lV/irt/ZM  V.  .Siiiith,  (IH.SS)  22 
Q.  B.  U.  134;  Aiiiiiilij  v.  Tnidi- 
.iiij-iliiir!/  Co.,  (l.Hli(i)  2(i  L.  It.  Ir.  :i!t4. 

(h)  A  ncwsiiaiier  is  defiucil  as  "  any 
l>ai)er  containintr  [lublic  nows.  intoUi- 
•.'cnce  or  occurreuoes,  or  any  remarks  ■  a' 
tibservations  therem,  printeil  fur  sile 
and  published  in  Kngland  or  Ireland 
Iioriodically,  or  in  piirts  or  numbers  at 
intervals  not  exceetlinij  twenty-six  duys 
between  the  |)ublicatioii  of  any  two 
hucli  papers,  purls  or  numlicrs ; '"  51 
J.  S2   Viet.  e.  (M,  s.   1  ,    44  A:  4r;  Viet. 


c.  00,  s.  1. 

(<•)  .',1  A:  .■>2  Vict.  c.  t)4.  s.  :!.  There 
is  nothing  in  this  section  to  protect  the 
reporter  in  so  far  as  he  makes  a  publi- 
cation by  sending  his  manuscript.  See 
.Steirni  v.  Siiiqixmi.  (,1879)  5  Ex.  D.  ')'i. 
(rf)  The  use  of  these  wonls  is  strictly 
correct,  as  newspapers  are  now  given 
mn'riul  rights. 

(_,■)  Per  Cur.,  Jj-irl-i  v.  />■';/,  Qlfi'iS) 
K.  1$.  A:  E.  at  p.  .">.".S  ;  Jli'J-  v.  Curlile, 
(.18110  A  IS.  Ai  Aid.  11)7  :  Stivir  v. 
liranmiii,  (!«'-')  I'-  H.  7  C.  P.  2111. 

(_/)  Li/niiiii  V.  rr(i(((«7,  (188(0  ti  L.  K. 
Ir.  2.)y. 

(,/)  I'l'r  Cur.,  Lficis  v.  I^rn,  (.18''^) 
v..  11.  &  E.  p.  .■i.">4.  See  Pu/i-v  v.  Lery, 
(_18i;(!VJC.  B.  y.  s.  a42. 
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l!c|iortg  to  be 
roj:nnlc<l  as  a 

whole. 


fragmentary 
if{)orts. 


RGI'ORTa. 

tl.ere  i.  a  wi.Ie  -liHtinc-tion  l.etween  eases  ul..re  r    nn  .istrateact 

out    mt.„mtely  tl.at  juriHcliction  was  w«„ti,„,  it  i,  ,.e,eHHur     < 
-,.ure.ntotl.o  facts  in  onler  to  «ee  w.etl.er  or  no  i ;. 

A  report  of  such  an  inquiry  is  protecte.l  (a). 

The  general  rule  is  tl.at  a  re,.ort  should  l.e  a  fair  account  ol 
Foc-ee.l.nKH  a«  a  whole.     It  nu.st  give  with  suhstantial  ace  rac 
t..^...enect  of  all  t.at  passed,     .etai.s  n.,  he  o.itted  :: 

Where  a  report  of  a  trial  gave  the  opening  speech  of  counsel 

•  the  plann.tr  and  said  that  it  was  Lor..e  out  hv  the  evid  ." 

"  «ave  an  abstract  of  the  speech  for  the  defence,  and  t  ^ 

J"d«e  s  sumnung  up  in  full,  it  wa«  held  to  be  a  .luestio^  for  t  e 

jury  whether  it  was  fair  or  not  (/.).  ^ 

renort'^Th!  "" f""  •"""'  "■'•^"•"«"'--  '^  Vnhli.h  fragmentary 
epo  «.  Ihus  for  ...stance,  where  a  trial  goes  o,.  from  dav  to 
la>  there  can  be  no  doubt  that  the  p.-oceedi..gs  of  each  day  may 
I  pubhshed  sepa.ately  at  the  time  (.).but  this  licence  is  only 
given  to  meet  the  .necessities  of  the  case.  After  the  trial  is  over 
It  IS  not  lawful  to  pick  out  one  particular  portion  of  the  proceed- 
ings and  publish  a  report  of  it  to  the  defamation  of  an^o . 
ven   though   the   report,  as  far  as  it   goes,  is  accurate!  "i 

fnT  r"  J\  •"'"  ''  ''""^'"'  '""^  '^^^"^""^«  had  published 
in  a  pamphlet  a  report  of  the  observations  made  bv  a  judge  in 
decac-ng  a  case  in  which  the  plaintiti"  was  a  Utigant.  The 
observations  reflected  o..  the  plaintiff's  character.  The  jury 
found  that  the  pa.nphlet  was  a  fair,  accurate,  and  honest  report 
of  the  judgment.     Jn  both  of  the  Courts  below  it  was  held  that 

his  findmg  entitled  the  defendants  to  succeed.  In  the  House  of 
Lords  ohe  decision  was  afHrmed  on  other  grounds,  but  doubts 
vvere   suggested   by  Lord  Halsbury  and  Lord  Bramwell   as  to 

(ii'\  i\,ii  1.   II  ,1...  ,,^,-,.,^  „  .- 


(rt)  l\HI  V.  //<//(■*,  (1S7S)  3  C.  1>  D 
3I!».  In  .llll„>tf  V.  ^<.„,/«/  r.,„„ril  of 
Mrilwiil  tSdiii'iitiun,  (1SK9)  23  Q.  B.  D 
4(Hi,  the  imblication  of  the  minutes  of 
the  C(.iincil,  containing  a  report  of  their 
prwee.lings,  comprising  a  statement 
that  the  name  of  the  plaintiff,  a 
nierlical  practitioner,  ha.l  been  re.noved 
from  the  register  on  the  gnmnd  o' 
miseon.luct,  was   laia  to  staml  on  the 


same  footing  a>s  a  report  of  judicial 
proceedings,  and  to  be  privileged 
accordingly. 

(*)  MiliHsh-h  V.  Llvi/d^,  (1S77)  4,j 
L.  J.  C.  V.  4u4  ;  overruling  Flint  v. 
Pik>:  (1H25)  4  H.  &  C.  473.  and  ;:,.„;, 
V.  Walter,  (1821)  4  B.  i:  Aid.  Cm. 

E.  B.  &  K.  p.  ,-ioO.  ^         ' 

00  (l^SC.)  17  Q.  B.  0.03.!. 
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whether  the  juil«mont  would  he  privileged  unless  the  jury  found 
that  it  contiiiiicd  iin  nccurateiier'iunt  i)f  nil  ihc  evidence  on  wliioh 
it  wiis  founded  ('*).  iUit  on  the  jioint  cnniin^^  a;^iiin  before  the 
Court  of  Appeal,  the  judges  discUff^ed  and  approved  of  their 
previous  deciHion  (h). 

If  an  ordinary  individual  were  to  i)ul»lish  a  contemporaneoua 
report  of  proceedinj^s  on  one  day  whioh  hore  liardly  apiinsl  the 
character  of  an  individual,  and  were  to  oniil  to  pulilish  the 
8ul)8e<pient  proceedings  which  served  tt)  clear  his  character,  such 
con<hict,  although  ft  iniKht  not  alto^'ether  make  the  publication 
unprivilej^ed,  would  afford  strong  evidt-ncH  of  malice.  It  may  be, 
however,  that  a  newspaper  proprietor  under  such  circumsl.incea 
would  be  protected.  The  puV'ifation  would  appear  to  be  abso- 
lutely privilef^ed  at  the  time,  and  such  absolute  privilef^e  could 
not  well  be  divested  by  matter  .subseijuent  (c). 

As  will  be  seen  hereafter,  it  is  not  actionable  to  discuss  what  Mix.il 
has  occurred  in  a  Court  of  Justice,  but  such  discussion  ought  not  .opcit. 
to  be  mixed  with  the  report.  It  is  one  thing  to  lay  the  evidence 
fairly  before  the  reader,  and  then  to  invite  him  to  draw  certain 
conclusions  from  it,  another  to  prejudice  the  mind  and  colour  the 
whole  report  by  a  running  commentary.  If  this  is  done  the 
report  becomes  unfair,  and  therefore  is  not  protected.  Much 
less  must  the  reporter  import  information  of  his  own.  "  A  paper 
may  give  a  report  of  the  proceedings  of  Courts  of  Justice  properly 
condensed  and  fair,  but  it  is  not  entitled,  under  pretence  of  giving 
a  report,  to  add  comments  of  its  own,  or  to  display  facts  not 
brought  forward  in  the  proceedings"  ('/).  A  strong  example  of 
the  danger  of  introducing  comment  into  the  body  of  a  report  is 
afforded  by  the  case  of  Lenis  v.  Clement  (.).  The  libel  sued  on 
was  headed  "  Shameful  conduct  of  an  attorney,"  and  contained  a 
report  of  certain  pro-eedings  on  the  discharge  of  an  insolvent,  in 
which  very  strong  observations  were  made  on  the  plaintiff,  the 
attorney  in  question.     The  defendant  pleaded  that  the  supposed 


(</)  (1886-9)  14  App.Cas.  I'M. 

(h)  Mai-di»t(i,ai  V.  kHiijht,  (1890)  2.') 
g.  B.  D.  1. 

(r)  61  &  52  Vict.  c.  fi4,  s.  X 

(rf)  Per  Cockburn.  CI.,  Itixk  Allah 
Jiti/v.  WhitehurKt,  (1868)  18  L.T.X.  S. 
p.  Uls.    See  too  SttUn  v.  Xokei,  (1S06)  7 


East.  493 ;  jwr  Cur.,  LrwU  v.  X^iy, 
(18:>8)  E.  B.i:  E.  !>.  '>^>A  ;  Iflhhhixs-.  Lee, 
(1864)  4  K.  A:  F.  24:i  ;  arid  m-o  llej-  v. 
Piirh:  .ui/ir,i,  (l!Mi:i)  2  K.  11.  4H2. 

{e)  (1820)  H  B.  A:  Aid.  7m2  ;  in  E.xch. 
Ch.,  3  B.  4c  B.  297. 


H' 
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strangers 
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Reports 
of  public 
meetings. 


BKPOBTS. 

""g  as  tlie  1  ight  to  report  proceedings  in  Courts  of  Law 

l.mitati„„.  laid  down  in  the  judgment '   that  L         , 

•re  no.  p.„.e„ted,  except  »hl  Sh^^^r^^^nZr 

House, .  .h„„,hihe'ire:;rhe';dt:::'"';:thi.°'''''- 

intended  to  give  memLr«  ^V  fu        ■ ,        ^^'    ^^'''^^  "«  0°'^ 

means  of  LoZZ  '  P"^^'"  ^^°  "'  ^'^^^^^  ^he  same 

means  of  knowledge  as  are  enjoyed  by  those  who  are  present 
8.  Ihe  general  current  of  daciaion«  ha.  i  /  P*^^^^^- 

---on,.a.a;z:r7r:-itra.t* 

ia)  I'ev  ('m,'    II-,. ir-  .. 


L.  K.  4  g.  it.  pp.  9a-4 

(*)  (18ti«)  L.  K.  4  y.  B.  p.  Do 
(.•)  See  y*.,-  MellUh,  L.J.,  7^;.^,/^  ,,. 
A<'«'/^/-,Cl.s77)2C.  P.D.  pp.22.^-1 

«■  2a»  ;  iVA«/«  V.  Pickhuni,  (18«2)  7 


H.  A:  X.  8!»I. 

.  («)  (1S74)    L.   H.   9   C.   P.  390.     A 

similar    point    is    discus*d     but    not 

(18o0)  (5  Ir.  C.  L.  H.  55. 
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election  meeting,  but  it  does  not  seem  clear  whether  the  publica- 
tion in  question  was  treated  as  a  report  or  as  a  comment  on  a 
matter  of  public  interest.  As  regards  ne\Yspapers,  however,  it  Newspapers. 
is  now  enacted  by  51  &  52  Vict.  c.  64,  s.  4,  that  "  a  fair  and 
accurate  report  published  in  any  newspaper  of  the  proceedings  of 
a  public  meeting  or  (except  where  neither  the  public  nor  any 
newspaper  reporter  is  admitted)  of  any  meeting  of  a  vestry,  town 
council,  school  board,  board  of  guardians,  board  or  local  authority 
formed  or  constituted  under  the  provisions  of  any  Act  of  Parlia- 
ment, or  of  any  committee  appointed  by  any  of  the  above- 
mentioned  bodies,  or  of  any  meeting  of  any  commissioners 
authorised  to  act  by  letters  patent.  Act  of  Parliament,  warrant 
under  the  Boyal  Sign  Manual,  or  other  lawful  warrantor  authority, 
select  Committees  of  either  Houses  of  Parliament  (a),  justices  of 
the  peace  in  quarter  sessions  assembled  for  administrative  or 
deliberative  purposes,  and  the  publication  at  the  request  of  any 
Government  office  or  department,  officer  of  state,  commissioner  of 
police  or  chief  constable,  of  any  notice  or  report  issued  by  them 
for  the  information  of  the  public,  shall  be  privileged  unless  it 
shall  be  proved  that  such  report  or  publication  was  published 
cr  made  maliciously."  The  section  goes  on  to  except  from 
its  protection  cases  in  which  the  publication  in  question  is 
blasphemous  and  indecent,  cases  in  which  there  has  been  a 
refusal  to  insert  a  reasonable  letter  of  explanation  or  contra- 
diction, and  cases  in  which  the  matter  published  is  not  of  public 
concern  and  for  the  public  benefit.  Considerable  difficulty  will 
probably  arise  as  to  the  effect  to  be  given  to  this  last  exception, 
but  it  obviously  imposes  on  reporters  the  responsibility  of  ex- 
cluding all  irrelevant  matter  of  a  defamatory  nature  which  may 
be  dragged  into  a  public  discussion.  A  public  meeting  is  defined 
to  be  "  any  meeting  bond  fide  and  lawfully  held  for  a  lawful 
purpose  and  for  the  furtherance  or  discussion  of  any  matter  of 
public  concern,  whether  the  admission  thereto  be  general  or 
restricted  "  (6). 
With  regard  to  the  right  of  comment  and  criticism   two  Comment  ana 

criticism, 
(a)  It  seems  clear  that  with  respect      a  Court  of  Law.     See  (ioffin.  v.  DiinHHIy, 
to  committees  of  Parliament  the  enact-      (1880)  6  Q.  B.  D.  307. 
ment  is  unnecessary.    There  is  no  dis-  (ft)  51  &  ,52  Vict.  c.  64.  s.  i. 

tinctiun  ijctween  such  a  comiuiUt-e  tiuU 
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Justifiable 
and  licentious 
comment. 


Licentious 
comment  does 
not  include 
statements 
of  fact. 


COMMENT  AND   CRITICISM. 

questions  arise :  first,  what  is  meant  by  comment ;  secondly, 
what  are  the  topics  in  respect  of  which  comment  is  allowable. 
1.  As  has  been  already  pointed  out,  comment  which  is  nothing 
more  than  inference  and  remark,  obviously,  and  as  it  were 
necessarily  arising  out  of  a  state  of  facts  proved  to  exist,  needs 
no  privilege.  It  comes  under  the  plea  of  justification.  "  God 
forbid,"  says  Alderson,  B.,  "you  should  not  be  allowed  to 
comment  on  the  acts  of  all  mankind,  provided  you  do  it  justly 
and  truly  "  (a).  But  such  acts  as  are  considered  public  property 
are  "  open  to  what  may  be  called  licentious  comment  as  opposed 
to  comment  that  must  be  based  in  truth  "  (b). 

It  is  with  "  licentious,"  or  permissible,  comment  that  we  now 
have  to  deal,  and  it  must  always  be  borne  in  mind  that  such 
comment,  though  it  need  not  rigidly  conform  to  fact,  yet  must 
have  some  reasonable  basis  in  fact.     This  is  implied  in  the  word 
itself.    For  a  comment  there  must  be  a  text.     The  licence  which 
the  law  gives  in  respect  of  drawing  inferences  is  great,  but  it  does 
not  permit  the  fabrication  of  premises.     It  is  not,  therefore, 
because  a  certain  topic  is  one  of  general  interest,  that  random 
defamatory  statements  may  be  made  with  regard  to  the  reputa- 
tions of  individuals  who  may  have  been  concerned  in  the  matter. 
"  To  say  that  you  may  first  libel  a  man  and  then  comment  on  him 
is  obviously  absurd  "  (t).     '•  There  is  no  doubt  that  the  public  acts 
of  a  public  man  may  lawfully  be  made  the  subject  of  fair  comment 
or  criticism,  not  only  by  the  press,  but  by  all  members  of  the 
public.     But  the  distinction  cannot  be  too  clearly  borne  in  mind 
between  comment  or  criticism  and  allegations  of  fact,  such  as  that 
disgraceful  acts  have  been  committed  or  discreditable  language 
used.    It  is  one  thing  to  comment  upon  or  criticise,  even  with 
severity,  the  acknowledged  or  proved  acts  of  a  public  man,  and 
quite  another  to  assert  that  he  has  been  guilty  of  particular  acts 
of  misconduct "  (d).    The  line,  however,  between  statement  and 
discussion  is  one  which  it  is  not  always  easy  to  draw,  and  in 


(a)  ffathfroole  v.  Miall,  (1846)  15 
M.  &  W.  p.  3^0. 

(J)  Per  Pollock,  C.B.,  ibid.  p.  334. 

(0  Cockburn,  C.J.,  Iteg.  v.  Garden, 
(1879)  1)  Q.  B.  D.  p.  8. 

Cd)  Per    Cvr.,    Darit    y.    Shfuitone, 


(1886)  11  App.  Cas.  p.  19<).  See,  too, 
Pupliam  V.  Pickburii,  (18fi2)  7  H.  &  X- 
891  ;  per  Erie,  C.J.,  Walker  v.  JJroi/- 
den,  (1865)  19  C.  B.  N.  S.  p.  74: 
Purcell  V.  Smvler,  (1877)  2  C.  P.  1). 
215. 
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some  of  the  cases  exaggerated  assertions  of  fact,  in  themselves 
defamatory,  have  been  allowed  to  pass  muster  as  coming  within 
the  protection  ot  comment  (a). 

Not  only  must  there  be  a  fitting  text  for  the  comment,  but  the  Must  adhere 
comment  must  be  confined  to  the  text.  One  portion  of  a  man's  *^°  ^^'^  *^'^'' 
life  may  be  public  property,  but  it  is  not  therefore  lawful  to 
comment  on  the  whole  (b).  It  a  book  or  play  is  criticised  the 
author  maybe  attacked  for  the  ignorance,  bad  taste,  or  absurdity 
which  he  shows  in  his  work,  but  he  must  be  dealt  with  as  an 
author  and  not  as  a  man.  If  his  general  character  is  assailed, 
this  is  not  criticism  but  the  making  of  defamatory  assertions  (c). 
Moreover  though  a  publication  be  genuine  comment,  it  does  not  Must  not  i 
necessarily  follow  that  it  is  "  fair,"  not  because  it  is  malicious,  nor  ^jusr'' 
because  it  is  irrelevant,  but  because  it  is  perversely  unjust  (d). 
Although  even  in  such  extreme  circumstances,  it  is  doubtful 
whether,  apart  from  wilful  misstatement  as  to  the  sentiments 
contained  in,  or  wilful  misquotation  of  passages  from,  the 
adversely  criticised  book  or  play,  the  injurious  comments  will 
support  an  action  for  libel  (e).  A  person  taking  on  himself 
publicly  to  criticise  and  condemn  the  conduct  and  motives  of 
another  must  bring  to  the  task,  not  only  an  honest  sense  of 
justice,  but  also  a  reasonable  degree  of  judgment  and  moderation, 
so  that  the  result  may  be  what  a  jury  shall  deem,  under  the 
circumstances  of  the  case,  a  fair  and  legitimate  criticism  on  the 
conduct  and  motives  of  the  party  who  is  the  object  of  censure  "  (/"). 
The  exercise  of  the  discretion  thus  entrusted  to  juries  will  depend 
partly  on  popular  sentiment,  partly  on  the  nature  of  the  subject- 
matter.     Such  greater  latitude  no  doubt  will  be  allowed  in  dealing 


ml 


(u)  Kelly  V.  Tinling,  (1865)  L.  R.  1 
Q.  B.  699;  Darh  v.  Dumon,  (1874) 
L.  R.  9  C.  P.  390).  In  Coj-  v.  Fecnn, 
(lSfi3)  4  F.  &  F.  13,  Cockburi),  C.J., 
held  that  the  publication  of  a  report 
containing  statements  of  fact  defama- 
tory to  the  plaintiff  was  privileged 
because  it  was  information  which  it  was 
important  for  the  public  to  know ;  and  in 
S<it<th  Hetton  Coal  Co.  v.  Xorth- Eaiitern 
Xews  Auociatioii,  Limited,  (1894)  1 
Q.  B.  133,  misstatements  and  exaggera- 
tions were  assumed,  but  were  treated 
liiij-   as    evidence    for    the    jury    of 


unfairness. 

(V)  See,  however,  Scymotir  v.  Butter- 
wm-th,  (1862)  3  F.  &  F.  372.  But  this 
case  seems  open  to  considerable  doubt. 

(£■)  Carr  v.  ILwd,  (1808)  1  Camp. 
3,55,  n. :  Campbell  v.  Sputtitwuodf. 
(1863)  3  B.  &  S.  769. 

(rf)  Merivale  v.  Carson,  (1887)  20 
Q.  B.  D.  275. 

(e")  McQuire  v.  Wentern  Morning 
Xeu-»,  (1903)  2  K.  B.  100,  C.  A. 

(/)  Pet- Cur.,  Wasoiiy.  Walter,  (lifii) 
L.  R.  4  Q.  B.  p.  96. 
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COMMENT   AND   CRITICISM. 

with  matters  of  taste  and  opinion  than  with  matters  involvin 
questions  of  conduct  and  character  (o). 

2.  The  basis  for  comment  may  be  facts  which  are  notoriou 
and  undisputed-facts  of  common  knowledge  and  contemporar 
history;  it  may  be  matter  ah-eady  lawfully  published,  such  a 
privileged  reports  ;  it  may  be  matter  put  forward  bv  the  plainti 
himself,  as  in  the  case  of  criticism  of  a  book  ;  or  it"  may  be  fact 
which  are  proved  for  the  first  time  by  the  defendant. 

Broadly  speaking,  there  seem  to  be  two  classes  of  cases  ii 
which  free  comment  is  held  allowable ;  those  in  which  the  publi 
interest  arises  out  of  the  subject-matter  itself,  and  those  i< 
which  the  complaining  party  has  himself  challenged  publi, 
attention. 

(a.)  Everything  which  directly  affects  the  welfare  of  Churcl 
and  State  is  clearly  a  matter  of  general  public  interest,  and  then 
can  be  no  dispute  as  to  the  privilege  of  discussion  with  regarc 
to  the  policy  of  the  government,  the  administration  of  justice 
the  proceedings  of  the  legislature,  the  conduct  of  the  executive 
in  civil  and  military  affairs,  and  generally  the  manner  in  which 
all  those  who  may  be  called  public  servants  discharge  theii 
duties  (i). 

There  are,  however,  many  matters  which  might  at  first  sight 
seem  purely  local  in  their  bearing,  but  which,  nevertheless,  are 
considered  of  interest  to  the  nation  at  largo  as  being  parts  of 
a  general  system.  In  Parcell  v.  Sotder,  the  Common  Pleas 
Division,  holding  the  conduct  of  a  local  poor  law  official  not  a 
privileged  topic,  laid  down  the  rule  as  follows :—"  Where  this 
kind  of  r-  ,e  is  invoked,  it  must  be  shown  either  that  the 
person  ot  »..  .m  the  defamatory  matter  is  written  was  a  person 
whose  position  and  character  are  of  general  interest  to  the  whole 
country,  or  that  the  subject-matter  dealt  with  is  one  of  general 

interest  to  the  whole  country It  is  not  enough  to  show 

that  he  fills  a  public  character  of  a  limited  kind  and  in  a  limited 


(a)  If  the,  passage  from  Waion  v. 
Walter,  quot«d  above,  be  compared  with 
the  definitions  of  fair  criticism  given  in 
Merirale  v.  Canm,  nipra,  it  will  be 
found  that  the  latter  are  expressed  in 
laxer  terms.      The  reason  probablj  is, 


that  in  the  one  case  the  character  of  n 
man  was  in  question,  in  the  other  th-- 
character  of  a  play. 

(ft)  Wamn  v.  Walter,  (1868)  h.  E.  4 
Q.  B.  73  ;  Henwood  v.  IlarrlnoH,  (1872) 
L.  B.  7  C.  P.  C06. 
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district,  or  that  the  subject-matter  dealt  with  is  a  matter  of 
interest  only  to  a  small  portion  of  the  public  or  to  the  public 
in  a  limited  district,  and  not  a  matter  of  general  public 
interest "  (a). 

In  the  Court  of  Appeal  (b)  the  principle  thus  laid  down  was 
not  questioned,  but  the  explanation  given  of  it  was  widely  dif- 
ferent. The  poor  law  being  a  matter  of  national  importance,  it 
was  denied  that  any  distinction  could  be  taken  between  its  local 
and  its  general  administration.  "  It  is  one  of  the  characteristic 
features  of  the  government  of  this  country  that,  instead  of  being 
centralised,  many  important  branches  of  it  are  committed  to  the 
conduct  of  local  authorities.  Thus,  the  Dusiness  of  counties  and 
that  of  cities  or  boroughs,  is,  to  a  great  extent,  conducted  by  local 
and  municipal  government.  It  is  not,  therefore,  because  the 
matter  under  consideration  is  one  which  in  its  immediate  conse- 
quences affects  only  a  particular  neighbourhood  that  it  is  not  a 
matter  of  public  concern  "(c).  The  previous  decision  of  AV% 
V.  Tinling  (d)  is  quite  in  accordance  with  these  observations.  In 
that  case  it  was  held  privileged  to  discuss  as  a  matter  of  general 
public  importance  the  precise  manner  in  which  worship  was 
carried  on  in  a  particular  church  (e).  On  the  same  principle  it 
would  probably  be  held  that  the  affairs  of  any  institution  in  the 
administration  of  which  the  State  had  any  voice,  such  as  for 
example  one  of  that  numerous  class,  under  the  control  of  the 
Charity  Commissioners,  are  matters  of  general  public  interest. 

Institutions  which  are  entirely  in  private  hands,  whatever  their  institutiong 
importance,  are  not  properly  liable  to  be  discussed  by  the  world  Jubifc""" 
at  large,  unless  indeed  the  support  or  intervention  of  the  public  '=°''t«>i- 
is  in  some  way  invited.    There  seems,  for  example,  no  reason  to 
suppose  that  there  would,  except  under  special  circumstances,  be 
any  right  to  comment  on  the  affairs  of  the  various  Nonconformist 


(«)  (1877)  1  C.  p.  D.  p.  788. 

(A)  (1877)  2  C.  P.  D.  215. 

(t)  Per  Cockburn.  C.J.,  (1877)  2 
C.  P.  D.  p.  218. 

('0  (18tir.)  L.  R.  1  Q.  B.  699. 

(c)  See,  too.  Wulkfr\.lirogd^ii,{\9,(io) 
19  C.  B.  N.  S.  65,  and  (iathercole  v. 
MUdh  (184(i)  IS  M.  *.•  W.  319,  in  which 
case  the  Court  were  equally  divided  as 

C.T. 


to  the  right  of  discussing  the  clergr- 
tnan's  sermon.  In  order  that  a  member 
of  the  public  may  have  sufficient  interest 
to  obtain  a  faculty  for  the  removal  of 
an  illegal  ornament  from  a  particular 
church,  it  is  necessary  for  him  to  show 
that  he  is  a  parishioner  :  Kentit  v.  iS<. 
Ethelhurga  (i^£■^•^•^).  (1900)  !'.  «0 : 
Davey  v^  Binde,  (1903)  P.  221. 
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bodies,  which,  of  course,  are  purely  voluntary  associations.  In 
Gathercole  v.  Miall{a),  the  plaintiff,  a  beneficed  clergyman,  had 
established  in  his  parish,  with  the  assistance  of  certain  other 
people,  a  charitable  society.  For  the  principles  on  which  this 
charity  was  managed  he  was  attacked  in  the  defendant's  news- 
paper. It  was  decided  that  there  was  no  right  of  comment  on 
this  matter,  not  because  the  society  was  merely  of  local  impor- 
tance, but  because  it  was  entirely  private  and  voluntary  in  its 
nature. 

In  the  case  of  South  Hetton  Coal  Co.  v.  North  Eastern  News 
Association  (i),  however,  the  Court  of  Appeal  adopted  a  view 
which  went  far  beyond  any  of  the  previously  decided  cases.  They 
thought  that  the  conduct  of  a  private  business,  if  of  sufficiently 
large  an  extent  and  relating  to  a  sufficiently  large  number  of 
persons,  will  be  a  matter  cK  public  interest,  and  may  be  com- 
mented on  as  such.  In  that  case  the  plaintiffs  were  colliery 
proprietors  and  landlords  of  the  bulk  of  the  cottages  in  a  village 
of  a  population  of  two  thousand.  The  Court  were  of  opinion 
that  the  sanitary  condition  of  these  cottages  which  were  let  by 
the  plaintiffs  to  their  colliers  might  be  commented  on  as  a  matter 
of  public  interest.  That  expression  of  opinion,  however,  was  not 
°^rictly  necessary  to  the  decision,  the  jury  having  found  that  the 
defendants  had  exceeded  the  limits  of  fair  comment. 

(b.)  The  true  ground  on  which  that  special  kind  of  comment 
known  generally  as  criticism  seems  to  rest  is  that  he  who  appeals 
to  the  public  must  be  judged  by  the  public.  Every  "  man,"  says 
Lord  EUfanb  ->rough  in  a  well-known  passage,  "  who  publishes  a 
book  commits  himself  to  the  judgment  of  the  public,  and  any 
one  may  comment  upon  his  performance.  If  the  commentator 
does  not  step  aside  from  the  work  or  introduce  fiction  for  the 
purpose  of  condemnation,  he  exercises  a  fair  and  legitimate 
right  "(c).  This  right  has  been  so  universally  accepted  that 
before  the  decision  in  Merivale  v.  Carson  the  law  of  literary 
and  artistic  criticism  had  been  nowhere  fully  discussed.  There 
is  no  doubt  however  that  every  species  of  literary  production 

(a)  Supra,  p.  608.  ibid, 

(ft)  (1894)  1  Q.  B.  133.    The  question  (c)  Carr  v.  Hood,  (1808)   1  Camp, 

whetlier  a  particular  matter  is  of  public  p.  358. 
interest  orijot  isfor  the  judge  to  decide  : 


DEFAMATION. 

•down  to  a  newspaper  (a)  is  fair  Rame  for  the  critic :  and  even  the 
handbill  of  an  advertising  tradesman  has  been  dealt  with  on  the 
same  principle  (b).  Works  of  art  (c)  at  a  public  exhibition, 
public  performances,  both  musical  and  dramatic  (d),  have  to 
undergo  the  ordeal  of  public  judgment,  whether  expressed  through 
the  press,  or  in  case  of  the  latter,  by  the  immediate  applause  or 
censure  of  the  audience  (c).  Whether  there  is  equal  liberty  with 
regard  to  the  works  of  an  architect,  except  so  far  as  they  are  in 
themselves  of  a  public  nature,  may  be  doubted.  No  one  is  invited 
to  give  an  opinion  aa  to  the  skilfulneas  which  has  been  displayed 
in  the  erection  of  a  private  house,  except  the  person  who  has 
given  the  order  (/). 

Appeals  of  every  kind  through  the  press  and  platform  are  daily 
being  made  to  the  public  intelligence,  the  public  conscience,  and 
the  public  pocket.  Whatever  the  nature  of  these  appeals  or  the 
position  of  those  who  make  them,  discussion  is  clearly  invited, 
and  that  discussion  is  free.  One  man  promulgates  a  quack 
remedy  {g),  another  man  invites  attention  to  a  scheme  for  the 
suppression  of  quacks  (h).  A  Presbyterian  divine  proposes  to 
convert  China  wholesale  to  Christianity  (i),  a  popular  agitator 
proposes  to  convert  England  wholesale  to  republicanism  (k).  All 
such  projectors  and  benefactors  of  their  species  are  liable  to  have 
their  methods  and  ends  considered,  ridiculed,  and  condemned. 

The  right  or  privilege  of  publishing  defamatory  matter  must  Malice 
(excepting  in  cases  of  absolute  privilege)  be  exercised  for  the 
purpose  of  attaining  the  objects  for  which  it  is  given.    The 
ostensible  motive  of  the  party  making  the  publication  in  such 
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(a)  Campbell  v.  Spottitwoode,  (1863) 
3  B.  &  S.  769. 

(ft)  ParU  T,  Levy,  (1860)  9  C.  B.  N.  S. 
S42. 

(f)  Thompton  v.  Shaekell,  (1828) 
M.  &  M.  187. 

(<0  Dibdtn  V.  Swan,  (1793)  1  E8p.27  ; 
McQnire  v.  Wettern  Morning  JVewi, 
(1903)  2  K.  B.  100,  C.  A. 

(e)  Gregory  v.  I>uke  of  Sruiuunch, 
(1843)  1  C.  t  K.  24.  The  right  to 
criticise  dramatic  performances,  even  in 
the  absence  of  any  evidence  of  con- 
spiracy, has,  howeTcr,  been  impagned, 
possibly   on    the   ground    that   pubUc 


demonstrations  of  approval  or  dis- 
approval mav  tend  to  a  breach  of  the 
peace. 

(/)  As  to  architects,  see  Somw  v. 
Knight,  (1827)  M.  &  M.  74  ;  Buttxrlll  v. 
Whytekead,  (1879)  41  L.  T.  N.  S.  588. 

(y)  Hunter  v.  Sharpe,  (1866)  4  F.  t  F. 
983. 

(h)  See  Dunne  v.  Anderton,  (1825)  3 
Bing.  88. 

(i)  Campbell  v.  Spottitwoode,  (1863) 
3  B.  &  S.  769. 

(*)  Odf/er  V.  Martimtr,  (1873)  28 
L.  T.  N.  S.  472. 
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ciiHes  is  to  serve  the  legitimate  interest  of  himself  or  of  other 
litople,  but  if  the  plaintiflf  can  show  that  his  motive  is  not  the 
true  one,  that  the  defendant  has  misused  the  occasion  for  some 
illegitimate  purpose  of  his  own,  he  disposes  of  his  defence.  The 
alisence  of  proper  motive  is  called  express  malice  or  malice  in 
fact.  Express  malice  is  sometimes  said  to  be  a  real  thing  as 
opposed  to  malice  in  law  or  implied  malice,  which  ia  a  mere 
technical  expression.  In  truth,  however,  they  are  fundamentally 
identical.  A  libel  is  malicious  in  law  until  a  probability  of  right 
motive  is  shown ;  it  is  malicious  in  fact  after  that  probability  is 
dis{)08ed  of  by  the  evidence.  In  both  cases  the  conclusion  is  the 
same  though  arrived  at  in  different  ways.  The  plaintiff  com- 
mences by  showing  a  conscious  violation  of  his  right,  and  to 
that  he  returns. 

It  seems,  therefore,  a  mistake  to  say,  as  is  sometimes  done, 
that  the  jury  on  the  issue  of  express  malice,  have  to  find  aflSrma- 
tively  the  existence  of  bad  motive  in  the  defendant's  mind.  They 
have  simply  to  negative  the  right  or  privilege.  If  they  are 
satisfied  of  the  absence  of  proper  motive  they  need  not  carry 
their  inference  further.  If  they  are  satisfied  of  the  presence  of  a 
bad  motive  they  may  find  for  the  plaintiff,  not  because  the  defen- 
dant is  to  be  punished  for  his  malicr  'ly  the  loss  of  the  protection 
to  w^hich  primii  facie  he  is  entitled,  but  because  the  presence  of  a 
bad  motive  is  ground  for  inferring  the  absence  of  right  motive, 
and  therefore  shows  that  there  never  was  any  right  or  privilege 
at  all. 

"  To  illustrate  that  what  is  called  malice  in  fact  means  nothing 
more  or  less  than  absence  of  legal  excuse  ;  suppose  A.  has  untruly 
said  B.  is  a  thief  under  circumstances  that,  A.  believing  B.  to  be 
a  thief,  would  constitute  a  legal  excuse.  A  familiar  instance  of 
this  is  the  case  of  giving,  as  it  is  termed,  the  character  of  a  former 
employee.  In  the  case  supposed  the  material  inquiry  is :  What 
was  A.'s  belief?  To  answer  this  inquiry,  and  only  for  the  pur- 
pose of  answering  this  inquiry,  it  may  be  material  to  ascertain 
what  feeling  A.  had  towards  B. ;  if  the  feeling  or  intention  is 
found  to  be  friendly,  it  is  a  link  in  the  chain  of  evidence  that  A. 
spoke  believing  what  he  said.  If  the  feeling  or  intention  of  A. 
towards  B.  was  unfriendly,  it  is  a  link  in  the  chain  of  evidence 
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tliat  A.  spoke  rather  from  that  feeling  or  intent,  or  for  some  pur- 
pose other  than  from  his  belief ;  and  bein^'  spoken  without  belief 
of  its  truth,  the  speaking  was  out  of  the  pale  of  legal  excuse,  aiul 
was  wrongful,  not  merely  or  in  any  wise  becauseof  the  intent,  which 
may  have  been  good  or  bad,  but  because  the  speaking  was  not 
under  circumstances  which  constitute  a,  logal  excuse ;  namely, 
under  a  belief  that  the  words  spoken  were  true  "  (a). 

Absence  of  rightness  of  conduct  is  evidence  of  absence  of  rigiit- 
ness  of  motive,  and  therefore  it  is  suflficient  evidence  of  malice  if 
the  defendant  in  the  publication  complained  of  has  exhibited  a 
lack  of  truth,  candour,  and  reasonableness.  It  has  been  seen 
already  (i)  that  privilege  is  not  necessarily  denied  to  a  defamatory 
communication  on  account  of  the  use  of  exaggerated  language  or 
the  casual  presence  of  an  uninterested  bystander  (c)  but  such 
matters  may  become  very  material  when  it  is  inquired  with  what 
motive  the  communication  was  made.  Therefore,  where  the 
defendant  had  employed  the  plaintiff  on  a  piece  of  work  and 
afterwards,  in  making  a  complaint  to  him  on  the  subject,  used,  in 
the  presence  of  a  third  party,  the  language  which  was  the  alleged 
cause  of  action,  it  was  held  that  it  was  2»'i'>i<i  fade  privileged, 
but  that  the  jury  must  say  whether  it  was  malicious  or  not  (d). 

"  The  simple  fact  that  there  has  been  some  casual  bystander 
cannot  alter  the  nature  of  the  transaction.  The  business  of  life 
could  not  be  well  carried  on  if  such  restraints  were  imposed  on 
this  and  similar  communications,  and  if,  on  every  occasion  in 
which  they  are  made,  they  were  not  protected  unless  strictly 
private.  .  .  .  The  mere  fact  of  a  third  person  being  present 
does  not  render  the  communication  absolutely  unauthorised, 
though  it  may  be  a  circumstance  to  be  left  with  others,  including 
the  style  and  character  of  the  language  used,  to  the  consideration 
of  the  jury,  who  are  to  determine  whether  the  defendant  has 
acted  bond  fide  in  making  the  charge  or  been  influenced  by 
malicious  motives"  (c). 

(a)  Townsend  on  Slander  and  Libel, 
8.  9(1.  But  see  the  judgment  of 
Brett,  L.J.,  in  Clark  v.  Molyneux, 
(1877)  3  Q.  B.  D.  p.  247. 

(*)  See  above,  p.  583. 

(c)  Nor  in  privilege  uece8«arilv  avoide'-l 
by  a  person  being  called  in   for  the 
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express  purpose  of  hearing  the  stiwe- 
ment  :  Tat/lor  v.  Hawkins,  (18£>1)  It! 
Q.  B.  308. 

(d)  TuogiMtl  V.  Sjiyriiuj,  (18.-I4)  i 
C.  M.  Si.  K.  181. 

(?)  Per  Cur..  Toogood  v.  Spyi-imj. 
(1834)  1  C.  M.  &  B.  p.  194. 
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iinreasonkble 

i-:)ndact. 
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malice. 


MALK-R. 

In  many  cases  it  has  been  decided  that  unnecessary  violence  of 
language  is  evidence  of  malice.    Thus,  in  Cooke  v.  mid^»  (a)  the 
defendant,  a  deputy  clerk  of  the  peace,  had  ceased  to  employ 
the  plaintiflfs  to  do  certain  printer's-work  for  the  county.     He 
addressed  a  letter  to  the  magistrates  to  explain  his  reasons  and 
after  a  statement  of  facts,  which  showed  the  plaintiffs  to  have 
demanded  unfair  terms  on  false  grounds,  proceeded  to  speak  of 
them  as  having  attempted  "  to  extort  a  considerable  sum  from 
the  county  by  misrepresentation."     This  last  expression,  it  was 
said,  must  be  left  to  the  jury  as  evidence  of  malice.    "  The  whole 
letter  certainly  refers  to  the  subject  of  printing  the  register,  and 
no  irrelevant  calumny   is  introduced   into  it;  but  it  contains 
strictures  upon  the  motives  and  conduct  of  the  plaintiffs  which 
the  facts  stated  may  not  warrant,  and  which  may  be  considered 
quite  unnecessary  to  vindicate  what  the  defendant  had  done  about 
the  printing  of  the  register  and  could  be  of  no  service  to  the 
Finance  Committee,  or  to  the  Quarter  Sessions,  in  auditing  the 
account  (/>). 

It  would  seem  from  this  case  to  be  particularly  incumbent  on 
any  one,  who  has  to  make  a  statement  of  facts  for  the  guidance 
of  others,  to  avoid  indulgence  in  unnecessary  comment  or  imputa- 
tion of  motives.    Where,  however,  a  man  is  acting  in  self-defence 
or  in  the  vindication  of  his  character,  somewhat  greater  licence 
is  allowed  him,  and  his  language  is  not  to  be  scrutinised  with 
minuteness  in  order  to  raise  an  inference  of  malice.    In  Laughton 
V.  The  Bishop  of  Sodor  and  Man  (c),  the  plaintiff  had  severely 
inveighed  against  the  Bishop  in  a  public  speech.    The  latter 
addressed  to  his  clergy  and  published  in  the  newspapers  a  charge, 
in  which  he  repelled  with  great  warmth  the  plaintiff's  attacks, 
impugning  his  motives  and  speaking  of  him  as  a  wicked  man. 
It  was  contended  that  this  language  was  in  itself  evidence  of 
malice.     But,  says  the  judgment  (d),  "  it  is  enough  that,  having 
regard  to  the  circumstances  and  nature  of  the  attack  upon  him, 
the  Bishop  may,  in  their  Lordships'   opinion,   have  honestly 
believed  that  everything  which  he  said  was  true  and  proper  for 


(a)  (1853)  5  E.  k  B.  328. 

(b)  Per  Ciir.,  iUd.,  p.  340 ;  see,  too, 
Wriglit  V.  Wondgate,  (1836)  2  C.  M.  &  R. 
573 ;    Cowle$  t.   PotU,  (1865)  34  L.  J. 


Q.  B.  247  ;  prr  Cur.,  Bilpin  v.  Fowler, 
(1854)  9  Ex.  p.  627. 

('•)  (1872)  L.  R.  4  P.  C.  49.-. 

(rf)  (1872)  L.  R.  4  P.  C.  pp.  508-9. 
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his  own  vindication,  although  in  fact  some  of  his  expresBions 
exceeded  what  was  necessary  for  it ;  and  that  the  language  of  his 
charge  was  more  consistent  with  such  honest  belief  and  with 
the  purpose  of  self- vindication  than  with  that  of  injuring  the 
plaintiff." 

The  language  used  must  always  be  considered  with  regard  to 
the  facts,  not  as  they  were  in  reality  but  as  they  may  be  fairly 
taken  to  have  appeared  to  the  defendant.  Vehemence  of  language 
is  not  in  itself  evidence  of  malice,  but  wanton  violence  is  (a). 

As  a  general  rule  it  is  not  right  to  make  defamatory  statements  Knowledge  of 
unless  they  are  believed  to  be  true.  It  may  indeed  sometimes  'hiig'.**' 
happen  that  where  a  confidential  relationship  exists,  one  man  may 
communicate  to  another  rumours  and  reports  not  as  matters  for 
which  he  himself  vouches,  b'  ,  as  requiring  attention  and  fit  to 
be  investigated  (/>).  But  no  -ne  can  suppose  he  has  a  right  or  a 
duty  to  make  definite  char  ^es  in  which  he  does  not  believe,  and, 
if  he  does  so,  he  shows  that  absence  of  right  motive  wl  i 

malice.  If  he  has  spoken  as  of  his  own  knowledge  a  prima  le 
case  against  him  is  made  by  evidence  showing  the  charge  to  be 
untrue.  For  although  the  truth  is  not  directly  in  issue,  yet 
his  knowledge  is;  and  if  he  has  said  that  he  knows  as  a  fact 
something  which  is  not  a  fact,  he  has  uttered  a  falsehood 
and  therefore  is  malicious.  "  Unquestionably  the  master  who 
has  given  a  bad  character  of  a  servant  to  persons  inquiring 
after  his  character  is  not  bound  to  substantiate  by  proof  what 
he  has  said ;  but  it  is  equally  clear  that  the  servant  may, 
if  he  can,  prove  the  character  to  be  false;  and  the  question 
between  the  master  and  the  servant  will  always,  in  such  case, 
l>e  whether  what  the  former  has  spoken  respecting  the  latter 
be  malicious  "  (c). 

In  Fountain  v.  Boodle  (d)  the  plaintiff  had  served  the  defendant 
as  daily  governess.  She  was  dismissed  without  cause  assigned. 
The  defendant  subsequently,  in  [answer  to  an  application  as  to 
the  plaintiff's  character,  wrote  that  she  had  dismissed  her  "  on 


(rt)  Spill  V.  Manle,  (1869)  L.  R.  J  Ex. 
232.  See  Neville  v.  ne  Fi/if  Artx  Gen. 
Int.  Co.,  (1896)  2  Q.  B.  150;  Boiful 
Aquarium.  A'C.  Society  v.  Parkinson. 
(1892")  1  Q.  B.  431. 


(*)  Per  Bramwell,  L.J.,  Clark  v. 
Mulijiieux,  (1K77)  3  Q.  B.  D.  p.  244. 

(<•)  Per  Lord  Alvanley,  O.J.,  Roger* 
V.  Clifton.  (1803)  3  B.  4;  P.  p.  591. 

(d)  (1842)  3  Q.  B.  6. 


Direct 

•Tideiiceof 

tU-irUl. 
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account  of  her  Incompetency  and  not  being  laHvlike  nor  good- 
tempered."  The  plaintiff  swore  that  no  complaint  had  l.«en  made 
to  her  during  the  engagement,  and  certain  of  her  friendg  gave 
evidence  as  to  her  being  competent,  ladylike,  and  good-tempered. 
It  was  held  that  a  case  was  made  ont  requiring  an  anHwer,  and 
that  in  the  absence  of  any  evidence  from  the  defendant  to  show 
on  what  grounds  she  had  acted,  the  jury  might  presume  the 
character  not  to  have  been  honestly  given. 

Where,  however,  the  publication  complained  of  imputes  some 
specific  piece  of  misconduct  or  incapacity  to  the  plaintiff,  it  will 
not  avail  him  to  give  general  evidence  of  his  good  conduct  or 
capacity,  since  it  is  perfectly  possible  that  a  man  may  have  acted 
on  the  particular  occasion  in  opposition  to  his  general  character, 
and  therefore  such  evidence  does  not  substantially  tend  to  prove 
the  falsity  of  the  charge  (a),  It  is  not  necessary,  in  order  to 
establish  a  primd  facie  case  of  malice,  to  show  that  all  the 
imputations  made  are  false:  it  is  enough  that  some  of  them 
are  (/>). 

Where,  however,  the  libellous  statement  as  to  character  was 
made  in  answer  to  a  deceptive  letter  forwarded  for  the  purpose  of 
entrapping  the  defendant,  the  deceit  of  the  plaintiff  will  avoid  his 
right  of  action  (c). 

A  plaintiff  may  be  able  to  show  from  extrinsic  facts  that  the 
defendant  harboured  feelings  of  spite  and  ill-will  towards  him 
and  It  may  thence  be  fairly  inferred   that  the  publication  in' 
question  was  prompted  by  such  feelings  and,  consequently,  not  by 
a  legitimate  motive.    It  by  no  means,  however,  follows  that  this 
mference  must  of  necessity  be  drawn.     The  jury  in  such  a  case 
ought  to  satisfy  themselves  that  the  ill-will  caused,  as  well  as 
accompanied,  the  action.     "  Suppose  a  man  to  be  applied  to  for 
the  character  of  a  ser^-ant,  and  he  is  angry  with  that  servant  and 
flays,  '  He  IS  a  bad  servant,  he  has  stolen  my  spoons,'  that  com- 
munication  would  be  privileged  if  a  man  has  acted  bond  Jide 

intending  honestly  to  discharge  a  duty Suppose  a  reporter 

for  the  P.-88  bore  malice  towards  a  person  a  party  to  the  action. 


(<r)  Brine  t.  Bauilgettt,  (1849)  3  Bx. 
692, 

(J)  Per  Cur.,  Blagg  ».  Sturt,  (!847) 


10  Q.  B.  p.  905. 
((•)  King  v.  Waring,  (1803)  5  Esp.  U. 
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and  puhlinhed  a  fair  report  of  thn  proceo<lir.grt  injiiriona  to  him. 
I  incline  to  think  that.aK  he  woiihl  l>e  i)erforminR  a  kind  of  duty, 
it  oUKht  to  W  taken  that  he  ih  acting  iin.Ier  priviiou'e.  I  do  not 
think  that  the  public  press  has  any  peculirtr  privilege  "(a).  Th««e 
observations  must  be  tak.n,  it  would  seem,  us  in.liciitinK  Lord 
Brum  well's  view  of  the  caution  that  ought  to  be  given  to  juries 
in  dealing  with  the  evidence,  not  as  deciding  that  undor  such 
circumstances  as  he  suggests,  the  (juestion  o.  malice  coul.l  be 
withheld  from  them.  It  would  probably  l)o  found  that  if  they 
were  once  satistied  of  a  feeling  of  ill-will  in  the  defendant's  mind, 
they  would  not  easily  be  prevented  from  finding  also  that  such' 
feeling  caused  the  publication. 

"You  may  give  in  evidence  any  words  as  well  as  any  act  of  I'revion* 
the  defendant  to  show  qw  animo  he  spoke  the  words  which  are  ''^^*'"''""" 
the  subject  of  the  actioi.  ,o).  Therefore  defamatory  language 
used  towards  the  plaintifif  oy  the  defendant  on  other  occasions, 
whetiier  prior  (c)  or  subsequent  to  the  cause  of  action,  will  be 
good  evidence  of  malice.  It  is  not,  however,  admissiblf  for  a 
plaintifif  to  administer  interrogatories  to  a  defendant  for  the  pur- 
pose of  eliciting  from  him  previous  statements  dor -^atory  to  his 
character  (d). 

In  the  case  of  slanderous  words  spoken  su  ■■  .-  to  the 
causa  of  action,  it  may,  however,  become  the  du.^  .i  ihe  judge 
to  warn  the  jury  against  necessarily  inferring  that  an  ill  feeling, 
first  shown  to  exist  after  the  date  of  the  publication  complained 
of,  was  its  antecedent  and  cause.  The  facts  may  be  consistent 
with  the  ill  feeling  having  a  later  origin  (e). 

Motive  may  be  shown  by  the  conduct  of  the  litigation  and  the  Conduct ..( 
manner  in  which  the  case  is  shaped  at  the  trial.    Therefore,  ""«"*'""• 
where  a  defendant,  who  pleaded  the  truth  of  the  libel,  in  court 
neither  attempted  to  establish  the  plea,  nor  yet  would  retract 
the  charge,  it  was  held  that  by  so  acting  he  afforded  evidence  of 


i\U\ 


•I 


(i)  Per  Bramwell,  L.J.,  Stertju  y. 
Samptm,  (1879)  5  Ex.  D.  p.  65.  And 
now  dee  51  Jc  62  Vict.  o.  64,  i.  3. 

(*)  Per  Lord  Kllenboroiigh,  C.J., 
ItmufU  T.  Maequitter,  (1807)  1  Camp. 
l>.  19  n. 

{e)  Barrett  v.  Long,  (1851)  3  H.  L.  C. 


395  ;  Darby  v.  OuteUy,  (1856)  1  H.  U. 
N.  1. 

^rf)  Caryll  v.  Daily  Mail  Puhlitliing 
Co.,  (1904)  90  L.  T.  307,  C.  A. 

[e)  Hemmingt  v.  Oatfon,  (1858) 
E.  b.  &  E.  346. 
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MALICE. 

a  malicious  motive  in  the  publication.  "  Malice  proved  to  exi 
at  the  time  of  the  trial  but  connected  with  the  subject-matter 
it,  may  well  be  believed  to  have  existed  at  the  time  of  speaki] 
the  words  "  (o).  However,  merely  to  put  a  plea  of  justificati^ 
on  the  record  is  perfectly  consistent  with  good  faith,  and  wi 
therefore,  afford  no  evidence  of  malice  (b). 

In  Jackson  v.  Hopperton  (c)  the  plaintiff  had  been  in  the  defe 
dant's  service.  He  charged  her  with  stealing  some  money  t 
did  not  dismiss  her.  She  subsequently  left  his  service 
another  ground.  He  offered  to  take  her  back  and  say  nothi 
about  the  money.  He  also  offered  to  give  her  a  character  if  s 
would  confess  the  theft.  This  she  refused  to  do,  and  subi 
quently,  in  answer  to  inquiries,  he  again  asserted  the  chari 
It  was  held  that  there  was  a  general  lack  of  good  faith  about  1 
conduct,  which  entitled  tte  jury  to  consider  that  his  real  moti 
was  spite  at  the  plaintiff's  leaving  his  emplojTaent,  and  not 
desire  to  give  proper  information. 

If  a  defamatory  publication  is  made,  not  in  the  interest  of  1 
party  himself  nor  in  ttt*  discharge  of  a  special  duty,  nor  in  pi 
suance  of  any  invitation,  the  motives  by  which  it  was  prompi 
are  generally  more  or  less  open  to  suspicion.  Slight  evidei 
of  malice,  therefore,  will  suffice  in  the  case  of  an  officious  a 
purely  voluntary  communication  (d).  Where  the  defendant,  af 
appearing  against  the  plaintiff  in  a  county  court,  spontaneou 
sent  a  report  of  the  proceedings  to  a  newspape.,  this  was  h 
sufficient  to  justify  a  finding  of  malice ;  the  evidence  of  a  I 
motive  was  small,  but  the  probability  of  a  good  motive  v 
smaller  (e). 

The  question  whether  the  malice  of  an  agent  will  rendei 
corporation  liable  for  a  libel  published  on  a  privileged  occas 
i      iscussed  elsewhere  (/). 

a  applying  the  general  principles  of  the  law  of  damages 
actions  of  defamation,  there  are  certain  specif-  considerate 


(a)  Per  Cur.,  Sinipnon  v.  Hohintnn, 
(1848)  12  Q.  B.  p.  514. 

(»)  n'ihtm  V.  Jlobiruon,  (1815)  7  Q.  B. 
68. 

(f)  (1864)  16  C.  B.  N.  8.  829. 


(d)  PattUoH  V.  Junrt,  (1S23)  3  M.  t       pp.  60  61. 


Ey.  101. 

(f)  Sterem  v.  Sampton,  (1879; 
Ex.  D.  53. 

(/)  Citizetix  Life  Atruranee  f'c 
Brau>H,  (19U4)  A.  C.  423.   And  see  ab 
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which  require  discussion.  This  is  a  kind  of  action,  as  already 
pointed  out,  in  which  (except  in  some  kinds  of  slander)  no  proof 
of  actual  damage  is  necessary.  Tue  plaintiff,  therefore,  need 
only  lay  before  the  jury  the  words  or  writing  of  which  he  com- 
plains, and  leave  them  to  say  to  what  amount  of  compensation 
he  is  entitled  from  the  mere  fact  of  such  imputations  having 
been  made  (a).  The  general  damages,  however,  may  be  aggra-  Aggravation, 
vated  by  evidence  of  the  circumstances  of  the  publication,  of  the 
conduct  of  the  defendant  with  reference  thereto,  and  of  the  effect 
which  it  has  actually  produced. 

The  extent  of  the  damage  which  defamatory  matter  may  cause  Extent  of 
must  clearly  depend  to  a  great  degree  upon  the  extent  of  the  ?"*>•'<:»"<»»• 
publicity  given.  It  is  one  thing  for  a  man  to  be  libelled  in  a 
private  letter  read  by  a  single  correspondent,  another  for  him  to 
be  held  up  to  the  hatred,  contempt,  or  ridicule  of  the  general 
public  in  a  newspaper  or  placard.  Therefore,  even  though  the 
defendant  in  his  pleadings  admit  the  publication,  the  plaintiff  is 
nevertheless  entitled  to  prove  its  manner  and  extent  (b).  If  a 
libel  has  appeared  in  a  newspaper,  the  plaintiff  is  not  confined 
to  the  damage  likely  to  have  been  caused  by  the  publication  of 
the  particular  copy  which  he  gives  in  evidence,  but  may  also 
invite  the  jury  to  consider  the  extent  to  which  copies  have  been 
multiplied  and  circulated.  "  In  order  to  show  the  extent  of  the 
mischief  that  may  have  been  done  to  the  plaintiff  by  a  libel  in  a 
newspaper,  you  have  a  right  to  give  evidence  of  any  place  where 
any  copy  of  that  libel  has  appeared,  for  the  purpose  of  showing 
the  extent  of  the  circulation  "  (c). 

"The  spirit  and  intention  of  the  party  publishing  a  libel  are  Spirit  and 
tit  to  be  considered  by  a  jury  in  estimating  the  injury  done  to  '""'^t'o"- 
the  plaintiff  "  (d).  It  is  more  grievous  to  be  defamed  out  of  per- 
sonal spite  and  ill-will  than  through  mere  lack  of  proper  care 
and  consideration.  In  the  former  caso  there  is  insult  as  well 
as  injury.  The  malice  which  aggravates  damages  is  not  merely 
the  absence  of  right  motive,  as  in  the  case  of  privilege,  but  the 
presence  of  some  bad  motive.    The  jury  may  even  take  into  con- 

(«)  'J'rijipy.  ni>ma»,{\S2l)3B.kC.  (r)  Per  Pollock,  C.B.,   Oathercolo  v. 

*27.  Miall.  (1846)  ir>  M.  k  W.  p.  3.S1. 

(A)  I'lw*  V.  Srrell,  (1835)  7  C.  &  1'.  (</)  Per   Cur.,   Pfirmn   v.   Lemaitre, 

=  '''3-  (184o)  5  M.  i  G.  p.  720. 
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aideration  the  malicious  conduct  of  the  defendant  subsequent  t 
the  publication,  as  evidence  of  the  spirit  in  which  the  publicatio 
was  made  (a). 

It  will  be  a  matter  of  aggravation  if  the  defendant  has  persis 
tenth"  and  deliberately  given  publicity  to  the  defamation  con 
plained  of  (b),  if  he  has  on  other  occasions  disparaged  or  assaile 
the  plaintiff's  reputation,  if  in  his  conduct  of  the  litigation  h 
has  shown  a  spirit  of  determined  hostility,  has  persisted  i 
unfounded  imputations  and  introduced  new  ones(f).  The  plan 
tiff  is  not  precluded  from  giving  other  acts  of  the  defendant  i 
evidence  to  prove  malice,  by  the  fact  that  they  are  in  themselvc 
causes  of  action,  but  the  jury  should  be  cautioned  to  treat  ther 
not  as  independent  heads  of  damage,  but  only  as  mere  matte 
of  aggravation  (</),  . 

A  plaintiff  is  entitled  to  damages  by  reason  of  the  mere  pr 
bability  that  consequences  injurious  to  him  may  ensue  from  tl 
defamation,  but  he  may  strengthen  his  case  by  proving  that  sue 
consequences  have  in  fact  ensued.  If,  for  instance,  he  has  be* 
held  up  to  ridicule  in  a  newspaper,  he  may  show  that  this  h 
led  to  his  being  laughed  at  by  particular  persons  {e).  Similarl 
a  tradesman,  of  whom  a  widely-circulated  libel  has  been  pu 
lished,  may  prove  a  general  falling  off  of  custom,  even  thouj 
he  does  not  allege  it  in  his  pleading  (/).  Thus,  where  a  shi 
owner  was  libelled  in  a  newspaper  in  respect  of  his  manageme 
of  one  of  his  vessels  and  claimed  no  special  damage,  he  w 
allowed  to  give  in  evidence  the  amount  to  which  ihe  profit  of  ti 
next  voyage  had  fallen  below  the  average  {g).    But  in  such  cas 


(a)  Praed  v.  Graham,  (1889)  24 
Q.  B.  D.  53. 

(ft)  Delegall  v.  HighUij,  (1837)  8 
C.  k  P.  444  ;  Plunkett  v.  Cohbett,  (1804) 
5  Esp.  136. 

(<•)  Per  Cockburn,  C.J.,  Ri*k  Allah 
Bey  V.  U7(««/(«r»^(1868),  18  L.  T.  N.  S. 
p.  620  ;  per  Cockburn,  C.J.,  Blake  v. 
Steveia,  (1864)  4  F.  i  F.  p.  240.  It  is 
said  in  Warne  v.  Chadwell,  (1819)  2 
Stark.  457,  that  if  other  libels  are  given 
in  evidence  by  the  plaintiS  to  prove 
malice,  the  defendant  may  justify  such 
libels.  Great  practical  inconvenience 
would  attend  such  a  rule.    See  below, 


p.  024. 

(d)  Per  .C«>';  Pearton  v.  Leiiiait 
(1843)  6  M.  &  G.  p.  720.  See,  howov 
Darby  v.  Outeley,  (1856)  1  H.  4c  N.  1 

(<■)   Conk    V.    Ward,    (1830)    6    P.ii 
409  ;  see  Goslin  v.  Carry,  (1844)  7 
&  O.  342. 

(/)  Harriion  v.  Pearce,  (1858) 
L.  T.  O.  S.  298  :  Bluch  v.  Laivii 
(1885)  "  Times  L.  R.  497.  In  so 
cases  pnof  of  loss  of  profession.il 
come,  or  falling  oS  of  business,  is  oss 
tial  to  maintenance  of  action  :  Doeha 
V.  Dougall,  (1899)  80  L.  T.  556. 

(j)  /.lyraTnv,  /;.7h'j.'.';!.  (1840)  6  Bi 
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the  plaintiff  gives  the  evidence  in  question  merely  for  the  pur- 
pose of  emphasising  the  fact  that  that  has  actually  happened 
which  the  law  would  presume  without  proof.  "  It  is  not  special 
damage,  it  is  general  damage  resulting  from  the  kind  of  injury 
he  has  sustained"  (a).  He  may  also  prove  special  or  conse- 
quential damage,  provided  he  claims  it  in  his  pleading,  hut  not 
otherwise  (h). 

From  the  nature  of  things  the  special  or  consequential  damage 
must  almost  invariably  be  connected  with  the  defamation  by  the 
intervening  act  of  some  third  person  (c).  A.  defames  B.  to  C, 
and  C.  thereupon  acts  in  a  manner  which  causes  damage  to  B. 
The  3t  of  C,  under  such  circumstances,  may  be  perfectly  lawful. 
He  may  be  a  customer  of  B.,  and  cease  to  deal  with  him,  or 
lie  may  impose  more  onerous  terms  on  him  (d),  or  being  his 
employer  may  give  him  due  notice  to  quit  (e).  It  may,  though 
unlawful  in  fact,  be  lawful  on  the  assumption  that  the  charge 
made  by  A.  is  true,  as,  for  instance,  if  C.  be  the  employei  B. 
and  dismiss  him  without  notice  on  a  false  charge  of  dishonesty. 
Finally,  the  act  of  C.  may  be  unlawful  even  supposing  the 
charge  is  true.  In  the  first  two  cases  A.  is  liable  for  the  con- 
sequences (./'),  but  in  the  third  he  is  not,  for  the  law  does  not 
recognise  it  as  natural  that  any  one  should  knowingly  do  what 
is  illegal  ((/). 

A  frequent  consequence  of  the  publication  of  a  slander  is  that 
it  is  repeated  to  other  people  by  those  to  whom  it  is  first  pub- 
lished. Upon  the  question  whether  the  original  utterer  of  the 
slander  is  liable  for  dairage  ensuing  from  its  repetition,  the 
following  rules  seem  to  be  established  by  the  cases : — 

1.  Where  the  slander  was  intended  to  be  repeated,  as  where  it 


y.  C.  212  ;  overruling  in  effect  Delegall 
V.  Ilighley,  (1837)  8  C.  &  P.  444. 

(o)  Per  Pollock,  C.B.,  (1858)  32  L.  T. 
0.  S.  298. 

(/')  Jiluck  V.  i(>!-«ri«^,(1885)  1  Times 
1..  U.  497. 

('■)  In  Allfop  V.  >ia«<»/),  (I860)  5  H. 
^;  X.  534,  it  was  attempleil  to  prove 
illness  resulting  from  defamation  as  a 
special  damage,  but  it  was  held  not  a 
natural  consequence. 

{■■.')  4.'.-"^' V.  MiUar't  Kari-i ,in^  Jnrrr.h 


ForeKtf,  Ltd..  (1905)  91  L.  T.  722.  C.  A. 

(c)  As  to  when  damage  in  this  case 
is  too  remote,  see  Speake  v.  Hughes, 
(1904)  1  K.  B.  138,  C.  A. 

(/)  yitvninn  v.  Zrtc/i«;v/.(lfi4<i)  Aleyn. 
3;  Dati»  v.  Gardiner.  (1.593)  4  Rep. 
16  b  :  j>er  Lord  Cam|ibell,  Lijiivh  v. 
Kiwjht.  (1861)  9  H.  L.  C.  pp.  590-1  ; 
explaining  Vuarx  v.  HV/cnc*.v,  (1806) 
8  East.  1. 

(</)  Lynek  v.  Knight.  (1861)  9  H.  L.  C. 
S77. 
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is  told  to  a  notoriouB  tale  bearer  and  tattler  with  the  very 
hope  that  its  circulation   in  the  neighbourhood  will  be  thereby 
secured  (a),  the  original  utterer  will  be  responsible  for  the  repeti- 
tion although  he  did  not  in  fact  authorise  it  (6).    He  cannot  be 
heard  to  say  that  the  damage  resulting  from  such  repetition  is 
too  remote.     The  case  of  Parkea  v.  Prescott  (c)  may  seem  at  first 
sight  opposed  to  this  view.     Defamatory  statements  having  been 
made  against  the  plaintiff  at  a  Board  of  Guardians,  the  defen- 
dants used  various  expressions  indicating  a  desire  that  the 
reporters  present  should  publish  these  statements  in  the  local 
press,  and  they  were  in  consequence  published.     The  defendants 
were  sued,  not  in  respect  of  the  original  slanders,  which  were 
not  actionable,  but  in  respect  of  the  libels  which  appearo''  in 
the  newspapers,  and  the  majority  of  the  Court  held  that  tij^re 
was  evidence  to  fix  them  with  liability  as  the  publishers  of  buch 
libels,  adding,  however,  "  that  loose  expressi  -ns  of  a  mere  wish 
or  hope  that  proceedings  should   be  published  would  not  be 
suflScient  to  fix  liability  on  the  defendants  in  cases  like  the 
present "  (<i).    Here,  however,  the  decision  was  on  the  question 
of  authority,  not  on  the  question  of  intention.     It  was  clearly 
necessary  to  show  that  the  defendants  were  parties  to  the  wrong- 
ful act  alleged,  since  otherwise  they  could  not  be  liable  at  all ; 
but  if  a  wrongful  act  is  once  proved  agamst  a  man  he  may  be 
liable  for  consequential  acts  to  which  he  is  not  a  party,  provided 
such  acts  have  naturally  followed. 

Many  cases  might  be  put  in  which  the  intention  of  the  defen- 
dant  would  be  a  material  element.  Suppose  A.  should  receive  a 
scandalous  anonymous  letter.  He  shows  it  to  B.,  expressing 
his  intention  of  horse-whipping  the  writer  if  he  can  be  dis- 
covered. B.  hoping  and  intending  that  A.  will  carry  out  his 
threat,  falsely  and  maliciously  soiys  that  the  letter  is  in  the 
writing  of  C,  and  A.  thereupon  assaults  C.    It  is  apprehended 


(ff)  Lady  Sneervrell :  "  Did  you  circu- 
late the  report  of  Lady  Brittle's  intrigue 
with  Captain  Boastall  ? " 

Snake  :  "  That's  in  as  fine  a  train  as 
your  ladyship  could  wish.     In  the  rr 
nion  course  of  things  I  think  it 
reach  Mrs.  Chickitt's  ears  within  lour- 
and-twenty  hours ;  &u      ien,  yon  know, 


the  business  is  as  gootl  as  done."  School 
for  Scandal,  act  1,  sc.  1. 

(*)  Per  Lopes,  L.J.,  Simght  v.  6m- 
nc  y,  (1891)  60  L.  J.  Q.  B.  p.  232  ;  /ifr 
Bowen,  L.J.,  Rateliffe  m.  Etaiu,  (1892). 
2  Q.  B.  630. 

(<J)  (1869)  L.  R.  4  Bx.  169. 

((f)  Ihid.,  p.  177. 
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that,  though  ordinarily  an  illegal  act  is  not  a  natural  con- 
sequence, B.  ought  in  this  case  to  be  liable  to  C.  for  the  damage 
caused  by  the  assault,  insomuch  as  it  was  a  result  he  intended  (a). 
2.  Where  the  slander  is  uttered  under  circumstances  under 
which  it  is  a  priori  probable  that  it  will  be  repeated,  the  original 
slanderer  will  be  liable  for  the  repetition  although  not  in  fact 
intended.  For  the  purpose  of  determining  what  those  circum- 
stances are  which  will  render  repetition  probable,  the  most 
important  element  to  take  into  consideration  is  the  number  of 
persons  to  whom  the  original  slander  is  published. 

(a.)  Where  the  slander  is  published  to  a  single  person,  it  is 
<in  the  absence  of  circumstances  which  would  render  the  repeti- 
tion privileged)  unlikely  to  be  repeated,  and  therefore  if  it  be  in 
fact  repeated,  the  original  slanderer  will  not  in  general  be  liable 
for  the  consequences  of  the  repetition.  Thus  in  Ward  v. 
Weeks  (b),  the  defendant  said  to  a  single  person,  named  Bryce, 
that  the  plaintiff  was  a  rogue  and  swindler.  Bryce  repeated  iL  to 
one  Bryer,  who,  in  consequence  ceased  to  deal  with  the  plaintiff. 
It  was  held  that  the  defendant  was  not  liable.  So  in  Dixon  v. 
Smith  {c),  where  the  defendant  told  an  individual  patient  of  the 
plaintiff,  who  was  a  surgeon,  that  the  plaintiff  had  been  guilty 
of  incontinence,  and  the  plaintiff  claimed,  not  only  for  loss  of 
that  patient's  custom,  but  also  for  a  general  falling  off  of  custom, 
it  was  held  that  he  could  not  recover  for  the  latter,  because  it 
must  have  been  the  result  of  repetition,  and  such  repetition  was 
not  under  the  circumstances  the  natural  consequence  of  the 
slander. 

The  same  rule  would  seem  to  apply  to  a  libel  contained  in  a 
private  letter.  The  writer  of  a  libellous  letter  is  prima  facie  not 
answerable  for  any  damage  which  may  result  if  his  correspondent 
shows  the  letter  to  a  third  party.  No  doubt  in  Ratcliffe  v. 
Evans  (d)  Bowen,  L.J.  says  generally :  "  In  the  case  of  a  per- 
sonal libel,  general  loss  of  custom  may  unquestionably  be  alleged 
and  proved."    But  it  is  evident  from  the  context  that  be  was 


Where 
repetition 
antece<lentij 
probable. 
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sin},'le  perwjn. 
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i'()  See  above,  p.  143,  and  obserra- 
tions  there  on  Chamberlain  v.  Boyd, 
<1SS3)  n  Q.  B.  D.  407. 

{h)  (1830)  7  Blng.  211. 


(<■)  (1860)  5  H.  &  N.  4.50  ;  and  see 
Ayre  v.  Craven,  (1834)  T  A.  i  E.  2. 
(d)  (1892)  2  Q.B.  p.  629. 
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there  referring  to  libels  pnblished  in  newspapers  or  other 
widely-circulated  documents,  anil  not  to  a  libel  contained  in  a 
private  letter  (a). 

(b.)  Where  the  slander  is  published  in  the  hearing  of  several 
persons,  it  is  not  improbable  that  it  will  be  repeated,  and  in  such 
case  the  defendant  will  be  responsible  for  the  repetition.  Thus 
in  Evans  v.  Harries  (b)  where  a  slander  of  a  publican  in  the  way 
of  his  trade  was  uttered  in  his  public-house  "  in  the  presence  and 
hearing  of  divers  customers  "  the  plaintiff  was  allowed  to  give 
evidence  of  a  general  diminution  of  profits,  although  such  diminu- 
tion might  well  have  been  due  to  a  withdrawal  of  custom  by 
persons  other  than  the  defendant's  immediate  audience.  Similarly 
in  Ridinfi  v.  Smith  (c)  where  the  slander  was  uttered  in  the 
presence  of  three  or  more  persons  while  on  their  way  to  church 
upon  a  public  occasion,  it  wks  held  that  general  loss  of  custom 
might  be  proved. 

8.  Even  where  the  slander  is  published  only  to  a  single 
person,  and  the  defendant  does  not  intend  it  to  be  re^/eated,  he 
is  nevertheless  responsible  if  the  hearer  owes  it  as  a  duty  to 
some  one  else  to  repeat  to  him  what  he  has  heard.  For  instance, 
where  a  husband,  being  informed  that  the  plaintiff,  a  milliner 
with  whom  his  wife  was  in  the  habit  of  dealing,  was  unchaste, 
told  his  wife,  who  withdrew  her  custom  (d) ;  where  a  slander  was 
spoken  of  a  constable  in  the  presence  of  a  police  inspector,  who 
in  the  discharge  of  his  duty  reported  it  to  his  superior  officers, 
whereby  the  constable  was  dismissed  from  the  force  (e) ;  in  both 
cases  the  original  slanderer  was  held  liable. 

It  is  permissible  to  a  defendant  to  seek  to  mitigate  the  damages 
to  be  awarded  against  him,  by  proving  circumstances  which  show 
that  he  did  not  act  with  deliberate  malice,  or  by  impeaching  the 
general  reputation  of  the  plaintiff.    In  certain  cases  he  may 

(«)  The  dictum  of  Grove.  J.,  in  Clat-ke      as  bad  law. 


V.  Morgan.  (1877)  38  L.  T.  N.  8.  p.  355, 
that  a  plaintiff  in  an  action  of  slander 
"may  give  general  evidet.ce  of  damage, 
which  must  in  most  cases  have  been 
caused  by  the  repetition  of  theslander," 
without  regard  to  the  question  wliether 
the  original  slander  was  published  to 
one  person  or  many,  must  'U;  regaiJeu 


(/;)  (1856)  1  H.  &  N.  251. 
(r)  (1876)  1  Ex.  D.  91. 

(d)  Deri-y  v.  Hundley,  (1867)  16  L.  T. 
N.  H.  263. 

(e)  See  iier  Lord  Denman,  C.J.,  Km- 
dilhm  V.  Maltbi/,  (1842)  Car.  &  M. 
p.  408. 
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prove  that  compensation  has  already  be«n  obtained  for  what  is 
substantially  the  same  injury.  When  the  plaintiff  seeks  to 
recover  special  damage  the  defendant  may  rely  on  any  facts 
which  tend  to  disprove  the  connection  between  the  defamation 
and  the  consequential  injury  allege('. 

(a.)  It  is  A  mitigating  circumstance  if  the  publication  of  Provocation. 
defamatory  matter  takes  place  under  circumstunces  of  strong 
provocation.  Such  provocation  must,  however,  be  in  pari  materia 
with  the  retaliation.  It  would  not  be  available  in  mitigation  of 
damages  in  an  action  of  defamation  to  prove  that  the^plaintiff 
had  previously  assaulted  the  defendant.  It  was  formerly  con- 
sidered that  one  libel  could  not  be  considered  as  excusing  another 
unless  they  both  referred  to  the  same  subject-matter  (a).  The 
rule,  however,  appears  now  to  be  relaxed,  and  it  is  sufficient  if 
the  circumstances  are  such  as  to  raise  a  fair  presumption  that 
the  first  defamation  provoked  the  second  {h).  If  two  men  set  to 
work  to  libel  each  other,  neither  can  have  a  claim  for  substantial 
damages  (c). 

A  difficulty  arises  with  regard  to  the  admission  in  evidence  of 
Ubels  on  the  defendant  published  by  the  plaintiff,  for  if  they  are 
introduced,  the  latter,  it  would  seem,  ought  in  justice  to  be 
allowed  to  explain  the  circumstances  attending  their  publication, 
to  show  that  they  were  true  or  privileged  :  and  this  would  involve 
the  raising  of  a  multiplicity  of  cross  issues  (</). 

It  is  clear  that  nothing  can  be  said  to  be  a  provocation  which 
does  not  come  to  the  knowledge  of  the  person  provoked.  It  is 
not,  therefore,  sufficient  for  the  defendant  to  show  merely  that 
Ubels  have  been  published  of  him  by  the  plaintiff  (c). 

(b.)  It  seems  to  be  considered  a  less  malicious  act  to  repeat  than  jiere 
to  originate  a  defamatory  statement.    Thus,  in  one  case  a  defen-  ''^P*^'"''^"- 
dant  was  allowed  to  prove  that  he  had  copied  the  libel,  which 


(a)  May  v.  linncii,  (1824)  3  B.  &  C. 
113  ;  Tarpley  v.  lilahey,  (1836)  2  Bing. 
N.  C.  437. 

(*)  Per  Denman,  C.J.,  Miwre  v. 
Oa»aer,  (1836)  1  Moo.  &  R.  451  n.  See 
}yatt>,  V.  FrMer,  (1837)  7  A.  4:  E.  223. 

('•)  Per  Mansfield,  C.J..  Finm-rtij  v. 
Tipjiei;  (1809)  2  Camp.  \\  77. 

(d)  in  May  y.Ji town,  (182*)  3  B.  &C. 

C.T. 


113,  Lord  Tenterdon  allowed  it  to  be 
■tsked  gi'neially,  whether  the  plaintiff 
had  libelled  the  defendant,  but  rejectefl 
evidence  of  particular  libels.    A  general 

question  of  the  saiiio  kind  was  rejecte<l 

in    Wtihley    V.   MnmDi.    (1826)    Ry.   A; 

Moo.  422.     See  above,  p.  619. 

(f)   n'aftii  V.  Fr,,,ei:  (1837)  7  A  &  E 

223. 
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Apology. 


Apology  in 
public  press. 


was  the  cause  of  action,  from  another  publication,  and  had 
softened  it  in  the  process  (a).  In  most  of  the  cases,  how- 
ever, it  is  said  that  evidence  of  such  a  kind  is  not  admissible, 
unless  it  appear  on  the  face  of  the  defamatory  publication 
that  it  is  a  mere  repetition,  and  the  original  authority  be 
disclosed  (b).  The  not  very  satisfactory  reason  for  this  rule 
would  seem  to  be,  that  if  a  party  defamed  knows  the  person  who 
originally  attacked  his  character,  he  ought  to  proceed  against 
him,  and  not  against  those  who  have  merely  Landed  on  the 
scandal  (c). 

(c.)  It  has  been  held  in  an  action  for  slander  against  a  husband 
and  wife,  that  an  apology  by  the  Intter  is  not  admissible  as 
evidence,  for  the  plaintilT,  against  the  former  (d).  By  6  &  7 
Vict.  c.  96,  s.  2,  it  is  provided  that  in  an  action  for  libel  con- 
tained in  any  public  newspaper  or  other  periodical  publication, 
it  shall  be  competent  to  the  defendant  to  plead  that  such  libel 
was  inserted  in  such  newspaper  or  periodical  publication  without 
actual  malice  and  without  gross  negligence,  and  that  before  the 
commencement  of  the  action,  at  the  earliest  opportunity,  he 
inserted  in  such  newspaper  or  other  periodical  publicution  a  full 
apology  for  the  said  libel,  or  if  the  newspaper  or  periodical 
publication  in  which  the  libel  appeared  should  be  ordinarily 
published  at  intervals  exceeding  one  week,  had  offered  to  publish 
the  said  apology  in  any  newspaper  or  periodical  publication  to  be 
selected  by  the  plaintiff  in  such  action  (c). 


(a)  Cirevy  v.  Carr,  (1IS3.-))  7  C.  A:  P. 
64  ;  see  too  MuUett  v.  Jlultmi,  (18(i3)  4 
Esp.  247  ;  neniiett  v.  Bennett.  (1834)  6 
C.  &  P.  588  ;  tMit  V.  Chapman,  (1827)  2 
C.  &  P.  .">70 ;  Duncjnihe  v.  Uaniell, 
(1837)  2  Jur.  32  ;  but  see  Talbutt  v. 
Clark,  (1840)  2  Moo.  A:  R.  312. 

(A)  Mills  V.  Speneer,  (1817)  Holt, 
533;  Biehardi  v.  Jiichaiih,  (1844)  j 
Moo.  ii  R.  557  ;  see,  however,  Huunders 
V.  .Vilh,  (18;jy)  6  Ring.  213. 

(e)  The  ru.e  may  perhaps  be  a  sur- 
vival of  the  doctrine  laid  down  in 
one  of  the  resolutions  in  7'Ae  £arl  of 
yorthamptun'g  Ca^e,  (1612).  "  In  a 
private  action  for  the  slander  of  a 
common  person  if  J.  S.  publish  that  he 
hath  heard  J.  N,  say  that  J.  G.  was  a 


traitor  or  thief ;  in  an  action  of  tlie 
case,  if  the  truth  be  such,  he  may 
justify"  (12  Rep.  p.  134).  It  is  quite 
certain,  however,  that  the  resolutiou 
and  the  notion'  underlying  it  are 
altogether  exploded.  See  De  Cfespiijnij 
V.  WcUedcy,  (1829)  5  Ring.  3!»2 ; 
M'Phemon  v.  Daniels,  (1829)  10  ''•  ic  C. 
2G3  ;  Tidnian  v.  Aiiulie,  (1854)  nj  K.\. 

6a> 

(<1)  Tait  v.  lieggs,  (1905)  2  Ir.  R.  525. 

(e)  The  section  went  on  to  provide 
for  payment  into  Court,  but  this  part  is 
repealed  (42  &  43  Vict.  c.  69),  being 
rendered  unnecessary  by  the  general 
provisions  as  to  payment  into  Court  in 
all  cases ;  and  see  Lafone  v.  Smith, 
(l6os)  3  H.  *  N.  735. 
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The  first  section  of  the  same  Act  enables  an  offer  of  an  apology 
to  be  pleaded  in  mitigation  in  all  actions  of  libel. 

(d.)  A  plaintiff  who  brings  an  action  of  .lefamation  puts  hia   n-.ui  r.puta- 
reputation  in  issue.    If  he  has  none  to  lose,  attacks  on  his  ",""  "L 
character  cannot  have  really  injured  him  and  cannot,  therefore.  """     ' 
entitle  liim  to  substantial  damages.    A  defendant  consequently 
may  give  evidence  of  the  plaintiff's  general  bad  reputation  in 
respect  of  the  subject-matter  of  the  publication  in  question.     It 
is.  of  course,  immaterial,  if  the  cause  of  action  be  an  imputation 
of  drunkenness,  to  show  that  the  plaintiff  is  reputed  dishonest. 
The  evidence    of    reputation  must  be   strictly  general.     If  a 
particular   act  of  misconduct  is  imputed  it  is  not  permissible 
to  suggest  that  he  has  been  guilty  of  similar  misconduct  on 
other   occasions   or   has   been   charged   with    or    suspected   of 
such  misconduct  (a).    It  is  to  be  observed  that  there  are  some 
cases  in   which   the  fact  that  a  plaintiff  is  of  bad  reputation 
may  have  the  effect  of  aggravating  the  injurious  character  of 
a  defamatory  statement.      Thus  an  imputation  of  insolvency 
may  serve  to  ruin  a  trader  whose  credit  is  tottering,  while  it 
would  have  no  effect  on  a  man  of  firmly-established  commercial 
reputation. 

(e.)  In  ordinary  cases  where  libels  or  slanders  of  the  same   Damages 
■effect  and  against  the  same  person  are  published  in  more  than  IfmJiaf  nS' 
one  quarter,  each  publication  is  to  be  considered  separately,  and  ' 
ihe  jury  are  to  say  what  damage  they  attribute  to  it  (6).    It  is 
not,  however,  within  the  province  of  the  jury  to  sever  the  damages, 
hy  allocating  the  particular  proportions  of  a  lump  sum  among 
the  various  tort  feasors  (c)  although  the  measure  of  damages  is 
the  aggregate  of  the  injury  received  from  all  (d).    If  A.  and  B. 
both  published  similar  libels  against  C,  and  C.  recovers  damages 
against  A.,  and  then  sues  B.,  B.   cannot  prove  the  damages 
recovered  against  A.  as  a  mitigation  of  the  damages  recoverable 
against  himself;  because  the  supposition  is  that  the  injuries  are 


(a)  See  the  juJgment  of  Cave,  J.,  in 
Si-ott  V.  Sampson,  (1S82)  8  Q.  B.  D. 
pp.  498  tqq.,  ivhere  all  the  authorities 
are  collected. 

!h)  Hnrnsoii    v.    Pcurce,    (ISos)     1 
.F.  it  F.  567. 


((■)  DawwH  V.  .\r-CMl<uid  .<•  Otheri, 
(1839)  2  Ir.  R.  486  ;  see  also  Brown  v. 
AUeii  .<•  Another,  (18()2)  4  Esp.  157. 

(d)  Clark  V.  XewMaiii,  (1847)  1  Ex. 
131  ;  Alderson,  B.,  at  p.  140. 
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distinct  and  the  damages  distinct.  Practically  however  the 
result  is  that  a  man  may  be  compensated  half  a  dozen  times  over 
for  what  is  in  truth  but  one  wrong.  However,  as  regards  news* 
papers,  it  is  now  enacted  that  "  at  the  trial  of  any  action  for  a 
libel  contained  in  any  newspaper,  the  defendant  shall  be  at 
liberty  to  give  in  evidence  in  mitigation  of  damages  that  the 
plaintiff  has  already  recovered  (or  brought  actions  for)  damages, 
or  has  received,  or  agreed  to  receive  compensation  in  respect  of 
a  libel  or  libels  to  the  same  purport  or  effect  as  the  libel  for  which 
such  action  has  been  brought"  (a). 

(f.)  Where  a  plaintiff  alleges  that  in  consequence  of  being 
defamed  by  the  defendant  he  has  suffered  special  damage,  it  is 
always  open  to  the  latter  to  suggest  that  the  damage  in  question 
is  attributable  to  other  causes.  If  a  customer  l)e  called  to  prove 
that  he  has  ceased  to  deal  with  the  plaintiff  in  consequence  of 
the  defendant's  imputations,  he  may  be  asked  if  he  did  not  act 
also  on  other  reports  which  reached  him,  and  what  those  reports 
were  (b).  If  a  plaintiff  has  suffered  a  general  loss  of  custom  and 
has  beer  defamed  in  more  than  one  quarter,  the  jury  must  con- 
sider the  probabilities  of  the  case  and  make  such  apportionment 
of  the  loss  as  they  can  (c). 


(«)  I'l  &  52  Vict.  c.  fit,  8.  »).  In  8.  5 
of  the  same  Act  are  contRine<l  i>ro- 
visions  for  the  consolidntion  of  actions 
for  libel,  where  the  publications  sued 
on  are  substantially  the  same. 

(i)  A'iiig  V.  ir'rt^*,  (1H38)  8  C.  &  P. 
614.    See  too  Ilo/iivwd  v.  TIiorH,  (1849) 


«  C.  B.  2'.t3. 

((■)  IlarriioH  v.  Pearre,  (1858)  1  F.  4; 
F.  567.  It  has  been  held  that  on  a 
statement  of  special  damage  by  loss  of 
custom  tlie  customers  themselves  must 
be  called  ;  Uartutt  v.  Allen,  (18.">8)  1 
F.  A:  F.  125. 


Canadian  Notes  to  Chapter  XYII. 

DEFAMATION. 

The  logical  ingenuity  that  characterises  the  English  law  of 
defamation  has  been  carried  into  the  law  of  the  English-speaking 
provinces  of  Canada.  As  might  be  expected,  this  ingenuity  has 
here  and  there  led  to  decisions  that  are  far  from  being  obvious 
matters  to  the  layman,  who  would  certainly  think  that  to  write  a 
letter  calling  his  neighbour  an  "  S.  B."  (a)  were  surely  a  greater 
offence  than  to  express  his  views  as  to  the  disinterestedness  of 

(rt)  See  Major  V.  MoGregor.ZO,  L.  K.  81. 
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a  lawyer  (a).     It  requires   a  highly  trained   iffial   iiitelloct   to 
distuigiUHh  between  mere  coarse  abuse  and  genuine  dtfuniation. 

LIBEL  ON   A  MAN  IN   HIS  OFFICE  (//). 

^V'ordB  charging  a  person  with  violating  a  public  trust  are  Ontario, 
words  libellous  per  »e,  and  do  not  require  connection  with  anv 
particular  office  ;  an  office  may  be  introduced  as  an  explanatory 
circumstance  (c).  ^ 

A  statement  that  the  defendant  felt  it  to  be  an  imposition 
practised  by  plaintiffs  on  the  public  in  charging  such  exorbitant 
prices  was  held  libellous  (</). 

A  written  paper  charging  an  attorney  with  l)eing  governed  New 
entirely  by  a  craving  after  his  own  gains,  without  regard  to  the  Bnunwick. 
interest  of  his  clients  and  reckless  of  bringing  them  to  ruin,  is 
libellous  (c). 

LIBEL:   IMPUTING   INSOLVENCY    TO   TRADER  (./). 

Reports  of  a  mercantile  agency  (.7)  and  messages  sent  by  a 
telegraph  company  (/t)  imputing  insolvency  in  a  trader  are 
actionable. 

Mercantile  agencies  in  regard  to  their  business  publications  do 
not  appear  to  be  in  a  better  case  than  other  members  of  the 
community,  their  qualified  privilege  not  extending  to  a  publication 
of  libellous  matter  to  all  their  subscribers  indiscriminately  (i). 

IMPUTING   CRIMINAL   OFFENCE  (it). 

\yord8  that  impute  an  offence  under  the  CWminal  Code  are  Nova 
actionable  per  »e.     Thus,  where  the  defendant  said  of  plaintil!',  gcotia. 
'  He  IS  a  bad  man  with  the  women ;  he  drugged  Mrs.  A.  M.," 
the  words  were  held  actionable  per  se  as  imputing  an  offence 
under  ss.  245,  246  (now  277,  278),  of  the  Criminal  Code  {I). 


Qi)  See  Andretof  v.  ir(7*(»«,  'A  Kerr, 
«6. 

(Ji)  V.  553,  »Mi>ra ;  see  also  p.  557. 

(c)  Joiifn  V.  Stewart,  Tay,  453  ;  cf. 
.VcLtii/  V.  CiiuHty  of  Bruce,  14  O.  R. 
39l<. 

(rf)  Onfurio  Otipjter  Lightning  Ji^td 
Co.  V.  Hewitt,  30  U.  T.  C.  P.  572,  not- 
withstanding  the  fact  that  the  plaintiffs 
sold  lightning  rods. 

((•■)  Andrew        WiUim,  3  Kerr.  8fi. 

(/ )  P.   55;->,  mpra ;  gee  also  p.  557, 


0/)  Cotiiette  V.  J)ttn,  18  S.  C.  R.  222 ; 
cf.  /Jon  Brewery  Cn.,  Ltd.  v.  Brad- 
street  Co.,  'J  B.  C.  K.  435. 

(A)  Dominion  Telegraph  Co.  v.  SHetr, 
10  S.  C.  R.  238. 

(/)  Todd  V.  Ditn,  15  A.  R.  86  ;  Jlobr>i- 
ton  V.  Bhh,  24  A.  R.  287  j  Lemay  v. 
Chamberlain,  10  O.  R.  G38. 

(t)  P.  55.5,  fupra. 

il)  fiamhle  v,  Hirtch/ield,  26  N.  S.  B. 
469. 
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Ontario. 


Ontario. 


HL.ANDEIt   OF  A  MAN  IN  HIS  OFFICE   OR  TRADE  (a). 

Words  tliat  the  plaintiff  bad  cheated  the  defendant  in  weight 
were  held  a  slander  of  the  plaintiff  in  hid  Imsineas  (b). 

CALLING  RELINQUISHED  (c). 

A  medical  practitioner  registered  in  Great  P  ain,  but  not  in 
this  province,  cannot  maintain  an  action  tot,..inst  a  person 
slandering  him  in  his  profession  (d). 


SLANDER:  IMPUTING  INSOLVENCY  TO  TRADER  (<•). 

Ontario  Where  the  words  used  cast  an  imputation  on  the  solvency  and 

financial  standing  of  the  plaintiff,  it  is  for  the  jury  to  say 
whether  they  were  spoken  in  reference  to  his  business  and 
calculated  to  injure  him  therein  ( /'). 

MISCONDUCT   OF  CLERGYMAN  (3). 

Ontario.  ^he  absurdities  of  the  English  law  are  faithfullv  reproduced 

in  the  decisions  of  our  Courts.  Thus  it  has  been  held  not  action- 
able (without  special  damage)  to  say  of  a  Church  of  England 
clergyman,  "  He  will  get  drunk ;  I  have  seen  him  drunk  "  (It),  or 
to  say  of  a  Methodist  preacher  that  he  i>c^  ^ompai);.  vith  a 
prostitute  and  defendant  could  prove  it  ((')• 

But  it  has  been  held  actionable  to  use  words  imputing  incest 
to  a  Methodist  paid  preacher  or  lay  exhorter  on  the  ground  that 
the  tendency  of  the  slander  is  to  occasion  the  loss  of  plaintiff's 
emploj-ment  or  office,  even  though  it  was  not  spoken  with 
reference  to  the  office  (A). 


Ontario. 


INNUENDO:  FUNCTIONS   OF   JUDGE   AND   JURY  (0. 

The  evidence  required  to  be  adduced  by  the  plaintiff  before  his 
cae«i  will  be  submitted  to  the  jury  is  discussed  in  the  case  of 


(«)  p.  557,  rupra;  gee  also  p.  o33, 
nipra. 

(Ji)  Mandeii  v.  IleniJermm,  22  V.  C.  R. 
6».-..  See  Fellowei  v.  Hunter,  20  U.  C.  R. 
382,  as  to  allegation  of  cheating  by  a 
real  estate  dealer  ;  Hloiiiaii  v.  Chitholm, 
22  V.  C.  R.  20,  finding  by  jury  that  words 
spoken  uf  plaintiff  in  the  way  of  his 
trade  ;  Allman  v.  Keiitel,  3  Ont.  P.  R. 
110,  slander  of  wife  of  tradesman. 

(c)  P.  558,  iiupra. 

(il)   akirrinij    v.   i^w*,   31    U,  C.  C.  P. 


423. 

(e)  P.  5(50,  tvpra  ;    sec  also  p.  653, 

(/)  LoU  V.  Drury,  1  0.  R.  577. 

(g)  P.  561,  also  p.  5.">8,  ntpra. 

(A)  Tighe  v.  Wicki,  33  U.  C.  K.  470: 

(i)  Breeze  v.  i!i!«i7»,  23  U.  C.  R.  'Ji. 

(*)  iStarr  v.  Gardner,  ti  O.  S.  512 : 
but  see  Palmi-r  v.  Suliiiet,  30  V.  C.  C.  P. 
481  ;  S.  C.  45  U.  C.  R.  l.".,  as  to  incest 
not  being  cognisable  offence. 

(/)  P.  562,  rujtra. 
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Major  V.  Midrifior  (a).  THIh  case  i«  of  iK-culiiir  intercHt  to  those  Ontario, 
who  affect  stroiiR  AiiRlo-Sftxi  u  collixiuinhHtiis.  Th«  ilefendant, 
in  a  poHtcnnl,  hh<;cI  the  letters  "the  8.  H."  with  r«)fere!ic«  to  the 
plaintiff.  The  innuendo  wiia  timt  theletterH  "H.  IJ."  meant  Bon- 
of-a-hitch.  Britton,  J.,  said :  "  Can  the  plaintiff,  relying  on  the  fact 
of  publication,  accept  the  postcard,  determine  for  himself  what 
the  letters  mean,  and,  without  evidence  that  any  other  jwrson  ho 
understood  them,  have  his  case  submitted  to  a  jury  ?  I  do  not 
think  he  can." 

Where  words  fairly  admit  two  meanings,  it  is  proper  to  leave  Manitoba, 
it  to  the  jury  to   say   in   which   Beti.se  they  were   uttered  (i). 
Whether  an  alleged  libel  has  the  meaning  ascribed  to  it  is  a 
question  for  the  jury,  and  if  the  question  is  not  considt-ed  by 
the  jury  a  new  trial  will  l)e  ordered  (c). 

In  a  case  which  turns  on  whether  tlie  defamatory  matter  was  KoTa 
used  in  the  sense  set  out  in  the  innuendo,  it  is  for  the  judge  to  Scotia, 
tell  the  jury  whether  the  words  used  were  capable  of  the  con- 
struction put  on  them  by  the  plairtiff,  and  to  leave  it  to  the  jury 
whether  the  words  were  in  fact  used  with  such  meaning  (</). 


LANGUAGE  PlilMA  FACIE  DEFAMATORY  (e). 


The  word  "  blackmailing  "  is  libellous  per  se  (/). 
The  epithet  "  blackleg  "  is  libellous  (//). 


Ontario. 

Britiih 
Colombia. 

"  A  d d  parcel  of  robl)ers  "  are  words  actionable  in  them-  i^ew 

selves  (/O.        .       ^    .    .  Bnmiwick. 

If  words  prima  facie  imputmg  felony  are  used  in  a  different 
sense  they  are  not  actionable.  Thus  a  charge  of  stealing  may  in 
some  cases  be  taken  to  be  merely  a  charge  of  trespass  (i). 

The  word  "  rebel  "  is  not  actionable  unless  it  is  used  in  a 
treasonable  sense  (A). 

To  write  of  a  man  that  his  outward  appearance  is  more  like 
an  assassin  than  an  honest  man  is  not  libellous  (I). 


(«)  .5  *■'.  L.  R.  81  :  G  O.  L.  U.  r,28.  The 
judge  (Britton,  J.)  further  tliounht  tliat 
the  words  in  thei  xpanJed  form  nre 
"  words  of  abuse,  are,  as  ofteu  used, 
absolutely  nienningless." 

(J)  Cameron  v.  Overeiid,  1  West. 
L.  R.  ()4.<  (liK)".).  Richards.  J.,  following 
Hitcliie  T.  SrxtoH,  04  L.  T.  210; 
Simmom  v.  Mitchell,  (J  App.  Cas.  !.")(>. 

((■)  Martin  v.  Free  Prei»,  8  M.  L.  R. 
50  :  21  S.  C.  R.  518  :  but  see  Iliggina  v. 
W.ilkeir.  17  S.  C.  R.  22:>. 

(.'/)  }(u,j  V.  Corbi'tt,  4  R.  ^V:  G.  407. 


(<•)  I'.  504.  miftra, 

(/)  Munlimald  t.  Mail  Printing  C'n., 
2  O.  L.  R.  27M. 

07)  Hugo  V.  r<«W,  1  B.  C.  R.,  Pt.  II.. 
36'.t. 

(A)  Ilea  y.McVeath,  2  Kerr,  301.  Se« 
Carrill  v.  MeLeod,  4  AH.  332  ;  Cmniek 
V.  Hi7«i«,  2  Kerr.  496,617. 

(0  Uerringtim  v.  Mrliay,  29  X.  B.  R. 
670. 

(*)  Beardiley  v.  Dibbler,  1  Kerr, 
246. 

(I)   LiDif/  V.  Gilheit,  4  All.  4».". 
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LANGUAGE  PRIMA  FACIE  INNOCENT  (a). 

Britisli  A  poster  issued  by  a  debt  collector  showing  accounts  with  the 

Colambia.  following  heading,  "  Accounts  for  Sale,  Victoria,  B.C.  The 
British  Columbia  Commercial  Agency  offer  the  following  accounts 
for  sale  at  their  office,"  was  held  libellous,  the  innuendo  being 
not  merely  that  the  plaintiff  was  justly  indebted  in  the  sum 
mentioned,  but  that  he  was  either  dishonest  or  insolvent  (Jb). 


Ontario. 


Ontario. 


Ontario. 


Nova 
Scotia. 


Ontario. 


PUBLICATION  (t). 

Publication  to  one's  stenographer  nay  be  sufficient  to  destroy 
a  qualitied  privilege  {(O- 


PUBLICATION ; 


LETTER  OPENED  BY  THIRD 
PERSON  M. 


Jackson  v.  Stale;/  is  an  amusing  case  of  publication  by  sending 
an  envelope  enclosing  an  account  to  an  illiterate  plaintiff  with 
items  like  the  following :  "  Stole  hay  during  winter,  §4.00." 
There  being  no  evidence  that  defendant  knew  the  plaintiff  could 
not  read,  it  was  held  that  there  was  no  evidence  of  publication  (/), 

JUSTIFICATION  (g). 

Justification  is  a  somewhat  dangerous  defence,  as  pleading 
it  and  attempting  to  prove  it  may  be  taken  as  some  evidence  of 
malice  and  an  aggravation  of  the  injury  (h). 

JUDICIAL  PROCEEDINGS  (i). 

A  letter  written  to  a  magistrate,  not  qua  magistrate,  but  in  his 
capacity  as  a  broker  or  agent  for  collection,  would  not  be 
privileged  {k). 

OFFICIAL  COMMUNICATIONS  TO  SUPERIORS  (0- 

Where  one  clerk  spontaneously  told  his  principal  that  another 
clerk  had  robbed  him,  it  was  held  not  privileged  (in). 


(a)  P.  565,  tiipra. 

(h)   M'olfeHd^/i  V.    (iilei>,  2   B.    C.   11. 
279. 

(<•)  P.  5<!8,  nupra. 

(d)  Pvterhangh  v.  OolA  Medal  Furni- 
ture  Mamifaeiuring  Co.,  7  O.  L.  R.  582. 

(e)  P.  572,  nupra. 

(f)  Jaclimn  v.  Staleij,  9  O.  R.  334. 

(g)  P.  673,  tupi-a. 


(/.)  Faucitt  V.  liiMth,  31  U.  C.  R.  2(53 ; 
see  Co-ridait  v.  IVilkhuon,  20  A.  R. 
184. 

(i)  P.  577, ,     'i-a. 

(k)  Loivt/tei  V.  Jia.fi-r,  22  N.  S.  R. 
372. 

(/)  P.  579.ji»//>c«. 

(ill)  Pi-ent'u-e  v.  Hamilton,  Dm.  398. 


Canadian  Notes. 

OFFICIAL  COMMUNICATIONS  GENERALLY  (a). 

Tlie  detection  of  irregularities  in  the  Post  Oftiee  often  leads  to 
communications  that  -  4  lire  to  have  the  veil  of  privilege  cast 
over  them  (b). 

PRIVILEGE:  :  CNCTI0N3  f'F  JUDGE  AND  JURY  (c). 

It  is  the  funcuon  ol  ti.a    judge  to   determine   whether  the  Ontario. 
occasion  was    privileged,  and  if  privileged,   in  the  absence  of 
evidence  of  malice,  there  is  nothing  to  be  left  to  the  jury  as  to 
bona  fides  or  otherwise  (rf). 

MALICE  («). 

It  having  been  decided  that  the  occ:isi<jn  is  privileged,  the  older  Ontario. 
cases  hold  that  actual  malice  (of  a  rather  formal  type)  must  l)e 
proved  extrinsically  to  the  communication  (f).  But  from  a  more 
recent  case  it  appears  dangerous  for  a  judge  to  attempt  to  define 
malice,  and  safer  to  leave  it  to  tlie  jury  to  say  wiiether  the 
defendant  acted  through  a  wrong  feeling  iii  his  mind  against  the 
plaintiff— some  unjustifiable  intention  to  do  him  wilful  injury  (0). 

Generally  the  defendant's  knowledge  of  the  falsity  of  a  statement 
18  evidence  of  malice  (/<) ;  but  not  so  his  pleading  justifiQation 
and  not  attemptiii)!  to  jiroie  it  (i). 

QUALIFIED  PRIVILEGE  DESTROYED  BY 
EXAGGERATED  LANGUAGE  (A). 

The  case  of  Fnia-  v.  Kinnersley  {I),  which  the  authors  of  the  Ontario 
text  consider  no  longer  law,  has  been  followed  in  the  Upper 
Canada  case  of  Graham  v.  Crazier  {m). 

CONFIDENTIAL  RELATIONSHIP  («) :  TRADE 
ASSOCIATION. 
A  communication  by  the  secretary  of  a  trade  association  to  the 


627e 


(a)  P.  i)7'.t,  tMjirii. 

(b)  See  J3c/rev.  'f''iterbiinj.i'>  S.  C.  R. 
143,  case  of  inspectoi  calling  in  assistant 
postmaster  ami  then  in  his  presonco 
charging  clerk  with  theft ;-  Held  privi- 
legeii.  See  also  Ilanen  t.  JIui-h/uiih.  26 
O.  R.  528  ;  28  A.  R.  90  ;  Jowk  v.  St,',r,irf. 
Tay,  453. 

('<•)  ¥.rm,nipi-a. 

(li)  Mrlntive  v.  Mc CiiUneli .  2  E.  k  A. 
390.  reversing  IS  V.  C.  C.  V.  488. 

(e)  v.  582,  »ui)ra. 

(f)  Jtic/iiirdu  V.  lloiiltoH,  4  O.  S.  !»5  ; 
Mclntyre  v.  MfJinait,  l.S  U.  0.  R.  5H4. 


{g)  Knijlixh  V.  Lnmh.  82  O.  11.  73. 

(/()  See  Hemilieii  v.  ^(/fArawc, 29  0. 1{. 
151,  .")'J8. 

(i)  Corrlttan  v.  Wilkitixuii,  20  A.  K. 
184  ;  see  Faui-itt  v.  limitk,  31  U.  C.  R. 
2t)8. 

(h)  P.  583,  Dvprii, 

(!)  See  p.  583,  fotnote  (</). 

(/")  44  r.  C.  K.  378,  case  of  letter 
written  to  M.P.  denouncing  a  "scoun- 
ilrel  "  of  a  postmaster  ;  cf.  the  New 
Hrunswick  case,  Jiulter  v.  CrOMiiiaM,  25 
N.  B.  R.  55li. 

(«)  P.  .■)87,  »t(j)ra. 


■s^mr^'ws^j^m" 
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members  that  plaintiff  was  unworthj'  of  credit  was  held 
privileged  on  the  ground  of  interest,  and  the  privilege  held  to 
include  the  publication  to  the  copyist  of  the  circular  (a). 


PRIVILEGE  OF  PETITION  (b). 

Ontario.  An  action  for  libel    contained    in    communications   to   the 

Government  with  a  view  of  obtaining  I'edress  cannot  be  sustained 
unless  the  party  making  them  acted  maliciously  and  without 
probable  cause  (c). 

A  petition  to  license  commissioners  against  a  license  has 
been  held  not  absolutely  privileged,  but  that  the  onus  lay  on  the 
plaintiff  to  prove  malice  and  wrong  motive  (d). 

FAIR  COMMENT  (e). 

It  is  clear,  ujwn  the  authorities,  that  a  man  may  not  invent 
his  facts  and  then  comment  on  them  and  succeed  upon  the 
groun^^  that,  the  facts  being  assumed  to  be  true,  the  comment  is 
fair  a). 

The  rule  about  comment  has  no  application  to  private  com- 
munications, but  only  to  statements  made  about  public  acts  or 
matters  of  public  ii  •  erest  (g). 

A  writer  may  not  charge  a  public  man  with  misconduct  or 
impute  dishonest  motives  to  him,  and  then,  under  a  plea  of  fair 
comment,  bring  extrinsic  evidence  to  show  that  the  charge  or 
imputation  is  true.  But  if  the  writer  were  commenting  on  the 
public  man's  public  acts  or  conduct  he  may  prove  the  facts  on 
which  he  based  his  comment,  and  if  the  proof  of  these  facts 
satisfied  the  jury  that  the  inferences  the  defendant  has  drawn 
are  not  unfair  or  malicious,  then  they  are  entitled  to  say  that 
they  are  fair  comment  and  not  libellous  (/<). 

New  To  bring  a  case  within  the  privilege  of  being  bona  Jide  comment 

Branswick.  on  a  matter  of  public  interest  the  comment  "  must  be  comment 
on  admitted  facts  or  facts  proved  to  be  true,  or  comments  on 
facts  involved  in  a  report  of  proceedings  the  publication  of  which 
would  be  privileged.  This  (re/erring  to  the  matter  in  diaptite)  is 
an  allegation,  not  a  comment  "  (i). 


Ontario. 


British 
Colombia. 

Manitoba. 


(n)  Harper  v.  Ildinilton  Retail 
Grocers  AtiucUitinii.  32  O.  K.  295  ;  ct. 
Puterbaugh  v.  Gold  Medal  Furniture 
Jfanii/acturing  Co.,  7  O.  L.  R.  582. 

(J)  P.  595,  mjrra. 

(c)  Rodger*  v.  Spalding,  1  U.  C.  R. 
238. 

(d)  Willcoeh«  V.  Hoivell,  5  O.  R. 
31)0. 

(e)  r.  604.  mpra. 


(f)  Crow'x  Xent PuM Coul  Co.y,  Bell 
4  0.  L.  R.  (Kio. 

(y)  M'illiamsy.  Morris,  i  West.  L,  li 
99,  per  Hunter,  C.J. 

(/()  Martin  v.  Free  Press,  8  M.  L.  1!. 
50 ;  21  S.  C.  R.  518. 

(i)  McDonald  v.  Sydney  Post  Puli- 
lishing  Co.,  1  East.  L.  R.  (il  (1906), i<(, 
Graham.  E.J. 


; 'frewfi. 


.J^B?*! 


:Mtik'^''^^^^mm-^ 
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The  conduct  of  a  solicitor  for  a  municipal  corporation  is  a  Ontario, 
matter  of  public  interest  (b). 

LOCAL  ADMINISTRATION  (c). 

It  has  not  been  held  that  the  administration  of  a  prison  is  not  Ontario 
a  matter  of  public  and  general  interest.     But  in  one  case  the 
publication  in  question— being  letters  grossly  reflecting  on  the 
warden— was  held  not  a  fair  comment  upon  a  matter  in  which 
the  public  had  an  interest  (d), 

PRIVILEGE  DESTROYED  BY  MALICE  (e). 

If  a  party  on  a  privilege  doccasion  speak  or  write  what  is  Nova 
untrue  to  his  knowledge,  this  is  evidence  of  malice  sufficient  to  Scotia 
destroy  the  privilege  of  the  occasion  (/). 


SPECIAL  DAMAGES  (g). 

When  special  damages  (in  the  way  of  loss  of  business)  are  Manitoba, 
claimed,  the  names  of  the  customers  whose  business  has  been 
lost  must  be  set  out  (/«). 

The  customers  should  be  called  as  witnesses  to  testify  that  New 
they  had  refused  to  deal  with  the  plaintiff  in  consequence  of  the  Brunswick, 
defendant's  charge  (i). 


'mere  Nova 
Scotia. 


DAMAGES  :  MITIGATION  OF  DAMAGE  (A). 

The  Courts  do  not  favour  giving  heavy  damages  in  a 
petty  squabble  "  (/). 

In  a  case  of  slander,  Wetmore,  J.,  gave  the  low  amount  of^!?100  Alberta  and 
and  costs  "because    evidently    plaintiff's    reputation   was  not  Saskatche- 
injured  to  the  slightest  degree,  and  the  slander  was  largely  the  wan. 
result  of  temper  in  an  excitable  woman  who  seemed  to  have  been 
unable  to  control  her  tongue  properly  "  (?»). 


(a)  See  p.  607,  supra. 

(b)  Duuglas  v.  Stephenmn,  29  O.  R 
Clii. 

(<•)  P.  607,  supra. 

(d)  Mansie  v.  Toronto  Printing  Co., 
1 1  0.  R.  362. 

{e)  P.  611,  supra. 

(/)  Miller  y.  Green,  33  N.  S.  R.  517  ; 
:il  S.  C.  R.  177. 

(y)  P.  620,  *«;»•«. 


(/()  Axhilomn  v.  Manitobii  Free\.PrefK 
Co.,  6  M.  L.  R.  578  ;  23  S.  C.  R.  43'. 

(i)  ytcCann  v.  Kiarneg,  20  N.  B.  R. 
84. 

(*)  l\r,-2A,mpra. 

(I)  Mr  Lean  v.  Canq'heU,  37  N.  S.  R. 
356. 

(m)  Welch  v.  Svuth,  4  West.  L.  H.  4 
(1906). 


'"■?  i.  •••SBtJPElPi  \^W3^m^,\i^7'\  •   i'k  W^'^ ,"-  i  f  r  ■■'■^"  TK**  '■  •  ■  -  i  W  ■ 
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Bnuuwick. 


Canadian  Notes. 


PROVOCATION  (a). 

Previous  editorial  articles  attacking  the  defendant 
sible  in  evidence  in  mitigation  of  damages  as 
provocation  for  the  alleged  libels  (fc). 


are  admis- 
famishing 


BAD  EEPUTATION  OF  PLAINTIFF  (c). 

In  an  action  of  slander  for  charging  the  plaintiff  with  stealing, 
evidence  of  the  general  bad  character  of  the  plamtiff  is  not 
admissible  as  evidence  in  mitigation  of  damages  (d). 

It  is  safer  to  plead  that  the  words  were  part  of  arj  altercation 
and  of  mere  general  abuse  than  to  attempt  (and  fail)  to  prove 
that  the  plaintiff  has  a  bad  reputation  (e). 


(a)  p.  624,  Dxpra. 

(h)  Stirtoii  V.  (wHiiimer,  31  O.  R.  227  ; 
Perry  v.  (ilnsrn,  22  U.  C.  C.  P.  521. 

{c)  v.  <;2t>,  'iiju-a. 

(d)  W'iUMtm  V.  Smith.  A  Kerr,  443. 
Cf.  tlie  Ontario  case,  Mixire  v.  Mifchell, 
11  O.  R.   21,  disapproving    Wil*o>i  v. 


^V^H>d»,  9  O.  R.  <>87  ;  see  also  Myer»  v. 
Currie,  22  U.  C.  R.  470;  Edgar  v. 
.V«v(f«,  24  U.  C.  R.  21.'5. 

(e)  Croft  V.  Jodrey,  2H  N.  S.  R.  7s, 
costs  given  as  a  penalty  for  attemptint; 
to  prove  bad  character. 


- 1.  A    — mnir  1  wririrfi"  iii 


CHAPTER  XVIIl. 

MALICIOVS   WORDS   AND   SLANDER   OP  TITLB. 


i-AOE 
FnUe  !^tatements  resulting   in 

Damage   {i2i» 

Proof  or  Malice  Essential (iStl 


PAGK 

Measure  of  Damages (13:1 

Rival  Trader* tim 


title 


Words  cannot  of  themselves  amount  to  a  direct  infringement  '.voids 
of  any  right  except  that  of  reputation,  and  cannot  therefore,  apart  "^tionable 

•  .  .  .  *  as  cansin'; 

from  consequences,  give  a  cause  of  action  except  when  they  are  '""'"age. 
defamatory  of  the  person  complaining.  They  may,  however,  be 
the  cause  of  damage  to  a  man  in  the  conduct  of  his  affairs,  and 
such  damage  may  amount  to  a  legal  wrong.  If  property  of  any  Man.ier  of 
kind  is  for  sale,  and  any  one,  without  lawful  motive,  comes 
forward  and  falsely  alleges  that  any  incumbrances,  charges,  or 
liabilities  exist  with  respect  to  it,  or  otherwise  impeaches  or  cuts 
down  the  right  or  capacity  of  the  vendor  to  make  a  good  convey- 
ance, and  in  consequence  the  bargain  goes  off,  an  action  lies, 
which  is  commonly  known  under  the  name  of  "  slander  of  title." 
This  "  is  not  properly  an  action  for  words  spoken  or  for  libel 
written  or  published,  but  an  action  on  the  case  for  special  damage 
sustained  by  reason  of  the  speaking  or  publication  of  the  slander 
of  the  plaintiff's  title"  (a).  The  precise  language  used  is  still, 
however,  a  material  part  of  the  cause  of  action,  in  all  cases  actual 
malice  being  a  necessary  ingredient  in  an  action  for  slander  of 
title  (6);  and  where  malice  is  proved,  but  not  otherwise,  an 
injunction  may  be  granted  to  restrain  a  slander  of  title  before  any 
actual  damage  has  been  sustained  (c).  In  Gutsole  v.  Mathers  (d), 
where  the  plaintiff  simply  set  out  in  his  declaration  the  substance 
of  certain  misrepresentations  as  to  his  title  to  goods,  judgment 


(«)  Per  Cur.,  Miildrlii/,  v.  Si>j)er, 
(183t;)  3  Bing.  X.  C.  pp.  384-:i. 

(i)  I/urynire  v.  Le  lirrtoH,  (1761*)  4 
Burr.  2422. 

('•')  DuhIoji    J')irii!!i!:fh-     Ttjri-    ('(i.    r, 


Maimn  Tiilhot,  (l!)(i3)  2ii  T.  I,.  K.  88  ; 
reversed  on  ground  tliat  no  evidence  of 
malice  had  been  adduced.  (l!tU4)  20 
T.  L.  K.  "S.  r.  A. 

(,/)  (l.t3i>)!  M.  &  W.49,-. 
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FALSE    STATEMENTS   CAUSING    DAMAGE. 


False  claim 
of  lien. 


Slamlciing 
(juality  of 
goods. 


was  arrested  after  verdict  on  the  ground  that  no  cause  of  action 
appeared  on  the  face  of  the  pleading. 

The  requisite  factors  for  maintaining  an  action  for  slander  of 
title  are  thus  summarised  by  Lord  Davey.  "  To  support  such  an 
action  it  is  necessary  for  the  plaintiffs  to  prove : — 

"  (a)  That  the  statements  complained  of  were  untrue; 

"  (b)  That  they  were  made  maliciously — that  is,  without  just 
cause  or  excuse; 

"  (c)  That  the  plaintiffs  have  suffered  special  damage 
tuereby  "  (a). 

It  may  be  slander  of  title  to  allege  of  anyone  that  he  is  selling 
goods  in  infringement  of  a  patent  or  a  copyright  (6).  By  46  &  47 
Vict.  c.  57,  8.  82,  a  right  of  action  is  given  to  anyone  damnified 
by  wrongful  threats  of  proceedings  for  infringement  on  the  part 
of  some  one  claiming  to  be  a  patentee  (c). 

In  Green  v.  Button  (d)  the  plaintiff  had  contracted  for  tlie 
purchase  of  certain  wood,  but  he  was  unable  to  obtain  delivery 
owing  to  the  defendant  falsely  alleging  an  agreement  under  which 
he  had  a  lien  on  the  goods  for  monies  advanced  to  the  plaintiff,  and 
it  was  b  9ld  that  there  was  a  good  cause  of  action  for  slander  of  title. 

Analogously,  it  is  actionable  to  disparage  the  quality  of  a  man's 
goods  and  thereby  pievent  their  sale  (e). 


(«)  Iloi/al  Baiting  Powder  Co.  v. 
Wright.  Crosnteg  Sc  Co.,  (1901)  18  Pat. 
Ca8.'fiep.  95,  at  p.  99. 

(J)  .See  Wren  v.  M'ielJ,  (1809)  L.  R. 
■t  Q.  B.  730  ;  Diekn  v.  Urookx,  (1880)  15 
Ch.  D.  22;  IlaH  v.  Mall,  (1877)  2 
C.  P.  D.  146  ;  but  see  Capital  S'  Countiet 
Bank  V.  Ilenty,  (1882)  7  App.  Cas.  741, 
Blackburn,  J.,  at  p.  777. 

((■)  The  section  does  not  apply  where 
"  the  person  making  such  threats  with 
due  diligence  commences  and  prosecutes 
an  action  for  the  infringement  of  his 
patent."  As  to  what  will  constitu'  "^ 
•'  threats,"  see  BriflJeld  S'  E<i»t  Ridii,^ 
Pure  Lin»eed  Calm  Co.  v.  M'aterloo 
Millt  Calie  .<•  Warelioming  ^i».,  (1886) 
31  Ch.  D.  t)38  ;  Combined  M'eighing  ,f 
AdverfiiiiHg  Co.  v.  Automatic  M'eighing 
Machine  Co..  (1889)  42  Ch.  D.  665; 
Skinner  ,S-  Co.  ".  Shew  ^-  Co.,  (1893)  1 
C'l.  113.    As  to  what  is  "  due  diligence," 


see  CoUeg  v.  ITart,  (1890)  44  Ch.  U. 
179.  See  also  Barrett  v.  Dag,  (IS'.Hi) 
43  Ch.  D.  435  ;  atallender  v.  Rogle, 
(1887)  36  Ch.  D.  425;  Kensington  \ 
KnightKbridge  Electric  Lighting  Co.  v. 
Lane  Fox  Electrical  Co.,  (1891)  2  Cli. 
573. 

(rf)  (18.3.-.)  2  C.  M.  &  R.  707. 

(e)  Wettern  Counties  Manure  Co.  v. 
Lawet'  Chemical  Manure  Co.,  (1871) 
L.  R.  9  Ex.  218.  This  principle  seems 
to  be  assumed  in  White  v.  Mellin,  (189.".) 
A.  C.  154,  though  upon  another  ground 
doubts  are  in  that  case  thrown  upon  the 
above-mentioned  case  ;  and  see  Linotijiie 
Co.  V.  Britinh  Emjiire  Type  Sett in.j  Co.. 
(1899)  81  L.  T.  331 ,  H.  L.  (E.)  ;  Iluhhu.k 
,5-  Sons  y.  Wilkinson,  Ileywood  .<•  Clark, 
(1899)  1  Q.  B.  86,  C.  A.  ;  Allctitt  v. 
Millar's  Karri  4'  Jarrak  Forests,  Ltd 
(1905)  91  L.  T.  722,  C.  A. 


=4^"  -  T2r?T*: 


...i?  I'  .'.«■ 


J"  ~'\am 


MALKKHS    WiiliDS    ANU    M.ANDKK    Ol'    TUXK. 

In  the  old  case  of  Shph-rd  y.Batnnan  (<,),  tl,e  plaintiff  lost  her 
marriage  through  the  defendant  falsely  and  maliciously  alleging 
that  she  was  already  married,  and  it  was  held  that  she  had  a 
good  cause  of  action.    In  IMhu,  v.  Smith  {h),  the  plaintiff   - 
shopkeeper,  lost  custom  through  its  being  falsely  and  maiieioush 
alleged  that  hi    wife,  who  assisted  in  the  business,  had  miscon- 
ducted herself  on  his  premises,  and  the  Court  decided  that  the 
action  was  maintainable.    "  If  a  man  states  of  another,  who  is  a 
trader  earning  his  livelihood  by  dealing  in  articles  of  trade  any- 
thmg,  be  it  what  it  may,  the  natural  consequence  of  utterin- 
which  would  be  to  injure  the  trade  and  prevent  persons  from 
resorting  to  the  place  of  business  and  it  so  leads  to  loss  of  trade 
It  is  actionable.     It  is  of  little  consequence  whether  the  wrong  is 
slander  or  whether  it  is  a  statement  of  any  other  nature  calculated 
to  prevent  persons  resorting  to  the  shop  of  the  plaintiff  "  (c). 

The  effect  of  these  various  authorities  seems  to  be  that  a  wron^r 
is  committed,  and  a  corresponding  remedy  given,  whenever  false 
statements  maliciously  made  produce,  as  a  natural  consequence, 
damage  which  is  capable  of  legal  estimation. 

The  plaintiff  must  in  the  first  place  strictly  prove  the  words 
complained  of,  as  in  an  action  for  defamation  (rf).  He  must 
prove  that  they  are  false,  and  he  must  prove  that  they  are 
malicious  (e).  The  distinction  between  express  and  implied  malice 
does  not  seem  to  exist  in  this  form  of  ac  Jon.  There  may  be 
something  analogous  to  p,  claim  of  privilege  on  tl^a  defendant's 
part;  he  may  say,  for  example,  that  he  only  slandered  the  plain- 
tiff's title  in  defence  of  his  own.  In  such  a  case  it  will  be  for  the 
plaintiff  to  prove  a  lack  of  good  faith.  Even,  however,  should 
there  be  no  duty  or  interest  on  the  defendant's  part,  the  matter 
will  not  be  necessarily  concluded  against  him.  V%\k&  must  still 
be  found  as  a  fact.  That  he  had  no  good  ground  or  reasonable 
occasion  for  the  publication  in  question  may  be  strong  evidence 
of  that  fact,  but  it  is  nothing  more.  Finally,  actual  damage  must 
be  proved.    It  will  be  seen  therefore  that  an  action  in  the  nature 
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Other  false 
statcraeuts 
I'ausing 
damage. 


Cieneral  effect 
of  cases. 


Words  most 
l>e  false  aud 
malicious. 


Malice  must 
be  proved 
in  fact. 


Damage. 


(")  (1661)  1  Sid.  79. 

(A)  (1876)  1  Kx.  D.  91. 

((■)  Hiding  V.  Smith,  (1876)  1  Ex.  D. 
Kelly,  C.B.,  at  p.  93  ;  and  see  tiipra, 
ca.sps  under  tit.  Defjiroation. 


{d)  (futMle  V.  Miifl,pi:i,  (1836)  1  M  \; 
W.  495. 

(e)  Lvidop  Piieiimatir  Tyre  Co.  v. 
Maiwn  rallut,  (1904)  1>U  T.  L.  K.  0711 
C.  A. 
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MALICE. 

of  slander  of  title,  or  as  it  might  perhaps  be  more  properly  called 
an  action  for  malicious  words,  differs  in  several  points  from  an 
action  for  defamation.     It  remains  to  consider  these  points  more 

in  detail. 

1.  In  an  action  for  defamation  the  plaintiff  must  allege  the 
falsity  of  the  publication  in  question,  but  he  need  not  provo  it. 
It  is  for  the  defendant  to  raise  the  issue,  and  the  burden  of  proof 
lies  upon  him.  In  an  action  for  malicious  words  the  burden  of 
proof  lies  upon  the  plaintiff  (a).  Where  character  is  at  stake 
the  assumption  is  in  favour  of  the  party  defamed,  but  there  is  no 
similar  assumption  in  favour  of  the  goodness  of  a  man's  title  to 
property  or  of  the  quality  of  his  merchandise.  Unless  he  shows 
falsehood  "  the  plaintiff  shows  no  case  to  go  to  the  jury  "  (b). 
It  is  true  that  in  one  case  (t)  Lord  Ellenborough  said  it  was 
sufficient  if  the  declaration  alleged  that  the  publication  in 
question  was  "  malicious,  injurious,  and  unlawful,"  without  the 
word  "  false "  being  added.  He  cannot,  however,  have  meant 
that  truth  was  immaterial,  and  therefore  in  all  probability  merely 
intended  to  decide  that  the  falsity  was  a  necessary  implication 
from  the  other  words. 

2.  It  has  been  already  pointed  out  that  in  defamation  privilege 
depends  not  on  what  a  defendant  may  have  supposed  to  be  his 
interest  or  duty,  but  upon  what  a  judge  decides  his  duty  or 
interest,  in  fact,  to  have  been  (d).  In  the  form  of  action  now 
under  consideration  good  faith  is  always  a  defence.  In  Gerard  v. 
Dickenson  (e),  the  defendant  slandered  the  plaintiff's  title  to  his 
manor  by  alleging  that  she  had  a  lease  of  it  for  ninety  years,  and 
it  was  resolved  that  although  she  admitted  by  her  plea  that  in 
fact  she  had  no  title  to  the  said  lease,  but  was  altogether  a  stranger 
to  it,  yet  the  mere  slander  of  itself,  without  knowledge  of  its 
falsity,  gave  no  cause  of  action.  It  was  further,  however,  resolved 
that  the  declaration  was  good  in  so  much  as  it  went  on  to  allege  that 
the  defendant  knew  that  "  the  lease  was  forged  and  counterfeited, 


(„)//«>•/<«?<  V.  M,  (1882)  45  L.  T.  l>.127  ,    „B,Q^  i  vi  a- s 

_^!j  '  (r)  Uowe  T.  Roach,  (1813)  1  M.  &  >• 

(4)  Per  Maule,  J.,  Puter  v.  Boher,  304. 
(1847)  3   C.    B.   p.   8r.i),  quoted    with  (<0  See  above,  p.  586. 

approval     by     Montague     Smith,     J.,  (*)  (l-V.tU)  4  Kep.  18  a. 

lifea;iid  v.  }'<////»/,  (IST;!)  1..  K.  •"'  *'•  I'- 


•Y*!i,',ir!«fWf^f«irW^#"W»'-"^»'rW'' 


MU.ICIOU.  WORDS   A»D   SLANDES  Ot   Till,,. 


and  yet  {against  her  own   knowledco)    .he  h».  .fli        i        , 
publiehe.  that  it  wa,  a  good  and  .rt  let:".  I,"*'™''  '"" 

in  n.,1  r  u-        ,  "®  aefendant,  if  they  thoucht  thaf  ^■'»«>n«bie 

m  publishing  tlie  master  complained  nf  >,J  i    "'^•'^ '"""S*^*  *"»»  ca,.seonl.v 

grounds  as  .oul.l  have  perslTd  a  Lot  "h      "  "^'  -'-^■" 
knowledge  of  hu.i.e.s.    It  was  held,  ho"      r  t  ^    th""  "' 
misdirection,  and  t.at  the  sole  ques  ion Tas  21      .  'T  ! 
acted  honestly  and  in  good  faith  (1).    T  il/W l   «  ^  -^ 
laid  down  that  proof  of  actual  maliL  is  lees.        ^.';t7  r'; 
may  infer  mahce  from  the  absenc«  nf  .^         , ,  ^  ^ 

««.e  but  they  are  not  SJZZ  Cw    ,'"    "",'"* 

oauee  does  no.  necessarily  ,e.d  U>1  ZZt  ^^^r^Z 

complained  that  the  defendant  had  a  2d  J.  f"'"^^ 

their  manufacture  to  he  infringements  ofl^::  Zm''  '' 
passage  occurs:  "  We  think  the  action  could  not  nifT^ 
plaintiffs  affirmatively  proved  that  hL!f  ^  ?-  ?  ""''''  ^^' 
a  6o„«  Me  claim  in  suppo  o  a  ^I '^h  ."  '.'""  ""  "'^^ 
cause,  he  fancied  he  had  but  ali;,''''*^  "''  ^"^'^^^^ 
to  iniure  the  plaintiff  by  alrlt  ad  "  T^^^^^^  '^"^"^^* 
own  knowledge  that      .^  ^T:!:/^^! ^^^^  ^^^ 

is  notrersa;t  tlttm?'  t"  '^'T  ''''''''''  ''^^  ^'^  ^^^  ^-^ 
ecessary  in  tins  form  of  action,  and  that  it  is  enough  if  th«  "o'  «"«<='«"'■ 

false  statement  was  made  without  lawful  cause.      In  f^W, 

well,  B.,  expressly  so  stated  the  law-  and  in  t^«     ^f^'^^^"^' 
T)irk»  V  /?.. .  2    /  \    Ai-  '  *"  'he  later  case  of 

Bick>  V.  fi,«„A^«  (,),  the  same  Judge  in  delivering  the  judgment  o 

)0i4Rer,  n   is.-  „  ^  ^'         ^^^ 
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(a)  (1590)  4  Rep.  p.  18  b. 

(*)  Pitt  v.  Do,u.m,i,  (1813)  1  M.  i  S. 

(<•)  Per   Maiile,    J.,   (1847)   3   c.   B 
p.  HtiH,  ^  • 

r-A  (m«<i)  L.  E.  1  Q.  B.  7:io 

('•)/Vr   r«r.,   /A,W.  p.  737.    ,g^   j^ 

C.T. 


//«ry,v,r«  V.  U  liMo,,,  (1769)  4  Burr 
1^423  :  Smith  v.  Sjmmer,  (I«10)  3  Taunt 
246:  Steward  v.  r««/i5r,  (187(1)  L.  R  5 
^-  1'.  122  ;  lirook  v.  //««■/,  (1849)  4  Es. 

(/)  (1874)  L.  R.  9  Ex.  p.  222. 
(y)  (1880)  15  Ch.  V>.  22. 
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DAMAGE. 


i 


Rive  you  notice  that  if  yon  Bell  or  offer  for  sale,  exhibit  or  d.s. 
tribute  any  copy  of  the  Bubject.  'The  Huguenot    without  the 
Btamp  or  imprint  of  our  tirm.  in  whom  the  sole  BubeiBting  copy- 
right exifltB,  that  all  Buch  unstamped  copies  are  imitations  and 
unlawfully  made."     An  injv  action  and  also  an  ^W."  *;) 
damages  were  claimed.      This  circular,  it  was  said  (a),     may 
have  been  intended  as  a  statement  of  the  defendant's  view  of  the 
law  (h),  but  anybody  might  not  unreasonably  take  it  as  a  state- 
ment of  the  fact  that  somehow  or  other  they  had  got  such  a 
right  to  the  subject  that,  let  it  be  reproduced  in  whatever  form. t 
might  be,  such  reproduction  was  an  infringement  of  their  nghtB. 
I  think,   therefore,  that  if  damages  had  been  traced  to  the 
circular  an  action  would  have  been  maintainable.'     Accordmg 
to  this  decision  the  sole  question  is  whether  the  defendant  has 
mae.  incorrect  statements  or  not.    No  reference   is  made  to 
malvr«  throughout  the  case;  no  evidence  of  it  appears  on  the 
face  of  the  report.    In  the  later  case  of  iMsey  v.  Brotherhood  (r) 
the  authority  of  the  earlier  cases  was  expressly  recognised, 
and  the  above  quoted  observations  of   Lord  Bramwell  were 
explained  away.    It  seems,  therefore,  clear  that  a  plaintiff  can 
never  recover  damages  unless  the  jury  find  malice    m  fact. 
Inquiries  as  to  the  defendant's  interest  or  duty  in  the  matter 
will  be  material,  not  as  raising  a  distinct  issue  of  privilege,  but 
Bolely  as  throwing  light  on  the  motives  of  the  publication. 
Action  only         3.  The  action  will  not  lie  where  actual  damage  does  not 
forTe  actual  ^^^^^^  (,,)      »  The  necessity  of  alleging  and  proving  actual  tern- 
"""'"*•  poral  loss  with  certainty  and  precision  in  all  cases  of  this  sort  has 

been  insisted  upon  for  centuries"  (<■)•  In  Malachy  v.  Soper  (f) 
the  declaration  alleged  that  by  reason  of  matter  published 
by  the  defendant  certain  mining  shares  which  the  plaintifl 


(a)  Per  Bramwell,  L.J.,  15    Ch.   D. 

p.  40.  , 

(6)  Ab  to  a  misstatement  of  law  in 
this  kind  of  action,  see  .Vildmay'ii  riixf, 
(1582-4)  1  Rep.  175  a. 

(r>  (1880-2)  19  Ch.  P.  .S86.  In  Melhn 
V.  U'AiYp.  (1894)  3Ch.  p.  280,  Lindley. 
LJ.,  in  stating  wliat  it  is  necessary  to 
prove  in  litis  form  "f  action  omits  tn 
mention  malice.  But  from  the  fact 
that  he  was  a  party  to  the  decision  m 


Ifahey  v.  Brotherhmul,  it  is  to  be 
inferred  that  the  omission  was  jvr  m- 
nirlnm.  In  the  same  case  of  MeUiii  ' 
niiite,  Lopes,  L..I.,  held  malice  to  ix 
essential.  In  the  House  of  Lords,  (ISV") 
A.  0.  154,  the  point  was  left  open. 

(rf)  Eran»y.  Harlow,  (1844)  5  Q.  B. 
624  ;   ^\'lnt<'  v.  -VMin,  (189.5)  A.  C.  154 

(c)  Prr  Bowcn,  T-..J.,  B'ltcUfe  ' 
KrarM,  (1892)  2  Q.  ».  p.  532. 

(/)  (1836)3Bin}r.  N.  C.  371. 


-  q=E^-.-r'^.^-;T-?.|^?^SK^^WL.|j»#^^^ 


MALICIOVB   WORDS   AND   BLANDEn   OF   TITLE. 


«.  iUi  .he  p..i„u»  ought  .„  eve    C"     h    lllrr 

..e  p.„.„wd.„.,e;e?r.r:'r:,:s"-:';^t"h: 

expression  p.rtic„l.r  da„.ge  U  to  be  understood  noih  „„   „1 
than  an  „.„al  or  temporal  lo„  which  ha,  in  feet  oceu  r  d '  Z 
a  general  lose  of  custom  as  distinct  from  the  loss  of  pa  tieuU 
no™  castomer.  is  sufflcien.  .0  supper.  ,he  action  ,,,,'p  0^1" 
h.  words  complained  of  were  published  under  sue  I,  cr„m 
stances  as  to  prevent  the  claim  for  such  damage  f,„„,  beinTop™ 
to  the  objection,  that  the  loss  of  the  custom  must  have  been T» 

rzrr  ''"'"■■™  °'  '-^  -"*'■  -^  ----^  ~ 

general,  only  he  in  respect  of  such  a  statement,  if  it  satisfie    t  " 

wTh".  ""'.T^""^'^*'  0,  being  false,  n^alicious.  and 
owed  by  damage (rf).  But  it  must  be  borne  in  mind  that  malice  in 
bs  context,  so  far  as  it  refers  to  the  motive  with  which  the   efe" 

leTandT"  T  •''  ?  '^ "  ''  '"^'"^^  *^«  P^'^^^^  -  -  end 
m  Itself,  and  does  not  include  a  desire  to  benefit  the  defendant  at 


884 


Snj>er, 


(«)  Per     f^,:,    Malachy    v. 
(l>*36)3Bing.  N.  C.  p.  384. 
(*)  Hiitclije  V.  JCraim,  (1892)  2  Q.  B. 

('■)  As  to  what  those  circumstances 
'r.,  fee  above,  pp.  620  tgq.,  where  the 
-ubject  is  fully  discussed. 

(d)  IVkitev.  .V-'Z7j>,(iS9.5)A.C.l.->4, 
In  this  particular  case  none  of  the  con- 


difions  were  satisfied.  There  was  no 
evidence  that  •  statement  complaine.1 
of  was  false,  nc  evidence  of  malice,  an<l 
no  suggestion  of  damage  :  and  msmnn-a 
Linofy/H-  Co.  V.  Urifi./,  Einpire  Type 
Setthu,  Co.,  (l898-<0  81  L.  T.  .S31.  See 
also  Alartt  v.  MUIar,  K.irn  A-  Jnr,-„1, 
/'"•«(•*,  Ltd.,  (190,->)91  L.  T.  722. 
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the  plaintiff's  exjienge.  A  desire  to  draw  away  the  plaintiff'B 
customers  is  in  itself  perfectly  legitimate.  It  is  only  when  im- 
proper means  are  employed  to  Rain  that  end  that  such  a  motive 
hecomes  maliciouw.  And  the  only  means  which  tor  this  purjwse 
the  law  will  regard  as  improper  is  fraud,  that  is  to  say,  the 
making  of  the  false  statement  with  a  knowledge  of  its  falsity  (a). 
If  one  man  publishes  from  a  motive  of  pure  spite  a  disparaging 
statement  with  regard  to  another's  goods,  presumably  an  action 
will  lie  if  it  turn  out  to  be  untrue,  even  though  he  did  not  know 
it  to  be  untrue  (/').  On  the  other  hand  if  the  defendant  did  not 
act  from  spite,  but  from  a  desire  to  benefit  himself,  it  will  be 
essential  to  show  that  he  knew  his  statement  to  be  false  (<*).  In 
Young  v.  Macrae  (ft),  wher^  a  declaration  was  held  bad  which 
alleged  that  the  defendant,  in  a  published  description  of  his  own 
goods,  untruly  alleged  them  to  be  superior  to  those  of  the 
plamtiff,  Cockburn,  C.  J.,  conceded  that  if  a  trader  published 
matter  which  was  false  to  his  own  knowledge  of  the  goods  of 
another,  and  damage  followed,  an  action  would  lie.  In  point  of 
fact,  however,  a  trader,  in  disparaging  his  rival's  goods,  never 
acts  from  spite,  but  always  with  the  object  of  benefiting  himself. 
It  seems,  therefore,  that  in  an  action  against  a  trader  for  a  slander 
of  that  kind  it  is  practically  essential  to  prove  his  knowledge  of 
the  falsity,  and  that  the  necessity  of  proving  that  knowledge  is  not 
confined  to  cases  in  which  the  disparagement  complained  of  con- 
Bists  in  a  comparison  of  the  defendant's  goods  with  the  plaintiff's 
to  the  disadvantage  of  the  latter,  but  applies  also  where  the  dis- 
paraging statement  contains  no  specific  reference  to  the  defen- 
dant's goods.  The  case  of  Western  Countiet  Manure  Company  v. 
Lawea'  Chemical  Manure  Co.  (e)  no  doubt  seems  to  decide  the 
contrary,  but  that  case  has  been  much  commented  upon  {J),  and 
is  probably  not  law. 


(a)  See  Lord  Herschell's  explanation 
of  the  term  "  maliciously  "  in  M'hitew 
Mfllhi,  »iij>rii,  at  p.  IfiO.  See  too  the 
judgments  in  Mogul  Steniiifhij)  Co.  v. 
ircOregor,  (iow  A'  Co..  (1892)  A.  C.  2r>, 
on  the  limits  of  fair  competition,  and 
the  discussion  on  that  subject,  above, 
r.M.  22-2fi  :  and  see  Ilnhhyck  v.  H7/Jt''**- 
lioH,  (1899)  1  Q.  B.  86,  C.  A. 


(A)  Per  Maule,  J.,  Pater  v.  Buher. 
(1S47)  3  C.  B.  pp.  86H-9. 

((•)  (yfr/iril  V.  DicheiiMin,  (l.'iWi)  \ 
Kep.  l«n. 

(//)  (1«62)  8  It.  4:  S.  2t)l  ;  32  L.  J. 
Q.  B.  ti. 

ie)  (1S74)  L.  B.  9  Ex.  218. 

(/)    White  V.  Mfllin,  (1895)  A.  C.  134. 


■r:JilL 


-ro|r:^fff%^>iTf^¥^-'"^r4 


MALiciocs  wonns  and  slandeii  or  title. 

Where  indeed,  the  only  digparaRement  of  the  phuntiff'g  cood. 
conB.«H  jn  the  defendant'^  vaunting  the  snponority  h  «  ^„ 
goods,  .t  h«H  on  another  ground  heen  .loubtod  whether  th    acZ 

law  into  a  machinery  for  a.lvertinin.  rival  productions  by 
t:^rZ:  ^,"  ^-''^^'"-'-'-n  which  of  thl  two  Zt  I 
better  (a).  And  th.s  reason  for  refusing  to  entertain  the  action 
would  seem  to  apply  even  tea  case  in  which  the  defendam  1  ne" 
his  statement  to  be  untrue. 

approving  U.e  jmlgment  of  Lord  l^n-       .V,.//,«  ,!".  ui.'"''     '      ''"'"'''  "'*""  '• 
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Canadian  Notes  to  Chapter  XYIII. 

8LANDEB    OF    TITLE  : 
ALLEGATION    OF    LNFRINGEMENT  OF  TITLE  (a). 

with  a  threat  o1  proCcS^^foHnf  t  t//  7  1^^^^^^  ^"T 
expre«8ion  "beware  of  the  fraud  "ir^Lf '?1?\'u'?^ *^^ 
declaration  disclosed  a  libel  on  the  nia  nf  ff  ^^  n^*  '^« 
caution  against  having  anything  to  do  ^hf^f^^^^^^^^  ^"  ?•« 
purnp  as  well  as  a  cau^se  ofacSo'n  for  slander  of  ti  ^'Snd  thl^" 
such  an  action  the  attention  of  thejuryshoul*!  be  V^^-^  f    .u'' 

DEFENDANT    SLANDERING    PLAINTIFF'S  TITLE   IN 
DEFENCE   OF  HIS   OWN  (,) 


{")  i'.  (i2!),  siijim. 

(*)  16U.  C.C.J'.  114. 


('■)  P.  63<).  iiip,;,. 

{'I)  livultuii  V.  .Shields,  3  U.  C.  K.  21. 


^^^?^^^ 


:Uf|'i^^»^~t:«^llii«1 
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Ontario- 


New 
BmiiBwick. 


ACTION  ONLY  FOR  ACTUAL  DAMAGE  (a). 

To  entitle  the  plaintiff  to  succeed  there  must  be  not  only  an 
allegation  that  the  words  complained  of  as  conveying  the  slander 
of  title  are  false  and  maliciously  uttered,  but  also  an  express 
allegation  of  some  special  damage  resulting  from  the  slander 
actually  sustained  by  the  plaintiff,  and  such  special  damage  must 
appear  upon  the  face  of  the  declaration  to  be  the  mere  natural 
and  direct  consequence  of  the  words  complained  of  (t). 

The  degree  of  particularity  with  which  the  plaintiff  must  state 
his  damages  where  he  has  been  injured  by  the  damping  of  an 
auction  sale  is  discussed  in  Catton  v.  Gleaaon  (c).  It  was  held 
that  the  plaintiff  should  not  be  required  to  give  particulars  of 
the  names  of  the  persons  who  would  have  given  for  each  article 
in  respect  of  which  ct^,  age  was  claimed  a  larger  price  than  was 
realised  at  the  sale ;  all  he  could  reasonably  be  required  to 
particularise  was  the  amount  by  which  his  sale  had  been 
damped. 

A  counter-claim  for  damages  arising  from  slander  of  title 
cannot  be  filed  in  an  ordinary  mortgage  action  (d). 

To  maintain  an  action  for  slander  of  title  the  words  must  be 
followed  as  a  natural  and  legal  consequence  by  a  pecuniary 
damage  to  the  plaintiff,  which  must  be  specially  alleged  and 
proved  (c). 


{a)  p.  633,  *ui»(i. 

(b)  Athfoid  V.  rhititr.  20  T'.  C.  C.  1'. 
471,  following  MaUifliij  y.Siij>fi;'i  Bing. 
N.  C.  !i8.">,  allegation  of  loss  of  a  sale. 


4:c.,  heUl  to  be  sufficient. 
(<•)  U  P.  R.  222. 
(rf)  0(lf!l  V.  lieiiiidf,  13  P.  R.  10. 
(f)  Gimhm  T.  McGihhiin,  3  Pug.  4'.». 
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It  i«  obviously  a  grievance   that   an    individual  should   be  wrongfully 
harassed  by  legal  proceedings  improperly  instituted  against  him    -"'"« '^' 
I    there  is  no  foundation   for   them   no  doubt  they  will  not  --tion. 
ultimately  succeed,  but  during  their  progress  they  may  cause 
great  injury.    It  is  the  right  of  everyone  to  put  the  law  in 
motion  If  he  does  so  with  the  honest  intention  of  protecting  his 
own  or  the  public  interest,  or  if  the  circumstances  are  such,  be 
his  motives  what  they  may,  as  to  render  it  probable  primd  Jacie 
that  law  18  on  his  side.    But  it  is  an  abuse  of  that  right  to 
proceed  mahciously.  and  without  reasonable  and  probable  cause 
for  anticipating  success. 

Such  an  abuse  may  of   necessity  be  injurious,  as  involving  Nature  of 
damage  to  character,  or  it  may  in  any  particular  case  brin-  ITT 
about  damage  to  person  or  property.     There  are.  says  Lord  -"^' 
Ho^t  (a),  three  sorts  of  damage  to  a  plaintiff,  any  one  of  which  is 
sufficient  to  support  an  action  of  malicious  prosecution.     "  First 
damage  to  his  fame  if  the  matter  whereof  he  be  accused  be 
scandalous.     Secondly,  to  his  person,  whereby  he  is  imprisoned. 
Thu-dly,  to  his  property,  whereby  he  is  put   to   charges  and 
expenses."    To  which  may  be  added  the  damage  which  a  man 
suffers  when   his   house  is    entered   and  his   property  seized. 
AVhenever  a  plaintiff  can  show  that  he  has  suffered  under  any  of 
these  heads  of  damage  by  reason  of  the  defendant  having  wrong- 
fully put  the  law  in  motion   against   him,  whether  civilly  or 

{«)  Sarin  Y.  ILtberfj,^  (IfipS)  12  Mod.  p.  203. 
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Legal  (lama(te  criminally,  he  has  a  remedy  (a).  It  is  true  that  it  is  only  under 
from'abuM  ^  exceptional  circumstances  that  a  man  against  whom  an  unreason- 
prMeedings  ^^^^  *"^  malicious  action  has  been  brought  can  obtain  reparation 
for  the  wrong  by  means  of  a  separate  action ;  this,  however,  is 
not  because  of  any  difference  in  principle  between  the  abuse  of 
civil  or  criminal  process,  but  because  generally  in  such  a  case 
no  damage  can  be  proved.  There  is  no  damage  to  reputation 
because  "  in  no  action,  at  all  events  in  none  of  the  ordinary  kind, 
not  even  in  those  based  upon  fraud,  where  there  are  scandalous 
allegations  in  the  pleadings,  is  damage  to  a  man's  fair  fame  the 
necessary  and  natural  consequence  of  bringing  the  action. 
Incidentally  matters  connected  with  the  action,  such  as  the 
publication  of  the  proceedings  in  the  action,  may  do  a  man  an 
injury,  but  the  bringing  of  the  action  is  of  itself  no  injury  to 
him.  When  the  action  is  tried  his  fair  fame  will  be  cleared  if 
it  deserves  to  be  cleared ;  if  the  action  is  not  tried,  his  fair  fame 
cannot  be  assailed  in  any  way  by  the  bringing  of  the  action  "  (b). 
Neither  can  a  man  suffer  in  his  person  from  the  mere  fact  of 
being  sued.  A  party  may  indeed  by  a  special  step  of  procedure 
cause  the  arrest  of  his  debtor,  though  only,  as  the  law  now 
stands,  in  very  exceptional  circumstances,  and  if  such  arrest  is 
Costs.  malicious  an  action  lies.     Finally,  for  the  expense  to  which  a 

defendant  is  put  he  finds  as  a  general  rule  a  sufficient  remedy  in 
the  law  of  costs.  "  The  law  has  provided  that  no  man  should 
prosecute  without  finding  pledges  (c),  and  that  was  a  security 
against  troublesome  actions ;  then  if  the  plaintiff's  suit  be  vexa- 
tions and  groundless  he  shall  be  amerced  pt-o  faho  clamore ;  and 
though  these  amerciaments  be  now  matter  of  form,  and  there- 
fore several  Acta  of  Parliament  have  given  costs  to  the  defend- 
ants, yet  we  must  judge  by  the  reason  of  the  law  as  it  stood 
antiently,  but  in  case  of  an  indictment  there  is  no  provision  or 
remedy  but  by  bringing  an  action  "(d). 
It  is,  therefore,  the  malicious  preferring  of  an  unreasonable 


Malicious 
prosecution. 


(rt)  Kor  statutory  restrictions,  see  the 
Vexatious  Indictment*  Act,  22  &  23 
Vict.  c.  17,  and  the  Vexatious  Actions 
Act.  .•.!•  &  m  Vict.  c.  Ti\. 

{h)  Per  Bowcn,  L.J.,  quaii:  IliU 
Ooltl    Mining    Co.    v.    i'^rr,  (1883)    11 


y.  I!.  1).  pp.  689-90. 

{(■)  See  for  example,  11  Hen.  VU. 
c.  15.  This  practice  is  of  course  now 
entirely  obsolete. 

(rf)  Pfr  Holt,  C.J..  Sarill  y.  Rohff», 
(1698)  12  Mod.  p.  210. 


Abuse  of 
lirocess. 


CRIMINAL   CHARGE.  §39 

criminal  charge  that  is  the  usual  foundation  for  the  form  of 
action  now  under  consideration  ;  and  this  is  what  is  ordinarily 
understood  by  the  familiar  title  of  an  action  of  malicious  prosecu- 
tion. It  will  be  seen  that  it  bears  some  analogy  to  an  action  of 
defamation  (a) ;  insomuch  as  it  is  in  the  first  place  an  action  for 
the  vindication  of  character,  which  is  necessarily  involved  in  a 
criminal  charge,  and  only  in  the  second  place  for  the  damage 
shown  to  have  arisen  under  the  special  circumstances  of  the 
case. 

And  as  an  action  lies  for  malicious  words,  though  not  defama- 
tory, if  they  cause  special  damage,  so  there  are  certain  cases, 
now  of  infrequent  occurrence,  in  which  an  action  lies  for  the 
special  damage  caused  by  abuse  of  legal  process  where  no 
criminal  charge  is  made,  and  consequently  no  question  of 
character  is  involved. 

In  an  action  of  malicious  prosecution  the  plaintiff  must  show 
first  that  he  wa^  prosecuted  by  the  defendant,  that  is  to  say, 
that  the  law  was  set  in  motion  against  him  on  a  criminal  charge 
secondly,  that  the  prosecution  was  determined  in  his  favour; 
thirdly,  that  it  was  without  reasonable  and  probable  cause ; 
fourthly,  that  it  was  malicious. 

1.  The  term  cnwuMaZc/jar(7e  includes  "  all  indictments  involving  Pmsecution 
either  scandal  to  reputaiion  or  the  possible  loss  of  liberty  to  the  cL^gl""'""' 
person  "  (6).  There  are,  however,  many  cases  in  which,  though 
the  proceedings  follow  the  forms  of  the  criminal  law,  they  are 
substantially  civil  in  their  nature.  No  one  regards  a  man 
convicted  on  an  indictment  for  the  non-repair  of  a  highway  as  a 
criminal  (c-).  A  moral  stigma  will  inevitably  attach  where  the 
law  visits  an  offence  with  imprisonment,  but  it  may  attach  also 
where  a  fine  only  can  be  inflicted,  as  where  proceedings  are  taken 


('/)  See  per  Bowen,  L.J.,  Quart:  Hill 
Gold  Mining  Co.  v.  Eyre,  (1883)  11 
y.  U.  D.  p.  ti92. 

(*)  I  hid..  [I.  l!<>l. 

((•)  Similarly  an  attachment  is  some- 
times punitive  in  its  nature,  sometimes 
>imply  a  means  of  enforcing  obedience. 
In  the  one  cas"  it  is  crimin.il,  in  the 
<jther  civil  in  its  nature  (In  ir  Fre*t,in. 
<I8M;i)  11  Q.  B.  D.  .54.5;  In  re  dent, 
/i<nt-Dari$  v.  llarrin,  (1888)  40  Ch.  D. 


1!H»;  ///  re  Arnittrong.  h>  purtr  Lind 
noil.  (1^9L')  1  Q.B.327  :  IUg.v.Ii„rn„rdi>, 
(18M-0  23  Q.  li.  U.  *»5,  *)S).  In  the 
one  case,  therefore,  it  is  appi-ehended  an 
action  might  lie  in  resprcl  of  proceed- 
inps  for  an  order  of  attacliment,  since 
they  would  Ix!  necessarily  injurious  to 
reputation  :  while  in  the  other  there 
would  be  no  injury  unless  there  were 
actual  damage. 
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against  a  traveUer  for  attempting  to  avoid  pajment  of  a  tramway 
fare  (a).    At  the  same  time  there  are  many  regulations  which  the 
State  has  laid  down  for  the  public  convenience,  and  of  which  the 
infraction  is  punished  by  a  fine,  but  which  it  is  apprehended 
could  not  give  rise  to  an  action  for  malicious  prosecution  on  the 
ground  of  scandal  to  reputation  ;  for  instance,  a  man's  reputation 
could  hardly  suffer  because  he  was  proceeded  against  for  laying 
a  drain  pipe  in  an  improper  manner,  or  keeping  a  pig  in  an 
improper  iilace.     It  has  been  pointed  out  already  that  it  is 
defamatory  to  say  of  any  one  that  he  has  committed  an  offence 
for  which  he  can  be  made  to  suffer  corporally  (b).    A  fortiori, 
therefore,  is  it  injurious  to  his  character  to  formally  accuse  him 
of  such  an  offence.    It  is  'to  be  noticed,  however,  that  the  dis- 
tinction taken  in  the  old  cases  is  that  no  action  lies  for  damage 
to  character  where  the  charge  is  not  in  its  nature  "  scandalous." 
Therefore,  it  was  held  in  Savill  v.  Robert*  (c)  that   a  defendant 
who  had  preferred  against  the  plaintiff  an  indictment  for  riot, 
on  which  he  was  acquitted,  could  not  be  liable  except  for  the 
expense  of  preparing  tlie  defence.    So,  in  another  case  (d)  it  was 
said  that  the  mere  preferring  of  an  indictment  for  assault  involved 
no  injury  to  the  good  fame  of  the  plaintiff.    It  is  difficult  to  see 
on  what  grounds  it  can  be  maintained  that  a  charge  of  breaking 
the  peace  conveys  no  imputation  on  the  character  of  the  person 
charged,  and  it  may  be  doubted  whether  the  authority  of  the 
cases  above  mentioned  would  now  be  recognised  on  this  point. 
It  is  to  be  observed  that  formerly,  in  cases  of  slander  by  imputa- 
tion of  a  criminal  offence,  a  similar  distinction  was  held  to  prevail 
between  accusations  which  were  simply  defamatory  and  accusa- 
tions which  were  "  scandalous,"  and  it  was  said  that  the  latter 
only  were  actionable  (e) ;  but  this  distinction  would  appear  to  be 
now  obsolete.    Presumably  an  application  to  the  Court  to  strike 
a  solicitor  off  the  rolls  for  misconduct  would  be  a  proceeding  upon 


(u)  Iliii/wii  V.  South  London  Traiii- 
n;nj>  Co.,  (ISitS)  2  Q.  B.  304.  As  to 
when  a  priuciiial  is,  and  i»  not,  lesjton- 
gible  for  the  malicious  act  of  his  agent 
towards  a  thinl  party,  see  Faii-ij  v. 
Great  yoithern  11  y.,  (IH'JX)  2  Ir.  B. 
8.-i2  ;  Kniaht  v.  .\orth  MetroiiolituH 
Iramanjifo.,  (18'JH)  7S  L.  T.  227. 


(h)  See  above,  pp.  555  ^.jj. ;  lt>J>  v. 
.»,■«.■««,  (1883)  11  y.  B.  U.  (iOS». 

(,)  (16U8)  12  Mod.  208. 

[d)  Byne  v.  Motire,  (1814)  5  Taunt. 
187. 

(/)  See  'Itirnfr  v.  Ogden,  (1703)  •► 
Mod.  104. 
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a  criminal  charge  for  which  an  action  for  malicious  prosecution 
would  lie. 

If  articles  of  the  peace  have  been  exhibited,  or  sureties  of  the 
peace  have  been  demanded,  maliciously  and  without  cause  against 
the  plaintiff,  and  he  has  been  imprisoned  in  consequence  of 
failing  to  find  sureties,  he  may  recover  damages  in  respect  of 
such  imprisonment  (a),  but  it  does  not  seem  clear  whether  he 
has  any  right  of  action  in  respect  of  the  injury  to  his  character 
as  well  as  the  injury  to  his  person.  An  action  will  lie  for  false 
imprisonment  (without  presumption  of  malice)  against  the 
governor  of  a  gaol,  either  for  the  reception  of  a  prisoner  without  a 
propor  warrant  of  commitment  (b),  or  for  the  action  of  his  agents 
in  detaining  a  prisoner  after  his  acquittal  (c). 

To  prosecute  is  to  set  the  law  in  motion,  and  the  law  is  only 
set  in  motion  by  an  appeal  to  some  person  clothed  with  judicial 
authority  in  regard  to  the  matter  in  question.  If  a  charge  is 
made  to  a  police  constable,  and  he  thereupon  makes  an  arrest, 
the  party  making  the  charge,  if  liable  at  all,  will  be  liable  in  an 
action  for  false  imprisonment,  on  the  ground  that  he  has  directed 
the  arrest,  and  therefore  it  is  his  own  act  and  not  the  act  of  the 
law.  But  if  he  goes  before  a  magistrate  who  thereupon  issues 
his  warrant,  then  his  liability,  if  any,  is  for  malicious  prosecution. 
"  The  party  making  the  charge  is  not  liable  to  action  for  false 
imprisonment  because  he  does  not  set  a  ministerial  officer  in 
motion,  but  a  judicial  officer.  The  opinion  and  judgment  of  a 
judicial  officer  are  interposed  between  the  charge  and  the 
imprisonment  "  (d).  A  justice  of  the  peace  can  only  take  action 
on  an  information  laid  before  him.  If  he  thinks  that  it  discloses 
ground  for  believing  that  an  offence  has  been  committed,  he 
either  issues  a  warrant  for  the  arrest  of  the  incriminated  party 
or  a  summons  commanding  his  attendance.  But  until  he  issues 
such  summons  or  warrant  the  prosecution  cannot  be  said  to 
begin.  The  gist  of  the  action  for  malicious  prosecution  is  that 
the  defendant  set  the  magistrate  in  motion.      "Laying  the 


Mriliciously 
exhibiting 
articles  of 
the  peace. 


Illegal  im- 
prisonment. 


What  is  a 

prosecution. 


(«)  Steward  v.  Oriimett,  (185'J)  7 
C.  B.  N.  S.  I'.ll  ;  but  see  Cutler  v. 
i)(>(>«,  (1585)  4  Rep.  14  a. 

(i)  Dormer  v.  Cook,  (ia03)  88  L.  T. 


((•)  Mee  V.  Crviekiliaiik,  (li»t)2)  8t> 
L.  T.  708. 

(rf)  Per  Willcs,  J.,  Aunt  hi  v.  Dowling, 
(1870)  L.  R.  ,5  C.  P.  p.  540  :  cp.  L>ch  v. 
Anhton,  (ls4s)  12  Q.  B.  871. 
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Search 
warrant. 


Where 
magistmte 
actg  of  his 
own  motion. 


information  before  the  magistrate  would  not  be  the  commence- 
ment of  the  prosecution,  because  the  magistrate  might  refuse  to 
grant  a  summons,  and  if  no  summons,  how  could  it  be  said  that 
a  prosecution  against  any  one  ever  commenced? "  (a).  Although 
when  once  a  summons  is  issued,  the  commencement  of  the 
prosecution  relates  back  to  the  laying  of  the  information  {b). 
By  parity  of  reasoning  the  preferring  of  a  bill  of  indictment 
directly  before  a  grand  jury  (in  cases  in  which  there  have  bten 
no  previous  proceedings  before  a  magistrate)  would  not  be  the 
commencement  of  a  prosecution,  so  as  to  justify  an  action  if  the 
bill  is  ignored.  The  same  observation  would  apply  to  proceed- 
ings before  the  Committee  of  the  Incorporated  Law  Society,  on 
an  application  to  strike  a  solicitor  off  the  rolls,  where  they  find 
that  there  is  no  prima  facie  case  of  misconduct. 

There  is  one  form  of  magisterial  procedure  in  criminal  cases 
which  stands  on  a  special  footing.  If  information  is  given  that 
stolen  goods  are  in  the  possession  of  any  one,  a  warrant  may 
issue  to  search  his  premises,  where  they  are  supposed  to  be 
concealed,  and,  if  they  are  found,  to  arrest  him  (c).  There  is  no 
doubt  that  an  action  lies  in  respect  of  the  entry  and  arrest  under 
such  a  warrant  if  it  is  improperly  procured  (d) ;  but  it  is  not  clear 
whether  the  issue  of  the  warrant  can  of  itself  be  regarded  as  a 
prosecution,  and  actionable  as  involving  an  injury  to  character. 
In  Wi/att  V.  White  (e),  which  was  an  action  for  maliciously  pro- 
curing the  issue  of  a  search  warrant,  "NVilles,  J.,  at  nisi  prins 
allowed  no  damages  except  for  the  invasion  of  the  plaintiff's 
premises  and  the  seizure  of  his  person,  but  it  does  not  appear 
whether  the  question  as  to  character  was  raised  before  him. 

A  person  who  simply  makes  a  candid  statement  of  facts  to  a 
magistrate  without  formulating  any  charge,  is  not  responsible  for 
the  consequences  of  any  step  which  the  magistrate  may  there- 
upon, in  the  exercise  of  his  discretion,  think  fit  to  take.    The 


(a)  Per  Brett,  M.R.,  ruffn  v,  Tlie 
^Vfea,  (188->)  U  Q.  B.  D.  p.  657  ;  see 
too  j'tr  Cotton.  L.J.,  ibid.  p.  661  ;  j>er 
I'attesoM,  .1..  Gi-egory  v.  Derby,  {\H'i9) 
»*  C.  A:  P.  p.  7.J0,  where  it  was  said  that 
even  the  iusue  of  a  warrant  not  foUowetl 
by  an  arr'j«t  would  not  cive  a  cause  of 
action,     bee  King  v,  Cuh,  {179r>)  6  T.  B. 


(>4it. 

(ft)   Viorpe  V.    Prientnall,    (1897)    I 
Q.  B.  1.5!),  at  p.  H!2. 

(c)  24  A:  2.">  Vict.  c.  iifi,  s.  1(«. 

[d)  Utef  V.  Hiiiith,  (1H22)  1   U.  <fe  K. 
97. 

(/•)  (!.^!;0)2!t  L.  .!.  V.n.  !!!H. 
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magistrate  acts  of  his  own  motion  and  not  at  the  instigation  of 
the  person  giving  the  information,  who,  therefore,  is  not  to  be 
considered  as  a  prosecutor  (a).     But  if  an  actual  charge  is  made,  where  a 
though  in  an  indefinite  form  and  as  a  mere  matter  of  suspicion  '^^^'^^  "'"'''^■ 
and  hearsay,  a  prosecution  is  thereby  instituted  (/<).     The  pro- 
secutor is  answerable  for  the   ulterior  consequences,  and  it  is 
not  open  to  him  to  say  that  they  were  due  to  the  mistake  or 
indiscretion  of  the  tribunal  which  he  has  put  in  motion  (r).    The 
distinction  between  cases  where  mere  information  is  given  and 
cases  where  a  charge  is  made  is  necessarily  somewhat  iine.     In 
one  case((0  it  was  held  that,  where  a  defendant  had  laid   an 
information  before  a  magistrate  under  48  &  49  Vict.  c.  69,  s.  10, 
that  there  was  reasonable  cause  to  suspect  that  the  plaintiff  was 
detaining  a  girl  for  immoral  purposes,  and  the  magistrate  there- 
upon issued  a  search  warrant,  the  defendant,  not  having  in  any 
way  deceived  the  magistrate,  could  not  be  liable  for  the  manner 
in  which  the  latter  had  thought  fit  to  exercise  his  discretion. 
This  decision  turned  to  a  great  extent  on  the  language  of  the 
statute  in  question,  but  it  has  since  been  followed  as  an  authority 
in  an  action  which  was  brought  for  maliciously  procuring  a  search 
warrant  to  issue  for  goods  alleged  to  be  stolen  (.').     These  two 
cases  appear  to  establish  the  proposition  that  under  ordinary 
circumstances  a  person  applying  for  a  search  warrant  is  not  to  be 
considered  a  "  prosecutor,"  but  merely  a  person  giving  informa- 
tion for  the  consideration  of  a  magistrate ;  the  latter  acting  on 
his  own  motion  and  not  at  the  instigation  of  the  informant  (/). 


(a)  Colien  t.  Morgan,  (1825)  6  D.i  H. 
8  :  iH-r  Erie,  CI.,  Steuard  v.  Gromett, 
(1859)  7  C.  B.  N.  S.  p.  204  ;  per  Lord 
Campbell,  C.J.,  Farley  v.  Daiihx,  (1855) 
4  E.  &  B.  p.  499. 

(*)  EUee  V.  Smith,  (1822)  1  P.  &  R. 
fl"  ;  Darif  v.  yonhe,  (181(1-7)  (1  M.  4:  S. 
29:  M-yattv.  UVoYf.  (18()0)  29  L.  J.Ex. 
193. 

(e)  See  }>er  Brett,  M.B.,  Quart:  Hill 
ConnoUdatad  Gold  Mining  Co.  v.  £yre, 
(188.S)  11  Q.  B.  IJ.  p.  684,  dissenting 
from  a  contrary  expression  of  opinion 
by  Martin,  B.,  in  Jnhmnn  v.  Emerton, 
(1871)  L.  R.  6  Ex.  pp.  379-80. 

(rf)  Hope  V.  Erered,  (1886)  17  Q.  B.  D. 
33s  ;  see  also  Leu  v.  CharrinyUm,  (1889) 


23  Q.  B.  D.  4r, ;  W.  N.  1889,  p.  150. 

(p)  Vttiny  \.  Homey,  (1888)  5  Times 
L.  R.  39. 

(/)  Some,  liowever,  of  the  language 
used  in  Hope  v.  Erered,  (1886)  (^et  per 
Lord  Coleridge,  C.J.,  17  Q.  B.  D.  p.  340), 
seems  hardly  consistent  with  the  law  as 
l.iid  down  in  Quartz  Hill  Coniolidated 
Gold  Mining  Co.  v.  Eyre,  (1883)  11 
Q.  B.  D.  674,  mtpra.  Great  stress  is 
laid  on  the  fact  that  the  magistrate  in 
issuing  a  search  warrant  acts  judicially, 
but  ill  all  actions  of  malicious  prosecu- 
tion the  essence  of  the  plaintiflE's  case  is 
that  he  has  been  wronged  by  means  of  a 
iudicial  act. 
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Apparently,  however,  a  justice,  who,  after  applying  his  mind  in 
a  judicial  manner  to  an  information  laid  before  him,  showing 
reasonable  cause,  issues  his  warrant,  is  not  liable  in  an  action 
for  malicious  procedure  merely  because  the  judicial  act  results 
in  a  tort,  it  having  been  held  by  Russell,  C.J.,  in  the  case  of 
Jones  V.  German  (o)  (in  which  judgment  was  given  for  the  defen- 
dant) that  "  an  allegation  of  the  actual  commission  of  a  felony  is 
not  net   ssary  to  justify  a  magistrate  in  granting  his  warrant." 

It  is  quite  clear,  however,  that  a  defendant  who  has  misled  a 
tribunal  by  dishonest  evidence  and  thereby  caused  it  to  act  to 
the  prejudice  of  the  plaintiff  is  liable,  even  though  he  may  not 
have  purported  to  be  the  prosecutor  {h). 

If  a  magistrate  decides  to  commit  a  case  for  trial,  he  is 
empowered  to  bind  over  the  prosecutor  to  attend  and  prosecute 
at  the  Court  by  which  the  accused  is  to  be  tried  (c).  The  mere 
fact,  however,  that  a  man  has  been  bound  over  does  not  neces- 
sarily prove  that  he  is  the  person  responsible  {d),  neither  on  the 
other  hand,  if  he  is  the  person  who  in  truth  has  started  the 
prosecution,  can  he  shelter  himself  from  liability  in  respect  of 
the  subsequent  proceedings  by  the  plea  that  he  was  acting  under 
legal  compulsion  and  in  obedience  to  the  magistrate's  order  (e). 
In  Fitzjohn  v.  Mackinder(f),  the  plaintiff  and  defendant  had 
been  parties  to  a  suit  in  the  County  Court  and  had  given  evidence 
in  direct  contradiction  to  one  another.  In  reality  the  perjury 
was  on  the  side  of  the  defendant,  but  the  judge  took  a  view 
adverse  to  the  plaintiff,  committed  him  for  trial  on  a  charge  of 
perjury,  and  bound  over  the  defendant  to  prosecute  (^).  The 
defendant  duly  presented  an  indictment  before  the  grand  jury, 
went  before  them,  and  repeated  his  perjured  evidence.  A  true 
bill  was  found,  the  plaintiff  was  put  on  his  trial  and  ultimately 


(a)  (1896)  2  Q.  B.  418. 

(*)  Per  Lord  Campbell,  Farley  v. 
Dank»,  (IS.J"))  4  E.  &  B.  p.  49U  ;  jier 
Lord  Coleridge,  Ilojie  v.  Erered,  (1886) 
1 7  Q.  B.  D.  p.  340. 

(o)  11  &  12  Vict.  c.  42,  K.  20. 

(i)  Rigir  V.  Dyott.  (1831)  5  C.4:  P. 4. 

(e)  Diihoh  v.  KeaU,  (1840)  11  A.  i  E. 
32'J.  See  also  Mitt^^.s  v.  Furraaia, 
(1889)   .58    L.  J.  Q.  B.  40,  where  the 


Court  refusetl  to  stay  an  action  for 
malicious  prosecution  as  frivolous  and 
vexatious  on  the  ground  that  the  defen- 
dant was  the  trustee  under  the  plaintiffs 
bankruptcy  and  hail  prosecuted  him  by 
order  of  the  Court  under  s.  16  of  tho 
Debtors  Act,  1869. 

(J)  (1860-1)  8  C.  B.  N.  8.  78  ;  9  C.  B. 
N.  S.  TMh. 

0/)  Under  U  i  1.^)  Vict.  c.  100,  s.  19. 
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acquitted.    He  then  brought  an  action  for  malicious  prosecution, 
and  it  was  decided  in  the   Exchequer  Chamber,  reversing  the 
judgment  of  the  Common  Pleas,  thai  the  action   was  main- 
tainable.    Two  of  the  judges  in  the  Court  below  decided  for  the 
defendant  on  the  ground  that  he  had  only  remotely  caused  the 
County  Court  judge's  order  for  prosecution,  and  that  his  subse- 
quent conduct  was  protected  by  that  order.  Willes,  J.,  dissenting, 
held  that  he  could  not  plead  an  order  obtained  by  his  own  fraud 
and  perjury.    In  the  Court  above  Cockburn,  C.J.,  and  Channell, 
B.,  held  that  the  defendant  was  liable  as  having  procured  the 
order,  liable  as  having  preferred  the  bill,  and  liable  as  having 
given   false  evidence   tefore   the  grand  jury.      Bramwell,  B., 
however,  was  of  opinion  that  he  was  only  liable  on  the  last 
ground;    that  he  was  bound  to  prosecute,  but  not  bound  to 
prosecute  by  means  of  false  evidence.     On  the  other  hand 
Blackburn  and  Wightman,  JJ.,  were  prepared  to  affirm  the 
judgment  of  the  Court  below.    It  will  thus  be  seen  that  there 
was  an  exactly  equal  division  of  judicial  opinion  in  this  case,  and 
that  the  judges    whose  view   ultimately  prevailed    were    not 
altogether  agreed  as  to  the  grounds  of  their  judgment.    In 
Barber  v.  Le»iter{a)  it  was  held  that  an  allegation  that  the 
defendant  caused  it  to  appear  that  the  plaintiff  was  the  proprietor 
of  an  illicit  still,  in  consequence  of  which  he  was  prosecuted  by 
the  Excise  authorities,  could  not  amount  to  an  allegation  of  a 
prosecution  by  the  defendant. 

A  defendant  may  become  liable  by  holding  himself  out  as 
prosecutor,  or  allowing  himself  to  be  considered  as  such,  though 
in  reality  he  is  only  acting  as  agent  for  others  (6). 

A  defendant  (which  term  includes  a  corpwation  (c))  may  be 
liable  in  this  as  on  other  torts  for  acts  done  with  his  authority  or 
subsequently  ratified  (d).  If  an  agent  institutes  a  prosecution 
within  the  scope  of  his  employment  and  in  pursuance  of  a  general 
authority,  any  malice  or  unreasonableness  which  may  actuate 
him  in  so  doing  are  imputed  to  his  principal.  In  this  way  an 
action  of  malicious  prosecution  may  be  maintained  against  a 

(a)  (18,VJ)  7  C.  B.  N.  S.  17.->.  Brown.  (1904)  A.  C.  423. 

(A)  ClemeHtu  v.  Ohrlij,  (1847)  2  C.  &  (rf)  For  priminal  liability  of    master 

^-  ''"■*''••  for  act  of  servant,  see  Cojipcn  v.  Moore, 

(c)  Citizen*  Life  Auuranee   Ci.    v.  (1898)  2  Q.  B.  306. 


Indirectly 

causing; 

prosecution. 


Holding 
self  out  as 
prosecutor. 


Principal 
and  agent. 
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corporation,  which  is  itself,  of  course,  incapable  of  malice  {a). 
If,  however,  a  principal  himself  controls  a  prosecution  and 
simply  employs  a  ministerial  agent  to  carry  out  the  proceedings, 
the  fact  that  the  agent  was  malicious  or  had  reason  to  know  the 
prosecution  ill-founded,  will  not  it  seems  affect  his  innocent 
principal  (/>).  In  either  case,  if  the  state  of  mind  of  the  agent  is 
such  as  to  make  his  participation  in  the  unfounded  proceedings 
wrongful,  he  is  liable. 

A  malicious  prosecution  may  consist  in  the  wrongful  continu- 
ance of  proceedings  already  set  on  foot  by  other  persons.  Such 
continuance,  however,  will  not  in  itself  amount  to  a  ratification 
of  the  antecedent  step^;  and  it  may  well  be  that  under  such 
circumstances  there  may  b^  good  cause  for  the  continuance  of  a 
prosecution,  the  initiation  of  which  was  wrongful  (c). 

2.  The  reason  why  a  plaintiff  cannot  as  a  rule  succeed  if  a 
prosecution,  of  which  he  complains,  terminates  adversely  is  that 
otherwise  there  might  be  a  conflict  between  civil  and  criminal 
justice,  and  all  the  issues,  the  conclusive  determination  of  which 
properly  belongs  to  the  criminal  court,  might  be  tried  over  again 
by  a  sort  of  informal  appeal  ((f).  It  makes  no  difference  that  the 
conviction  took  place  before  some  court  of  inferior  jurisdiction 
against  which  no  appeal  lay  to  a  higher  court.  The  convicted 
person  will  not  be  allowed  to  do  indirectly  that  which  he  cannot 
do  directly  (e).  In  view  of  the  recent  decision  in  the  Scotch  case 
of  Wihon  V.  Bennett  (J)  this  proposition  must,  however,  be  taken 
with  some  reservation.  Sometimes,  however,  from  the  circum- 
stances of  the  case,  it  is  impossible  that  the  proceeding  in  ques- 
tion should  have  been  determined  in  the  plaintiff's  favour. 
Thus,  if  his  house  is  ransacked  under  a  search  warrant  and 
nothing  is  found  there  to  incriminate  him,  the  matter  goes  no 
farther,  but  it  cannot  be  said  to  be  decided  in  his  favour.  Yet 
in  such  a  case  he  would  have  a  right  of  action  if  malice  and 


(a)  On  this  subject,  see  above, 
pp.  60  gqq.,  where  the  matter  is  fully 
discussed  ;  and  see  Edwardt  v.  Midland 
R.  Co.,  (1880)  6  Q.  B.  D.  287. 

(6)  John»un  v.  Emerton,  (1871)  L.  B. 
6  Ex.  320. 

(«)  ITWun  V.  Beeman,  (1858)  27  L.J. 


Ex.  57  ;  see  too  Moon  v.  Totoert,  (I860) 
8  C.  B.  N.  S.  611. 

(d)  Per  Cur.,  Cattrique  v.  Behreiu, 
(1860-1)  3  E.  &  E.  p.  721. 

(c)  hatebe.  v.  Matthew*,  (1867)  L.  E. 
£  C,  p.  fi.S4. 

(/)  (1904)  6  F.  269,  Ct.  of  Seas. 


DETERMINATION   OF   PKOSEflTION. 

abBence  of  rea8onal)le  cause  were  8hown(a).  So,  if  articles  of 
the  peace  are  exhibited  in  the  King's  Bench  against  a  man  and 
he  18  called  on  to  find  sureties  of  the  peace,  he  is  not  allowed  to 
controvert  the  matters  stated  on  affidavit  against  him,  and  conse- 
quently  he  is  not  precluded  in  any  future  proceeding  from 
questioning  the  order  which  was  made  ex  parte  against  him. 
The  same  rule  formerly  applied  when  sureties  of  the  peace  were 
demanded  before  a  magistrate  (l>).  But  now  in  such  a  "ase  the 
procedure  is  regulated  by  42  &  43  Vict.  c.  49,  s.  25,  and  both 
parties  and  their  witnesses  are  heard  and  examined. 

The  right  of  action  against  persons  wlio  put  in  force  the  Lunacy 
Act,  1890,  by  presenting  to  the  judicial  authority  created  by 
that  Act  a  petition  for  a  reception  order,  has  already  been  dealt 
with  (c). 

So  long  as  proceedings  are  pending  no  action  lies  on  the  ground 
that  they  have  been  wrongfully  instituted  ((/).    It  must  appear 
that  they  were  brought  to  a  "legal  end."    Where  the  plaintiff 
alleged  that  he  had  been  arrested  on  a  false  charge  and  subse- 
(luently  discharged  from  imprisonment,  it  was  held  that  he  did 
not  sufficiently  show  on  the  face  of  his  declaration  the  termina- 
tion of  the  proceedings  (e).    The  end.  however,  need  not  be  a  oetenn.na 
final  and  conclusive  one.    If  a  magistrate  refuses  to  commit  for  ['°"  '"''^^'  ""» 
trial  a  person  charged  before  him  (/),  the  particular  prosecution  "* '"'"^'"'^'^ 
18  concluded,  although  it  may  be  lawful  to  institute  a  fresh 
prosecution  for  the  same  offence.    It  is  in  fact  not  necessary  for 
the  plaintiff  to  prove  that  he  was  absolutely  in  the  right,  but 
rather  that  the  matter  of  which  he  complains  so  terminated  as 
not  to  be  inconsistent  with  his  right  to  maintain  his  action.    In 
Craig  v.  Hasell  (g)  the  plaintiff  sought  to  recover  against  the 
defendant  for  maliciously  procuring  an  extent  for  a  Crown  debt 
to  issue  against  him,  and  he  alleged  that  the  writ  had  been 
superseded  and  came  to  an  end.    To  this  it  was  pleaded  that  the 
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(a)  n^att  V.  Jf7(iV*,  (I860)  29  L.  J. 
Ex.  103.    See  above,  ]>.  t;42. 

(A)  Steward  v.  Grvmett,  (ISoDI  7 
•••B.X.S!.  191. 

('•)  See  above,  pp.  211  *yj. 

(rf)  "  It  is  a  rule  of  law  that  no  one 
shall  be  allowed  to  allege  of  n  sfiu 
<iei,ending  suit  that  it  is  unjust."    Vrr 

C.T. 


Cur.,  Gilding  v.  Hyre,  (1861)  10  C.  B. 
N.  S.  p  604. 

(e)  Monjan  v.  liuijiipi,  (1788)  2  T.  R. 
225. 

(/)  Delegal  v.  IDghley,  (1837)  3  Bing. 
N.  C.  itoO. 

C?)  (!Si3)  4  Q.  B.  481. 

49 
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$up<i»eil,(tt  had  been  grantotl  to  tlie  plaintiff  at  his  request  and 
upon  teriiiB,  as  an  act  of  grace  on  the  piirt  of  the  Crown.  It  waa 
held,  however,  that  the  plea  was  hiul.  "  AH  that  the  rule  of  law 
in  cases  of  malicious  prosecution  requires  is  that  the  writ  of 
extent  should  be  traced  to  its  close  ;  and  that  is  done  by  showing 
it  discharged  by  the  Court  though  upon  arrangement  and  by 
consent.  .  .  .  Such  a  termination  of  the  case  negatives  no  fact 
essential  to  maintaining  the  action.  ...  The  plea  is  clearly 
bad.  Consistently  with  all  the  facts  stated  in  it  the  writ  of 
extent  may  have  been  sued  out  by  the  defendant  without  any 
reasonable  and  probable  cause  "  (a).  So,  it  is  enough  if  the 
proceeding  has  been  abandoned  without  being  brought  to  a 
formal  end,  though  this  cannot  well  happen  in  a  criminal 
prosecution  (h). 
KeMonnbio  3.  The  question  of  reasonable  und  probable  cause  frequently 

""uw-^"*  occasions  no  little  embarrassment  in  the  conduct  of  a  trial,  not 
mieoti.m  for  ^q  much  from  its  own  inherent  difficulty  as  from  the  manner  in 
tW  judge.  ^^.^^  ,^  presents  itself:  since,  first  of  all,  it  involves  the  proof 
of  A  negative,  and,  secondly,  in  dealing  with  it  the  judge  has  to 
take  on  himself  a  duty  of  an  except iomil  nature.  The  plaintiff 
has,  in  the  first  place,  to  give  some  evidence  tending  to  establish 
an  absence  of  reasonable  and  probable  cause  operating  on  the 
mind  of  the  defendant  (c).  To  do  this  he  must  show  the  circum- 
stances under  which  the  prosecution  was  instituted.  It  is  not 
enough  to  prove  that  the  real  facts  established  no  criminal 
liability  against  him,  unless  it  also  appear  that  those  facts  were 
within  the  personal  knowledge  of  the  defendant.  If  they  were 
not,  it  must  be  shown  what  was  the  information  on  which  the 
defendant  acted,  which  is  sometimes  done  by  putting  in  the 
depositions  taken  before  the  magistrate  (</).  Sometimes  a  case 
may  be  made  out,  whatever  the  state  of  facts  may  be,  by  means 
of  evidence  that  the  defendant  did  not  believe  in  the  justice  of 


(«)  Per  Cur.,  Craig  v.  Ilawll,  (1S43) 
4  Q.  B.  p.  492. 

(*)  Pierce  v.  ^reet,  (18.S2)  3  B.i  Ad. 
3i»7. 

((•)  Ahrath  v.  Xorth  Ea*teni  Py.. 
(1886)  11  App.  Cas.  247  ;  WiUan»  v. 
■Jifjlur,    (1H29-31)   6    Bing.    183.      As 


to  what  constitutes  rtasonable  aiiil 
probable  cause  for  the  institution  uf 
bankruptcy  procedings,  see  Cor  v. 
Kiiqlith.  S-ottith  ,i-  Aimtralian  Paid. 
ljil..{nH):,)A.C.  168,  P.  C. 

Qf)    W'lilkrr  V.  Simtli  Eattern  R.  Co., 
(1S70)L.  K.  5C.  P.  640. 


l>KTERillN.UION   OV   IHOsKci  j  l«.N. 


C4U 


jui 


Ju«  own  proseculion.  for  if  that  i.  so.  there  i.  „o  rea.-.  .  le  and 
probable  cause  for  him  {a). 

It  is.  of  course,  for  the  judge  to  .ay  whether  there  is  evidence  Vrwi..«of 
to  go  to  the  jury,  and  .f  there  in.  it  is  for  the  defendant  then  to 
elect  whether  he  will  attempt  to  impeach,  cor.tradict.  or  supple- 
ment  It.  ^Vhen  all  the  evidence  is  before  the  Court  everv  dis- 
puted fact  and  every  disputed  inference  of  fact  is  for  the  jury  to 
decide  upon,  with  this  exception,  that  the  final  inference  as  to 
the  presence  or  absence  of  reasonable  and  probable  cause  is  to  be 
drawn  by  the  judge  alone.  He  mu.t  accordingly  ,uake  the  jury 
find  the  facta  and  draw  the  subordinate  inferences  specially  or 
he  must  leave  the  whole  case  to  them  with  a  hvpothetical 
direction  that  if  they  take  such  and  such  a  view  of  the'case  there 
IS  reasonable  and  probable  cause,  and  otherwise  not.  However 
numerous  and  complicated  the  facts  may  be.  one  or  other  0/ 
these  courses  has  to  be  adopted  (h). 

The  inference  of  reasonable  and  probable  cause  has  been  some- 
times  called  an  inference  of  law.  sometimes  an  inference  of  fact 
sometimes  a  mixed  inference.  In  truth,  however,  the  distinction 
between  ihe  two  classes  of  inferences  is  practical  rather  than 
theoretical.  An  inference  which  a  jury  say  may  be  drawn  from 
the  premises  is  an  inference  of  fact ;  an  inference  which  the  judge 
says  must  be  drawn  from  the  premises  according  to  legal  rules  is 
an  inference  of  law  (<•).  The  trial  of  an  action  is  a  long  inductive 
process.  The  ultimate  premises  are  the  various  statements  made 
by  the  witnesses.  From  these  statements  it  is  inferred  that  a 
certain  condition  of  things  existed,  and  that  certain  things  were 
said  and  done  on  the  one  side  and  the  other,  and  so  the  case 
advances  through  a  series  of  converging  inferences  until  the  final 
inference  is  reached  that  there  should  be  a  verdict  for  the  defen- 
dant  or  the  plaintiflf,  as  the  case  may  be.  If  at  any  stage  of  a 
trial  certain  matters  are  established,  the  proper  effect  of"  which 


Inferences  of 
law  and  fact. 


(a)  M'ilUun  V.  J<ii/l,ii;  (1H29-31)  6 
Hing.  183  ;  Jiri>ad  v.  //,/«,,  (l«:iy)  5 
Ilinjf.  X.  C.  722;  7>/,«,r  v.  Ambler. 
<1H47)  10  g.  R.  2.-.2. 

(*)  I'nntoHv.  ir/7/;a«;/i,  (I841)2QU_ 
Iil'J  ;  Litti'i-  V.  J','rr;/m<i»,  (1870)  L.  li.  4 
H.  L.  '>2\.  An  able  suminary  of  the 
■factors  necessary  to  constitute  "a  I'rimti 


facie  presuni' ■in  of  reaionaWe  ami 
probable  cause  iurnishe<l  by  the  jmlg- 
mcnt  of  the  Court  of  Api)eal  in  WkU/)  v. 
Fuiilhiier,  (1882)  iC,  L.  T.  127,  C.  A, 

(<•)  The  reipective  provinces  of  judge 
and  jury  are  well  deline.1  by  the  House 
of  Lords  in  the  Mptmpiilitdn  II.  Co.  T. 
ir-.-.j.*.',  (ISH,;)  11  Api-.  f;is.  i.-2. 
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has  been  judicially  considered  and  determined  on  previous  occa- 
sions substantially  similar,  then  it  is  for  the  judge  to  interpose 
and  say  what  the  inference  is  which  authority  compels  him  to  draw. 
The  peculiarity  of  the  inference  of  reasonable  and  probable  cause 
is  that  it  has  to  be  drawn  by  the  judge  without  any  precedent  to 
guide  him.  The  premises  which  he  has  to  deal  with  are  nearly 
always  materially  different  from  those  which  he  may  find  recorded 
elsewhere.  He  cannot  lay  down  an  abstract  proposition  of  law  as 
his  major,  take  the  facts  found  by  tbe  jury  as  his  minor,  and 
thence  deduce  the  necessary  consequence :  he  simply  has  to  con- 
tinue by  the  light  of  experience  and  common  sense  tbe  inductive 
process  which  has  hitherto  been  carried  on  by  the  jury.  A 
difficulty,  therefore,  sometimes  arises  as  to  the  precise  point  at 
which  his  intervention  ought  to  take  place.  The  jury  are  to  carry 
the  induction  up  to  the  stage  at  which  an  immediate  inference  can 
be  drawn  as  to  the  presence  or  absence  of  reasonable  and  probable 
cause.  But  different  minds  may  take  different  views  as  to  what 
an  immediate  inference  is,  and  some  will  proceed  by  one  step  to  a 
conclusion  at  which  others  will  only  arrive  at  by  degrees.  Thu* 
sometimes,  if  the  witnesses  are  unimpeached  in  character  and  do 
not  contradict  one  another,  nothing  at  all  may  be  left  to  the 
jury  (a) ;  at  other  times  they  may  have  to  decide  almost  in  terms^ 
the  issue  itself.  In  Quartz  Hill  Contolidated  Gold  Mining  Co. 
V.  Eyre  (b),  the  question  was  whether  the  defendant  had  reason- 
able and  probable  cause  for  presenting  a  winding-up  petition 
against  the  plaintiff  company.  This  depended  on  whether  he 
had  reasonable  ground  at  the  time  of  the  petition  for  supposing; 
himself  then  a  shareholder.  He  had  held  some  shares  which  a 
fortnight  previously  he  had  directed  his  broker  to  sell,  forwarding' 
at  the  same  time  a  transfer.  He  had  been  told  by  the  broker 
that  a  sale  would  be  impracticable,  but  the  transfer  had  not  been 
returned,  and  in  fact  the  shares  were  sold.  It  was  held  that  it 
was  for  the  jrvy  to  say  whether  under  such  circumstances  he 
might  reasonably  consider  himself  a  shareholder,  and  reasonably 
therefore  present  the  petition.  In  most  cases  probably  a  judge, 
who  is  anxious  to  leave  as  much  as  possible  to  the  jury,  can 


(o)  Itarii  V.  Ifard^.  (I«27)  6  B.  t  C. 
223, 


(A)  (t8M)llQ.  B.  I).  674. 
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succeed  in  suggesting  a  question  for  their  consideration  the 
answer  to  which  leads  so  obviously  and  necessarily  to  the  further 
inference  that  it  is  virtually  decisive. 

As  has  been  already  seen,  reasonable  and  probable  cause  What  i. 
depends  upon  the  information  and  belief  of  the  defendant    "  There  ^«»«°''*''e 
must  be  a  reasonable  cause-such  as  would  operate  on  'the  mind  --"'*"'' 
of  a  discreet  man ;   there  must  be  a  probable  cause-such  as 
would  operate  on  the  mind  of  a  reasonable  man ;  at  all  events 
such  as  would  operate  on  the  mind  of  the  party  making  the 
charge  ;  otherwise  there  is  no  probable  cause  for  him  :  I  cannot 
«ay  that  the  defendant  acted  on  probable  cause,  if  the  state  of 
facts  was  such  as  to  have  no  effect  on  his  mind  "  (a).    And  first 
as  to  the  defendant's  information.    It  is  immaterial  on  this  point  K„ow.e,<.e 
to  consider  -hat  the  real  facts  were  unless  they  were  in  the  "^^  •'«'«'"^''»'- 
knowledge  c  Jie  defendant  at  the  time  of  making  the  charge. 
Although  If  there  be  evidence  of  wilful  and  culpable  neglect  on 
the  part  of  the  defendant  to  make  reasonable  use  of  available 
information,  as  to  the  reai  state  of  affairs,  such  negligence  will 
apparently,  afford  some  evidence  of  malice  (b).    In  Del,„al  v 
HtghUy  (<•),  the  defendant,  in  a  declaration  for  malicious  proseco-* 
tion.  pleaded  specially  facts  which  showed  that  the  plaintiff  was 
in  truth  guilty  of  the  crime  imputed,  and  it  was  held  that  the 
plea  was  bad  for  not  alleging  that  the  defendant  was  aware  of 
those  facts.     "  It  is  quite  consistent  with  the  allegations  in  this 
plea,  that  the  charge  was  made  upon  some  ground  altogethei- 
independent  of  the  existence  of  the  facts  stated  in  the  plea;  and 
that  the  defendant  now  endeavours  to  support  the  propriety  of 
the  charge,  originally  without  cause,  by  facts  and  circumstances 
which  have  come  to  his  knowledge  for  the  first  time  since  the 
charge  was  made  "  (</)•    On  the  other  hand  it  would  be  obviously 
absurd  to  make  a  defendant  liable  because  matters  of  which  he 
was  not  aware  put  a  different  complexion  upon  facts  which  in 
themselves  appeared  a  good  cause  of  prosecution. 
A  man  is  not  bound  before  instituting  proceedings  to  see  that  EviUenoc 

<183»)  6  IlinK    N.  C.  p.  726  ;  .ee,  too,  (,/)  Jw  r.r..  ih.d.,  pp.  »59-60.      Sec     •**«• 

(A)  Arhrat/i  t.  M.,ih  /■Jastfr^  U.  /"„ .        L.  J.  y.  !«.  •(«  •  ic...  y^iL  ,,  1-      ' 
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he  has  such  evidence  as  will  be  legally  sufficient  to  secure  « 
conviction.  In  Dawson  v.  VansanJan  (a)  the  defendant  had 
preferred  a  charge  of  conspiracy  against  the  plaintiff  on  the 
evidence  of  an  alleged  accomplice,  and  it  was  held  that  he  might 
well  have  reasonable  and  probable  cause.  "  An. accomplice  or 
tainted  witness  may  give  evidence  sufficient  to  make  out  a  jmnu'i 
facie  case  and  warrant  the  preferring  of  a  criminal  charge,  though 
it  might  not  be  sufficient  evidence  upon  which  to  convict"  (6). 
Neither  is  it  necessary  that  the  defendant  should  act  only  on 
legal  evidence  and  inquire  into  everything  at  first  hand.  It  is 
sufficient  if  he  proceeds  on  such  information  as  a  prudent  and 
cautious  man  may  reasonably  accept  in  the  ordinary  affairs  if 
life  (c) ;  and  it  is  for  the  plaintiff  to  satisfy  the  jury  that  thero 
was  a  want  of  proper  care  in  testing  that  information  {d). 

It  is  not,  however,  justifiable  to  commence  a  prosecution  ou 
mere  suspicion.  It  is  not  a  reasonable  ground  for  a  charge  of 
forgery  that  the  forged  document  resembles  the  handwriting 
of  the  party  accused  (e),  nor  is  possession  of  stolen  goods  a 
long  time  after  thoir  abstraction  a  reasonable  ground  for  a 
charge  of  larceny  (/).  It  has  been  held  that  evidence  of  the 
plaintiff's  bad  character  has  no  bearing  on  the  issue  of  reasonable 
and  probable  cause  (g). 

It  may  sometimes  be  contended  that  a  prosecution  is  unreason- 
able, not  on  the  ground  that  the  prosecutor  had  no  substantial 
information  before  him  pointing  to  the  guilt  of  the  plaintiff,  but 
because  he  was  also  aware  of  countervailing  evidence  which 
afforded  a  good  answer  to  the  charge.  A  prosecutor  has  no  right 
to  pick  and  choose  among  the  evidence  before  him,  and  act  only 
upon  such  portions  of  it  as  show  that  he  has  good  cause  for 


(</)  (18C3)11W.  B.  .■.If.. 

(A)  J'er  Cur..  VfiHuim  v.  VanMndau, 
(1X63)11  W.  U.  nt  p.  :>18. 

(r)  Liftir  V.  PerrijiiKiK.  (1870)  T,.  R. 
4  H.  I-.  S21  ;  sec  Chattield  v.  Comer- 
ford,  (18(>r.)  4  F.  k  F.  ilHi8  ;  Oihton  T, 
Vrniey,  (1867)  lo  L.  T.  X.  S.  586. 

(rf)  Abriilh  V.  Xorth  EtinterH  if.  O'., 
(1883-6)  11  Q.  H.  I'.  ^+<» ;  11  App.  Cas. 
247.  See  also  Itrmni  v.  Ilawkf*.  (1891) 
2  Q.  B.  718. 

(f)  r',V.~.--.-.-.'»  V,  r).',r!g.  (!«47)  2  C.  k 


K.  680. 

(/)  I/ogg  V.  M'ard,  (18.-.8)  3  H.  4  N. 
417.  This  was  a  case  of  wrongful  arrest 
by  a  policeman.  But  the  question  ff 
reasonableness  would  appear  to  be  tin- 
same  as  in  a  case  of  malicious  prosecu- 
tion, although  the  bunion  of  proof  i> 
alterol.  See,  too,  Jiwif  v.  IUhbon^ 
(1861)  30  L.  J.  Ex.  7.'.. 

(y)  iVm»(;m  v.  Carr.  (1817)  2  Stark. 
69. 
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proceeding ;  nor  on  the  other  hand  is  he  hound  to  assume  that  the 
theory  put  forward  for  the  defence  is  sound,  "  If  a  man  makes  a 
cliarge  hefore  a  magistrate,  and  the  accused  hrinf,'8  a  numlier  of 
respectahle  witnesses  to  prove  an  alibi,  is  the  prosecutor  liable  to 
an  action  if  he  goes  before  the  grand  jury  ?  "  (a).  "  Suppose  the 
party  has  clearly,  at  the  moment,  probable  cause  to  believe  that  a 
man  who  robbed  him  was  his  servant,  but  on  going  home  he 
found  him  with  a  broken  leg,  which  had  been  bandaged  for  a 
week,  could  you  say  in  that  case  there  was  probable  cause '?  "  (b). 
In  James  v.  Pheljjs  (c)  the  defendant  had  indicted  the  plaintiff  for 
maliciously  obstructing  an  airway  in  a  mine.  It  appeared  that 
the  airway  had  been  obstructed  by  the  plaintiff,  but  under  a  claim 
of  right,  as  the  defendant  knew,  and  it  was  held  that  there  was  an 
absence  of  reasonable  and  probable  cause. 

A  defendant  is  not  necessarily  to  be  considered  as  unreasonable 
because  he  might  and  ought  to  have  known,  had  his  memory  and 
judgment  of  particular  facts  been  perfectly  accurate  and  sound, 
t'mt  he  had  no  good  ground  for  proceeding.  Memory  and  judg- 
r'>>nt  may  play  a  man  false  in  a  particular  instance,  though  in 
general  he  may  have  good  reason  for  trusting  them.  If,  for 
instance,  he  has  made  a  mistake  in  the  identification  of  stolen 
property,  and  in  consequence  has  prosecuted,  it  will  be  for  the 
jury  to  say  whether  his  mistake  was  an  unreasonable  one  (d).  In 
Hicks  V.  Faulkner  (e)  the  plaintiff  had  sworn  in  a  County  Court 
action  that  he  had  given  a  certain  key  to  the  defendant ;  the 
defendant  denied  this  and  prosecuted  the  plaintiff  for  perjury.  It 
was  held  that  there  might  be  good  cause  for  the  prosecution, 
even  assuming  the  plaintiff  to  have  spoken  the  truth,  provided 
the  defendant  had  an  honest  though  mistaken  trust  in  his  own 
memory.  "  If  a  man  has  never  seen  reason  to  doubt,  but  on  the 
contrary  has  ever  had  reason  to  trust,  the  general  accuracy  of 
his  memory,  and  that  memory  presents  to  him  a  vivid  apparent 
recollection   that   a  particular  occurrence   took    place    in    his 
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Lapses  ot 
memory  am! 
jtulgment. 


(u)  yVr  Alilerson.  II.,  MMtyrnre  v. 
.^>«>.'i,  (1H36)  1  M.  A:  \V.  p.  :,M  :  gee 
tiio  jwr  Alderaon.  11.,  J/faln/i  v.  (  hup- 
m.iH.  (18.-)3)  23  L.  J.  Q.  H.  p.  '.l. 

(*)  Per  Ix)rii  Abinfrer.  »  It..  Mw- 
gnirr    v.     .Xrivrll.    (\n'M,)    I    M.    A.    W. 


|).  :>W>:  nee.  too.  Jloijy  v.  HVirrf.  (18."»8) 
3  H.\  X.  41  r. 

('•)  Cl?'4iO  11  A.  Jc  E.  4M3. 

(it)  Ihwijlat  V,  Coviiit,  ^1^56)  « 
E.  Jc   It.  .-.11. 

(.-■)  (I.S7M  Hg.  11.  I).  1C7. 


^^^^m- 
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presence  within  a  recent  period  of  time,  is  it  not  reasonable  to 
believe  in  the  existence  of  it  ?  "  (o). 

It  has  been  said  that  no  prosecutor  can  be  made  liable  in  an 
action  simply  on  the  ground  that  he  is  mistaken  in  his  law  (b) ; 
the  suggestion  apparently  being  that  the  prosecutor  is  only 
answerable  for  the  facts  and  the  tribunal  for  the  law.    This, 
however,  seems  very  questionable.    It  is  true  that  if  a  man 
simply  comes  before  a  magistrate  and  states  fucts,  and  the  latter 
thereupon  takes  a  mistaken  view,  the  informant  is  not  responsible 
for  what  happens,  because  in  such  a  case  he  is  not  really  a  prose- 
cutor.   But,  if  he  is  a  prosecutor,  he  cannot  shelter  himself 
under  the  mistakes  of  the  ma;jistrate  (c),  and  his  responsibility, 
indeed,  begins  bef.?re  the  magistrate  has  an  opportunity  of  inter- 
vening.   If  A.  were  to  take  the  goods  of  B.  under  circumstances 
which  showed  a  clear  absence  of  felonious  intention,  and  B., 
knowing  all  the  facts,  were  to  prosecute  him  for  larceny,  it  is 
apprehended  that  it  wuuld  be  no  defence  in  an  action  of  malicious 
prosecution  for  B.  to  say  that  he  thought  any  taking  was  in  law  a 
larceny.    It  is  not  evidence,  however,  of  absence  of  reasonable 
and  probable  cause  that  a  mistake  has  been  made  on  a  difficult 
Acting  anclcr   and  doubtful  question  of  law  ((O-     It  has  been  said  that  if  a 
prosecutor  fairly  takes  competent  legal  advice  he  is  in  all  events 
justified  in  acting  upon  it  (c).    This,  however,  appears  to  be 
extremtly  doubtful,  for  if  there  is  no  reasonable  and  probable 
cause  it  is  difficult  to  see  how  the  mistaken  opinion  of  a  solicitor 
or  counsel  can  alt«r  the  fact.    That  a  man  has  taken  pains  to 


legal  advice. 


(a)  Pet  Cki-.,  (1«7»<)8  J.  B.  D.  pp.  172-3. 
It  eeemg  goiux  rather  far  to  gay  that  a 
pure  hallucination  may  Kive  reasomible 
and  probable  cause.  The  case  M.-cm« 
inconsistent  with  J^>ir  v.  Ifurt,  (IsiJN) 
I..  R.  3  C.  P.  322.  in  which  it  wag  held 
that  DO  man  can  be  entitled  to  gupixjse 
he  is  sctiny  iu  pui-guance  of  a  statute 
without  any  fact.-*  actually  existinj:  to 
lead  to  «uch  a  «up|)08itiou.  "  It  cannot 
be  guppooed  that  ...  if  a  man 
merely  dreamt  of  •  certain  state  of  facts 
without  any  grouml  tuv  hi*  impression 
and  acted  on  it  it  would  be  sofficient  " 
{jier  Keating,  J.,  ihid.,  p.  325).  Now  a 
party  may  be  juHlitled  in  supposing  he 
is  actiriij  is  jiur-uaiioe  vf  r  statute  on 


>!rouiid  which  would  not  beguflicient  to 
constitute  reii.»otiable  and  probable  cause 
fora  prosecution  :  Ckamberlain  v.  JCimj, 
(1x71)  L.  K.  i;  C.  P.  474.  The  argu- 
ment, therefore,  is  a  foiiion. 

(Ji)  Per  Brnniwell,  B..  JtihimoH  v. 
Km4-r«m,  tl«71)  L.  K.  6  Ex.  p.  3tw. 

(<•)  See  above,  p.  t!41  ;  i^Hart:  Hill 
('nHMilidatrd  Hold  Mining  Co.  v.  A'yrf, 
(1SS3)  11  g.  B.  1).  ti74. 

(d)  Phillip*  V.  yaglor,  (18.VJ)  4  H.  \ 
N.  tl-V). 

(.)  Per  Bayly,  J.,  Rarenga  v.  Mack- 
iHtmh.  (1824)  2  B.  A:  0.  p.  ti97  :  sec, 
h.iwever,  Heulett  v.  Crutcklei/,  (1813)  ."> 
Taunt.  277. 
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form  an  opinion  is  no  proof  that  the  opinion  is  sound,  though  it 
may  tend  to  show  that  it  is  honest,  and  therefore  have  a  bearing 
on  the  issue  of  malice. 

If  there  are  sufficient  grounds  present  to  a  prosecutor's  mind  Mi,e.i 
for  the  commencement  of  proceedings,  hi.s  defence  will  not  be  *-"°""^°f 
impaired  by  the  fact  that  he  is  acting  also  on  considerations  that  "'"""""■ 
may  be  unfounded  or  absurd.    The  goodness  of  «ome  of  his 
reasons  will  not  be  affected  by  the  badness  of  others  {„) 

No  min  can  be  said  to  have  good  reason  for  prosecuting  who  Absence  of 
does  not  believe  m  his  own  case.    And  if  upon  the  evidence  it  is  1^"?' '", 
apparent  to  the  jury  that  the  defendant,  in  instituting  the  pro-  K"tTon. 
ceedmgs,  acted  from  improper  motives,  or  without  honest  belief 
in  the  substantiality  of  his  own  allegations,  they  are  entitled  to 
uifer  malice  (6).    A  prosecutor  ought  to  be  convinced,  if  not  of 
the  guilt  of  the  accused,  at  least  of  the  probability  of  his  guilt. 
He  must  entertain  the  opinion  that  he  has  a  right  to  prosecut'e  (r). 
A  plaintiff,  however,  has  no  right  to  have  the  question  of  the 
defendant's  belief  submitted  to  the  jury  unless  he  gives  some 
evidence  to  show  that  the  latter  was  not  acting  bond  fid,-  (,/).    it 
is  obviously  difficult  in  many  cases  to  distinguish  the  considera- 
tion of  honesty  of  belief  and  honesty  of  motive.    The  one  is  a 
question  of  reasonable  and  probable  cause,  the  other  of  malice. 
From  lack  of  honest  belief  it  may  be  well  inferred  that  there  is  a 
lack  of  honest  motive ;  but  it  by  no  means  follows  that  the  con 
verse  inference  may  be  made.    He  who  believes  that  there  is  no 
ground  for  a  prosecution  must  be  acting  from  some  motive  other 
than  a  desire  to  forward  the  end  of  justice,  but  it  is  perfectly 
possible  that  the  most  malicious  motives  may  co-exist  with  a 
genuine  belief  in  the  guilt  of  the  accused  (e).     "  From  the  most 
express  malice  the  want  of  probable  cause  cannot  be  implied  "  (/). 
In  Ihislop  V.  Chapman  (./)  the  defendant  had  prosecuted  the 

(a)  Hade,  v.  .Varijt,(18ei)  7  H.  A:  N. 


(*)  JIaddrick  v.  Ileilop,  Ms4.s)  \2 
H.  B.  267. 

(e)  HiHtoH  V.  Heathfr,  (XUii)  14  .M. 
A;  W.  131  ;  Turner  v.  Ambler,  (ls47)  10 
y.  B.  232  ;  Haddriek  v.  Betlnj),  (I.S4«) 
12  Q.  B.  2(17  ;  Brvad  v.  Ham,  (ixay)  :. 
I'-ing.  N.  C.  722.    in  Ifwii  v.  iunii,i,;; 


(1878)  8  g.  li.  U  i>.  iri,  it  is  l.iid  ilown 
•  hat  (lefenilaut  must  have  Ijclicve,!  in 
tli<?  (fuilt  of  the  nocusftl. 

(rf)  Jllaehfiird  v.  /*«/,  (1M3I)  2  B.  Jc 
All.  17y. 

(<■)    Tunirr  v.  Amhifi;  MH/irn. 

(./■)  JiiliN^iiHi'  V.  .>■«««.«,  (17Mi)  1  T.  B. 
p.  .J4.">. 

(yj  tiMiaj  23  L.  J.  y.  n.  4'.». 
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plaintiff  for  perjury.  There  were  facts  before  him  which  showed 
that  the  plaintiff  had  wilfully  sworn  what  was  false ;  but  in 
answer  to  a  third  party  who  expressed  belief  in  the  plaintiff's 
innocence  he  said  that  he  only  indicted  the  plaintiff  to  close  his 
mouth.  It  was  held  that  this  expression  tended  to  show  not  only 
his  motive,  but  also  his  belief,  and  therefore  was  evidence  of  lack 
of  reasonable  and  probable  cause  (a).  In  another  case  (h)  the 
defendant  had  sent  before  the  grand  jury  two  indictments  against 
the  plaintiff  for  perjury,  which  were  ignored.  On  a  third  occasion 
he  himself  attended  and  gave  evidence,  and  the  indictment  was 
found.  For  three  years  the  prosecution  was  kept  suspended  on 
various  grounds,  and  the  plaintiff  finally  took  the  jecord  down  to 
trial.  He  was  then  acquitted,  the  defendant  declining  to  give 
evidence.  It  was  decided  that,  without  going  into  the  circum- 
stances of  the  original  charge,  it  might  be  inferred  from  the 
defendant's  conduct  that  he  was  conscious  that  no  real  case  could 
be  established  for  the  prosecution. 

It  has  been  said  (c)  that  if  in  an  action  of  malicious  prosecution 
it  be  found  as  a  fact  that  the  plaintiff  was  guilty  of  the  offence 
charged,  the  absence  of  reasonable  and  probable  cause  is  thereby 
negatived,  even  though  the  defendant  did  not  believe  him  guilty. 
On  the  other  hand,  where  the  jury  found,  in  effect,  that  the 
plaintiff  had  been  guilty  of  obtaining  money  by  false  pretences^ 
but  that  the  defendant  at  the  time  when  he  prosecuted  did  not 
believe  that  the  plaintiff  had  intended  to  defraud,  the  judge 
directed  a  verdict  for  the  plaintiff  (d).  And  this  ruling  seems 
more  in  accordance  with  the  principle  that  reasonable  and  probable 
cause  depends,  not  on  the  actual  facts,  but  upon  the  knowledge 
and  belief  of  the  prosecutor  (e).  It  is  obvious,  however,  that  a 
plaintiff  whom  the  jury  consider  really  guilty,  even  if  he  is  entitled 
to  a  bare  verdict,  cannot  well  be  entitled  to  more. 

If  a  man  is  prosecuted  on  a  charge  which  is  divisible  in  its 
nature,  as,  for  instance,  if  the  indictment  is  for  perjury  and  con- 


(a)  See,  toOjUuutlei/v.  Siitifim, (IS'>7 
2  H.  &  N.  600. 

(b)  Willaiu  V.  Taylor,  (1829-31)  6 
Ding.  183.  Sec,  too,  .Xicltohtm  v.  Cvg- 
nil,  (!.«2.'>)  4  B.  i  C.  21. 

(r)  Per  Jervig,  C.J.,  and  Pollock,  C.B., 


Ifetlop  V.  Chapman.  (1853)  23  L.  J. 
Q.  B.  p.  52. 

{<J)  Wightman,  J.,  WilliamMV.Banl'^ 
(1j!59)  1  F.  k  F.  557. 

(<)  See  above,  pp.  651-2. 
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tains  several  assignments,  and  he  shows  absence  of  reasonable  and 
probable  cause  for  one  part  of  the  charge,  he  is  entitled,  »•  far,  to 
succeed,  even  though  it  appear  that  as  to  the  residue  reasonable 
and  probable  cause  existed  (a). 

4.  "  The  term  'malice'  in  this  form  of  action  is  not  to  l)e  con-  Malice. 
sidered  in  the  sense  of  spite  or  hatred  against  an  individual,  but  improper 
of  malua  animus,  and  as  denoting  that  the  party  is  actuated  by  ""'"'"'' 
improper  and  indirect  motives  "  (h).    The  proper  motive  for  a 
prosecution  is  of  course,  a  desire  to  secure  the  ends  of  justice. 
If  a  plaintiff  satisfies  a  jury,  either  negatively  that  this  was  not 
the  true  motive  of  the  defendant,  or  affirmatively  that  something 
else  was,  he  proves  his  case  on  the  point.    Mere  absence  of 
proper  motive  is  generally  evidenced  by  the  absence  of  reasonable 
and  probable  cause.    The  jury,  however,  are  not  bound  to  infer 
malice  from  unreasonableness  (c) ;    and  in  considering  wliat  is 
unreasonable  they  are  not  bound  to  take  the  ruling  of  the  judge. 
"  Absence  of  reasonable  cause,  to  be  evidence  of  malice,  must  be 
absence  of  such  cause  in  the  opinion  of  the  jury  themselves,  and 
I  do  not  think  they  could  be  properly  told   to  consider  the 
opinion  of  the  judge  on  this  point  if  it  differed  from  their  own- 
as  it  possibly  might  and  in  some  cases  probably   would— as 
evidence  for  their  consideration  m  determining  whether  there  was 
malice  or  not "  (d).     The  absence  of  belief  in  the  defendants 
mind  as  to  the  merits  of  the  case  will,  no  doubt,  afford  strong 
proof  of  malice  (e) ;  so  also  any  lack  of  good  faith  in  his  pro- 
ceedings, any  indication  of  a  desire  to  concoct  evidence,  or 
procure  a  conviction  per  fas  et  nefas  (/).    A  plaintiff  may  some- 
times be  able  to  show  what  the  exact  motive  was,  as  by  proving 
expressions  of  spite  or  ill-will  on  the  defendant's  part  {o) ;  or  by 
showing  that  he  had  some  collateral  object  to  secure.    Thus, 


(a)  Ufed  V.  Taylttr,  (1812)  4  Taunt. 
<il6;  mu  V.  JiruAaw,  (1846)  8  Q.  B 

709, 

(h)  Per  Parke,  B.,  MitchtU  v.  Jen- 
kins, (1833)  5  B.  4  Ad.  p.  5<J.%  ;  go  in 
libe!,  see  above,  p.  610. 

(f)  Jfitchfllr.JeKkin;  (183S)  .'•  B.  k 
All.  r.88  ;  see  Jimm  v.  Hiiwket,  (1891) 
2  Q.  B.  718. 

(d)  Per  Cur..  Hick*  v  F.,uH„»r 
(1878)  8  Q,  B.  D.  p.  17.5  ;  api-rovtvl  by 


Brett, M.K., in  t^uattz  HiU  foiito/iiluUil 
Gold  Mining  Co.  v.  A'/^r*-,  ((18^3)  11 
Q.  B.  I».  p.  687. 

(<•)  JIaddriek   v.   J/ealoj).    (1848)    12 
Q.  B.  267. 

{/)  J/c;if/t  V.  //«/;«•,  (1836)  1  H.  Ic  S. 
478  ;  7/«.W  V.  fwihbunt,  (1861)  30  L,  .1. 
Ex.   7.->  :    Sterrn*  v.   Midland  H    Co 
(1834)  loJEi.  3.-.2. 

(j)  Sr«    Mltehell  ^.    Willia:,it,aU?i) 
11  M.  J:\V.20S. 


658 


MALICIOUS   PROSECUTION. 


Maliciou* 
proceeding  in 
bankruptcy 
anil  liquida- 
tion. 


where  the  defendant  had  said  that  by  indicting  the  plaintiff  be 
would  close  his  mouth  in  another  legal  proceeding  then  pending 
it  was  held  that  this  was  good  evidence  of  malice  (a).  Where  a 
prosecution  for  larceny  had  been  instituted  "  in  order  to  deter 
others  from  committing  similar  depredations,"  this  was  declared 
to  be  "  not  a  motive  of  such  a  direct  character  as  to  afford 
a  legitimate  foundation  for  a  criminal  prosecution  "  {b).  It  is 
open  to  the  defendant,  with  a  view  of  rebutting  malice  and 
showing  his  good  faith,  to  give  in  evidence  all  the  facts  and 
circumstances  that  were  present  to  his  mind  at  the  time  of 
instituting  the  proceedings  (<•). 

An  action  lies  in  respect  of  the  injury  to  reputation  caused  by 
maliciously  and  unreasonably  commencing  liquidation  proceed- 
ings against  a  company  or  bankruptcy  proceedings  against  an 
individual  (d),  although  an  allegation  of  special  damage  is  per- 
haps necessary  in  such  case  (e).  It  is  clearly  a  heavy  imputa- 
tion in  respect  of  his  calling  to  say  of  a  trader  that  he  is  unable 
to  pay  his  debts,  and  the  endeavour  to  have  a  man  declared 
bankrupt  necessarily  conveys  this  imputation  in  the  most  public 
manner  possible.  But  ordinarily,  it  is  conceived,  it  is  not  defa- 
matory to  impute  insolvency  to  an  individual  not  a  trader,  since 
insolvency  does  not  touch  him  in  his  calling,  and  may  be  rather 
his  misfortune  than  his  fault.  It  may  therefore  be  doubted 
whether  an  action  lies  for  the  malicious  prosecution  of  bank- 
ruptcy against  a  non-trader,  insomuch  as  such  a  prosecution  is 
not  productive  of  any  legal  damage  (/).  It  is  necessary  in  this 
form  of  action,  as  in  an  ordinary  case  of  malicious  prosecution, 
to  show  that  the  proceedings  ivnich  afford  the  ground  of  com- 
plaint terminated  favourably  to  the  plaintiff  (g).  There  must 
also  be  an  absence  of  reasonable  and  probable  cause  (h).    It  was 


(«)  Haddrick  v.  Jletlop,  (1848)  12 
Q.  B.  U67. 

(i)  Per  Aldenou,  B.,  Stereni  v.  Mid- 
land R.  Cv.,  (1854)  10  Ex.  p.  356. 

(<■}  ^ice  Tkonuu  v.  Jtuttell,  (1854)  9 
Ex.  764. 

(./}  Farley  v.  Duniu,  (1855)  4  E.  &  B. 
493  ;  Quartz  Hill  Cuiuolidated  Gold 
MiHiHy  Co.  V.  Eyre,  (1883)  11  Q.  B.  D. 
£74. 

(r)   Wgatt  T.  I'ahHf?,  (!«99)  2  Q,  B. 


106,  C.  A. 

(/)  A  sutement  affecting  the  credit 
of  a  solicitor  is  actionable  :  A.  Ji.  v. 
C.  D.,  (m»4)  7  F.  22,  Ct.  of  Sens. 

(g)  Wliitwonh  v.  Ilall,  (1831)  2 
B.  Jc  Ad.  (itf.'i ;  Metropolitan  hank  v. 
Poolry,  (1885)  10  App.  Cas.  210. 

(A)  As  to  what  constitutes  reasonable 
and  probable  cause,  see  Cox  v.  Kngliih, 
S'littinh  S-  Anntraliun  Bank,  Ltd.,  (190.">) 
168,  A.  C.  I'.  (". 
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at  one  time  doubted  (o)  whether  a  defendant  who  had  presented 
a  bankruptcy  petition  could  be  liable  to  an  action  unless  he  had 
in  some  way  deceived  the  Court,  because  if  his  affidavits  were 
truthful  no  injury  could  be  done,  unless  through  the  mistake  of 
the  Court  itself,  for  which  he  was  not  responsible.  This  view, 
however,  has  since  been  held  erroneous,  and  indeed  the  presen- 
tation of  the  petition  is  of  itself  a  good  cause  of  action  even 
though  it  be  immediately  dismissed  when  it  comes  on  for  hear- 
ing {b).  There  must  needs  be  great  injury  to  a  man's  credit 
when  it  becomes  known  that  a  petition  is  pending  against  him. 

An  action  lies  for  the  abuse  of  ordinary  civil  process,  which 
differs  only  from  an  action  for  malicious  prosecution  in  that  the 
gist  of  it  seems  to  be  the  special  damage.  Malice  and  absence 
of  reasonable  and  probable  cause  must  be  proved  in  the  same 
manner  in  the  one  as  the  other  (c) ;  it  must  be  proved  also  that 
the  proceedings  came  to  a  due  legal  end  (d).  It  is  not,  however, 
an  abuse  of  the  process  of  the  Court  for  a  debtor  to  present  I 
bankruptcy  petition  with  the  object  of  evading  the  pressure  of  a 
judgment  summons  (e).  The  mere  setting  of  the  criminal  law 
in  motion  may  be  actionable  as  necessarily  involving  an  injury 
10  the  reputation  of  the  person  prosecuted,  but  in  civil  proceed- 
ings the  remedy  is  only  for  some  damage  to  person  or  propertv, 
as  where  a  man  is  maliciously  arrested  when  about  to  go  abroad, 
and  required  to  give  security,  or  his  goods  are  maliciously  taken 
in  execution.  Formerly  creditors,  both  before  and  after  judg- 
ment, could  by  a  proceeding  requiring  no  judicial  intervention  of 
the  Court,  apprehend  the  persons  of  their  debtors,  and  actions 
for  the  abuse  of  this  process  were  very  frequent. 

As  the  law  now  stands,  a  defendant  in  au  action  can  only  be  Arrest  under 
arrested  before  judgment  under  a  judge's  order,  upon  due  proof  ^"''*°''  °^^^ 
that  the  plaintiff  has  a  good  cause  of  action  against  him  for  50/., 
that  he  is  about  to  leave  the  country,  and  that  by  so  doing  he 


(«)  See  JoliMon  v,  i'mermm,  (1S71) 
L.  It.  6  Ex.  32!t. 

(A)  ^uart:  J/ill  (loUl  Miuiiiti  Cn,  v. 
A'y/v.  tupra,  p.  658  ;  but  see  Wyatt  v. 
J'aliiier,  *tij>ra, 

(<■)  Mitchell  V.  Mikhm,  (1883)  5 
I!.  A:  Ad.  588. 

(</)  n<itJiins  V.  /-<•(■,  (I.S39)  r,  M,  Jc  \V. 


270.     On  tbio  point,   gee   WHltinnoH  v. 
Ilincel,  (1830)  M.  Jc   M.  493  ;  hrook  v 
(iirjieiitfr,  (1825)  3   Bing.  2<J7  ;  Pierec 
V.  .Strnf,  (1832)  3  D.  A:  Ad.  397  ;  .^„mV, 
V,  Itichardt,  (1885)  3  A.  4:  E.  733. 

(b)  J'aiHtt-r,  Kr  jMirte.  (189.".)  1  Q.  1!. 
83;  and  see  Archer,  In  re.  Archer, 
Kjt  ixirte.  (1904)  •.>!)  T.  I.   R.  li'.io. 
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will  prejudice  the  plaintiff's  remedy  («).    After  judgment  he  may 
1)6  imprisoned  for  di8ol)edience  to  an  order  for  payment,  made 
on   sfttisfactory  evidence  of    his    having   adequate    means  (h). 
Arrtrit  on  civil  process  must  therefore  always  be  a  purely  judi- 
cial act,  and  it  is  but  seldom  that  any  cause  of  action  can  arise 
in  respect  of  it.     In  DanieU  v.  Fiddimj  (r),  it  was  held  that  a 
plaintiff  who  sued  in  respect  of  an  arrest  under  a  judge's  order, 
could  not  recover  merely  on  evidence  that  the  defendant  had 
acted  maliciously  and  without  reasonable  cause,  but  he  must 
show  that  the  order  had  been  obtained  by  some  fraud  on  the 
Court.    It  may,  however,  be  doubted  whether  this  view  of  the 
law  would  now  be  accepted.     The  case  of  The  Quartz  Hill  Con- 
Bolidated  Gold  Mining  Co.  V.  Eyre  (d)  seems  to  show  that  in  no 
case  can  a  person  who  has  maliciously  and  unreasonably  set  the 
law  in  motion  absolve  himself  from  the  consequences  which  he 
invited  and  brought  to  pass,  by  the  suggestion  that  their  imme- 
diate cause  was  a  mistake  on  the  part  of  the  judge  (e).    If  there 
is  good  cause  for  an  arrest  in  other  respects,  but  the  amount  for 
which  security  was  required  was  excessive,  the  plaintiff  must 
prove  that  by  reason  of  the  undue  demand  his  imprisonment 
was  prolonged  or  the  expense  of  procuring  his  discharge  was 
increased  (/).    An  action  will  lie  as  well  for  a  malicious  deten- 
tion as  for  a  malicious  arrest.     In  Moore  v.  Guardnn-  (g),  the 
plaintiff  had  been  in  custody  under  an  attachment  for  non-pay- 
ment of  costs.    He  subsequently  paid  them  to  the  solicitor  on 
the  other  side,  who,  however,  refused  to  give  an  order  to  the 
sheriff  for  his  discharge  and  compelled  him  to  go  to  the  Court. 
It  was  held  that  the  plaintiff  could  not  recover,  because  the 
refusal  was  not  alleged  to  be  malicious,  but  it  was  not  doubted 
that  with  such  an  allegation  the  defendant  might  have  been 

liable. 

If  a  man's  goods  are  seized  under  a  judgment  irregularly  or 
fraudulently  signed,  the  proper  remedy  is  to  have  the  judgment 


(«)  82  A:  ^3  Vict.  c.  62,  s.  fi. 

(^ft)  32  &  33  Vict.  c.  62,  s.  6.  As  for 
the  power  of  arrest  of  the  bankruptcy 
court,  see  4t>  k  47  Vict.  c.  ■>2,  ».  2.i. 

(,•■1  (1846)  16  M.  iW.  200. 

(d)  (.1883)  a  Q.  B.  D.  674  ;  tee  above, 


p.  669. 

((■)  Per  Brett,  M.R.,  ibid.  p.  684. 

{/)  JeniHj/t  T.  Florence,  (1857)  2 
C.  B.  N.  S.  467. 

(jl)  (1847)  16  M.  &  W.  59.5  :  see.  too, 
Cr(i:er  v.  J'iUiiig,0n2b)  4  B.  A:  C.  26. 
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set  aside,  and  then  the  seizure  can  I,e  treated  a.  not  made  under 
any  legal  ..rocess  whatever,  and  therefore  as  a  mere  tiespaHs  („) 
As  already  pointed  out  (h),  an  action  does  not  lie  simply  because 
an  execution  creditor  acta  out  of  malicious  motives.    If  however 
part  of  a  judgment  debt  be  paid  and  the  creditor  nevertheless' 
maliciously  takes  out  execution  for  the  full  amount,  in  such  a 
case,  the  judgment  being  in  itself  unimimchable,  the  remedy  is 
for  the  unfair  use  of  the  power  which  it  confers.    "  It  would  not 
be  creditable  to  our  jurisprudence  if  the  debtor  had  no  remedy  by 
action  where  his  person  or  goods  have  been  taken  in  execution 
for  a  larger  sum  th  n  remained  due  upon  the  judgment 
the  creditor  well  knowing  that  the  sum  for  which  execution  "is' 
sued  out  iB  excessive,  and  his  motive  being  to  oppress  or  injure 
the  debtor    (c).    The  same  principle  would  apply  if  a  judgment 
creditor  were  to  refuse  a  due  tender  of  the  debt  and  then 
maliciously  sue  out  an  execution  (d).    From  the  nature  of  the 
case  the  plaintiflf  in  an  action  of  this  kind  cannot  be  put  to 
prove  the  favourable  determination  of  the  proceeding  of  which 
he  complains  (e). 

"Charges  and  expenses."  which  are  mentioned  in  SariH  v.  r.^t^ 
Habeas  (/)  as  the  third  head  of  damage,  can  only  in  rare  cases 
afford  a  substantive  ground  of  action,  because  in  nearly  all  pro- 
ceedings  not  of  an  exclusively  criminal  nature  there  is  now 
power  to  award  costs  to  a  successful  defendant,  and  it  would  be 
inconsistent  after  a  court  of  competent  jurisdiction  had  dealt 
with  this  matter  to  allow  the  same  point  to  be  raised  in  a 
separate  action.  If  the  proceedings  in  question  have  terminated 
adversely  to  the  complaining  party  he  has  no  cause  of  action  •  if 
in  his  favour,  the  cause  of  his  damage  is  his  failure  to  obta-M 


Ml 


(a)  JIniirn  v.  Jimfi,  (1846)  15  M.  & 
\V.  l!tl  ;  J/„tet  V.  J'illh,/,  (I82fi)  6 
li.  &  C.  38  ;  Hidden  v.  Pnkemax,  (1»33) 
2  C.  M.  A;  K.  3u  ;  see  above,  p.  IDti. 

(i)  Sec  above,  p.  19. 

(<•)  I'er  Cur.,  Vhurrhill  v.  ■%««■;•», 
(1854)  3  E.  &  B.  pp.  937-8. 

(<0  Sec  OildiHg  V.  Eure,  (1861)  10 
V.  B.  X.  S.  392. 

(e)  aitding  v.  Eyre,  (1801)  ,yj,ra. 
Kor  other  cases  of  abuse  of  civil  process, 
-c  lUdiiug  V.  McAndrew,  (1873)  1,.  K. 


'■•  Q.  B.  74:  n>-  I|■„/^T  J).  U-ul/c, 
(1803)  P.  202  (niBlicious  arrest  of  n 
ship) ;  fVai./  V.  //„frl!.  (1843)  4  Q.  B. 
4Hl  (malicious  iasuinar  of  an  extent)  • 
fnhl>»  V.  Pike.  (iHi-j)  !i  M.  &  \V.  .3-,l 
(rnalifiously  rccistc.i.iK'  a  judgment): 
Jlomley  v.  .<*;//*•.  (l!".»3,  flO  L.  T.  222 
(rcKistration  of  a  (I.)cument  supposed  to 
bo  a  bill  of  sale).  See.  tcK).  H,mm„ek  v 
lioivlry,  (IS.-, 7)  2li  L.  J.  C.  P.  231; 
Muxre  V.  JItiiek.  n8r.l<\  ^  {r.  C.  f,  R  47/ 
(/)  (1698}  12Mo<l.  p.  208.      ' 
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MAUCIUU8   PROHECt'TION. 


Ualiciouily 
inclucing  a 
pauper  to  lue. 


Maliclou* 
proiecutioii 
Defore  courtit- 
martUl. 


Malicious 
proceeUings 
in  foreign 
court. 


Extortion 
under  colour 
of  proces«. 


cottH  from  the  Court  and  not  the  tnftliciout  conduct  of  his 
opiwnent.  It  ii  true  tbst  litigants  are  almost  invariably  put 
to  greater  expense  than  they  can  recover  on  taxation  from  the 
other  side,  but  such  costs  not  being  strictly  necessary  are  not 
considered  as  a  legal  damage  (a).  It  may  sometimes  happen 
that  litigation  is  pursued  in  the  name  of  a  person  who  is  only 
nominally  plaintiff,  and  against  whom  an  order  for  coats  is 
unavailing  by  reason  of  his  insolvency.  A  succesuful  defendant 
cannot  under  such  circumstances  bring  his  action  for  costs 
against  the  person  really  interested  in  the  absence  of  malice; 
his  proper  course  was  to  obtain  security  beforehand  (h).  If, 
however,  anyone  having  no  interest  in  the  matter  maliciously 
induces  a  pauper  to  bring  an  unfounded  action,  on  the  failure  of 
which  the  defendant  is  unable  to  satisfy  his  costs  owing  to  the 
plaintiff's  insolvency — a  legal  damage  flows  directly  from  the 
wrongful  conduct  of  the  instigating  party  which  affords  a  good 
ground  of  action  (r). 

No  action  lies  for  a  malicious  prosecution  before  a  court- 
martial.  The  civil  courts  cannot  undertake  to  adjudicate  on 
questions  of  military  discipline,  and  the  aggrieved  party  must 
look  for  his  remedy  to  his  official  superiors  (d).  It  is  of  course 
different  where  a  wrongful  act  is  committed  without  jurisdiction 
under  mere  colour  of  military  authority,  but  in  such  a  case  the 
injured  party  sues  for  the  act  itself  and  not  for  the  malicious 
prosecution  («). 

It  would  seem  that  malicious  proceedings  taken  in  a  foreign 
Court  may  be  actionable.  The  plaintiff  can  only  succeed  under 
the  same  conditions  as  would  apply  to  an  action  brought  in 
respect  of  the  misuse  of  a  domestic  tribunal  (/). 

A  legal  process,  not  itself  devoid  of  foundation,  may   be 


{,!)  Ciitietell  V.  Jonet,  (IgflH  11  C  B. 
71H  ;  He«  (Quartz  Hill  l\>H»olidatfd  Gold 
MiHimj  Co.  T.  Kyre,  (18«3)  11  Q.  B.  D. 
»»74.  Wee,  howcTer,  Bradlavgh  v.  Xew- 
degate,  (1883)  11  Q.  B.  D.  1,  rontra, 
and  note  fnxull  v.  Barnett,  (1853)  2 
Rl.  k.  Bl.  <J28,  although  in  thin  case 
the  damages  recovered  were  subaidiary 
to  the  action. 

(J)  Jtiim  Coomar  Ctumdiio  r.  Chundrr 
r,i»ti>  Miiohfrjff,  (IK7(i)  3  Ann,  Ciu  18fi. 


See  PurtOH  y.  HoMor,  (1798)  1  B.  fc  i 
2(t.'. ;  Sarin  v.  Uohert;  (16»8)  12  Mod. 
208. 

(f)  Ptchell  V.   WatMm,  (1841)  8  M.  4: 
W.  691  ;  see  Cattertll  v.  Joxet,  mpra. 

(d)  Johiuttme  r.  Sutton,  (1786)  1  T.  H. 
548-50. 

{e)  Warden  r.  Bailey,  (1811)  4  Taunt. 
67. 

(/)  CaitriqM  T.  Behrfxt,  (1860-1)  :< 
E.  k  E.  709. 


CBABOEB   AND   EXPKNMed. 

malicioutly  employed  for  some  collaternl  object  of  extortion  or 
opprewion  ;  and  in  luchcaBe  the  injured  party  may  have  \m  right 
of  action,  although  the  proceedings  ..f  which  he  complains  may 
not  have  been  determined  in  his  favour.  Thus,  in  Grainger  v. 
Hill  (a),  the  plaintiflf  was  arrested  on  a  ea.  la.,  and  under  the 
duresa  of  his  imprisonment  was  compelled  to  give  up  the  posses- 
•ion  of  certain  papers.  It  was  conter  '  d  that  he  could  not  sue 
in  respect  of  the  malicious  arrest.       ..a-,   it  was  not  alleged  to 
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be  without  reasonable  and  proba'  lo  c»'  ■   r ,  mr  -a  " ^  tl,, 
tion  of  the  suit  shown  under  wh'(  1>  'linmrf^-t.  »,:»)  t,^]^, 
was  held,  however,  that  the  oVj.  c.  on    or'. I  not  piirn 
as  the  action  was  not  for  th'  im-:;  ■  >hs  airns-  i  wttnr 
process  of  the  law  to  effect  •  -  ohj^.-   i.ct   ,.t'  i.   t    p 

It  has  also  l)een  held  t  ,d   i  j,  >,  i^ 
founded  and  pro[)er  may  amourit  t'    ;    l 


'lutermina- 

place.    1 1 

nso-nuch 

.sing  the 

per  scope. 

ip  i  s.jlf  pi ifectly  well  v.-xatiou»  uw 

.1  >vv.r)<,' il  vexatiously  "'?«*«=«• 


and  unnecessarily  repeated.      In   //   ,■>„,/.  -    r>'nnin'(h),  the 
defendant  caused  the  plaintiff  to  It   ,■        ad  f-i    ,i  action  com- 
menced in  the  Exchequer ;  he  did  not  proceed  witli  that  action, 
and  the  plaintiff  was  consequently  discharged.    He  then  com- 
menced fresh  proceedings  in  the  Queen's  Bench  in  respect  of  the 
same  cause  of  action,  and  again  arrested  the  plaintiff.     Under 
these  circumstances  the  Court  decided  that  on  aciion  niiqht  lie  in 
respect  of  the  second  arrest  without  inquiring  into  the  result  of 
the  proceedings.     "  If  an  action  is  not  sustainable  under  such 
circumstances,  we  must  be  prepared  to  hold  that  the  process  of 
the  Court  may  be  abused  by  a  plaintiff  for  purposes  however 
wanton  or  malicious.    We  may  suppose  the  case  of  a  party 
harassing  the  defendant  under  the  forms  of  law  by  maliciously 
suing  out  three  writs  for  the  same  cause  on  the  same  day,  and 
successively  arresting  the  defendant  on  all  three  of  them.    In 
such  a  case  the  principle  of  the  law  allows  an  action,  though  in 
form  it  may  have  some  novelty  "  (c).     So  in  the  case  of  U'aterer 
V.  Freeman  (d),  an  action  was  held  to  lie  against  a  judgment 
creditor  who,  pending  an  execution,  unnecessarily  and  maliciously 
seized  under  a  second  writ. 


(a)  (1838)  4  BinK.  N.  C.  212. 

(ft)  (1838J  a  A.  4  E.  268. 

(«)  (1838)    ffr    Coleridge.    J., 

C.T. 


ibid. 


p.  274. 
(rf)  (161 7-U)  Hob.  20.-.,  266. 
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XAuaoua  probicittiom. 


CoUudTe 

firoceedingii 
n  fraud  of » 
third  |)Wt7. 


A  man  may  nuffer  damage  by  legal  proceedinjjB  not  immediately 
direoted  against  him,  and  to  which  he  is  no  party.     If  such  pro- 
ceedings are  not  honest,  but  undertaken  with  the  view  of  injuring 
him,  the  guilty  party  will  not  escape  his  reHponsibility  merely 
because  he  succeeded  in  using  a  process  of  the  law  aa  the  instru- 
ment of  his  fraud  and  malice.    In  Smith  v.  Tonttall  (a),  the 
plaintiff,  a  judgment  creditor,  allied  that  the  defendant  had 
conspired  with  the  judgment  debtor  and  had  seized  and  removed 
the  goods  of  the  latter  under  a  sham  judgment  and  execution, 
whereby  the  plaintiff  had  been  prevented  from  obtaining  satis- 
faction of  his  debt ;  and  it  was  held  that  he  had  a  good  cause 
of  action.     In  such  a  case  it  is  immaterial  how  the  proceedings 
complained  of  terminated,  because  they  do  not  bind  vne  plaintiff 
and  he  had  no  opportunity  61  intervening  {h). 
Maintenance.       If  a  mere  stranger  intervenes  in  pending  litigation  on  the  one 
side  or  the  other,  he  is  guilty  of  the  offence  uf  maintenance  and 
may  make  himself  liable  to  the  other  party  for  the  whole  costs, 
damages,  or  other  consequences  of  the  proceedings  in  question. 
"  Maintenance  is  an  unlawful  upholding  of  the  demandant  or 
plaintiff,  tenant  or  defendant  in  a  cause  depending  in  suit,  by 
word,  writing,  countenance,  or  deed  "  (<r).     It  is  therefore  alto- 
gether distinguishable  from   the   malicious  instigation  of  an 
action.     It  applies  only  to  litigation  actually  depending  (</),  it 
may  be  devoid  of  actual  or  express  malice  (<),  and  it  is  equally 
unlawful  whether  the  party  maintained  is  in  the  result  success- 
ful or  not,  and  whether  he  is  plaintiff  or  defendant.    The  plea  of 
"  charity  "  if  not  an  absolute  defence  to  this  action,  is  apparently 
admissible  in  mitigation    of    damages  (/).     It    is,    moreover, 
perfectly  permissible  to  maintain  an  action  in  which  a  man  has 
or  reasonably  supposes  himself  to  have  an  interest.     Thus,  if 
the  rights  of  two  i)eople  stand  on  a  common  footing,  the  one  may 
combine  with  the  other  in  supporting  those  rights  (g). 

The  common  interest  which  will  justify  interference  in  another^ 


(fl)  (1«87)  rnrllipw.  3. 

(»)  Cp.  t',iftri,/H,\.  //rA/vJM,  (lK<Ut-l) 
3  K.  Jc  E.  7i»t>. 

(<•)  -2  lint.  212. 

{4)  night  V.  /.«•»».»,  (IH4M)  4  Q.  B. 
083. 

(#)  flratiUingh    v.   \fuiiiyate,  (IHM.^) 


11  g.  B.  n.  1. 

(.^)  M'Cartky  v.  KenHfdti  (Timo. 
Mi>wit|«per,  March  Hth,  ltKl*>). 

(,j)  FixitoH  y.  Piirhi'r,  (1N4.'»)  II  M.  4 
W.  «7A;  ftVy  t.  (l>mrfhm.  (1«»S)  40 
Cb.  D.  481. 


"m'^t^^mr^. 


MAINTENANCE, 

•mt  must  be  either  •'  an  actual  valuable  interest  in  the  result  of 

tlrT  1  ^'""""'  "•'  ''°"''"««"*  °^  '"'»'«.  or  the 

In    i  '^'If '/'°"«^"«""»'»y  o'-  -affinity  to  the  suitor  Rives  to  the 

tt  „r^°  "  ^^  ''''  '"*'''"'  "'^'"«  '^°™  ^»'«  ''«»n«<'tion  of 

the  parties,  e.^.,  as  maHter  and  servant,  or  that  which  charity  and 

compassion  g.ve  a  man  on  behalf  of  a  poor  .nan  who.  but  for  the 

aid  of  h.s  r.ch  helper,  could  not  assert  his  rights,  or  would  be 

oppressed  and  overborne  in  his  endeavour  to  maintain  them  -  (a). 

It  ha.  also  been  held  that  "  support  -  afforded  by  a  brewer  who 

was  a  maKistrate.  in  obtaining  a  licence  for  a  beerhouse  kJeper. 

m  cons.derat.on  of  the  latter  purchuHing  his  beer  from  the  firm 

though  this  dec.H.on  was  apparently  arrived  at  partly  on  the 
ground  that  the  granting  of  a  licence  is  an  administrative  and 
not  a  judicial  act. 

The  doctrine  of    maintenance  does   not  apply  to  criminal 
proceedings  (o).  «uj«mi 
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(«)  /Vr  I»p,J  (^.leri.lKe,  C.J.,  in  /in,d. 
iMUgh  T.  Xntdrgalf,  (1883)  II  Q.  \\.  u 
p.  U  ;  cite.1  with  approval  in  AlahaMrr 
».  Harntu,  (ICH:,)  i  y.  b.  339  ;  nee  al«» 
Uarri,  v.  JiritCH;  (1886)  17  y.  B  I) 
S04;  and  MCrih^  y.  A>»/i«(y,  „^ra 


p.  6tU. 
(A)  Sirill  T.  Langman,  (U"  ■;  79  L.  T. 

('•)  ffniHt    T.    Uomptim,    (1895)    73 

L.  T.  aei.  ' 


Canadian  Notes  to  Chapter  XIX. 

MALICIOUS  PBOSECUTION. 
SETTING   THE   LAW   IN   MOTION  (a). 
A  complainant  who  i„  ,,o<hI  faith  lays  an  information  for  a„  n_.    • 

'xiftr^sr:^^'''-''  -^  -•^»'°-  i>robfb.rcar:; 

(-1  IV.fi37.fi<3.,«;,n,.  m;  Anders,,  ,    „■,!*,„    j,  „    „    «, 

referring  l<.,NiF.iM  v.  A,V,„,.  |3  r  <-  r  p       i,,  .    //..,,  „  .      """^'""••<-'  l  •  C.  C.  H. 

'iu :  .*./»*««  V.  ^.^A,«.  u  V.  c.  c.  !•;     L?;  "*''"'"'*•"'  '■  """*'-.  '0  o-  R. 

m—2 


'm7'^WM,mmm-'(Mmm^¥^^^^'m: 


■;t      .fii^^'.' 


'   '^ 


Ontario. 


Ontario. 
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A«w^.  «d  Even  where  the  information  is  bad.  an  action  for  raaliciouB 
JiljrSJh"  prosecution  will  lie  for  maliciuusly  and  without  reasonable  and 
5^  Srobable  cause  layinR  an  information  if  the  party  against  whom 

It  is  laid  is  in  con8e<iuence  prejudic«»d  (<j). 

WHAT  IS  A  PROSECUTION  (b). 

A  defendant  may  render  himself  liable  by  .iHsenting  to  an 
alteration  in  the  proceedings  charging  the  plaintiff  witn  a 
crime  (<■).  ,        .       j     t* 

«  _  It  is  not  essential  that  a  warrant  should  have  Ymn  issued.     It 

Jr«.«irv    is  sufficient  that  the  plaintiff  has  been  proceeded  agamst  by 
Jinuuwici.   gyjjjjjjQ^a  qq  t^e  defendant's  charge  {(/). 

SEARCH  WARRANT  (.). 

An  action  for  malicious  prosecution  will  lie  for  issuing  a 
search  warrant  without  reasonable  and  probable  cause  {J ). 

Where  the  defendant  has  fairly  stated  the  facts  to  a  magistrate, 
he  is  not  liable  for  the  erroneous  view  of  the  magistrate  that  he 
has  jurisdiction  to  issue  a  search  warrant  (g). 

HOLDING  SELF  OUT  AS  A  PROSECUTOR  (/.)• 

Where  the  prosecution  was  conducted  by  the  clerk  of  the 
peace,  but  the  defendant  consulted  with  him  and  procured  the 
tendance  of  witnesses,  it  was  held  suflicient  evidence  that 
the  defendant  was  the  prosecutor  (i). 

PRINCIPAL  AND  AGENT :  CORPORATION  (A). 
A  resolution  of  the  executive  committee  of  a  city  council 
authorising  the  city  solicitor  to  defend  actions  brought  agamst 
Se"fficers  for  their  alleged  illegal  acts  does  not  constitute  a 
Stification  thereof  by  the  city  corporation  so  as  to  make  it 
?able?n  damages  for  such  acts  (/).  Where  such  a  resolution  is 
Sm  rfn.  the  legal  conseouence  should  be  visited,  not  upon  i\u 
municipality,  but  (if  at  all)  upon  the  offending  members  (».). 


New 

Bnmswick. 


Outario. 


(a)  P,nPfll  V.  Ililtgrn,  6  Terr.  L.  R.  HI, 
l)fr  Wetmore,  J. 

(»)  r.  tUl.  tMl'ra. 

(«•)  PriHii  V.  Wyatt,  5  O.  L.  U.  .V)5. 

(rf)    Vincfut  V.  Il>-rf.  1  Han.  2ao. 

(e)  I'p.  ti42.  lUS.  ««/»ra. 

(/)  Young  V.  Sichul,  »  O.  U.  »47, 
ci.mnienlinKon.JA>-frfA  v.  Xortk  Kiutfrn 

n.  ir.  Co.,  u  t).  11. 1).  7y.  410. 

(,/■)  I'ring  t.  Wijatt.  r,  O.  U  K.  50.-) ; 
i(.  Luiy  V.  Smith,  8  I'.  C.  B.  61H. 


(h)  1*.  645,  «(/»r«. 

(i)  nurgtiijHf  V.  Miifal,  ■"•  All.  li* 
cf.  rpiiert"«ii»<linii  case.  ''"'•  v.  Pioml 
fo,<t.  E.  T.  3  Vict.  (.Uig.  Out.  ra».  Law 
40HS). 

(Jt)   \\  «45,  nii>r,i. 

(7)  AW/y  V.  liiirtoH,  Kelli/  v.  Ank 
hald,  2fi  (».  U   tViK  ;  23  A.  R.  522. 

(in)  (ianl  v.  Ti'irKiiki/)  >'f  KUuv,  ■ 
(>.  I,.  U.  4aS  ;  .ViSirltjl  V.  Mayor  ■■; 
St.  John,  6  .■*.  ('.  U.  531.  iliitintruwhtxl 
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An  arrest  by  a  constable  appointed  by  the  Government  but  New 
ppid  by  the  defendant  corporation  is  not  sufficient  to  connect  the  Bewick 
corporation  with  the  prosecution  (a).  Bruiuwick, 

A  branch  bank  manager  does  not  seem   to  have  sufficient 
authority  to  commit  his  bank  to  a  malicious  prosecution  (h). 

FAVOURABLE   DETERMINATION   OP  PROSECUTION  (c). 

Where  the    proceedings   were    allowed    to  drop   before   the  Ontario 
magistrate,  it   was   held   that   n«   written   terminition    of    he 
proceedings   was    nee.led    to    justify   the  Court   and    jury  in 
assuming  that  the  prosecution  had  terminateil  favoumblv  (,/) 

Where  the  ningistrate  dismissed  the  charge  of  felon  v.' but 
requested  the  pi.uiitiff  to  attend  on  another  day  to  which  he 
adjourned  the  case  for  the  p„rpos«  of  connidering  whether  the 
plaintiff  was  guilty  of  misconduct  in  the  matter,  it  was  hold  that 
Uie  determination  of  the  prosecution  fur  felony  was  Hufticitmtlv 
Known  («').  ■  •' 

The  books.  inaictm.,nt.s,  and  records  of  the  Court  of  .aiarter 
hessions  which  are  in  the  hands  of  the  clerk  of  the  in.'ce  are 
puhhc  documents  which  everyone  who  is  intereste<I  has  a  ri.-ht 
to  see,  and  a  defendant  who  has  l)een  tried  and  acmitttul  at  the 
Hessions  is  entitled  to  a  copy  of  the  record  of  licquitlal.  and 
thi'efor  (  "j^'-'^'''"''-^'  ^"^  "''''""  ^'^'^  "*•-  of  the  Attorney-General 

To  the  rule  that  the  proceedings  must  terminate  in  favour  of 
ne  plaintiff  there  aj.pears  to  be  tli..  .-xception,  and   apparfntlv 
the  only  exception,  that  wlu-re  the  proceedings  arc  ..,■  nartr   and 
the  iwrson  against  whom  they  are  taken  has  thnrefore  no  oppor- 
tunity to  be  hear.l.   it   is  not  necessary  to  alK-ge   or    prove   a 
determination  of  tlic  proceedings  in  his  "favour  0/). 
In   a   recent  case   Hunter,  ('..[.,  in   discussin-  the   form  of  Britirii 
,     ,  Columbia. 

ir.  r.-.,  3«  N.  H.  a.2:.<i. 

(A)    Tliimipim,  v.  llii„k  of  \\ir,i  S;itia 

3-'  -v.  II.  a.  XV>. 

(r)   1".  iH7,  tnpni. 

((I)  hcfiiif'r  V,  Hermrr,  \\  O.  [..  1[,  il;», 
f"'l=.willj:  //.(■(/  V.  .»/,/(/'"■'•.  HI  f.  (■  f    1" 

(c)  Siiu'liixr  V.    HayHen,   li!  V .  {'    1; 

■n:. 

(./)  Uer  V.  Sf»lhj.  S-Hllfi  V.  I'et.'iA,  2 
'>  L.  H.  M't.  tiistiiiifuinhinj.'  J/fy.  v.  Iry. 
il  I'.  ('.  ('.  1".  IS.  ituil  Ur»-ilt  V.  Citne, 
ifi  n,  U.  133.  t'f.  .1.S  t.)  ttvi.iouct  ..f  tlic 
j.roott'ilinjtt  geiicrnily.  l,>,»i<j  v. 
MrUrntk,    «    (1.    S.    :Utl  ;     O  Uvn,     v. 

himgheny.  ■>:,  ().  1!.  :i(7     /;„,.,./,/>,•  v. 


Aitilifwt,  \:,  {•.  L.  1  Oce,  x.  .-,•,  rucinl 
of  iicijuittal  iiiiixl  I.,  receivdl  in  evi- 
iliiu-e.  Si--  a\*a  .Ur,>ii  v.  Wriijht.  \A 
f  .<'.«'.  I*.  H.  iiif.)riiial  >'Xuiii|>liHoHtioii 
of  imil.'liiimit  ;  Hnmilt„ii  v.  Jlnmtrh, 
I*  O.  K.  (i7<i,  ■■i.rlilie'l  copy  nbjrtHMl 
to:  Xmrne  v.  t'lufr.  ->\  f.  ('.  11.  47, 
!«'0<iinUiiy  <;vidi'nce  ;  TtmrniM  v.  Wright, 
f'  I'.  ('.  U.  J4ii,  diilo  ;  r,-amhill  v. 
('i-iiHiiull,  M)  V.  V.  V.  V.  4!»'.  .litti). 

(./I  Per  Meri^lilli.  C.,!..  in  Uuth  v. 
Pork.  12().  L.  U.  IxlHISNH-.):  hcM.'liat 
till-  iliwimrgf  "f  B  i«'i>ii,ii  as  not  m«ani; 
wim  iiiui  i»fii  •'omnutte<l  :i^  a  Itiiuilir  m 
not  a  iiMi;imntii>ii  in  li:  .vimr  m  luii^r 
in  thf  iiriicr  iif  til"'  jimlhjt.'  stands  (.hhii. 
inittui!.'  iiini 


66Sc 


C«iwmH>ii  MoIm. 


Britiih         evidence  necessary  to  prove  favourable  termination  of  proceedings, 

Colombia,      said :  "  I  peremptorily  decline  to  follow  the  invitation  of  the 

learned  counsel  to  delve  into  the  technicalities  surrounding  the 

drawing  up  and  proof  of  records  which  troubled  the  judges  of 

a  genei'ation  ago  in  Ontario  "  (a). 


REASONABLE  AND  PROBABLE  CAUSE 

JURY  (b). 


JUDGE  AND 


the  jury  must  be 
judge     make     the 


Ontario.  Where  there  is  conflicting  evidenco  {<■) 

allowed    to    find    the    facts   (d)    and    the 
inferences  («•)• 

Albertaaad  The  jury  find  the  facts  on  which  the  question  of  reasonable 
Saskatche-  and  probable  cause  depends,  but  the  judge  determinen  whether 
wan.  those  facts  do  constitute  reasonable  and  probable  cause  (/). 

British  If  the  judge  does  not  think  there  is  evidence  to  go  before  the 

Colombia,  jury,  but  be  nevertheless  leaves  it  to  the  jury,  he  must  give  his 
judgment  on  their  findings  (</). 

Few  Where  the  evidence  is  conflicting  (//),  or  where  inferences  are 

Bronswick.  to  be  drawn  from  the  facts  proved,  the  caHe  must  be  left  to  the 
jury,  and  the  question  of  "probable  cause"  should  not  be 
determined  by  the  judge  alone  (i).  But,  while  the  jury  may  be 
asked  to  find  on  the  facts  from  which  reasonable  and  probable 
cause  may  l>e  inferred,  the  inference  from  the  facts  found  must 
be  drawn  by  the  judge  (k). 

Hova  A  jud^e  is  in  error  if  he  submits  the  question  of  reasonable 

Scotia.  and  probable  cause  to  the  jury ;  that  is  a  question  he  must 

decide  for  himself  (/). 

The   burden  of  proof   of   want  of   reasonable    and   probable 
cause  is  on  the  plaintiff  {in). 

The  mere  dismissal  of  a  charge  is  no  evidence  of  want  of 
reasonable  and  probable  cause  (n). 


(fl) 

46ft. 
(ft) 
('•) 

jury  : 

•III. 

(rf) 
2u;< : 
112: 

5HH: 
If) 


TiiHgke  v.  Miirgan,  11   B.  C.  K. 

V.  K4M,  m/ira. 

Whore    no   fact*   in  (Impute,   no 

jMHiiflly  V.  JIawdoH.  40  l'.  V.  K. 

Hamilton  v.  fhUMtHMu.  I'.)  A.  K. 
Ilonthier  V.  McImhdm.  Ik  c).  B. 
y,m»,i  V.  Mi-kvl.  H  O.  R.  .H47. 
Arckibuld  v.  MiImti-m,  21  8.  f.  K. 
.VnHiH  V.  JlMf.hmmn.  21  ().  H. 
WtimiH  V.  TenHaHt,  2.'>  c).  H.  a.H'J. 
WatHuriakt  v.  ViUttmri.  2  West 


L.  U.  ?12,  /«■/•  rromUrwst,  .1. 

(^r)  Hakfr  v.  Ail/mtrirk,  7  B.  C.  H. 
IliO. 

(k)    ViiuvMt  1.  IIW/.  1  Hhh   21X1. 

(0  Ahliiril  V.  Skiii-j).  I  linn.  286  ;  cl. 
Ahell  V.  L'filil,  1  Han.  21o. 

(*)  IWk  V.  /Vr*.  -M,  N.  B.  H.  484. 

(0  .1/rt/o^i/  V.  It^hl.  I  F:)!.!  [..  U.  109 
(li»iMl),  /*"/'  Townfihfnil,  .1. 

(tfi)  UutimoHil  r.  Jiiihti,  24  N.  S.  11. 
;Ui3.  fir  (iraimui.  K.J. 

(»)  IhiH..  tfr  Hitch lu,  J. 
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EVIDENCE  NOT  LEGALLY  ADMISSIBLE  (a). 


The  defendant  may  state  hearsay  evidence  relied  on  by  him  as  ih,*.ri. 
facts  (//)  on  which  to  base  his  prosecution.  ^  Ontario. 

MISTAKES  OF  LAW  (<•). 

In  considering  the  question  of  reasonable  and  probable  cause  »*„<♦.>.. 
it^trTf  '"*V;!'"'°^'f*r*  '^'"•°"«h  he  w«H  mistaken  uiT  a  **"*"^- 
matter  of  fact  (if  his  mistake  was  honest  and  l.majide),  but  not 
upon  a  matter  of  law^/).  -^  °^ 

ACTING  UNDER  LEGAL  ADVICE  (.■). 

}Vhere  a  prosecutor  has  h,m,;  jhh  taken  and  acted  upon  the  Ontario 
opinion  of  counsel  .n  the  proceedings  taken  by  him,  layi  "g  all  "■ 

the  facts  of  the  case  fully  and  fairly  before  such  coiuisei;  this  is 
Itself  evidence  to  prove  rea8onal>le  and  piol-abie  cause  (  f).  But 
he  must  take  reasonable  care  to  ascertain  all  the  facts'  and  lav 
tnem  all  l)efore  the  counsel  ((f).  •' 

Where  the  defendant  did  not  take  the  advice  of  counsel  in  Alberta  and 
laung  the  information,  but  afterwards  acts  on  the  advice  of  the  Saskatch^ 

of  Tounief Sr''"^"'''       '""^'"'^  ^*''"'*"  ^'"''*'"  ^^'""^  ^^^  *^''"®  waT 

fKJJlf  f^^i"'^*"*»'^"f.u*''^  ".r^  reasonable  care  to  ascertain  ManitolMU 
he  facts,  have  state-!  them  all  fairly  to  the  counsel,  and  acted  **"'**'*^ 
lH>n„,n,e  on  the  opmion  before  he  can  claim  to  l;e  protected  bv 
counsel  s  opinion  (i). 

It  is  not  sufficient  to  allege  that  all  the  information  received 
has  been  laid  before  the  magistrate  and  legal  adviser  without 
showing  what  facts  have  l)een  laid  l)efore  them  (A). 

In  one  case  the  plaintilT  joined  as  a  defendant  the  solicitor  on  »«»* 
whose  advice  the  prosecution  was  8tarte<l,  but  the  judge  withdrew  s-fltL 
the  case  as  agains^  him  on  the  ground  that  there  was  no  evidence 
against  him  (/). 


(«)  1*.  ••.-.2,  tyj„;i. 

(>')  Seo     JlirHuril     v.     CoHtrllifi;    4j 

I'.  C.  I{.  45.J. 

('•)  I'.  i\:,\.  >M/,ru. 

(lO  Hfj-  V.  su-miii,  ti  M.  I.,  n.  -i:,:. 

if)  V,  fi-.j.  ,ui>i„. 

(/)  Maii'iH  V.   IliilihiHMVH,  21  (),  R, 
'^n;  t'flluwfi  y.  Ilnli'h'  Hium,  12  I'.C.  U. 

I'/)  St.  Ik'iiit  V,  S/irtnl/:,  2'.  A.  K.  1.11  ; 
^•■..HfjaU   V.   Staulriau,    12   O,    U,   2()«  : 


lAVr.v/  V.  u,ii/,iH.  i:,  ().  n.  H-o. 
(A)  t'oiwiii \..ii>hHM>H.  1  West  I*  n. 

218,  iifi-  Wet  iiiiirt',  .1, 

(')  iri7*i«  V.  CUy  of  WhiHijMy,  i 
M.  I,.  II.  lil.I  ;  Jlij-  V.  Sfrtnir/.  ti  M.  L.  U. 
2.". 

(i)  //,.y,.,-.v  V.  n<,,k.  1.1  M.  L.  R.  IS!). 

(0  f.riirg  V.  SuTtoM.  27  N'.  S.  K.  '27S  : 
nice  ilmlinctidii  drawn  U>fween  Inking 
Icjfrtl  «<lvice  ami  takinp  coumit-rs  opiuioii 

in    l.'ii<.l».>,l 
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BELIEF  (a). 

Nora  Although  the  defendant  believes  the  charge,  he  may  still  be 

Scotia.  acting  maliciously  (b). 

MALICE  (c). 

Ontario.  The    absence    of    reasonable  and  probable  cause  does  not 

necessarily  establish  that  malice  which  is  requisite  to  maintain 
the  action  («/). 

Nova  Malice  will  not  be  presumed ;  there  must  be  a  finding  as  a  fact 

Scotia.  by  the  jury  of  actual  or  real  malice  (e). 

INDIREqi  MOTIVES  (/). 

Ontario.  Evidence  of  the  motive  which  induced  the  defendant  to  lay  a 

charge  is  material,  and  should  not  be  rejected  {<j). 

Mani  aba.  Indirect  motives  are  evidenced  by  instituting  a  criminal 
prosecution  to  save  the  expense  of  a  civil  suit  {It),  or  by  pro- 
ceedings not  with  a  view  to  punishing  an  abductor,  but  to  regain 
(Mssession  of  the  child  (i). 


MALICIOUS  DETENTION  (A). 

Hew  An  action  will  not  lie  for  maliciously  and  without  probable 

Bnuuwirk     cause  detaining  the  plaintiff  in  prison  after  payment  of  the  debt 

tor  which  he  was  arrested,  unless  a  legal  determination  of  the 

suit  is  shown,  or  the  plaintiff  had  been  ordered  to  be  discharged 

by  the  Court  (/). 


(«)  P.  HTi.",  iiijini. 

(*)  Jltiwkius    V.    Smm-,  2H    }«.    S.  R. 

2."!i ;  wi!   alM.   27   N.    S.    It.    ■»(«  ;    a'.t 

X.  S.  J!.  444. 

((')  i'.  Ii.'i7,  jill/iril. 

(li)  Wihjirld  V.  A></«,  1  O.  U.  193. 

(r)  iiriiHt  V.  lliHitli,  2',  X.  ;<.  U.  2l>r.. 

(/)   1".  •;."",  miliril. 

(f))  Mrf'diiii   V.   J'n-Hdfiiu.    10  O.   H. 


.•.7.S. 

(A)   Millfr  V.   Mimiliiba  Lmiilifr  a  ml 
fuel  r,>.,i\  M    1,   H.  4S7. 

(i)  HfT  V.  .Stfuait,  «  .M.  I..  I!.  2.">7. 

(*)    1».  «•'.(».  nu/irn. 

{/)  Mil'lteliiH  V.  UWrf<«.  .->  All.  3.-,> 
Cf.  Xdvii  Scotia  caitc.  HenHeMFij  v 
Fiiniuhar,  33  X.  S.  U.  22. 
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CHAPTER    XX. 


FRANCHISES. 


Di»turb«nce  of  Kranclii..H!  gene 
rally 


PAOE   [ 

Uisturlwnce    of     Markets    ami 
<>tit>  Fain 


DiitiirlMinco  of  Ffrrios  , 


PAOK 


i;r,7 

Iwl) 


A  FRANCHISE  is  "  a  rojal  privilege  or  branch  of  the  king's  pre    v      . 
rogative  subsisting  in  the  hands  of  a  snhject.  .         It  is  t  '««-'"" 

franchise  for  a  number  of  persons  to  be  incorporated  and  subsist 
as  a  body  pohtic.  .  .  .  Other  franchises  are  .  .  .  to  have  waifs 
wrecks    estrays.  treasure   trove  (.),  royal  fish,  forfeitures,  and' 
deodands;  to  have  a   fair  or  market,  with  the  right  of 

aking  toll   either   there  or  at  any  other  public  places,  as  at 
bndges,  wharfs,  and  the  like  .  .  .  or.  lastly,  to  have  a  forest. 

ro  aTt*  n      ""*"*"'   °'   ^"'"'■^'    '"''"*"^   ''''^''  P"^"'«««  °' 

"  Disturbance  of  franchises  happens  when  a  man  has  a  franchise  n  ,   , 
0  holding  a  court-leet.  of  keeping  a  fair  or  market,  of  free ""1"     ' '-^. 
of  taking  toll,  of  seizing  waifs  or  estrays  .  .  .  and  he  is  disturbed 
m-  incommoded  in  the  lawful  exercise  thereof.     As  if  another  bv 
distress,  menaces,  or  persuasions,  prevails  upon  the  suitors  no't 
to  appear  at  my  court;  or  obstructs  the  passage  to  my  fair  or 
'uarket;  or  hunts  in  my  free  warren  ;  or  refuses  to  pay  me  the 
accustomed  toll ;  or  hinders  me  from  seizing  the  waif  or  estray 
whereby  It  escapes  and  is  carried  out  of  my  liberty  ;  in  every  casJ 
of  this  kind  .  .  .  there  is  an  injury  done  to  the  legal  owner  ;  his 
property  is   damnified,  ana    the  profits  arising  from  such  his 
franchise   are   diminished.     To  remedy  which,  as  the  law  has 
;;iven  no  other  writ,  he  is,  therefore,  entitled  to  sue  for  damages 
ly  a  special  action  on  the  case  "  (c). 
Many  of  the  franchises  mentioned  in  the  above  passages  are 


('/)  AltorHfy-dennal       v.       Ti-Htteei 


(A)   HI.  Com..  Vol.  1.  j,p.  ;<7-s, 
('•)  1!1.  I'uni.,  Vol.  3,  pp.  2at;  7. 


M7 


DISTCRBANCZ  OF  IIARXET. 


Markets  an<l 
fairs. 


Right  (if  lord 
uf  market. 


Setting  u|) 
rirnl  iiinrket. 


practically  obgolete.  In  respect  of  others  the  methods  of  infringe- 
ment are  obvious,  and  do  not  require  special  consideration.  It 
is  only  necessary  to  deal  here  with  the  franchises  of  markets, 
fairs,  and  ferries. 

A  franchise  of  a  market  consists  in  the  exclusive  right  to  invite 
a  concourse  of  buyers  and  sellers,  either  of  goods  generally  or  of 
particular  kinds  of  goods,  at  certain  appointed  times,  either  to  a 
certain  spot  marked  out  by  metes  and  bounds  or  to  some  spot  to 
be  appointed  within  the  limits  of  a  town  or  parish.  A  fair  does 
not  appear  to  differ  in  its  legal  incidents  from  a  market  (a),  though 
the  latter  is  less  than  the  former  {b).  It  is  in  fact  simply  a 
special  kind  of  market  held  yearly  or  half-yearly.  Ancient  fairs 
and  markets  exist  by  charter  and  prescription.  In  modern  times, 
however,  they  are  usually  created  by  Act  of  Parliament.  By 
88  &  39  Vict.  c.  55,  ss.  166 — 7,  urban  authorities  have  power  to 
establish  markets,  subject  to  the  provisions  of  the  Markets 
Clauses  Act  (<■). 

With  regard  to  markets  by  grant  from  the  Crown,  the  right  of 
the  lord  of  the  market  is  to  restrain  buying  and  selling  which 
interferes  with  his  monopoly.  In  certain  cases  the  mere  inter- 
ference is  of  itself  actionable  ;  in  others  the  buying  and  selling 
must  l)e,  as  it  is  termed,  in  fraud  of  the  market.  But  if  once 
the  disturbance  of  an  existing  market  is  proved,  the  absence  of 
fraudulent  intention  on  the  part  of  the  defendant  is  no  bar  to 
action  ((0- 

It  is  a  clear  disturbance  of  a  market  to  set  up  a  rival  emporium, 
and  to  invite  a  concourse  of  buyers  and  sellers  for  the  purpose  of 
trafficking  in  articles  of  the  same  kind  as  those  for  which  tho 
market  is  held  (e).  An  auctioneer  who  conducts  public  sales  of 
tollable  goods  may  1)6  guilty  of  a  disturbance,  and  so  may  the 
owner  of  the  premises  on  which  the  auction  takes  place,  provided 
he  let  them  for  the  purpose  (./).  It  has  been  laid  down  (jr)  that 
a  rival  market  held  on  any  day  within  seven  miles  of  the  old 


(•)  2  lust.  406. 
(*)  Ciuiiiiing  on  TolU,  p.  H, 
(.)  10  A;  11  Vjcl.c.  U. 
(<i)    IIV/.-.u-  V.   ,V»-f/.  (IIKH)  73  L.  J. 
Cli.  217.  C.  A. 

(e)  Urfur  tjittern  U.  Co.  t.  (toldmiiit, 


(1H84)  !>  App.  Ciw.  927. 

(./")  Mutjor  Hi'  I)iii-vhf>tfr   v.   Ehu'i- 

(iHf.jt)  I,.  K.  i  Kx.  :w.-.. 

(./)   Yard    v.    Fori!,    (Ifi70)    2    Wni 
SiUiiid.  1 72. 
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market  may  he  a,  di.turbance.  while  if  heW  on  tlu  same  day  as 

the  old  market  it  m,u,t  be  a  disturhance.    This  stmement  of  the 

law  was  recogniBiki  as  correct  in  the  opinion  ^iven  by  the  judceB 

on  the  iBlington  Market  Bill  (a).     It  !.«.  indeed,  been  suggeste*! 

that  thiB  rule  does  not  apply  at  the  preHent  day.  and  the  limit  of 

proteetion  to  be  given  must  dei)end  upon  the  public  requirements 

m  each  particular  case  (/>).     The  suggeHtion.  however,  receives 

no  countenance  from  a  recent  and  authoritative  case  on  the 

subject  (e).  in  which  it  was  held  that  it  is  no  defence  to  an  action 

for  disturbance  by  a  rival  market  that  the  old  market  provides 

msufficient  accommodation.    It  makes  no  difference  whether  the 

new  market   be  set  up  without  colour  of  right  or  under  the 

authority  of  a  charter  from  the  Crown,  for  the  Crown  cannot 

derogate  from   the  grant  already  made  in  respect  of  the  old 

market  (,/).     The  fulfilment  of  a  contract  nmde  at  a  market  to 

deliver  tollable  goods  at  a  future  date  within  ti.e  market  limits, 

IS  not,  however,  apparently   an   offence   within  sec.   13  of  the 

Markets  and  Fairs  Clauses  Act,  1847  (.).     The  remedy  in  the  .„,u.Uci.ncr 

case    of    insufficient    acconnuodation    is   to  revoke   the  whole  "'o''' """iket. 

charter  if  the  grantee  wilfully  neglects  to  provide  for  the  public 

need;  while  if  it  appears,  after  due  inquiry,  that  he  is  unable 

to  do  so,  the  Crown  may  then  lawfully  grant  a  supplementary 

market  (./"). 

Under  ordinary  circumstances  it  is  no  disturbance  of  a  market  Hoiiing  in 
if  the  neighbouring  tradesmen  carry  on  their  business  in  the  "'"'»* 
ordinary  way,  even  though  the  effect  be  to  diminish  the  resort  of 
customers  to  the  market  (</).  Apparently,  however,  a  sale  of 
ToUahle  goods,  by  a  person  without  a  hawker's  licence,  to  others 
than  regular  customers,  from  a  cart  at  a  distance  from  the  shop 
of  the  tradesman  to  whom  the  cart  belongs,  amounts  to  a  dis- 
turbance of  market  (//).  But  where  there  is  an  ex{K)8ure  for  sale, 
by  a  licensed  hawker,  of  TollabU'  goods  not  recjuiring  a  hawker's 


(«)  (is:r,)Hn.  4  k.  :.i3. 

(A)  I'l-r  ritr.,  .XfivtoH  V.  f'ltbitt,  (1802) 
12  C.  B.  K.  S.  j>,  6(1 

(r)  Ornif  Hi  turn  ii.  Ck.  v.  (/„ldtmi4. 
ISS4;  ',<  \|ip.  ('as.  927. 

(rf)  h,u.gt,>H     i/nrlu^    Kill,   (|M3:>'    S 

f!  *  r.  ^n. 

(#)   Gracry      v.      Jianhriiige     Urban 


t'imnf',1,  {VM\::.  •>  Ir.  li.  20!*. 

(/)  ItiiHgtoti  Varltrt  Uill.  tit/trn. 

(If)  Mayer  of  Mumhrttrr  v.  Lyom, 
(lHS;<)22(li.  I).  2M7. 

(A)  Itoia  V.  Tiii/lrrjKiH.  (IKIW)  rt2  ,1.  P. 
ISl  ;  O'/hiiv.  CniirhMrnf, {lHm)H()  L.T. 
4lli  ,  nwihrirh  I  itrjMiration  T.  Uib*on, 
(1905)  92  L,  T.  538. 
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Fraud  on 
market. 


licence,  aUhough  such  sale  may  amou.it  to  a  disturbance  of 
market,  the  fact  of  the  vendor  being  a  licensed  hawker  will 
nevertheless  afford  him  the  protection  given  by  sec.  14  of  the 
MarketH  and  Fairs  Clauses  Act,  1847  (a). 

It  does  not,  however,  amount  to  an  exposure  for  sale  for  a 
tradesman's  messenger  to  call  upon  regular  customers  for  orders 
even  if  he  take  the  goods  with  him  (/<). 

Certain  ancient  markets,  however,  have  an  absolute  monopoly 
within  the  limits  of  the  town  or  parish  during  market  hours,  and 
any  sale  infringing  this  monopoly  will  bo  an  actionable  dis- 
turi)ance  (<■)•  It  is  apprehended  that  at  the  present  day  sul-Ii  a 
restriction  of  the  rights  of  individuals  could  only  be  established 
by  an  Act  of  Parliament. 

No  one,  howover,  bus  a  right  to  bring  his  goods  to  a  market 
for  the  purpose  of  finding  customers  and  then  to  refuse  payment 
of  the  toll  which  is  the  consideration  for  the  benefit  he  receives. 
To  do  HO  is  a  disturbance  of  the  market,  and  it  makes  no  differ- 
ence whether  he  come  within  the  precincts  of  the  market  or 
not  ((/). 

In  liridgland  v.  Shapter  (e)  the  defendant  was  in  the  habit  of 
bringing  his  goods  to  a  place  forty  yards  outside  the  limits  of  the 
market ;  he  then  went  within  the  market  in  quest  of  customers, 
brought  them  to  tlie  spot  and  there  bargained  with  them.  It  was 
held  that  an  action  lay  against  him  for  disturbance  on  "  the 
general  principle  of  law  that  whenever  a  person  seeks  to  take  the 
benefit  of  a  market  without  payment  of  the  toll,  that  is  a  fraud 
upon  the  market "  (^°).  In  cases  of  this  kind  the  gist  of  the  action 
is  not  %]  }  mere  selling,  but  the  intention  to  defraud  the  lord  of 
his  du'.e  "  If  a  person  merely  comes  to  a  town  to  sell  a  com- 
modity ,  and  it  happens  to  be  a  market-day  there,  that  would  not 


(a)  LliimiMilno  Urlmn  Ctmnril  r. 
mijhe»,  (liMKi)  1  Q.  It.  472. 

(/»)  .\i'uii»i-iH-.MiikerMdf'rhaii  ('huh- 
ril  T.  Lyim,  (I'.MM*)  Ml  1..  T.  7.".«;. 

(e)  Miialryy.  HW/*.<-,  (1S27)  7  B.&C. 
40;  .J/rty.'.'  uf  Mmrli'jKliI  v.  P.illnj, 
l!M3:i)  4  B.  icAd.  3U7  :  Muj/i'i-  ot  Pennj,, 
V.  y/(«,  (187H)  3  Kx.  D.  2'.»2.  C|..  Mai/ur 
tif  Maeclftield  T.  (hiipmaii.  (lf<43)  12 
M.  k  \V.  18. 


((T)  The  pamage  above  quoted  from 
Bl.  Coin,  troutit  the  refuiial  to  pay  toll 
on  g(HMl.<i  in  the  market  as  a  wroni;. 
The  oniinnry  renieily,  however,  is  to  sue 
in  contract  for  the  toll  as  such.  See  prr 
Lord  TenterUeu,  C.J.,  Mni/or  of  \rir/iiirt 
V.  Smmlrrt,  (1X32)  3  B.  it.  Ad.  p.  412. 

(.#)  (lH3a)  :.  M.  Jc  W.  375. 

(/•)  /Vr   Lonl  Abinger.   O.B„   it  id. 
p.  382 


FRANCHIttS. 

be  a  disturbance  of  the  market,  because  the  act  must  be  done 
designedly  and  with  an  intention  to  obtuin  the  beneOt  of  the 
market  without  payment  of  toll  "  (a). 

If  a  man  brings  goods  to  a  market  and  cannot  obtain  accom- 
modation  there,  he  has  a  right  to  sell  them  outside  without  pay- 
ment  of  toll.  In  this  case  the  individual  seller  stands  on  a 
different  footing  to  the  person  setting  up  a  rival  market  (A).  In 
the  recent  case  of  Nn,ca,1le  (Duke  of)  v.  W„rk,op  Urhan  Council  (c), 
It  was  held  that  the  fact  of  a  fair  and  market  Ijeing  held  on  the 
same  day  gave  the  lord  of  the  fair  no  right  to  recjuire  an  account 
of  enhanced  tolls  for  stallage,  charged  by  the  lessees  of  the  market 
on  the  particular  days  when  the  holding  of  the  annual  fair  and 
the  weekly  market  were  coincident. 

Although  statutory  markets  are  usually  protected  against  dis-  statutory 
turbance  by  special  enactments,  yet  an  action  for  disturbance  lies  "'"^'■■'"• 
on  the  same  principles  as  in  the  case  of  market  by  grant  from 
the  Crown  (d).  The  Markets  Clauses  Act  contemplates  "  pre- 
scribed limits  "  of  protection  (e).  It  may  therefore  be  that  any- 
thing  done  outside  such  limits,  though  within  seven  miles,  would 
not  be  a  disturbance. 

A  franchise  of  a  ferry  confers  the  exclusive  right  of  carrying  for  Ferric. 
hire  goods  and  passengers  by  means  of  boats  (/)  across  a  river  or 
arm  of  the  sea  from  a  defined  tenniuu$  on  the  one  side  of  the 
water  to  a  defined  tettuinu$  on  the  other.  The  Vight  may  be  to 
carry  forwards  and  backwards,  or  one  way  only  (7).  It  seems  at 
one  time  to  have  been  considered  that  where  an  ancient  ferry 
constituted  a  means  of  communication  between  two  towns  or 
parishes  it  might  confer  a  monopoly  in  the  traflSc,  and  that  there- 
fore no  other  person  might  knowingly  ferry  anyone  journeying 
between  the  towns  or  parishes  in  question,  oven  though  by  so 
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(a)  Per  Martin.  B.,  .Vnyur  of  Jtifftm 
T.  JCduardt,  (18«2)  1  H.  4:  C.  p.  63. 

(*)  PriHce  V.  Lew,,,  (1826)  5  B.  &  C. 
3B3 ;  see  Great  Eattem  R.  Co.  v.  (Md- 
tmid,  (1884)  9  App.  Ca».  927.  Anri  »ec 
Wilrua  v.  .VcW,  (190.S)  «7  J.  P.  2fil. 

(<•)  {I»t»2)  2  Ch.  14-,. 

(rf)  HridglaHd  v.  Sha/iter.  (18311)  .'i 
M.  k,  W.  37'>  •  Mayor  of  MaHrluMttfr  v, 
/.y<>«#,  (1883)  22  Ch.  U.  287. 


M  10  k  11  Vict.  c.  U.  ».  13.  An  to 
the  iiieniiing  o(  '•  preicril)ej  limits,"  lee 
Citwell  V.  Cwk,  (1862)  11  C.  H.  X.  S. 
637. 

(/)  I'he  owner  of  a  ferry  cannot  sub- 
stitute a  briilge  :  see  J'agMe  v.  Partridge, 
(ItiUl)  1  Salk.  12. 

((/)  Pirn  V.  rnrell,  (1840)  «  M.  k  W. 
234. 
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Xew  lir.o  of 
communica- 
tion. 


Insntticiency 
of  fenv. 


doing  he  afforded  a  shorter  and  better  lino  of  communicatii 
This  view  of  the  law,  however,  seems  not  altogether  cons 
with  the  principles  laid  down  in  Xeicton  v.  Cubitt  (/»). 
plaintiffs  were  the  lessees  of  a  ferry  from  the  Isle  of  Dc 
Greenwich,  which  at  one  time  had  formed  the  only  mer 
communication  between  those  places.  The  defendants  hac 
a  pier  1,282  yards  from  the  ferry,  and  in  connection  with  ; 
established  steam  communication  to  the  opposite  side  of  the 
with  the  view  of  accommodating  the  inhabitants  of  a  d 
recently  built  over.  The  plaintiffs  alleged  that  this  was 
turbance  of  their  franchise,  insomuch  as  they  had  a  right  t( 
everyone  going  from  the  Isle  of  Dogs  to  Greenwich.  Bu 
the  Court,  "  the  nature  of  the  franchise  seems  to  be  repugn 
the  plaintiffs'  claim  of  a  ferry  from  every  part  of  the  isle 
criminately.  A  ferry  exists  in  respect  of  persons  using  a  ri 
way,  where  the  line  of  way  is  across  water.  .  .  .  The  U 
unconnected  with  the  occupation  of  land,  and  exists  only  in  r 
of  persons  using  the  right  of  way.  The  questions  whenc 
come,  and  whither  they  go,  are  irrelevant  to  the  exercise  c 
right :  and  the  ferryman  has  no  inchoate  right  in  respect  ( 
of  them,  unless  they  come  to  his  passage  "  (c).  The  prii 
here  laid  down  seem  to  have  been  accepted  by  the  Court  of  I 
in  Hopkins  v.  Great  Nmihern  li.  Co.  (rf),  and  it  follows,  appai 
that  the  franchise  is  disturbed  by  a  rival  ferryman  only  in 
cases  where  he  carries  in  the  line  of  the  old  ferry,  or  where  1 
up  a  new  line  of  passage,  not  for  the  purpose  of  affording 
communication  to  the  public,  but  for  the  purpose  of  defn 
the  old  ferry  («?). 

If  a  new  line  of  communication  is  made,  part  of  whic 
bridge,  and  a  ferry  is  thereby  interfered  with,  there  is  no  r 
action.  It  has  even  been  doubted  whether  it  is  not  lawful  t 
a  bridge  in  the  very  line  of  the  old  ferry  (/). 

The  mere  fact  that  the  ferryman  does  not  perform  hii 

V.   Field,   (1835)   2 


(a)  Sec    I[u::e)j 
C.  M.  4:  R.  4H2. 

(ft)  (1862)  12  C.  B.  N.  S.  32. 

(<•)  yewton  V.  Cuhitt,  (1862)  12  C.  B. 
N.  S.  lip.  .17-8. 

((/)  (1877)  2Q.  B.  I).  224. 

(e)  Cuwei  i'rhan  District  Council  Sf 


Kdst   Cowes   Urban  District  Co 
Southampton   ,<•    Isle  of   Wigk 
Mail  Steam  Facket  Co.,  Ltd., 
K.  B.  287. 

(/)  Ifopkiiil   V.    (rreat  Xort 
<^V-.,  (1877)  2  Q.  B.  D.  224,  at  p. 
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torm  his  duty 

)i.itricf  CoKitcil  V. 

(if   Wight   Royal 

Co.,  Ltd.,  (1905)  2 

■reat  Xorthern  H. 
224,  at  p.  233. 


I 


properly  by  providing  fit  n.eans  of  passage,  is  not  in  itself  an 
answer  to  an  action  for  a  disturbance  (-() 

Itis  the  duty  of  the  ferrynuu.  to  provide  sufficient  accomn.oda-  ,H.,vof 
tion  for  the  publ.c,  and  an  action  lies  against hiu  for  any  speci.!  '^^■ 
damage  caused  by  a  breacli  of  this  dutv./o.  He  is  bound  io 
provule,  not  merely  for  the  safe  ferrying,  hut  for  tl,e  safe 
embarkmg  and  disembarking  of  his  pas.sengers  a-d  their 
property  (,■).  This  duty  appears  to  be.  not  to  insure,  but 
merely  to  use  proper  care  ami  skill  {,1). 

So  the  lord  of  a  market  is  bound  to  lake  care  that  his  premises   n.v  „f ,,.. 
are  in  a  safe  condition  (,),  and  is  bound  also,  it  is  apprehended    "  "'^•"'^'• 
to  provide  accommodation  for  all  wishing  to  attend  his  market  to' 
the  extent  of  the  space  at  his  disposal  (j). 

_  OO  Pet.,-  V.  Ke,Hh,l.  (isor,  6  H.  .^  C.      .„«,  (,st2)  10  M.  &  AV.  l.;i. 

'il)   Payne     v.     l>,n-t,-;,,y..     („;.„)      1  o!;    "  J'^'"'' ^'^  '^:'"'-''^'r' -'^'-• 

Salk   12  ./       V       ■;     I  (,.  )   Imx  v.   (,n-,mvat,„n  of  Ihidiuq. 

ton.  (1H71I)  5  Ft    I)   ■)>( 

IT    R    749-   l.„r  ..      ir-  n  r     ,'  *' •*   ^"'"'■J'"''   Murkit   JJll,  (l67.j)   3 

I.  <-.  11.  ,4J  ,  but  boe   Walker  v.  Juek-      CI.  it.  f.  .-,ia. 


Canadian  Notes  to  Chapter  XX. 

FRANCHISES. 
FRANCHISES  OF  MARKET  (a). 

It  is   intra   vires  the  Provincial  Legislature   to  authorise  a  r,     a 
municipal  corpomtion  to  license  and  i^gulate  the  S  ou  side  ^'"'^'• 
the  public  market,  of  provisions  usually  sold  in  ma-kets  (/^ 

The  validity  of  a  considerable  number  of  munioinal  bv-laws  Ontario 
(has  been  tested.  ...,.,  by-laws  prohibiting  the       e'  of  eeiS  °" 

Jouis  (,/),  or  within   certam   distances  (- ),  or  without   bavin- 


> 


I  (")  P.  i;(>7,  xiipea. 
I  ('')  Piijeon  V.  Iti'conlers  ( oiirf  uinl 
City  of  Moiitrnd,  17  S.  C.  R.  4;).-,: 
A,iyer.t  V.  City  „f  Monlee,,!.  ii  L.  (_'. 
Jur.  2.-.9:  M„lirtte  v.  City  of  .VoHt,r,(!, 
24  L.  C.  Jur.  2<;3:  cf.  Jfarri..  v.  City  „f 
Iliimilfon,  41  U.  (,'.  ]{.  (111. 

('■)  Ilf  Kelly  , mil  City  of  Toronto,  2:1 
I'.  C.  K.  12.-.  J  (J.Vnu;,'  v.  (Vy  of 
Ottiiu-ii,  14  S.  C.  R.  742. 


('!)  See  J'eters  v.  Pre.si'le»f  „ „,)  }i,,„ril 
of  I'olire  of  h'liiloii.  2  U.  I',  i;.  ."l.-j.  liel.i 
^'o.)(l;  1h  re  Fennell  ,iio1  Toin,  or 
linel,,],,  24  U.  f.  l:.  2:18,  hel.l  bad;  Ite 
WiUon  and  Town  of  .St.  Catherine')  •)! 
U.  C.  C.  P.  4(!2. 

(r)  See  lie  MeLeiin  and  Toini  of  .St. 
Catherine  ■■:,  27  V.  C.  il.  i;(i:{ :  /{e  Saeil 
and  Ton-n  of  llellerille.  Hii  V.  C.  K.  SI. 
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paid  the  market  toll  (a),  or  without  using  a  particular  kind  o 
wagon  (/')• 

FERRIES  (c). 
There  is  a  Dominion  and  a  FOvinciaHuri^Uon^  feme. 

In  the  Dominion  Ferries  Act  (now  L.  S.  V"  ^fi  l-itish  orforei" 
means  any  ferry  between  any  proynice  and  any  Butibh  oi  toiei, 
country  or  between  any  two  provuices     (d). 


Canada. 


DEFINED  TERMINUS  (<). 

The  establishment  and  use  of  a  ferry  within  certain  liinits  f 
a  number  of  years  may  be  held  to  fix  the  termmi  of  the  feiry  .  / 


(/ 


FORM  OF  GRANT:  FORWARDS  AND  BACKWARDS (. 

A  licence  granted  by  the  Crown  giving  the  right  to  fer 
.■betw  en  he  town  of  Belleville  to  AnKlutsburg"  was  held 
sufficient  grant  of  a  right  of  ferriage  to  and  from  the  two  plac 

"Tformality  may  kill  the  sufficiency  of  a  ferry  nght,  as  wh( 
the   aXdsLSn' consisted  in   a  letter   «vom  the    governo 
secretary  (i)  or  in  a  sub-lease  from  the  Crown  hcensee  (A). 
''a  subs  qu'ent  grant  of  ferry  right  to  another  person  may 
.-nuivalent   to   a   revocation   of   the   former   grant  (?).       But 
SrTorSn  charter  giving  the  municipality  power  to  es  ab 
and  regulate  ferries  does  not  take  away  or  allow    nterleie 
S  a  ferrv  right  previously  granted  by  the  Crown  (m).    If ' 
dghts  of  the  licensee  are  p/ejudiced  by  subsequent  licences 
remedy  is  a  writ  of  scire  facias  to  repeal  same  (h). 


(rt)  Jle  Kvighovniiiiil  Otijof  Kiiujstim, 
21)  U.  C.  U.  V.W.  belli  bad. 

(//)  llcii.  V.  Smith,  4  0.  K.  lUl. 

(,)  r.  1170,  xiipia. 

(rf)  Helil  inti-a  vires,  In  re  Inter- 
national and  IiitcrpruriKcial  Ferrie.'<,  W< 
S,  C.  K.  2(1(5  :  bcUl  also  tbat  licence  may 
1,0  exclusive;  cf.  Smith  v.  Itatt^,  i:>  «r. 
173.  IS  Civ.  62(>,  ferry  between  Ontario 
;iud  Quebec  :  Kirhy  v.  Lewis,  (i  O.  S. 
2(17,  ferry  between  Canada  and  U.S.  : 
lleif.  V.  Daieujiiirt,  Hi  T.  C.  R.  ■J'-l  I 
hut  sec  Perry  v.  Clergne  (l'.t(l3),  6 
().  L.  U.  3.">7,  a,s  to  provincial  jurisdic- 
tion ;  Dinner V.  llumhirdonc,  20  S.  C.  U. 
2.".2  i  LcrnnKevil  Xarijation  Co.  v.  f'itij 


nf  Montreal,  as  to  municipal  jurisdici 

(<■)  1'.  670,  snpra. 

(^  f)  Aniler«i'H  v.  Jellrtt,  9  S.  C.  1 
cf.  Fra/ier  v.  Di  jnun,  4  All.  74. 

(j/)  See  p.  (>7('.  mipra. 

(h)  Anderson  v.  Jellett,  0  S.  C.  E, 

(0  Jones  V.  Eraser,  6  0.  S.  42(j. 

(/.)  lliijilins  V.  Hogan,  7  U.  C.  11. 
riL'bt  still  in  licensee. 

(/)  Iteij.   V.  Dacenport,  1(>  U.  C 

411. 

(,»)  rnieermiij  »f  -V<-u)  Bruwwi 
McCliiskei/,  C.  All.  iaCi. 

(«)  ISrigham  v.  The  Queen,  (i  Ex. 
114  ;  30  S".  C.  K.  G20. 


4r>«i 


kinil  of 
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)r  foreign 


limits  for 

ferry  (/■). 
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al  jurisdiction, 

',  9  S.  C.  K.  1  ; 
11.  71. 

9  S.  C.  K.  1. 
).  S.  420. 
7  U.  C.  K.  401 

,  li;  U.  C.   K 

}  Britwwick  V 

[ceii,  »■)  Ex.  C.  R 
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own  boat  without  sho^v^n,' hi^'^    '^^^  S;  ^J^^ 
any  person  to  pass  in  his  boat  provide.l  sucl    pe  son  be  not  a 
traveller  and  nothn.g  be  charged  for  carrvinM.) 

In  an  action  for  disturbance  particulai's  umv  he  ordered  as  to 
the  number  of  passengers,  goods,  \c.,  carried  (-/). 

FERRY  AND  BRIDGE  (.). 
ca  JofrSdrfgtSStt^:,^;:;^;;,^,:;!^;;?;"  ^  ''"^«^'  -^^  -  Canada. 

bridge  built  hitL  defendinirr sr  infH:s4nr;:r 

INSUFFICIENCY  OF  FERRY  (-,). 


'   .■       , :.o  "'^"'acivco  lu  ue  ierne( 

action  for  a  disturbance  of  an  admitted 


"ght  ill). 


DUTY  OF  FERRYMAN  (0. 
SOME   STATUTES  AFFECTING  FERRIES. 


R.  S.  C.  1906,  c.  108  (The  Ferries  Act). 
R.  S.  0.  1897,  c.  139  (Ferries). 

3  Edw  VII.  c  19  (Consolidated  Municipal  Act)  s  83'>  ir-anf 
by  council  of  exclusive  privileges  in  ferrv  •  a  ^ow„  I  i  '  ^'^^ 
construction,  &c..  of  ferries.  ^  '      ^^^  ^'^'  ^^'-^^^^  ^o'' 

C.  0.  N.  W.  T.  1898.  c.  18  (The  Ferries  Ordinance). 


Canada. 
Ontario. 


(a)  P.  671,  mipra. 

(*)  Burfnrd  v.  Olhvr.  Dm.  9;  cf. 
Jowg  T.  Frasfir,  (>  O.  S.  426,  for' the 
effect  of  plaintiff  not  receiving  the  hire 
for  himself. 

(<•)  Iret  V.  Calvin,  3  C.  C.  R.  464. 

id)  See  Irei  v.  Cabin,  1  C.  L.  Cli  8 

('■)  P.  671,  fupra. 
(/)  (ialarneau  v.  Guilhn iilt,  H;S. C.  R. 

C.T. 


579. 

(i7)  P.  G-I. 

(A)  ///ci/fy     V,       Oildenlene,      lo 
L'.  C.  C.   I>.  4(50. 

(0  P.  672,  tti/iru. 

(*)  St.  John  V.  Macdonald,  14  S.  C.  R 
1  :  for  .li.stinctiou  between  ferrynian 
ami  common  carrier  .-i.^  to  goods,  gee 
lloiiMd  T.  Aumui»,  y.  R.  ig  g_  Q_  ^'j^ 
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British 

Colambia. 

Manitoba. 


R.  S.  B.  C.  1897,  c.  78  (Ferries  Act). 


R.  S.  M.  1902,  c.  llo  (The  Municipal  Act\  s.  369,  grant  b; 
council  of  exclusive  privileges  in  nny  ferrj',  \c. 

New  C.  S.  N,  B.  1903,  c.  165  (The  Municipalities  Act),  s.  95  (11) 

Brtmswick.    by-laws  as  to  ferries;  c.  186,  respecting  anchorage  for   ferr 
wires. 

Nova  li.  S.  N.  S.  1900,  c.  83  (Ferries). 

Scotia. 
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TAlJE    I 

Litemry   Property  at  Common 

L.iw  

Various*  Kinds  of  Literary  .ami 

Artistic  Property    (174 

("opTright  in  Hooks ,;75 

I'liblicntion  077 

OriglnaUty  _"     ,;7,', 


i  l.'V'-'inrism  and  I'iracy  ,;s2 

-Mn-ifal  an<l  Dramatic  Copyright  dS.i 

Iii.rinj.'iment  of  Stajie  ltij.'ht"...  (Js: 
<'opyriL'l)t    ia    Pri„ts  and    Kn- 

-™^i"!?s   .;iK) 

topyri!.'ht  in  Works  of  An  v,>>2 

Foreign  Coj.yrighf ,;U4 


The  producer  of  an  original  literary  or  artistic  work-using  r 
the  terms  m  their  very  broadest  sense-has,  of  course,  the  same  -^<-^"' 
right  m   the  manuscript,  or  other  concrete  form  in  which  he  '"''''"^" 
embodies  his  thought,  as  he  has  in  any  other  of  his  chattels 
•hut  he  has  besides  the  right  to  prevent  others  from  turning 
to  their  own  use  and  advantage  the  invention  and  labour  which 
he  has  bestowed   thereon.     And  this  right  is  of  two  kinds 
one  existing  by  the  common  law  until  he  has  published  his 
work  to  the  world  at  large  (a),  and  the  other  by  statute  after 
such  publication  (b). 

"  The  author  of  a  Hterary  composition  which  he  commits  n  Literary 
paper  belonging  to  himself,  has  an  undoubted  right  at  comrr.on  '""'""^  "' 
law  to  the  piece  of  paper  on  which  his  composition  is  wiiuen,  '^'"""'" '''"• 
and  to  the  copies  which  he  chooses  to  make  of  it  for  himself,  or 
for  others.    If  he  lends  a  copy  to  another,  his  right  is  not  gone  ; 
if  he  sends  it  to  another  under  an  implied  undertaking  that  he  is 
not  to  part  with  it,  or  publish  it  he  has  a  right  to  enforce  that 


in)  See  Exchange  Telegraph  Co.  v. 
Grtgorg,  (189(i)  1  Q.  B.  147,  where  the 
plaintiffs  were  held  to  have  a  common 
law  right  of  property  in  information 
collected  by  them  as  to  the  prices  of 
various  stocks  and  shares,  and  com- 
municated by  them  privati^ly  to  their 


subscribers. 

C')  In  dramatic  pieces,  however 
umlcr  3  A:  4  Will.  IV.  c.  l.',  and  works 
of  art  under  2.->  &  26  Vict.  c.  6x.  there 
seems  to  be  a  statutory  copyright  before 
publication, 
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undertaking"  (a).  "If  nn  author  chooses  to  impart  hia  manu 
script  to  others  without  general  publication,  he  has  all  tho  righti 
for  disposing  of  it  incident  to  personaltj-.  He  may  nmko  ar 
assignment,  either  ahsolute  or  qualified  in  any  degree.  He  nutj 
lend,  let,  or  give,  or  sell  any  copy  of  his  composition,  with  oi 
without  liberty  to  transcribe,  and  if  with  liberty  of  transcribing 
he  may  fix  the  numljer  of  transcripts  which  he  permits.  If  Ik 
prints  for  private  circulation  only  he  has  still  the  same  rights  "  (h) 
Whe  e,  however,  a  newsi)aper  proprietor  or  editor  receives  a 
report  of  a  matter  of  public  interest  from  a  journalist,  and,  instead 
of  reproducing  it  verhatiiu,  extracts  its  substance  and  inserts  it  ir 
his  journal  in  a  new  or  largely  modified  form,  it  has  been  hf  Id 
that  the  copyright  therein  vests  in  the  person  who  has  reniodellec 
the  article,  and  not  in  the  original  contributor  (c). 

Letters.  The  writer  of  letters,  even  of  a  familiar  character,  whatever  ma\ 

he  the  nature  of  his  right  in  respect  of  the  manuscript  itself,  has' 
so  far  a  literary  property  that  he  can  restrain  the  recipient  from 
multiplying  and  circulating  copies,  except  in  so  far  as  the  pur- 
poses of  justice  may  require  (d).  It  is  not  a  sufficient  justification 
of  such  publication  that  the  recipient  thinks  it  necessary  for  th« 
purpose  of  vindicating  his  character  (c),  though  it  may  be  other- 
wise where  he  seeks  to  rebut  imputations  cast  by  the  writer  of  the 
letters  (/). 

Lectures.  If  a  man  delivers  a  lecture  or  address  to  a  selected  number  ot 

limited  class  of  persons  he  does  not  thereby  so  far  publish  his 
composition  as  to  lose  his  common  law  right  to  restrain  its 
publication  by  other  people  (flr) ,  the  understanding  between  him 
and  his  auditors  being  that  they  may  avail  themselves  of  what 
they  hear  for  their  own  benefit,  but  not  reproduce  it  for  the  out- 
side public  (/().     So  it  has  been  held  that  the  public  performance 


(a)  J'er  I'arke,  K.,Jefrer)jt  v.  lliHtteij, 
(1854)  4  H.  L.  C.  pp.  919-20. 

(ft)  Per  Erie,  J.,  ihhl.  pp.  867-8. 

((•)  Springfield  v.  Thame,  (1903)  89 
L.  T.  242. 

(rf)  Gees.  I'ritcliard,  (1818)  2  Swanst. 
402. 

(e)  Ihlii. 

If)  J'erceral  v.  Phijipt,  (181.?)  2 
V.  ic  H.  19. 

(a)  As    to    statutory    copyright     in 


lectures,  see  5  &  6  Will.  IV.  c.  H'l, 
which,  however,  for  all  practical  pur- 
poses scorns  to  add  very  little  to  the 
protection  given  to  the  lecturer  by  the 
general  law. 

(/()  Aheriiethij  v.  Ihitrhimon,  (1824) 
1  H.  &  T.  28  ;  Xifoh  v.  Pitman,  (1881) 
2t',  Ch.  D.  374;  Ctird  v.  Sime,  (18m7) 
12  App.  Cas.  32f..  In  the  first  of  thrsc 
cases.  Lord  Ehlon  doubtcil  whether  pro- 
tection ci)ul<l  lie  given  to  a  mere  era'. 


liOOKS. 


II  res. 


Of  a  play  does  not  an.o„nt  to  it.  ,,uMic.atio„  ,h  a  litenuv  com 
position  (a).     On  the  other  hand,  a  sp.ech   sermon    ad 
lecture,  may  he  addressed  to  the  puhlit  at  .a:    ^^l  ^  tl^^^ 
under  «nch  e.rcumstances  will  be  a  publicaUon  dc,    vi   '     he 
author  of  any  right  at  conunon  law  and  leaving  h  n       fy 
tatutory  copyright.     Apparently,  however,  in  the^hse.c      f  ai^ 
laim  hy  the  lecturer  to  the  copynght  of  his  speech  under  t  le 
L^ure.  copyright  Act,   1835.  the   copyright. 'through 
British  dominionB(i),  m  v.riatnn   reports  of   puhlic   «peeche 
vests  in  the  reporter,  who.  by  virtue  of  his  shor  hand  n  .^s     ^d 
-bse.pient  transcription,  becomes  the  "  author  "  of  thet    r     f 
Hueh  speech  within  the  meaning  of  ss.o  3   18  of  U  Ir  .! 

Act,  1842  (r).  '    '      '  °*  "'^  <-'>I>ynght 

The  painter  of  a  picture  has  a  right  at  common  law  to  restrain   1.  .u, 
people  rom  copying  his  pi.Uu-e.  and  he  does  not  lose  th  h 

themselves  be  copied,  but  it  is  unlawful  to  publish  a  descriptive 
catalogue  of  them  (<•).  "«scuptive 

which  after  publication  the  producer  retains  to  multiply  copies    •■"'^^• 
Copyright  in  books  is  now  regulated  (/)  by  5  &  6  Aict  c  45 
commonly  known  as  Talfourd's  Act  (,).    It  is  property  hi"  the 
strict  sense  and  assignable  (/(). 
By  this  Act  copyright  in  every  book  published  in  the  lifetime  ..u,.„o„. 
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communication,  of  which  no  manuscript 
existed,  in  the  same  way  as  it  is  acoonled 
to  a  literary  composition,  but  he  did  so 
aiiparently,  not  on  any  ground  of  prin- 
ciple,  but  only  because  there  was  a 
«iifBcuhy  in  discovering  the  exact  form 
of  the  spoken  words  and  effecting  a 
tiir  comparison  between  tliem  and  the 
alleged  piracy. 

('()  Macklin    V.   Riehardiun,   (1110) 
Amb.  694.  ^ 

(A)  .-.  ,^  6  Viet.  c.  45,  5.  29. 


('■)    \yalter  v.  Laiw,  (1900)  A.  C.  .",39 

(rf)  rumer    v.    R,ihhu,m,   (I SCO)   10 
Ir.  Ch.  Hep.  121  and  51o. 

(f)  PriiH-e  Albert  v.  Utrange,  (1848) 
2  De  G.  A:  Sm.  6.-.2. 

tn  Except    in   cases  of    copyrights 
bclonKins    to  certain  universities  and 
colleges,  as  to  which,  see  15  Geo.  Ill 
c.  Tt'A. 

(g)  Repealing  8  Ann.  c.  19 
(A)  s.  25. 
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Wliat  U  : 
book. 


Titles  of 
books. 


(if  it^  author  is  to  endure  lor  the  natural  life  of  the  author  ur 
>tviii  years  afterwards  or  for  forty-two  years,  whichever  period 
the  longer,  and  ia  to  he  the  property  of  the  author  and  li 
assigns :  and  copyright  in  hooks  first  pubiislied  after  the  death  ( 
the  author  is  to  endure  for  forty-two  years,  and  is  to  he  ili 
property  of  the  proprietor  of  the  author's  manuscript  and  li 
assigns  (a).  In  the  case  of  contributions  to  eneyclopadias  an 
periodicals  the  right  remains  in  the  proprietor  for  twenty-eigl 
years,  and  then  reverts  to  the  contributor  for  the  rest  of  tli 
period.  The  proprietor  has  no  right  of  publishing  the  contribi 
tions  separately.  The  writer  may  re^erve  to  himself  the  right  ( 
separate  publication,  in  which  case  his  right  and  that  of  th 
proprietor  will  be  concurrent  {/<). 

The  term  "book"  is  defined  to  include  every  volume,  part  c 
division  of  a  volume,  pamphlet,  sheet  of  letterpress,  sheet  c 
music,  map,  chart,  or  plan  published  separately  (c).  Engraving; 
which,  by  reason  of  the  provisions  of  the  Acts  relating  to  cop3 
right  in  engravings  not  having  been  complied  with,  would  b 
unprotected  if  published  separately,  will,  nevertheless,  be  pre 
tected  under  this  Act  if  l)ound  up  in  a  volume,  even  though  th 
letterpress  which  they  illustrate  is  not  itself  the  subject  o 
copyright  (d),  and,  indeed,  even  though  there  be  no  letterpres 
at  all  (<•).  A  volume  is  none  the  less  a  book  within  the  Ac 
because  it  is  published  only  as  an  advertisement  and  not  fo 
sale  (/). 
The  name  of  a  book  is  no  part  of  the  book  itself  for  th( 


OO  s.  3.  S.  17  of  the  Act  of  1842 
prohibits  the  importation  into  aiiv  part 
of  the  I  niteil  Kingdom  or  if*  dependen- 
cies, for  the  purpose  of  sale  or  hire,  of 
any  printed  book  (copyrighted  in  the 
United  Kingdom)  which  may  have  been 
reprinted  in  any  country  or  place  out- 
side the  British  Dominions  {Imjipria/ 
Jiiwk  Co.,  r.ti1.  V.  Ailnm  \  C/iun.  Black 
A-  Tlie  rUirhe  Co.,  Ud..  (IDO."))  21  T.  L.  R. 
510,  P.  ('.). 

(ft)  s.  18. 

(f")  s.  2.  Catalogues  ami  lists  of 
articles  tor  sale  are  books:  follh  r. 
Cater.  (ls;i8)  78  L.  T.  fil.S.  But  a 
cardboard  pattern  r.f  ^  sJoeve,  c-i.tain- 


inguponit  scales,  figures, and  doscriptiv 
words  for  adapting  it  to  sleeves  of  an; 
dimensions  is  not  within  the  section 
JlvUinvake  v.  Tnimrll,  (lsit4)  3  Ch 
420. 

(rf)  Boffiie  V.  Hioihfiiii,  (IS.-,2)  ; 
De  G.  k  Sm.  2fi7.  Electrotype  r* 
productions  of  fashion  plates  a(r 
"engravings"  :  MimhaU  v.  Bt^ 
(1901)  85  L.  T.  77.  ) 

(e)  Per  Jessel,  M.K„  M.ijilc  \  CJ.  v 
Junior  Army  ,<•  yanj  Stwe.i,  (18825  2! 
Ch.  D.  p.  37.^.  I 

(/)  Maple  i<-  Co.  V.  Junior  Ariinj  .\ 
Aarii  Storis,  (1882)  21  Ch.  1).  ^>\'J '.  am: 
see  Ctttlis  V.  Cufcr,  siqira. 


nULIlATIoN. 

^nt  there  can  l,e  no  etl»tive  ,esi,l,«i„„  l...^,  p„l,lic„,i„„  u 
.Noii.ieRistmlion  only  alftcl.,  ll„.  ,i,.|,t  ,„  ,„„    ,.,  ,,    "=»»»"<•"■ 
...e  oo,,,rr„h. ,.,  .„re,.  ve.t»  In  .l.;::;   !  i         '  I'.iriit" 
upon  .he  p„l,lic„io„,  ,he,..forc.  „„n.,.e«i.„  .i„„  „,        '       fo, 
piracy  committed  is  no  defence  (/I 

I  Ma  no  It  was  l.eld  tl,at  a  publication  made  with  tl.e  permission 
of  the  author  but  not  on  his  behalf,  and  without  any  a  si^nmen 
con^rred  no  nght  on  the  author  or  the  person  publishing.  ' 

The  publication  must  take  place  within  the  United  Kingdom.  ...eof 
The  Act  does  not  indeed  say  so  in  terms,  but  the  inference  i    ^"'"^-'- 
dravvn  from  various  provisions  in  the  statute,  such,  for  instance 
as  the  provision  that  within  one  month  after  dema  d  in  wdting 

he  pubhshei-  shall  deliver  copies  to  certain  libraries  in  Ui 
I  med  Kingdom  (0,  a  provision  which  is  inconsistent  with  the 
publication  bemg  at  the  Antipodes  (/,).     I„  j^j^rys  v.  Booseu  ,/) 
which  was  decided  on  the  repealed  statute  of  Anne.  Lord  S  ' 
Leonards  thought  the  work  must  not  only  be  published  but  also 

r.,\    7»' .1.  .  _      T 


(")  ///(•/./(  V.  IWr*,  (1881)  IS  Ch.  n. 
'«'>  ;  overruling  l(W,/,.«  v.  Dirh,  (Is78) 
lU  Ch.  1).  247.  on  thi.s  point. 
_  (A)  Dirk^iv.  raff,,  (i,s81)  18  Ch.  D. 
"fi.  As  to  fnuidultnt  use  of  a  title,  see 
Iielow,  |i,  71  j. 

(c)  s.  24.  Where  a  work  is  puljlished 
m  parts  registration  of  tlif  first  number 
suffices:  8.  ly.  With  rojrar.l  to  news- 
paperi=,  see  Walter  v.  /Ai^v.  (1881)  17 
Ch.  D.  70S;  Trade  A>,.n/i,n;,  Co.  v. 
M:iJille:<hn,;»ij)li    tnni    T)i.-,tr„-f'   Tr.ide.^- 


•10  Ch.  D.  42.-.. 

(rf)  Il,;,ii-rmn  v.   Maj-ireU,  (1870-7) 
.")  Ch.  D.  892. 

{f)  s.  24. 

(.^)  See  .lohufim   V.  atorg)-  Xexoifi^ 
Limited.  (ls94)3Ch.  (i.;3. 

0?)  '^ee  above,  pp.  07;{-.-, 

(/')  (1824)2B.  JCC.  8t!I. 

('■)  s.  8. 

(*)  Bmth'dge  v.  /,,»/•.  (18(18)  L.  R.  3 


H.  L.  lOO. 


/«<'«'j(    J'l-titert 


loii   AMin'i.it,,, 


(l8SS-y) 


fl^-li  I  FT.  L. 


C.  pp.  9?.V4 
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Effrct  of 

imblii'iitioii 
abroad. 


Foreijm 
authors. 


(OHVHiotrr. 

printed  in  the  rniti-d  Kiiifj'ioin,  on  the  ^,'round  th  tl'tn-e  was 
liresuniption  that  the  Icj^isliiture  inteiuled  to  give  t'lnpiovuient  i 
liritish  Iiiliotir  and  lapitiil.  There  was  notliin^  mort*  in  tl 
huiKUftfjc  of  the  fornur  Act  to  wurnint  thia  view  than  is  to  I 
found  in  the  later,  hut  wlicther  the  Courts  will  ho  decide  whe 
the  question  arises  upon  the  hiter  Act  nnist  he  regarded  f 
Very  douhtfui.  Wliere  copyright  exists  the  area  within  whic 
protection  is  ^iven  to  it  extends  over  tlie  whole  Britis 
dominions  (a). 

It  was  not  at  one  tiiue  clear  whether  n  prior  puhlication  outsid 
the  United  Kingdom  would  under  all  circumstances  operate  t 
prevent  the  acquisition  of  a  copyright  hy  a  suhseipient  publicatio 
within  the  kingdom,  aIthoii]^h  it  was  doubted  in  CUinniti  ^ 
Walker  whether  the  mere  fact  of  external  publication  necessaril 
made  a  work  jmliliii  juris  {h).  However,  it  was  provided  b 
7  'c  8  Vict.  c.  12,  8.  li),  that  the  author  of  a  book  could  hav 
no  copyright,  except  under  the  provisions  of  that  Act,  if  he  firs 
l)ubli8hed  out  of  her  Majesty's  dominions.  This  left  the  qu»^stio 
open  as  to  the  effect  of  a  ^  ublication  in  India  or  the  colonies 
but  now  by  49  &  50  Vict  c.  33,  s.  8,  the  English  Copyrigl 
Acts  are  made  to  apply  to  a  literary  or  artistic  work  first  produce 
in  a  British  possession  in  like  manner  as  they  apply  to  a  wor 
first  produced  in  the  United  Kingdom.  It  has,  moreover,  l)ee 
decided  in  the  modern  case  of  Baachct  v.  London  Illustrate 
Standard  Co.  (t)  tliat  the  protection  afforded  hy  this  Act  i 
Great  Britain  and  Ireland  extends  to  foreign  as  well  as  to  colonij 
authnrj  or  artists,  provided  the  claimant  is  able  to  show,  to  th 
satisffcction  of  the  Court,  that  he  is  entitled  to  a  like  protectio 
in  the  country  of  origin,  the  joint  effect  of  s.  2,  sub-s.  3,  < 
the  International  Copyright  Act  of  1886  and  of  article  2  ( 
the  Berne  Convention,  1887,  being  to  provide,  in  cases  where  a 
requisite  formalities  have  been  complied  with,  that  "  authors  ( 
any  of  the  countries  of  the  Union  .  .  .  shall  enjoy  in  the  otht 
countries  for  their  works  ...  the  rights  which  the  respectiv 
laws  .  .  .  grant  to  natives  "  (</). 


(a)  liiiutli'dge  v.  Ltm;  ntju-a,  p.  678  ; 
and  see  5  &  d  Vict.  c.  4"),  s.  29. 

(h)  Per  Cur.,  (1824)  2  B.  &  C.  p.  870. 
(<•)  (1&       1  Ch.  73. 


(<l)  On  Auir.  1st,  1904,  Swe<le 
acceUed  to  the  Iiiternationul  Copyrigl 
Convention,  1886. 
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fu.so  of  pic-tiu-tirt.  thaw 


'f  li  co^;init«  charuetor  i.iotluced  in  tlio  col 
l>fiial  Fine  Arts  Copyright  Act,  iHf, 


Im 


;,'S  l>liut(.-ni[,l,s.  ur  oiIut  wurka  r,,i,,„;..l 
in  tho  colciiies.  tlit' ftiect  of  tlio  ''W""'" 


resident  in  the  liritish  .loniini-ns  \,vvoiu\  tl 


eoiitor  or.  |H;rsr>t\H 


fopyii^ht  hi  their  workH  throu-lioul  ihci  rnitnl 


Hi    fSfllS    ill!    ul) 


out  Kivinj-  any  reciprocal  a.lvanl 


Kii 


I'M 


to  tlu)  inii.ilntiuits  ij  the 


u     h  I    ands.      Con.e,uentlv.  while  a  w.uk  of  a.t  produced 
•a     1.0  colonies  .s  copynKhl  i„   cheat   Britain,   a  w.,rk  of  art 
ITuduced  „.  those  islands  may  bo  pinued  with  i,.punitv  in  it 
dependencies  (a). 

Little  or  no  originality  is  re.purod  in  „rd.  r  to  cunstuute  a 
person  an  anthor  within   the  nieani..:,'   of   the    Vet       V     teno 
Kmidier  who  reports  a  speech  n:rl.Unn  is  iU.  ^' .nUn.  -  li  u{. 
iepoitlA       Even  m  works  of  son.e    literary  pretcMMun,   it   is 
enough  If  the  author  has  eniidoyed  skill  and  lal.„ur  in  arran^ni. 
nnd  adaptnig  old  material  in  a  new  form.     Tims,  if  .„  open" 
«core  he  arranged  for  the  pianoforte,  the  arrangement  is  an 
independent  composition,  of  whidi   the  arranger  and  not   the 
original  composer  is  the  author  (-•).     So  a  mere  compilation  may 
le  an  nidependent  work.     A  school  hook  is  a  presentation  in  a 
special  form  of  a  certain  portion  of  the  common  stock  of  know- 
edge.     It  will  probaldy  not  contain  a  single  new  fact  or  notion 
but  It  may  he  undoubtedly  the  subject  of  copyright  {,1}      Conse- 
quently the  author  of  a  subsequent  work  on  the  same  subject 
must,  in  order  to  protect  himself  from  a  charge  of  piracy,  arrange 
his  matter  in  a  sufliciently  novel  form  to  prevent  his  compilation 
n-om  being  a  colourable  imitation  of  the  one  which  preceded 
It  ie).     The  law  goes  still  farther,  for  it  protects  works  in  which 
there  is  no  element  of  literary  skill  or  arrangement,  but  to  which 
the  author  simply  contributes  the  labour  of  collecting  common 
and  undisputed  facts.     Of  this  kind  of  work  a  directory  is  a 
famihar  example  (/).    But  although  the  fact  that  a  work  is  only 


<'iii{ili;ility. 


(«)  (irares  v.  Gorrie,   (1903)   A    C 

(h)  Ihiil. 

(r)    »',),;,/  V.  BiHimii,  (ISeS)   L    R    3 
Q.  B.  223.  J      ■     ■ 

(il)  Jarnild    v.     Jloiihton,   (I,s.^,r)    3 
K.  \  J.  7(18. 

(p)  Vof„ff  ,((•  Paige  V.   Gill,  (V.m-J) 


xi>  L.  T.  4(;.-,  A.  C. 

(/')  A'flli/  V.  .Vorrh.  (188(!)  L.  H.  1 

Kq.  6f»7  :  Ldiiih  V.  J-:,;i,n.  ns93)  1  Ch. 
218  ;  Kj'rhiiuic  T,U,j,,ti,li  C,,.  v.  (hciorij 
.V  Co..  (18%)  1  Q.  i{.  ,,.  ,.--  i,yt  ^ 
work  iif  this  kind  will  not  be  consiilerel 
miginal  unkss  a  substantial  amount  of 

JMilpMr.mlanr    l'>i -    i 1  -^  i     . 

— i  ---.c! _.„,    u„,   '^trrli  cxpcuilCd 
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No  copyright 
in  piracy. 


No  copyright 
where 
publication 
criminal  or 
fraudulent. 


in  a  very  small  degree  original  will  not  serve  to  deprive  it  of 
copyright,  it  will  be  very  material  when  it  comes  to  be  inquired 
what  is  an  infringement.  The  copyright  protects  not  the  whole 
of  the  work  but  only  its  original  element  (a). 

When  it  is  said  that  a  mere  new  disposition  of  existing  materials 
may  be  original,  this  must  be  taken  with  the  limitation  that  the 
materials  are  such  as  may  be  lawfully  used.  There  can,  it  is 
apprehended,  be  no  right  to  protection  for  that  which  is  itself 
a  piracy.  An  arrangement  of  an  opera  score  for  the  piano  may 
be  an  original  work  if  at  the  time  there  is  no  copyright  in  the 
opera  itself,  but  otherwise  not  (b).  It  has  also  been  held  that  a 
mechanical  apparatus  for  producing  musical  sounds  by  the 
passage  of  air  through  perforations  in  a  roll  of  cardboard,  inas- 
much as  it  is  not  an  actual  reproduction  in  tangible  form  of  f^e 
notes  on  a  sheet  of  music,  does  not  constitute  an  infringement 
of  copyright,  although  the  effect  may  be  a  colourable  reproduction 
of  the  original  melody  (c). 

The  Musical  Copyright  Act,  1902  (d),  enables  a  Court  of  Sum- 
mary Jurisdiction  to  order  the  seizure  and  (subsequently  to  the 
service  of  a  summons  upon  the  person  from  whom  they  were 
seized  )(e^  the  destruction  or  delivery  up  to  the  copyright  owner 
of  pirated  copies  of  musical  works.  Apparently  such  order  for 
seizure  vuiat  be  issued  although  the  pirated  works  are  being 
sold  in  a  private  house,  and  the  order  does  not  confer  on  the 
constable  the  authority  of  a  search  warrant  (/). 

The  law  will  not  protect  the  right  of  an  author  in  respect  of  a 
publication  which  is  itself  an  offence  against  the  public,  as  being 
of  an  indecent  or  immoral  nature  (g).  If  a  man  is  indictable  for 
selling  a  book  he  can  have  no  cause  of  action  against  another  for 
doing  something  which  may  interfere  with  such  sale.    Ej-  turpi 


upon  it :  Le.:!ic  v.  Yoinif/  .<■  Shiid,  (1«94) 
A.  C.  335  ;  Chiltnii  v.  I'rvi/reM  Priidimi, 
,<Y.,  Co.,  (l«it,-,)  2  (  h.  i"<  ;  'nm\  see  KtU,/'^ 
Direvtoritt  v.  (iuiin.  (1U02)  1  Ch.  ftil, 
0.  A. 

(a)  See  below,  pp.  682-4. 

(ft)  Per  Kelly,  C.  B.,  Woi>d  v.  Boo»fy, 
(1868)  h.  E.  3  g.  B.  p.  2.30.  See 
D'Atmnine  v.  Jiootei/,  (183.">)  1  Y.  &  C. 
(Ex.)  288. 

00  Bootei/  V.   M/iifl/it,  (lOOti)  1   Ch. 


122,  C.  A.;  and  see  S.  C.  as  to  rule 
relating  to  pirated  •*  expression  marks." 

(rf)  2E(Iw.  VII.  c.  ITi. 

(«)  Fmiich,  Ej-  parte,  (lilU3)  1  K.  B. 
275. 

(/)  /ftiV/.,  88  L.  T.  806. 

(y)  Stoekdale  v.  Onwhyi,  (1826)  5 
B.  A:  C.  173  ;  and  see  liatchet  v.  ImihIi'd^ 
lUuttrated.  Standard  f^^)..  (1900)  1  Ch 
73. 
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<aiuu    nou  oritur  actio.      This  maxim   has   been   api-lied   also 
vhei-e  the  author  is  guilty  of  a  fraud  upon  the  puhlic/and  se 

i:zz '  "^'^"'"^^^ ''  '-''""^ ''' ''-'  ^'  -^-  ^^^^- 

Copyright  is  defined  by  5  .t  0  Vict  e  4*^   «  o    „    « .i 
and  e.el.ive  liberty  of  pLing  0^;;:^^  ^^.^.^l^^  S^S. 
of  any  subject  to  which  the  said  word  is  herein  a  Jied'      ij 

8.  15itisprovidedthat"ifanvnersnn«l.nii   •        ^^"^'^-       ^> 
T>-t.-  1   J      .   .  "»"     "  any  peison  shall,  in  any  part  of  the 

BnliBh  dommion,,  .  .  .  pri„.„,  cause  to  be  ,.^,te>I  either  foj 

copyright,  without    the   consent  in   writing  nf   tl,. 

thereof,  or  shall  import  for  sale  or  hii-raly'u  1     ooUsoT"- " 

been  unlawfully  printed  from  parts  beyond  tht'^o;^^^^^^^^^^^^ 

sell    publish,  or  expose  to  sale  or  hire,  or  cause   to  be  sold, 
published,  or  exposed  to  sale  or  hire,  or  shall  have  in  his Iss 
sxon  for  sale  or  hire,  any  such  book  so  unlawfully  ^   1 1  d  " 
mpoi-ted  without  such  consent  as  aforesaid,  such  offender  111 
be  liable  to  a  special  action  on  the  case  at  the  suit  of  the  pro- 
prietor of  such  copyright  "(c).    It  is  to  be  observed  that  the 
remedy  here  given  is  not  co-extensive  with  the  right.    Conies 
rnay  be  made  otherwise  than  by  printing  and  for  other  purposes 
than  sale  or  hire.    If  so.  the  sole  right  of  multiplying  LpLs 
infringed,  and  according  to  the  general  principles  of  the  law. 
apart  from  the  statute,  an  action  lies  for  the  infringement  (,/) 

The  period  of  limitation  in  all  actions  for  breach  of  copyright 
IS  twelve  months  (.).  The  Public  Authorities  Protection  Tet, 
1893.  repeals  s.  26  of  the  Copyright  Act.  1842,  in  so  far  as  it 
appies  to  persons  acting  in  the  execution  of  statutory  or  other 
public  duties.  Consequently  in  such  cases  the  period  of  limitation 
18  now  SIX  months. 

It  is  not  piracy  to  recite  or  give  public  readings  from  a  work  Kecitin.or 

acting  not 
Ja)   Wngkt  V.  TuUU,  (18^:.)  1  f.  B.      Bl.,ehr.,,,  Om)  1  VU.  .Vs.  co'eJCT 

ISCh.  D.  501.                                   ^      ^  ^  uJ.s',f    ,          '''""""'"'•■    'V-'..     Co., 

(.)  The  piratical  copies  also  become  .SeM,.,,  (mS)  'M  Vh   I)  n 

the  property  of  the  owner  of  the  copv-  frt  ,  or        ^                    ^■ 

'ight  :    s.    23  ;    nn.l    seo    M,„!,!nrk    V  '      ' 
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statute. 

Action  by 
conimon  "law. 
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\\hich  is  the  subject  of  copyright,  nor  is  it  piracy  to  perform  a 
dramatised  version  of  such  a  work,  for  in  none  of  these  cases 
is  there  a  multiplication  of  copies  (a).  But  although  the  mere 
performance  of  a  dramatised  version  of  a  novel,  however  exten- 
sive the  plagiarism,  is  not  a  legal  wrong  to  the  author  of  the 
novel,  yet  if  for  the  use  of  the  performers  and  other  purposes 
connecteu  with  the  production  of  the  play  it  is  copied  and  dis- 
tributed in  manuscript,  this  is  -a  multiplication  of  copies  which 
infringes  the  right  of  the  novelist  (6).  There  is  therefore  an 
almost  insuperable  practical  difficulty  in  the  way  of  playwrights 
who  desire  to  appropriate  to  their  own  benefit  the  invention  of 
authors  of  fiction. 

A  writer  is  guilty  of  piracy  when  he  transfers  bodily  into  his 
own  pages  the  whole  or  part  of  the  work  of  another  man,  or 
when  without  actual  transcription  he  makes  an  illegitimate  use 
of  the  substance  of  such  work. 

It  is  sometimes  said  that  the  essential  mark  of  piracy  is  the 
intention  to  steal  (c),  but  such  expressions  must  not  be  taken  as 
laying  down  a  general  rule.  A  piracy  is  a  piracy,  just  as  a  tres- 
pass is  a  trespass,  apart  from  any  question  of  the  wrong-doer's 
intention  {d).  A  man  may  pirate  a  work  of  the  very  existence 
of  which  he  is  unaware  (?).  But  every  writer  is  entitled  to  use 
previous  literature  within  legitimate  limits,  and  in  considering 
whether  these  limits  have  been  transgressed  the  object  and  inten- 
tion of  the  writer  are  a  fit  subject  of  inquiry.  This  is  particularly 
so  where  it  is  complained  that  a  work  is  pirated  by  the  publica- 
tion of  extracts  from  it.  It  is  clearly  permissible  for  the  purpose 
of  legitimate  criticism  to  publish  specimens  of  a  work,  with  a  view 
to  showing  its  scope  and  character.  So,  it  is  no  impeachment  of 
the  originality  of  a  work  if  a  writer  makes  citations  for  the 
purpose  of  illustrating  or  enforcing  the  propositions  of  his  text. 
But  it  is  illegitimate  to  publish  extracts  in  such  a  manner  that 


(a)  lleude  v.  Coitqiiett,  (1861)  a  C.  B. 
N.  S.  7.-.5;  per  Page- Wood,  V.-C, 
Tinfley  v.  Imcij,  (18f.3)  1  H.  &  M. 
p.  751. 

(*)  Wit  me  V.  Serbohm,  (1888)  39 
Ch.  I).  73. 

(t)  J'rr    Lord    Ellenborough,    C.J., 


Vary  v.  JCeantley,  (1803)  4  E»p.  p.  170  ; 
jier  Page-Wood,  V.-C,  Jarrold  v.  Huul- 
Moil,  (1857)3K.  &  J.  p.  716. 

(rf)  Let  V.  Simjiton,  (1847)  3  C.  B. 
871. 

(*)  lieade  v.  Omquett,  (1861)  U  C.  B. 
N.  S.  479. 
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the  publication  may  serve  some  readers  instead  of  the  ori^^ina! 

work,  and  therefore  compete  ^ith  it  in  the  market  (a) 

no^^rT^'t  speculations,  however  original  they  may  he,  are   ii.oori.an. 

not  the  subject  0    copyright.     When  once  propounded  thev  are  ^'■"^'"■^""'"• 

regarded  as  additions  to  the  common  stock  of  science  or  learnin. 

and  any  one  who  pleases  may  restate  them  in  his  own  way  m 

But  It  IS  different  with  matters  of  pure  literary  invention.     It  is  M.e.rv 

not  awful  for  instance,  to  borrow  wholesale  the  plot,  incidents    '"""^'^"• 

and  language  of  a  novel,  and  use  them  as  materials  for  a  pla^ 

which  18  afterwards  printed  and  published  (c) 

nltlT'  ^'^'''Wr''^'^^'  ^i'h  regard  to'piracy  arise  where   Kai,-  .«  of 
neither  the  work  of  the  plaintiff  nor  the  work  of  the  defendant  IXTu 
18  m     he  strict   sense  original,  but   both  profess  to  be  based 
on  materials  which  are  common  property.    In  such  cases  the 
plagiarism  may  be  committed  in  two  ways.     The  method  and 
arrangement  of  the  second  book  may  be  borrowed  from  the  first 
or  the  matter  contained  in  the  second  may  not  be  the  result  of 
independent  knowledge,  but  merely  a  reproduction  of  the  first 
A  writer  may  resort  to  a  predecessor  on  the  same  subject  as 
a  guide  to  the  original  authorities,  but  he  has  no  ri^ht  to  -"ve 
second-hand  quotations  and  results-at  any  rate  under  the  guise 
of  an  mdependent  examination  (J).     In  all  cases,  where  sub- 
stantial similarities  between  two  works  are  found,  the  question 
is  whether  the  coincidences  are  due  to  the  one  bein<T  derived 
from  the  other,  or  to  their  both  being  derived  from  a^common 
source  (e). 

The  same  principle  is  applied  in  the  case  of  such  compilations  i.„ec.orie8 
as  directories  and  the  like,  in  which  the  sole  element  of  originality 
18  the  labour.  The  compiler  may  use  the  publication  of  his  prede- 
cessor m  order  to  guide  him  to  the  sources  of  information,  but  he 
must  not  copy.  He  may  take  the  names  and  addresses  and  give 
them  to  his  canvassers  that  they  may  go  and  make  independent 

(fl)  As  to  the  limits  of  iiermiasible 
use  of  extracts,  see  lloworth  v.  ll7/*«, 
{1H07)  1  Camp.  94  ;  Sweet  v.  Citer, 
(1841)  11  Sim.  572;  Campbell  v.  Seoff, 
(lf42)  11  Sim.  81  ;  Sei^t  v.  St„nf„r(l. 
(1867)  L.  R.  A  E().  718  :  lirmlhnnj  v. 
Ifotten.  (IS72)  L.  R.  H  Ex.  1. 

(i)  Pike  V.  .V/c/((i/«jr,  (I.miO)  L.  R.  5 


Ch.  2.-)l. 

(r)  riH»leij  V.  Ueij,  (1S63)  1  H.  ic  J[ 
747. 

((f)  Pilie  T.  yiehnliiK,  (isfly)  U.  R  ,-, 
Ch.  251. 

('')  Jarrold  v.  Hiwhton,  (I,S.->7)  H 
K.  k  J.  708  ;  and  cp.  Jiirmh]  v.  Iley- 
"■nod,  (187(1)  18  W.  R.  2r:t. 
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inquiry,  but  he  may  not  use  the  entries  as  a  whole  and  simply 
get  them  verified  (o). 

It  is  laid  down  in  the  older  authorities  that  a  genuine  abridg- 
ment— a  reproduction  in  a  condensed  form  of  the  sense  of  an 
original  work  and  not  a  mere  stringing  together  of  extracts — is 
no  piracy  {h).  It  is  difficult  to  see  the  consistency  of  this  view 
with  the  general  principles  of  the  law  on  the  point.  It  is  said 
that  a  good  abridgment  may  be  a  benefit  to  the  public  and,  in  a 
sense,  an  original  book.  It  has,  however,  already  been  pointed 
out  that  a  book,  which  may  be  original  where  the  author  uses 
materials  which  are  common  to  all  the  world,  may  be  a  piracy  if 
he  use  materials  protected  by  copyright.  In  Dickens  v.  Lee, 
Knight-Bruce,  V.C,  says,  "I  am  not  aware  that  one  man  has  a 
right  to  abridge  the  works  of  another  "  (c). 

It  is  impossible  to  lay  down  any  rule  as  to  the  extent  of 
borrowing  which  is  required  to  constitute  a  piracy.  "  When  it 
comes  to  a  question  of  quantity  it  must  be  very  vague.  One 
writer  might  take  all  the  vital  parts  of  another's  book,  though  it 
might  be  but  a  small  proportion  of  the  book  in  quantity.  It  is 
not  only  quantity  but  value  that  is  always  looked  to  "  (d).  A 
defendant  may  rely  on  the  smallness  of  the  use  he  has  made  of 
the  plaintiff's  book  as  showing  he  has  done  nothing  unfair  or 
improper  at  all,  as,  for  instance,  where  he  has  not  exceeded  the 
limits  of  permissible  quotations ;  but  still,  even  it  be  held  that 
the  defendant  has  been  guilty  of  plagiarism,  the  smallness  of  the 
theft  will  be  a  good  reason  for  refusing  an  injunction,  and  will 
justify  a  verdict  for  the  defendant.  In  order  to  constitute  a 
piracy  it  should  be  shown  that  a  material  and  substantial  part  of 
the  plain tiiT  has  been  taken  (<>).    Considerable  controversy 

frequently  exista  between  authors  and  publishers  as  to  their 
respective  rights  in  relation  to  the  reproduction  of  original  matter 


(a)  Morrin  v.  Wright,  (1870)  L.  R.  5 
(  h.  279;  exjilaining  Kelli/  r.  Jforrh, 
;1866)  L.  R.  1  Eq.  697,  and  Movrli  v. 
.Uhbee,   IStih)  L.  R.  7  Eq.  34. 

Qi)  Lofft.77.->;  lii-llv.  Ra/^er, (178.5) 
1  Bro.  C.  C.  4.">1  :  per  Lord  Hardwicke, 
Oijlei  V.  \\ih;<^:  (1740)  2  Atk.  p.  143. 

(r)  (1M44)  s  Jur.  p.  184.  See  too  per 
I'.-xge-Wfjod.    V.-C.    Thisley     v.     Lacy, 


(18r.3)  1  H.  &  M.  p.  754. 

(d'y  Per  Loul  Cottenham,  Brumu-iV 
V  Ifalromh,  (1836)  3  My.  Is.  Cr.  p.  738. 

(c)  Pilte  V.  yichola»,  (1869)  L.  R.  5 
Ch.  251  ;  BriMiiry  v.  ITotten,  (1872) 
L.  R.  8  Ex.  1  ;  Chatteiion  v.  Care, 
(1875-8)  L,  R.  10  C.  P.  572  ;  2  C.  P.  D. 
42  ;  3  App.  Cas.  483. 


MLSICAL   AND    DRAMATIC    WollKS. 

in  a  second  edition  or  in  a  varied  form.    In  the  case  of  ccntribu- 
tions  to  encyclopedias,  statistical  works,  and  other  compilations  of 
a  similar  character  (apart  from  express  contract)  the  copyright 
vests  in  the  pubhsher  and  not  in  the  author,  whether  the  ;ormer 
has  paid  the  latter,  in  compliance  with  a  written  agreement  a 
himp  sum  down,  or  a  fixed  rate  per  page  or  per  thousand  words. 
Consequently  any  subsequent  reproduction  by  the  author  without 
the  publisher  8  consent  will  apparently  render  him  liable  to  an 
injunction  and  damages  at  the  suit  of  the  publisher  (a)      \  rule 
the  converse  of  this  as  regards  damages,  though  apparently  not  as 
regards  an  injunction,  applies  in  caseswhere  there  is  a  subsisting 
agreement,  either  by  parol  or  in  writing,  between  author  and 
publisher,  in  relation  to  the  editing  of  a  classical  work  (h) 
Moreover  an  agreement  between  an  author  and  a  publisher  to 
share  profits  is  a  purely  personal  one,  and  is  not  assignable 
Consequently  upon  the  bankruptcy  of  the  publisher  his  rights  do 
not  pass  to  his  trustee  so  as  to  entitle  him  to  reprint  and  publish 
a  new  edition  (c).    TVTiere  an  author  successfully  establishes  his 
claim  to  an  injunction,  he  is  also  entitled  to  demand  the  delivery 
up  of  any  infringing  copies  still  in  the  publisher's  possession 
and  to  an  account  of  the  actual  proceeds  of  the  copies  sold  {d)     ' 
The  interest  which  the  author  of  a  musical  or  dramatic  com- 
position has  m  his  work  is  of  a  twofold  nature.     There  is  first    ''"'""'''<= 
the  right  of  multiplying  copies-the  literary  copyright.'  and'  """'■ 
secondly,  tho  more  important  right  of  performance  and  repre- 
sentation.    This  latter  right  was  first  recognised  by  8  and  4 
Will.  IV.  c.  15. 

This  Act  provided  that  the  authors  {e)  of  dramatic  pieces  (/) 
and  their  assignees  should  have  the  sole  liberty  of  representing, 
or  causing  to  be  represented,  their  works  in  any  place  of  dramatic 
entertainment,  in  case  of  works  not  printed  or  published,  for  an 
indefinite  period  {g),  in  case  of  works  printed  and  published,  for 
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(rt)  Lawi-ence  S'  Sullen  v.  Aftiilo  A- 
/'.'.'*,  (1904)  A,  C.  17,  H.L. 

{!>)  Gollaiw:  v.  Dent,  (1903)  88  L.  T 
358. 

(f)  Lucas    V.    Moncrieff,   (lOiio)    21 
T.  L.  R.  683. 

(rf)  .Vudduck  V.  aiackwoud,  (1898)  1 
Ch.  58. 


(.e)  As  to  what  constitutes  au  author, 
see  Shfpheid  v.  CnHijiient,  (IS,-,!!)  17  C.  b! 
427;  IlattoH  v.  Kivn.  (18:>y)  7  C.  I! 
N.  S.  2i;8  ;  Ln-y  v.  Itntle,,.  (1871)  L.  H 
6  C.  P.  523. 

C^)  See  Lee  v.  Simpwn.  (1847)3  C.  B 
871. 

Vl)  This  p-ivi-cinM  ,|7e^  not  seem  U, 


i 


686 


Limitation 
of  action. 

Performing 
right  in 
music. 


Registration. 


Notice  of 
reservation  of 
performing 
right. 


Damages  for 
infringement 
of  right. 


Double  right 
in  dramatic 
and  musical 
works. 


COPYRIGHT. 

twenty-eight  years  from  the  date  of  such  publication  or  the 
author's  life,  whichever  period  should  be  longest.  The  remedy 
given  for  the  infringement  of  this  right  was  that  for  each  repre- 
sentation of  the  whole  or  part  of  the  work  in  question  the  pro- 
prietor might  recover,  at  his  option,  either  a  penalty  of  forty 
shillings,  or  the  injury  or  loss  sustained  by  him,  or  the  full 
amount  of  the  benefit  or  advantage  gained  by  the  defendant. 
The  period  of  limitation  for  bringing  such  action  is  twelve 
months  (a). 

By  5  &  6  Vict.  c.  45,  s.  20,  the  period  of  stage-right  in  dramatic 
pieces  is  extended  to  the  full  term  allowed  for  literary  copyright, 
dating  from  their  first  public  representation  ;  and  all  the  rights 
given  in  respect  of  such  pieces  are  extended  to  all  musical 
compositions. 

It  is  further  provided  by  the  same  section  that  the  provisions 
of  the  Act  with  respect'to  registration  shall  apply  to  such  com- 
positions (/>) ;  but  the  effect  of  a  subsequent  section  (c)  is  that 
registrntion  is  not  a  condition  precedent  to  the  bringing  of  an 
action  under  3  &  4  Will.  IV.  c.  15. 

By  45  &  46  Vict.  c.  40,  provisions  are  made  for  printing  on 
the  title-page  of  every  published  copy  of  musical  compositions, 
the  right  of  publicly  (d)  representing  or  performing  which  it  is 
dei^ired  to  retain,  a  notice  to  the  effect  that  the  right  of  public 
representation  or  performance  is  reserved.  The  Act,  however, 
does  not  define  what  effect  non-compliance  with  these  provisions 
has  upon  the  right  of  action  for  infringement. 

By  51  &  52  Vict.  c.  17,  s.  1,  it  is  provided  that,  in  actions  for 
the  unauth  )riBed  representation  or  performance  of  any  musical 
composition,  only  such  damages  shall  be  given  as  the  tribunal 
thinks  reasonable.  The  option  of  the  plaintiff  to  sue  for  the 
forty  shillings  penalty  is  taken  away. 

The  effect  of  3  &  4  Will.  IV.  c.  15,  and  5  &  6  Vict.  c.  45,  is  to 


add  to  the  author's  right  already 
existing  at  common  law.  See  above, 
p.  673. 

(a)  8.  3. 

(b)  As  to  the  effect  of  an  incorrect 
entry,  in  the  register  at  Stationers'  Hall, 
with  regard  to  the  place  and  dave  of  the 
first  representation,  see    Hardacre   v. 


Armstrong,  (190.-))  21  T.  L.  It.  18!». 

(.')  s.  24  ;  KuiHieU  v.  Smith,  (1848)  12 
Q.  B.  217. 

(rf)  It  is  to  be  observed  that  there  is 
nothing  either  in  .S  &  4  Will.  IV. 
c  15,  or  5  ic  6  Vict.  c.  45,  alx)ut  the 
publicity  of  the  performance  ;  see  below, 
pp.  687  iqii. 
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Effect  of  flrst 
representa- 
tion abroad. 


Zl!-*^°"K!Vf  *•  '"'  ''  "^"'tiplying  copies,  one  of  repre- 
sentation, which  being  perfectly  distinct,  may  begin  and  end  1 

persons  (a).     If  the  author  of  a  dramatic  piece  or  musical  com 

ZT  r?'"  t"  '  '°^'  '^^"-^  h«  represent  •  do:; 

no  thereby  deprive  himself  of  the  power  of  subsequently  :cn' irl 
a  stage-right  by  giving  a  public  representation  (/!)        ^    ^       ^ 
The  statute  5  &  6  Vict.  c.  45  does  not  say  where"the  first  nuhlf 
cation  is  to  take  place,  but  by  7  &  8  Vict 'c.  12  s    19  i   isl 
vided  Unter  alia)  that  no  exclusive  right  of  represenLl T,  i 
be  given  except  under  the  provisions  of  that  Act.  where  thet 
publication  has  taken   place  out  of  her  Majesty's  d  minion 
Pubhca  ion  in  this  section  appears  to  mean  thlt  k^ud  0  pZca 
tion  which  affects  the  particular  right  in  auestion.     Theret  e 
a  first  representation  in  a  foreign  country  will  prevent  an  aul; 

The  stage-right  in  dramatic  pieces  is  confined  to  renrespn^a    .  > 
tu>ns  and  performances  in  places  of  dramatic  ente^iZ  ~  ^^"^^ 
the  corresponding  right  given  by  5  &  6  Vict.  c.  4o  720    in  ^'St.'"^'^"' 
respect  of  musical  compositions  is  not  subject  to  any  'su'ch  limi- 

'ven    t  •    '       \  t"'"'  '""  '"''  '''''  '  '^^S-  P-'-t-  is 
given    to  musical   than  to   dramatic  works  (.).    Whether  for  ....eoof 
practical  purposes  this  is  so  is  a  question  not  altogether  easy  to  '  ■'"'^"^- 
tleter^ine.    In  Wall  v.  Taylorif)  the  defendant  had  sung  a  so'ng 
m  which  the  plamtiff  had  the  performing  right,  at  a  public 
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(«)  o  &  6  \  ict.  c.  45,  s.  22.  See  j,er 
North,  J.,  Chappell  v.  limHeii,  (1882)  21 
<'h.  D.  p.23y.  ' 

^  (i)  Chappell  V.  lioo»e,j,  (1882)  21 
Oh.  D.  232.  If  an  author  i)ublishes  his 
dramatic  or  musical  work  as  a  book 
und,  before  he  puts  it  upon  the  stage, 
some  one  else  publicly  represents  it,  there 
19,  It  is  apprehended,  nothing  in  the 
statutes  to  make  such  representation 
wrongful,  since  the  provision  in  Lytton 
Iiul»er-s  Act,  dating  the  copyright  from 
the  printing  and  publishing,  is  impliedly 
ropeale.1  by  Talfourd's  Act,  dating  it 
from  the  first  public  representation. 
Miph  repre3Ciit.ition  by  a  stranger  would 
C.T. 


not  serve  to  give  the  stage-right  to  the 
author  {^Clementi  v.  M;dki-r,  (1S24)  2 
B.  A:  C.  861),  but  apparently  it  would 
not  prevent  him  acquiring,'  tlie  right  by 
a  subsetiuent  i  lesentation,  unless  by 
his  acquiescence  he  made  the  piece 
pithlk-ijiirk. 

(<•)  Boitcicaidtx.  C/iattfii-to,i,ns77)  T) 
Ch.  D.  2ti7. 

(.li)  Wall  v.  Till/!,,);  (1882)  9  Q.  B  D 
727;  UQ.  B.  D.  102. 

(p)  Per  Shadwell,  V.-C,  i?«*w/i  v. 
.V/H/M,  (1846)  1.5  .Sim.  p.  182. 

(/)  (1882)  9  Q.  B.  D.  727  ;  11  Q.  B.  D 
102. 
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concert  in  a  public  hall.  It  was  contended  that  he  was  not 
liable,  because  the  hall  was  not  a  place  of  dramatic  entertain- 
ment, but  this  contention  was  overruled.  The  performance  was 
clearly  public,  but  some  of  the  dicta  in  the  case  seem  to  point  to 
the  conclusion  that  under  certain  circumstances  a  purely  private 
performance  may  be  an  infringement  of  the  right  (a). 

In  Duck  V.  Bates  {b)  the  defendant  had  taken  an  active  part  in 
an  amateur  performance  of  a  play,  the  stage-right  in  which 
belonged  to  the  plaintiff.  The  performance  took  place  in  a  room 
at  a  hospital,  and  the  audience  consisted  of  the  stafif,  some  friends 
of  the  performers,  and  a  theatrical  reporter.  No  charge  was 
made  for  admission.  It  was  held  that  the  plaintiff  had  no  cause 
of  action.  All  the  judges  in  the  Court  of  Appeal  seem  to  have 
considered  that  there  was  a  "performance"  within  the  meaning 
of  the  Act ;  but  the  majority  (e)  held  that  there  was  no  per- 
formance in  a  place  of  dramatic  entertainment,  the  proceedings 
having  been  substantially  private.  "In  order  to  incur  the 
penalties  of  the  Act  the  place  of  dramatic  entertainment  must 
be  some  spot  for  the  occasion  appropriated  to  the  dramatic  enter- 
tainment of  a  portion  of  the  public ;  and  then  the  question  of 
fact  will  arise  whether  the  place  has  not  been  so  appropriated  on 
any  particular  occasion :  profit  is  a  very  important  element :  the 
question  of  numbers  is  also  very  important :  these  are  matters  to 
be  taken  into  consideration  "  {d). 

The  conclusion  then  would  seem  to  be  that  when  the  statute 
speaks  of  a  performance  it  means  any  performance,  but  that 
when  it  speaks  of  a  place  of  dramatic  entertainment  it  means  a 
place  of  public  dramatic  entertainment.  It  is  difficult  to  see 
why  this  should  be  so.  The  reason  given  for  holding  that  the 
"  place  "  must  be  more  or  less  public  is  that  the  possessor  of 
the  stage-right  is  not  injured  if  his  play  is  acted  in  a  purely 
private  and  domestic  manner  (e).  Equally  it  may  be  said  that 
the  possessor  of  a  musical  copyright  is  not  injured  unless  his 
piece  is  sung  with  some  degree  vt   publicity.     On   the  whole, 


(a)  See  jx-r  Brett,  M.K.,  ibid.,  pp. 
106-7. 

(ft)  (1883-4)  12  Q.  B.  D.  7y  ;  13 
Q.  B.  D.  843. 

(f)  Brutt,   >I.K..    aiKl    Cower:,    L.J., 


(Fry.  L..I..  diss.). 

(//)  IW  Bowoii,  L.J..  ihid.  p.  at  p.  .*<."i<i. 

((•)  .See /<>•;■  lirott.  M.li., DmJiy.Jiuteii. 
(18S4)  l.S  Q.  H.  U.  at  p.  847. 


INFRINOEMENT   OF   STAOK-RKJHT. 


therefore,  in  sp.te  of  the  difficulty  caa«e<l  l.y  the  words  "place 
of  dramatic  entertainment."  it  may  he  douhted  whether  there 
18  any  difference  hetween  musical  and  dramatic  rights  in 
respect  of  the  degree  of  publicity  requisite  to  constitute  an 
infringement  (a). 

Cases  whore  the  plaintiff  complains  of  an  unfair  taking  of  parts    Vmoun.  f 
of  his  composition  are  dealt  with  on  the  principles  already  pointed  ^^^^^ 
out  with  regard  to  literary  plagiarism  (/.).     In  3  &  i  Will    IV 
c.  15.  8  2.  a  right  of  action  is  given  against  those  representing  a 
protected  production  "or  any  part  thereof."     These  words  how 
ever,  must  receive  a  reasonable  construction,  and  where  the 
borrowmg  is  of  an  insignificant  cliaracter  it  ought  not  to  be 
treated  as  an  infringement  of  the  plaintiff's  right.    There  should 
be  a  taking  of  a  material  and  substantial  part;   and  it  is  a 
question  of  fact  in  each  ca^e  what  is  material  and  substantial  (.) 

As  has  been  seen  (./),  it  is  no  infringement  of  literary  copyrighi  Rival 
to  represent  a  dramatised  version  of  a  published  novel  on  the  '''•'*"«*"° 
stage.     If  a  stage-right  is  acquired  in  one  such  version  another  ^^^^ 
adaptor  may  lawfully  produce  a  rival  version,  provided  he  takes 
his  materials  straight  from  the  novel  and  does  not  in  any  wav 
avail  himself  of  the  other  play.    It  makes  no  difference  if  the 
first  adaptation  is  the  work  of  the  author  of  the  novel  (e)     If 
however,  an  author  constructs  both  a  play  and  a  novel  out  of  the 
same  materials,  and  acquiies  a  stage-right  in  the  one  before  he 
pubhshes  the  other,  no  one  has  a  right  to  use  such  materials  for 
stage  purposes,  though  he  may  have  taken  them  from  the  novel, 
and  in  fact  be  ignorant  of  the  play  altogether  (/"). 

If  a  man  lets  his  premises  for  a  musical"  or  dramatic  per-  Cau.in^  to .. 
formance,  and  a  piece  is  represented  which  infringes  a  sta^e-  ''«'P'^«<'"te<>- 
right,  he  cannot  be  said  to  "cause  it  to  be  represented,"  so  as^to 
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(a)  As  to  private  musical  perform- 
ances, see  jifr  .Stephen,  J.,  />«,•/,•  v. 
JJatfg,  (1883)  12  Q.  B.  D.  p.  86  ;  4.".  &  4(i 
Vict.  c.  40,  seems  to  assume  that  such 
performances  do  not  infringe  any  right. 

(J)  See  above,  p.  682. 

(e)  Chattertoii  v.  Cave,  (187.")-8)  L.  R. 
10  C.  P.  572 ;  2  C.  P.  D.  42  :  W  App.  Cas. 
483  ;  Planchr.  y.Bi-aham,  (1837)  4  Bin!'. 
N.C.17.  ^ 


(O  See  above,  p.  682. 

(c)  i/<'a(fe  V.  ConqueM.  (18t)l)  9  C.  B. 
N.  S.  7r).')  ;  ■UwU  V.  Youu.j,  (1874)  L.  R. 
!)  Q.  B.  .-,23  ;  Schleginijer  v.  Bedford, 
(iNiilJ)  63  L.  T.  \.  S.  762. 

(/■)  Jleadev.  Cim/juext,  (IS(!I)  1 1  C.  B. 
N.  S.  47'J  ;  SclilesuKjery.  Tuniei;  (18!»0) 
63  I,.  T.  N.  S.  764.  See  Jho^ey  v. 
Fairlie,  (1877)  7  Ch.  li.  301. 
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make  liim  liable  to  an  action,  even  thouRh  he  may  have  had 
notice  of  what  it  was  intended  to  perform.  He  is  not  in  any  fair 
sense  a  party  to  the  representation  {«).  But  where  the  defendant, 
the  proprietor  of  a  theatre,  let  it  to  a  member  of  his  company 
for  the  night,  together  with  the  use  of  all  the  properties  and  the 
Bervicfs  of  all  the  staflf  and  company,  he  was  held  responsible  for 
an  unauthorised  representation  which  took  place  (h). 

By  51  ^t  52  Vict.  c.  17,  s.  3,  it  ia  provided  that  the  proprietors, 
tenants,  and  occupiers  of  places  at  which  unauthorised  per- 
formances of  musical  compositions  take  place  shall  not  incur  any 
liability  in  consequence,  unless  they  wilfully  cause  or  permit 
such  performances  knowing  them  to  be  unauthorised. 

By  8  Geo.  II.  c.  18  (amended  by  7  Geo.  III.  c.  38,  and  15  &  16 
Vict.  c.  12,  s.  14)  the  sole  right  (c)  and  liberty  of  printing  and 
reprinting  is  given  to  those  who  invent,  or  design,  or  execute, 
and  to  those  who  from  their  own  invention  and  design  procure 
to  be  executed  (d),  original  prints,  and  also  to  those  who  execute 
or  cause  to  be  executed  prints  from  pictures,  drawings,  models, 
and  sculptures,  ancient  and  modern.  An  action  for  a  five  shillings 
penalty  is  given  for  the  invasion  of  this  right,  which  action  must 
be  brought  within  three  months  after  the  discovery  of  the 
offence  (e).  However,  a  subsequent  statute  (/)  especially  provides 
a  right  of  action  for  the  making,  printing,  and  importing  for  sale, 
publishing,  selling,  and  otherwise  disposing  of  piratical  (g)  copiea 
of  protected  works  (fe).  There  is  no  special  term  of  limitation 
mentioned  in  this  Act  The  copyright  is  given  for  twenty-eight 
years  commencing  from  the  first  day  of  publication  (i),  which  day 

(a)  Bii'tfll  v.Kn«/t«,(1849)  8  C.  B.  836. 

(/O  .Var»ti  V.  CimqueKt,  (18f.4)  17 
C.  H.  K.  S.  418  ;  cp.  LyM  v.  Knnwlr*. 
(186.V4)  3  B.  &  S.  55(5 ;  5  B.  &  S.  751. 
The  question,  of  course,  muat  frequently 
lie  one  of  fact  for  the  jury. 

((•)  This  right  is  assignable :  "Humj)- 
soH  V.  Syiiiondji,  (1792)  5  T.  B.  41. 

((f)  See  Stannard  v.  ITarrimt,  (1871) 
24  L.  T.  N.  S.  .-.70. 

((•)  8  Geo.  II.  c.  13,  s.  4. 

(/)  17  fieo.  111.  c.  17.  This  only 
ileals  with  engravings  raaile  in  Great 
Hriiasn.  A  eimiV.r  protection  to  those 
Jiiaae   in   Ireland   is   ffiven    by  6   &   7 


Will.  IV.  c.  59.  The  original  acts  do 
not  deal  with  locality  of  pro.hiiiion. 

{g)  It  is  not  a  piracy  under  this  Act 
to  take  or  deal  with  copies  from  the 
original  plate,  however  wrongful  such 
conduct  may  be.  The  plate  itself  must 
be  piratical :  Miimnj  v.  Heath.  (1831) 
1  B.  &  Ad.  804. 

(A)  Ignorance  of  the  piracy  is  no 
defence  ;  see  OamhfH  v.  Sum  tier,  (18fiO) 
5  H.  &  N.  5. 

(0  7  Geo.  ni.  c.  3S,  s.  0.  Such 
publication  must  fake  place  in  the 
King's  dominions  ;  7  4c  8  Vict.  c.  12. 
6.  19:  8Geo.  U.c.  13.  s  I. 
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is  "  to  be  truly  engraved  with  the  name  o!  the  proprietor  of  each 
plate,"  and  printed  on  every  impresfiion.  These  last  words  are 
imperative,  and  no  action  lii-s  for  the  piratical  copying  of  any 
plate  in  respect  of  which  they  have  not  heen  ohey'ei  («).  The 
Fine  Arts  Copyrisht  Act,  1862  (/>),  further  amends  existing  legis- 
lation,  and  confers  additional  protection  on  the  owners  of  copy- 
right in  works  of  art. 

Whether  one  print  can  fairly  be  said  to  be  a  co-.y  of  another  infrn,..- 
13  clearly  a  pure  question  of  fact  (i-).  It  is  a  proper  direction  to  "'^"' 
the  jury  to  ask  them  whether  t)ie  main  design  of  ^he  plaintiffs 
engraving  has  been  copied,  and  whether  the  defendant's  en-raving 
is  substantially  a  copy  of  the  plaintiffs  (rf).  It  matters  not  whal 
the  precise  method  of  reproduction  adopted  may  be  w  ).  It  is  a 
piracy  to  photograph  an  engr.u-ing,  though  photography  was  not 
known  at  the  time  of  the  en   itment  of  8  Geo.  11.  c.  13  (j). 

If  the  desi-n  of  an  engru    ng  is  not  original,  all  that  is  protected  wi,e,v  ,i..,i,„ 
18  the  engraver's  skill.     (  Jier  people  have  as  good  a  right  as  he  '^^^^  """ 
to  the  use  of  the  invention  displayed  in  the  paintiiig  or  d         g    ""'"" 
from  which  he  copied.     In  Dicks  v.  Brooks  0/),  the  defeu.    n't 
counter-claimed  against  the  plaintiff  in  respect  of  a  woolwork 
pattern  of  the  figures  in  a  celebrated  picture  published  by  the 
latter,  which  was  taken  apparently  not  from  tiie  original  but  from 
the  defendant's  engraving.     It  was  held  that  this  pattern  was  not 
a  copy  of  anything  in  which  the  skill  or  work  of  the  engraver 
was  shown,  and  therefore  not  any  infringement  of  the  engraver's 
right. 

By  54  Geo.  III.  c.  56,  persons  who  "  sh.ll  make  or  cause  to  be  Copyright  in 
made"  new  and  original  sculpture,  models,  copies,  casts,  busts, 
and  works  in  relief,  "  shall  have  the  sole  right  and  property  "  in 
them  for  fourteen  years   "from  the  first   putting  forth   and 


ciilptuio. 


(a)  Thoiiqmm  v.  Hymimd.^  (1792)  5 
T.  R.  41  :  yewtoit  v.  Cowie,  (1827)  4 
King.  234  ;  Bruokit  v.  Cvck,  (183."))  3 
A.  &  E.  138  ;  Orai-es  v.  A»hforii.  (18ti7) 
L.  R.  2  C.  P.  410  ;  Rock  v.  I.a:ar,,», 
(1872)  L.  It.  15  Eq.  104.  As  to  what  is 
a  sufficient  en^-raving  of  thu  name,  see 
these  cases. 

(*)  2:>  k  2t;  Vict.  c.  (i8  ■  and  see 
infru. 

(i)  .>ee  on  this  point  ;  llanfutamgl  v. 


ir.  U.  Smith  .<■  *«*,  (11MI5)  1  Ch.  ")iy. 

(rf)  Minire  V.  Clarke,  (ls42)  1)  M.  &  \V. 
fi'.l2.  See  too  IIV-x^  v.  Frum-it,  (1822)  ."> 
B.  A:  Aid.  737. 

{e)  See,  however,  Martin  v.  Wriylit, 
(1833)  (!  Sim.  2!»7. 

(J')  Gamhart  v.  Hall,  (1863)14  C.  B. 
N.  S.  30ti  :  (Iran*  v.  Athjord,  (18ti7) 
L.  R.  2  C.  P.  410. 

(a)  (1H80)  15  Ch.  D.  22.  See  too 
Liicat  V.  CiHtke.  (1880)  13  Ch.  D.  872. 
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publishing  o!  the  same  "(a),  and  (or  a  further  term  of  fourteen  years 
if  they  ho  long  live  (b).  It  i8  ii  condition  of  the  right  that  tho 
date  and  name  of  the  proprietor  is  to  appear  on  each  work  before 
publication  (<•). 

The  milking,  importing,  exposing  for  sale,  or  otherwise  dis- 
IKjsing  of  pirated  copies  of  works  within  the  protection  of  this  Act, 
affords  a  caune  of  action  (or  such  damageH  as  a  jury  shall  assess  (J). 
It  has  been  held  that  metal  models  of  cavalry  soldiers  sold  as 
toys  (or  children,  if  the  anatomy  be  good,  and  the  modelling 
show  both  technical  knowledge  and  artistic  skill,  are  within  the 
protection  afforded  by  this  statute  (e).  The  action  must  be  brought 
within  six  months  of  the  discovery  of  the  wrongful  act  (/). 

By  25  ifc  20  Vict.  c.  68,  the  sole  and  exclusive  right  (fl)  o( 
copying,  engraving,  reproducing,  and  multiplying  their  works  is 
given  to  the  authors  (/()  of  original  paintings,  drawings,  and 
photographs  (t)  wherever  made,  if  they  are  subjects  of  the  King 
or  resident  within  his  dominions. 

In  order,  apparently,  to  entitle  the  ownc  •  of  the  copyright  to, 
at  least  nominal,  damages  and,  in  case  of  necessity,  to  an  injunc- 
tion restraining  reproduction  it  is  not  essential  that  the  pirated 
copy  should  be  in  all  respects  a/ac  simile  of  the  original  work  (k). 
It  is  enough  if  the  copy  "  comes  so  near  the  original  as  to  give 
every  person  seeing  it  the  idea  created  by  the  original  "  (/)■ 

The  right  is  personal  property  and  assignable.  It  endures  for 
the  author's  life  (m)  and  seven  years  afterwards  (n).  It  is 
exceptional  among  rights  of  this  description  in  that  it  does  not 


(tf)  .\8  to  what  amounts  to  a  publish- 
ing, fee  Turner  v,  Rohimim.  (18W>)  10 
Ir.  Ch.  Hep.  121  and  ")10.  As  to  pub- 
liBhing  outside  tlie  Queen's  dominions, 
see  7  i:  8  Vict.  c.  12,  s.  li>. 

(A)  ».  <■).  As  for  assigunjent,  see 
s».  4,  6. 

0)  s.  1. 

irf)  8.  3. 

(e)  Britain  v.  llankt,  (1!KI2)  8ti  L.  T. 
76.-I. 

(/)  <  S- 

(ij\  Tlieve  maybe  an  implied  contract, 
as  between  artist  .ind  his  sitter,  that 
this  rigl  t  fliall  not  be  exereisetl :  I'oUard. 
V  Phulniiriiiihi,-  Co..  (1888)  41)  Ch.  D.  345. 

t'l)  A  person  who  merely  conceives  a 


design  which  he  procures  another  person 
to  draw  for  him  is  not  the  author  of  the 
drawing:  Kenrick  v.  Lanreare,  (1890) 
2.->  y.  B.  1).  !»!t. 

(()  A  photogiapli  uf  a  picture  may  be 
"original""  :  lirnre*'»  ciim\  (186!0  L.  R. 
4  <i.  B.  71.->. 

(k)  /Itiii/ntiieiiiji  V.  ir.  //.  Smith  .if- 
AJ./M,  (I'.tO.I)  1  t'h.  .-.19. 

(I)  Wmt  V.  Friincm,  (1822)  24  R.  R. 
.■)41  ;   1  U.  A:  11.  400. 

(»()  s.  ij.  There  may  Ijean  a».'<ignment 
of  a  right  to  take  copies  of  a  certain 
kind  only:  Liicaii  v.  i'tioki;  (1880)  13 
Ch.  D.  872.  As  to  the  effect  ..f  a  sale  of 
the  work  itself  on  the  right,  see  s.  1. 

(/()  s.  1. 
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•lejiend  upon  pahlication  (a),  but  exiHt«  iippftrently  from  tho 
prouuction  of  the  work.  However,  no  remedy  is  «iven  under  tho 
Act  for  any  infringement  of  the  ri^ht  until  i«t,'iHtnition,  witli  all 
the  particularB  (/.)  required  by  the  Act,  Iium  b.,cn  duly  made  (.). 

At,  one  time  the  law  was  indeterminate  an  to  the  exact  Fhotograph-. 
reciprocal  rights  of  photoRrapher  and  customer  in  a  jwrtruit 
l)roduced  by  the  former  in  return  for  payment  by  the  latter.  It 
has,  however,  been  decided  in  tho  modern  ease  of  IIomaH  v. 
Cooke  (d)  that  the  copyright  in  a  photograph  vests  in  the 
customer  (although,  apart  from  Hi)ecial  contract,  the  negative 
belongs  to  the  photographer),  the  work  being  "made  or 
executed  for  or  on  behalf  of "  anotlier  "  person  for  a  good  or 
valuable  consideration  "  within  the  meaning  of  s.  1  of  the  Fine 
Arts  Copyright  Act,  18G2.  The  effect  of  this  decision  is  to 
preclude  the  photograr'  e-  from  printing,  exposing  to  view,  or 
selling  any  portrait  aga    4  thu  wish  of  the  cuslonier  (.). 

Any  one  who  without  the  consent  of  the  proprietors  of  the  copy-  infriuBement. 
right,  either  by  himself  or  through  the  agency  of  others,  repeats, 
copies,  colourably  imitates,  or  otherwise  multiplies  for  sale,  hire, 
exhibition  or  distribution,  protected  works,  or  imports,  sells, 
publishes,  lets,  exhibits,  or  distributes,  or  offf  for  fJe,  hire, 
exhibition  or  distribution,  repetitions,  copies  .  <tions  of  such 

works  or  their  designs,  is  liable  to  an  action  fot  '  j  s,  and  also 
for  the  recovery  of  the  piratical  copies  ( /).  It  has  oeen  held  under 
s.  »;  of  this  statute  that  the  printing,  issuing,  and  circulation 
of  each  unauthorised  copy  constitutes  a  separate  offence  {(/). 

A  copy  of  a  copy  may  be  an  infringement  of  the  copyright  in 
the  original,  as,  for  instance,  where  a  photograph  is  taken  of  an 
engraving  of  a  picture  (h). 


('()  But  if  there  is  i>uljlicatioii  ubioful 
7  A:  s  Vict.c.  12,  s.  1!»,  applies  ;  see  s.  12. 

(/')  See  AV  jMtrte  Had,  (lHri.4)  L.  1[. 
■\  Q.  B.  .HH7.  It  is  xutlicieiit  if  an  assij.'n- 
meiit  be  rcgistere*!  though  the  urigiiial 
"Opyiight  be  not  :  ttraren't  rune,  (1st!;)) 
I..  U.  4  q.  B.  715. 

('■)  s.  4.  See  Tiich  cj-  Sim  v.  I'rientei; 
\\'^s-)  \\\  y.  U.  D.  (12<|. 

(<0  (\'.m)  2  K.  B.  227,  C.  A. 

')  And  see  McCuxh  v.  f'lvw,  (VM'A) 
'>  V.  (i70,  Cf.  of  Spss,  :  ft«  tn  who  is  the 
•author  "  of  a  photograph,  see  XottiDjf 


V.  ./„rk.y,ii,,  (ISsa)  11  Q.  ii.  U.  f,27. 

(.')  8.  II.  This  is  in  adilitinn  to  pro- 
ccoilings  for  penalties  under  ss.  7,  H. 
The  pen.ilties  are  mainly  directed 
against  breaches  of  the  Act  fraudulently 
or  knowingly  committed. 

0/)  /fil(Miiiwer  V.  Fiiidhiier,  (lyOI) 
2  t'h.  ",-1. 

i'l)  />  /mrtr  Jlenl.  (IStiM)  L.  R.  3 
y.  B.  HsT  ;  Hiuif»iuemjl  v.  Empire 
I'ahuv, '  IH<M)  3  Ch.  p.  127  ;  If,:»/»taniyl 
•:.  llame.i  \  Co..  (1«9j)  A.  f.  p.  24. 
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It  is  expressly  provided  that  nothing  in  the  Act  shall  prejudice 
the  right  to  copy  or  use  any  work  in  which  there  shall  be  no 
copyright,  or  to  represent  any  scene  or  object  notwithstanding 
that  there  may  be  copyright  in  some  representation  of  such  scene 
or  object  (a).  This  enactment  is  in  accordance  with  the  general 
principle  of  copyright  law  that  there  can  be  no  appropriation  of 
materials  and  subjects  common  to  all  the  world.  It  would,  it  is 
apprehended,  be  a  piracy  for  a  photographer  to  arrange  a  group 
after  a  picture,  and  then  to  touch  up  and  colour  his  photograph 
so  as  to  resemble  the  picture  (b).  But  the  representation  of  a 
picture  bj'  means  of  a  tableau  vicant  is  not  an  infringement  of  the 
copyright  in  the  picture  (c). 

By  7  &  8  Viet.  «,  12,  her  Majesty  in  council  was  empowered 
to  make  orders  tliat  authors  of  books,  sculpture,  prints,  and  works 
of  art,  first  published  in  a  toreign  country  named  in  the  order  (d), 
may  have  copyright  in  them  .or  periods  defined  in  the  order,  not 
exceeding  the  terms  for  which  they  would  have  had  copyright  in 
them  if  they  had  been  first  pubUshed  in  this  country  0)  ;  she 
is  also  empowered  to  make  similar  orders  as  to  the  right  of 
performance  of  musical  and  dramatic  compositions  (/).  By  s.  19 
no  author  of  any  work  first  published  abroad  is  to  have  any  copy- 
right or  right  of  representation  or  performance  except  in  so  far 
as  he  may  be  entitled  under  this  Act. 

By  49  &  50  Vict.  c.  33,  s.  4,  when  an  order  respecting  a  foreign 
country  is  made  under  the  International  Copyright  Act?  the  pro- 
visions of  those  Acts  with  respect  to  the  registry  and  delivery  of 
copies  of  works  shall  not  apply  to  the  works  produced  in  such 
country  except  so  far  as  is  provided  by  the  order  (g)  ;  and  by  s.  6 
an  author  or  publisher  of  a  work  produced  before  the  date  of  the 
order  is  entitled  to  the  same  rights  and  remedies  as  he  would 


(«)    8.  ■} 

(ft)  !See  I'lirr  v.  Iiohhi»iiii,  (IHtlO) 
10  Ir.  Vh.  Kcp.  121.  This  ca.se  was 
decided  upon  the  gi'iier.il  law  before  the 
Act.  See  also  Liican  v.  Coiik,  (1880)  13 
Ch.  D.  872. 

(<■)  lliinfttaeiiijl  v.  Eini>irp  Piiluve, 
(18it4)2  Ih.  1. 

(rf)  The  onk'i  must  state  that  such 
country  frivos  reoiprocnl  inoteotion  : 
B.  14.   " 


(/)  s.  2.  Such  an  onler  shall  not 
confer  on  any  person  any  jireater  right 
or  longer  term  of  copyriu'ht  in  any 
work  than  that  enjoyed  ii  the  foreipn 
country  in  which  such  work  was  tir^t 
produceil  :  4i»  A:  .^O  Vict.  c.  H:H,  s.  A. 

(/)  8   5. 

(g)  Where  the  onler  contains  no  pro- 
visions as  to  the  registry  no  registration 
is  reiiuiral  :  Ilunfttiwmjl  v.  Amenctm 
■/\>h<i(n>  Co.   (ISSl.-.)  1  Q.  H.  347. 


«t."..  =£-T:T."  »1  ■  V  BaEPeiiirf7" 
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have  had  If  It  had  existed  at  the  time  of  the  production,  pro- 
vided that  nothing  in  the  section  is  to  diminish  or  prejudice 
any  rights  or  interest  arising  fro,-,  or  in  connection  -.vith  the 
production  which  are  subsisting  and  valuable  at  the  date  of  the 
order  (a). 

The  general  scope  of  the  International  Copyright  Acts  1844- 
1886,  18  to  give  in  respect  of  works  first  published  abroad  pro- 
tection in  this  country,  subject  to  limitations  and  conditions 
similar  to  those  which  attach  to  the  acquisition  of  the  various 
kinds  of  copyright  or  stage-right  in  the  case  of  works  first  pub- 
lished in  this  country  (b).  Thus,  the  proprietor  of  a  foreign 
print,  if  he  wishes  to  obtain  copyright  in  this  country,  must 
comply  with  8  Geo.  II.  c.  13,  and  engrave  and  print  the  date  of 
publication  and  the  name  of  the  proprietor  (c). 

It  was  expressly  provided  by  7  A  8  Vict.  c.  12.  s.  18.  that  Translation. 
nothing  m  that  statute  should  operate  to  prevent  the  production 
of  translations  of  books  protected  under  it.  But  with  regard  to 
works  published  in  France  this  exception  was  modified  by 
15  .^  16  Vict.  c.  12,  and  with  regard  to  works  first  produced  in  a 
country  to  which  an  order  in  council  under  the  International 
Copyright  Acts  applies  by  49  &  50  Vict.  c.  33,  s.  5. 

By  46  &  47  Vict.  c.  57.  s.  47,  the  proprietors  (,/)  of  new  and 
original  (e)  designs  (/)  for  manufacturing  purposes  not  previously 
published  (f,)  in  the  United  Kingdom  may  register  them  under 
the  provision  of  the  Act  and  thereby  acquire  a  copyright  in  the 
design  for  five  years  from  registration  (h),  that  is  to  say,  an 
exclusive  right  to  apply  it  to  the  article  for  which  it  is  registered  (/). 
The  proprietor  must  take  due  care  to  mark  the  design  on  every 
article  in  respect  of  which  it  is  registered,  before  delivery  on  sale'. 


Copyrifrlit  iu 
designs. 


(rt)  As  to  what  constitutes  n  subsist- 
ing and  valuable  interest,  sec  Moiil  v. 
OwH,Hfi»,  (IS'.ll)  2  Q.  H.  i\\\  :  S'/iumr 
V. ./.  f\  .V  J.  Fir!,/,  ijd.,  (l^<!t•^)  1  ('!,, 
H5, 

(A)  See  ss.  4.  .">,  t'l. 

(<•)  .l/v/rt;ii  V.  Mtidie,  (I8,")4)  Ki  Kx. 
aoH:  see  too  <'ti»ifJl  v.  Stiif.  (l^t.Ml)  2 
K.  A:  J.  2r!t. 

(il)  Defined  by  s.  (>1. 

(c)  As  to  orisrinality,  see  Ia-  Mini  v. 
Welch,  (|ss4)  2S  Ch.'u.  24  ;    S<,,n,(l,;-s 


V.  »>/.  (isus)  1  Q.  n.  470. 

(/)  Defined  by  s.  (JO. 

0/)  There  is  an  exce|)tion  as  regards 
exhibition  :  s.  57. 

(,//)  8.  M. 

(0  s.  t>0.  A  design  already  on  the 
register  may  be  registered  in  another 
class  for  an  article  used  for  another  pur- 
pose, but  not  for  an  article  used  for  the 
same  purpose  but  made  of  a  different 
material  ;  Jn  re  lliich'n  JJenif/n,  (18.S9) 
42  C'h.  U.  (1(11. 
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or  he  loses  his  right  (a).  If  the  design  is  used  ibroad  and  not 
used  in  this  country  within  six  months  of  registraiion,  in  this  case 
also  the  copyright  ceases  (b). 
Infringement.  The  registered  proprietor  of  a  design  may  "  bring  an  action  for 
any  damages  arising  from  the  application  of  his  design  or  of  any 
fraudulent  or  obvious  imitation  thereof  for  the  purposes  of  sale  to 
any  article  of  manufacture  or  substance,  or  from  the  publication, 
sale,  or  exposure  for  sale,  by  any  person  of  any  article  or  sub- 
stance to  which  any  such  design,  or  any  fraudulent  or  obvious 
imitation  (c)  thereof,  shall  have  been  so  applied,  such  person 
knowing  that  the  propriotor  thereof  had  not  given  consent  to  such 
application"  (tZ). 

Registration  only  affords  prima  facie  evidence  in  favour  of  a 
party  suing  (c). 

It  has  been  held  (/)  that  there  is  nothing  inconsistent  between 
a  grant  of  a  patent  and  the  existence  of  a  coincident  statutory 
right  to  a  design. 
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A  patent  consists  in  a  grant  from  the  Crown  of  the  exclusive 
right  of  exercising  and  selling  the  products  of  an  invention.  The 
right  of  the  Crown  to  grant  such  a  privilege  to  an  individual  for 
a  limited  time,  in  consideration  of  the  benefit  that  would  accrue 


(rt)  s.  .')!.    See    Wittmnii   v.    <>/v««- 
luim,  (1884)  27  Ch.  D.  2t;o. 
(*)  8.  54. 

(c)  "The  eye  alone  is  the  judge  of 
the  identity  of  the  two  things"  :  per 
Lord  Westbury,  Holdxworth  v.  M'Crea, 
(1867)  L.  K.  2  H.  L.  p.  388,  and  the 
Court  ought  not  to  take  into  considera- 
tion the  naestion  whether  they  accom- 
plished the  same  useful  object :  Ilecla 
Fmndnj  Co.  v.  Walker,  Iliiiiter  ^'  Co., 
(1889)  14  A.  C.  o.-)0. 

((/)  8.  .")it.  There  is  also  :i  proceeding 
for  penalties  under  s.  58.     Under  both 


sections  the  right  of  action  is  in  the 
registered  proprietor  alone  :  Woolley  v. 
nroad.  (1892)  1  Q.  B.  806  ;  and  there 
is  no  right  of  action  for  the  acts  men- 
tioned in  the  section  but  that  which  i-* 
given  by  the  statute  (ibid.). 

(e)  8.  55.  See  also  I'ateuts,  Designs, 
and  Trade  Mar'cs  Act,  1883,  c.  57,  and 
Heath  V  Rolltt.   «,  (1898)  A.  C.  499. 

(/•)  M'erner  Motom.  Ltd.  v.  A.  IK 
Ga'iiiaye,  Ltd.,  (1904);  1  Ch.  264,  Byrne, 
J.,  at  p.  2i!'.»,  approved  by  Vaugliuii 
Williams.  L.J.,  S.  C.  (1904)  2  Ch.  5w», 
pp.  586  mjq. 


WHAT   18   A   PATENT. 

to  the  public  by  the  general  user  of  such  invention  after  the 
expiry  of  such  time,  existed  at  the  common  law.  In  a  case 
decided  in  the  reign  of  Queen  Elizabeth  it  was  laid  down  that 
"  when  any  man  by  his  own  charge  or  industry,  or  his  own  wit  or 
invention,  doth  bring  any  new  trade  into  the  realm,  or  any  engine 
tending  to  the  furtherance  of  a  trade  that  never  was  used  before, 
and  that  for  the  good  of  the  realm,  that  in  such  cases  the  King 
may  grant  to  him  a  monopoly  patent  for  some  reasonable  time 
until  the  subjects  may  learn  the  same,  in  consideration  of  the 
good  that  he  doth  bring  by  his  invention  to  the  commonwealth  ; 
otherwise  not  "(a).  And  the  sixth  section  of  the  Statute  of 
Mon  iolies  (t),  except  in  so  far  as  it  defines  what  is  to  be 
deemed  a  reasonable  time,  is  merely  declaratory  of  the  common 
law.  By  that  section  it  is  provided  that  the  general  prohibition 
against  monopolies  contained  in  the  earlier  part  of  the  statute 
"  shall  not  extend  to  any  letters  patent  and  grants  of  privilege  for 
the  term  of  fourteen  years  or  under,  hereafter  to  be  made,  (  he 
sole  working  or  making  of  any  manner  of  new  manufactures 
within  this  realm,  to  the  true  and  first  inventor  and  inventors  of 
such  manufactures,  which  others  at  the  time  of  making  such 
letters  patent  shall  not  use.  So  also  that  they  be  not  contrary 
to  the  law  or  mischievous  to  the  State,  by  raising  prices  of  com- 
modities at  home,  or  hurt  of  trade,  or  generally  inconvenient"  (c). 

The  subject-matter  of  a  patent  can  only  be  some  "  new  manu- 
facture within  this  realm."  The  term  "  manufacture  "  in  the 
statute  includes  two  things,  the  manufactured  product,  and  the 
mode  of  producing  it.  It  includes  the  former  for  tnis  reason, 
that  "  if  the  inventor  could  sell  his  invention  keeping  the  secret 
to  himself,  and  when  it  was  likely  to  be  discovered  by  another 
take  out  a  patent,  he  might  have  practically  a  monopoly  for  a 
much  longer  period  than  fourteen  years  "  (d). 

"  The  word  '  manufacture  '  not  only  comprehends  productions, 
but  it  also  comprehends  the  means  of  producing  them.     Therefore, 
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(rt)  Bai-ey  v.  Allhi,  (Jac.  I.)  Xoy, 
p.  1X2. 

{!))  21  Jac.  I.  c.  3. 

((•)  With  the  exception  of  this  section, 
the  chief  enactments  which  now  regulate 
the  granting  of  patents  are  tlie  I'atcntfl, 


Designs  and  Trade  JIarki*  Act,  lSi«3  (4G 
iSc  47  Vict.  c.  .j"),  and  the  amending 
Act  (51  i:  52  Vict.  c.  50). 

((7)  Per  Parke.  B.,  Moiyaii  v.  Seaward, 
OHS-)  2  M.  A:  W.  p.  55'J. 
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in  addition  to  the  thing  produced,  it  will  comprehend  a  new 
machine  or  a  new  combination  of  machinery,  it  will  comprehend 
a  new  process  or  an  improvement  in  an  old  process  "(a).    A 
combination  of  previously  known  processes  may  be  the  subject  of 
a  valid  patent  provided  the  combination  is  new  and  useful  (b) ; 
and  this  is  so  even  though  the  combination  includes  the  subject 
of  an  existing  patent  (c).    The  new  patentee  may  not,  of  course, 
exercise  his  right  in  infringement  of  the  old  or  pioneer  patent  (d). 
He  must  obtain  a  licence  to  use  it  or  must  purchase  the  patented 
article  to  use  in  his  own  combination.    But  the  mere  application 
of  old  means  to  a  new  end  does  not  constitute  a  new  invention  (e), 
and  the  converse  of  this  proposition  also  applies  (/).     Nor  is  the 
sale  of  a  constituent  part  of  a  patented  article   in  itself      i 
actionable  infringement  of  a  patent,  even  though  the  vendor  at 
the  time  of  the  sale  may  be  well  aware  that  it  was  bought  for 
the  express  purpose  of  being  so  used  with  other  constituents  as 
combinedly  to  form  an  infringement  (g).       -o  patent  will  be 
granted  for  a  process  which  upon  trial  is  proved  to  be  unwork- 
able.   Where,  however,  an  alternative  and  practicable  method  of 
working  is  also  specified,  the  Court  will  upon  terms,  in  spite  of 
the  technical  rule  that  a  patent,  if  bad  in  part,  is  bad  altogether  (/«) , 
allow  a  disclaimer  of  the  unworkable  process,  and  upon  revocation 
thereof  will  grant  a  patent  in  respect  of  the  practicable  method. 
But  no  injunction  will  be  granted  for  infringement  by  manu- 
facture prior  to  the  grant  of  the  valid  patent,  unless  the  patentee 
can  "  establish  to  the  satisfaction  of  the  Court  that  his  original 
claim  was  framed  in  good  faith  and  with  reasonable  skill  and 
knowledge"  (i). 


(a)  Per  Lord  Westbury,  IMnton  v. 
Smit/i,  (1805)  11  H.  L.  C.  p.  24ti. 

(J)  CanniiiijtKii  v.  .XuttaU,  (1871) 
L.  K.  5  H.  L.  205.  A  very  small 
qvantum  of  utility  is  sufficient  to  sup- 
port a  patent  ;  W'eltbacli  Iiiciiitdincent 
Gai  Light  Co.  v.  Sititliyht  Patent  Ua« 
Light  Co.,  (1900)  1  Ch.  843. 

((■)  Crane  v.  Price,  (1842)  4  U.  ii  G. 
580. 

(d)  Brown  v.  John  Ifastie  4'  (-'o.  . ., 
(1904)  7  F.  97,  Ct.  of  "■'  's. 

(e)  Hanvood  v.  6  '  .Xorthcrn  R. 
r^.,  (1864-5)  11  H.  L.  „.  654. 


(/)  Connolidated  Car  Heating  Co.  v. 
Cantt,  (1903)  A.  0.  539,  P.  C. 

(«/)  The  Diinloji  Pmumatlc  Tyre  Co., 
Ltd.  V.  Darid  Mo*eleij  ,■(■  Sunn,  Ltd.. 
(1904)  20  T.  L.  R.  314.  C.  A. 

(/()  Peik  V.  IliHdex,  (1898)  67  L.  J. 
Q.  B.  272,  at  p.  273. 

',')  GeijwVt  Patents,  In  re,  (1903)  2 
Cii.  71.^.  For  leave  to  amend  apecitic.i- 
tions,  ,sec  S.  C.  (19J4)  1  Ch.  239. 
C.  A.  For  the  meaning  of  word  '■  dis- 
claimer" in  s.  19  of  the  Patents.  De- 
signs and  Trade  Marks  Act,  1883,  sec 
OwenU  PateiU,  In  re,  (1898)  79  L.  T.  4uS. 
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The  manufacture  must  be  new.     "  If  the  public  once  becomes  Vovel.y 
possessed  of  an  invention  by  any  means  whatever,  no  subsequent 
patent  for  it  can  be  granted  either  to  the  true  or  first  inventor 
himself,  or  any  other  person,  for  the  pal)lic  cannot  be  deprived  of 
the  right  to  use  the  invention,  and  a  patentee  of  the  invention 
could  not  give  any  consideration  to  the  public  for  the  grant,  the 
public  already  possessing  everything  that  he  could  give  ''  (a) 
Want  of  novelty  may  arise  in  either  of  two  ways.     First  by  the  I'-evious  use 
use  of  the  manufactured  product  by  members  of  the  public,  which 
use  will  prevent  the  manufacture  from  being  new,  even  though 
the  parties  using  the  product  do  not  know  how  it  is  produced  (^). 
The  user  by  the  public  need  not  be  general,  probably  user  by  a 
single  individual  will  suffice  (c).  but  it  must  be  in  public  (as  dis- 
tinguished from  use  in  a  secret  manner),  as.  for  instance,  where 
a  lock  for  which  a  patent  is  claimed  has  been  previously  used 
upon  a  gate  adjoining  a  high-road  (d) .     Secondly,  want  of  novelty  Previous 
may  arise  from  the  mode  of  producing  the  thing  being  known,  or 
being  so  published  as  to  be  capable  of  being  known  to  members 
of  the  public,  even  though  the  product  has  never  been  used.     "  It 
is  not  necessary  that  the  invention  should  be  used  by  the  public 
as  well  as  known  to  the  public.    If  the  invention  and  the  mode 
in  which  it  can  be  used  has  been  made  known  to  the  public  by  a 
description  in  a  work  which  has  been  publicly  circulated  (f),orin 
a  specification  duly  enrolled  (/),  it  avoids  the  patent,  though  it  is 
not  shown  that  it  ever  was  actually  put  in  use  "  (7).    What  will 
amount  to  publication  of  a  description  of  an  invention  is  a  question 
of  fact  depending  on  the  circumstances  of  each  case.    The  fact  of 
one  copy  of  a  book  giving  a  description  of  an  invention,  and  one 
copy  of  another  book  giving  a  drawing  of  it,  both  published  in 
America,  being  sent  to  the  library  of  the  Patent  Office  in  London, 


disclosure. 


(«)  Per  Lord  Blackburn,  IMttfirmm  v. 
/ra»  Light  ^-  Cokr  Co.,  (1877)  3  App. 
Cas.  p.  244  ;  and  see  Aceti/leiie  Illu- 
minating Co.  V.  United  AlVali  Co., 
(1!»02)  1  Ch.  494  ;  S.  C.  72  L.  J.  Ch.  214, 
V.  A.  :  IlaggemnacherH  Patfutn.  In  re, 
(18!t8)  2  Ch.  280. 

('')  Morgan  v.  Seaward,  (1837)  2 
M.&AV.  .-.44. 

('■)  Carpenter  v.  Smith,  (1842)  9  il.  & 


W.  300. 

(rf)  Ihid. 

{e)  Stead  v.  Williams,  (1844)  -  M.  & 
G.  818 

(/)  Ilngli  V.  Foj-.  (IS.'fi)  .-  H.  L.  C. 
707  ;  Betts  v.  Men:ie.i.  (1861)  10  H.  L. 
0.  117. 

(f/)  Per  Lord  Blackburn,  Patterion 
V.  ,'ins  Lvfht  ^-  folte  Co.,  (1877)  3  App. 
Cas.  p.  244. 
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where,  owing  to  want  of  space,  they  were  put  away  in  a  room  not 
readily  accessible,  was  in  onecase  held  not  sufficient  publication  (a). 
So,  too,  the  fact  of  a  single  copy  of  a  foreign  treatise  having  been 
placed  in  the  library  of  the  British  Museum,  the  books  in  which 
are  catalogued  according  to  their  authors'  names  and  not  according 
to  their  subject-matter,  has  been  held  insufficient  publication  of 
the  matter  contained  in  the  treatise  {h).  The  conclusion  derivable 
from  the  authorities  has  been  thus  expressed :  "  Prima  facie,  a 
patentee  is  not  the  first  inventor  of  his  patented  invention  if  it  be 
proved  that  before  the  date  of  his  patent  an  intelligible  description 
of  his  invention,  either  in  English  or  in  any  other  language  com- 
monly known  in  this  country,  was  known  to  exist  in  this  country, 
either  in  the  Patent  Office  or  in  any  other  library  to  which  the 
public  are  admitted,  and  to  which  persons  in  search  of  information 
on  the  subject  to  which  the  patent  relates  would  naturally  go  for 
information.  But  if  ...  it  be  proved  that  the  foreign  publica- 
tion, although  in  a  public  library,  was  not  in  fact  known  to  be 
there,  the  unknown  existence  of  the  publication  in  this  country 
is  not  fatal  to  the  patent  "  (c).  But  even  if  a  book  containing  a 
description  of  an  invention  be  circulated  in  England  to  such  an 
extent  that  the  book  may  be  said  to  be  publicly  known,  still  the 
invention  will  not  be  publicly  known  unless  the  description  is 
sufficient  to  enable  an  ordinary  workman  of  average  intelligence 
and  skill  in  the  trade  to  make  the  thing  from  the  description  (d). 
A  prior  publication  which  does  not  contain  as  much  information 
as  would  be  required  in  the  specification  of  the  patent  (e)  will  not 
avail  to  defeat  a  claim  to  novelty  (/). 

A  disclosure  to  assistants  or  partners  of  an  invention  whilst  it 
is  being  perfected,  under  an  obligation  to  keep  it  secret  till  the 


(«)  Plimjtton  V.  .Valcohimoii,  (187fi)  3 
Ch.  D.  nSl. 

(A)  Otto  V.  Sfeel.  (lS8r>)  31  Ch.  D. 
241  ;  cp.  I'nited  Telephone  Ci>.  v. 
//arW«-/i,(1882)  21  Ch.  D.  720  ;  Harris 
V.  Bothwell.  (.1887)  35  Ch.  D.  416. 

((•)  Per  Cotton  and  Lindley,  L.JJ., 
BarrU  v.  Bothwell,  (1887)  Sr.  Ch.  D. 
p.  iol. 

(d)  Xeihon  v.  Bettt,  (1870-1)  L.  R.  5 
H.  L.  1. 

(e)  See  below,  pp.  705  »qq. 


{/)  Per  Jessel.  M.Il.,  Plimpton  v. 
Mnleolui»on,  (187li)  3  Ch.  D.  p.  5(;,>i. 
though  see  dicta  to  the  contrary  in 
Anglo- American  Hru»h  Mectric  JJijht 
Corporation  v.  King  ,<■  Co.,  (1892)  A.  C. 
307.  For  procedure  when  a  member  of 
the  public  opposes  the  grant  of  a  patent 
on  the  ground  that  the  invention  tn 
which  it  relates  is  already  patented,  see 
lleg.  V.  Comptroller-General  of  Patents, 
(1899)  1  Q.  B.  909,  C.  A. 
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patent  is  taken  out.  ia  not  of  itself  a  dlBclosure  to  the  public  for 
such  persons  could  not  make  the  invention  known  vitho;t  a 
breach  of  duty  (.).  But  if  such  persons  in  breach  of  their  duty 
pubhsh  the  mvention.  the  inventor  cannot  obtain  a  patent  for  U 
for.  as  pointed  out  above,  if  the  public  once  becomes  possessed' 
0^  an  invention  by  a„,,  nwans  u-hatnrr,  the  consideration  for  the 
grant  of  the  patent  is  gone.  To  this  rule,  however,  there  is  one 
exception  provided  by  statute,  namely,  where  the  publication  is 
consequent  upon  an  application  for  a  patent  Uiade  in  fraud  of  the 

the  eon  (/.).     If  a  patent  has  been  fraudulently  obtained  by  a 
party  not  entitled,  on  its  revocation  the  true  inventor  may  obtain 
a  patent  for  the  residue  of  the  term  (e).     Where  an  application 
for  a  patent  is  made  by  the  inventor  the  invention  may  be  used 
and  published  between  the  date  of  such  application  and  that  of 
the  sealing  of  the  patent,  without  prejudice  to  the  validity  of  the 
patent  when  granted  (./).     The  exhibition  of  an  invention  at  an 
mdustrial  or  international  exhibition,  certified  as  such  by  the 
Board  of  Trade,  will  not  prejudice  the  inventor's  ri.ht  to  a 
subsequent  patent,  provided   that  before  exhibitincr  he  gives 
.  notice  to  the  Comptroller  of  Patents  of  his  intention  to  exhibit 
and  applies  for  a  patent  within  six  months  of  the  openin-  of  ^he 
exhibition  (e).  f       o^    -ue 

The  manufacture  for  which  a  patent  is  sought  needs  to  be  new 
only  "  within  the  realm."     The  fact  that  previously  to  an  appli- 
cation bemg  made  for  a  patent  the  invention  has  been  used  or  a 
description  of  it  published  elsewhere  than  within  the  realm  is  no 
objection  to  a  patent  being  granted  for  it.    The  term  "  realm  " 
only  includes  those  portions  of  his  Majesty's  dominions  over 
which  the  monopoly  granted  by  the  patent  extends,  and  therefore 
does  not  mclude  any  colony  (/).   The  form  of  patent  in  use  prioi 
to  1883  extended  to  the  United  Kingdom,  the  Isle  of  Man.  and 
the  Channel  Islands,  but  now  a  patent  is  only  to  extend  to  the 
two  former  (g),  and  therefore  presumably  the  Channel  Islands 

(a)  Morgan  v.  Seaimnf,  (1>^37)  2  if.  A;  (^)  s.  39. 

(A)  4(.  i:  4,  \ict.  c.  ."7.  s.  35.  208. 

2':f;  ^^>   ^-    '"•      ^■'''   ^vhether  the  omi.,. 

'  '  s'on  of    the  Channel  Islamb  was  not 


701 


1  'se  or 
<lisclosnre 
a b load. 


']]  < 


If'.k 


i"^"^ 


702 


[Ttility. 


Who  may  be 
a  pateiitee. 


ili,:i:T: 


Rights  of 
co-owners. 


PATENTS. 

are  no  longer  to  be  treated  as  parcel  of  the  realm  within  the 
meaning  of  the  Statute  of  Monopolies. 

The  words  in  the  statute,  "  which  others  at  the  time  of  making 
Huch  letters  patent  and  grants  shall  not  use,"  are  not  to  be 
interpreted  literally;  any  prior  use  will  suffice  to  avoid  the 
patent ;  the  use  need  not  have  continued  down  to  the  time  of 
the  grant  (a).  Indeed,  the  proviso  seems  superfluous,  its  effect 
being  already  provided  for  in  the  requirement  that  the  manu- 
facture shall  be  new. 

But,  "  in  order  to  support  a  right  to  the  exclusive  enjoyment 
of  any  invention,  it  is  necessary  that  the  party  who  takes  out  the 
patent  should  show  that  the  invention  ...  is  not  only  new,  but 
that  it  is  useful  to  the  public  "  (b).  If  an  invention  be  altogether 
useless,  a  patent  for  it  will  be  void  as  being  against  the  words 
of  the  statute,  which  require  that  it  shall  not  be  "  mischievous 
to  the  State "  (c) ;  but  a  very  small  amount  of  utility  will 
suffice  ((/). 

A  patent  may  be  granted  either  to  a  foreign  or  a  British 
subject  (e).  It  may  be  granted  to  more  than  one  person,  but 
one  of  the  grantees  must  be  the  true  and  first  inventor  (/),  or  the 
le"al  representative  of  such  inventor,  and  in  this  last  case  the 
application  must  be  made  within  six  months  of  the  inventor's 
death  {g). 

Where  letters  patent  are  granted  to  more  than  one  person,  the 
grantees  are  tenants  in  common,  and  their  liability  over  to  a  third 
party  in  respect  of  a  warranty  of  the  validity  of  the  patent  is 
joint  and  several  (/^). 

In  cases  where  the  ownership  of  a  patent  or  secret  proceiis  of 
manufacture  vests,  by  assignment  or  otherwise,  in  more  than 
one  person,  the  co-owners  are  entitled,  apart  from  special 
contract,  to  work  the  patent  o-  secret  process  without   be"  >g 


accidental  seems  doubtful.  iSee  ss.  104, 
117. 

(«)  ffimnehill  Coal  S'  Inm  Co.  v. 
y,'il»,>n,  (1843)  9  CI.  &  F.  788. 

(6)  Per  Gibbs,  C.J.,  Manton  v.  Man- 
A./(.  (1815)  Dav.  P.  C.  p.  348. 

(,)  Per  Parke,  B.,  (1837)  Morgan  v. 
Siiwaril  2  M.  &  W.  p.  562. 

(rf)  I'fr    Jessel,   M.R.,    Plimpton    v. 


MaleolniMn,  (1876)  3  Ch.  D.  p.  :>>^2; 
WeUhach  Im\: Hdencent  Liylit  Co.  v. 
Sunlight  Co.,  (1900)  1  Oh.  843. 

(c)  46  &  47  Vict.  c.  .-.7,  s.  4. 

(/)  21  Jac.  I.  c.  3,  s.  6  ;  46  &  47  Vict, 
c.  .57,  s.  .'■>. 

0?)  46  Is.  47  Vict.  c.  57,  s.  34. 

(A)  yational  Society  for  Dixfribntiou 
of  Electricity  v.  Oibh»,  (1900)  2  Ch.  280. 
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liable  to  account  to  each  otluT  f.n-  the  profits.  Nor  h  this 
rule  varied  when  one  of  the  co-owners  is  mortgagee  of  another's 
share  (a). 

It  has  been  held  that  an  assignnient  of  the  provisional  pro-  a.>,nme,„ 
tection  automatically  acquired  by  the  approved  application  for  a  •"■"'"•''•■">' 
patent  does  not  constitute  a  legal  assignment  of  the  actual  patent  ''""'"'"'' 
when  granted,  but  merely  confers  upon  the  assignee  an  equitable 
right  to  have  the  patent  transferred  to  him  {!>}. 

There  are  two  cases  in  which  a  man  is  treated  as  the  true  and  T,.„e  a,,,.  fl,>, 
first  inventor  of  a  patent  though  he  be  not  so  in  fact  inventor. 

In  the  first  place  he  may  not  have  invented  it  at"all,  he  may  „.ven,i,„. 
have  imported  it  from  abroad  {,).     " if  the  invention  be  new  in  ~"'- 
England  a  patent  may  be  granted  though  the  thing  was  practised  »"-]'""' 
beyond  the  sea  before;  for  the  statute  speaks  of  new  manu- 
factures within  this  realm;  so  that  if  they  be  new  here  it  is 
withm  the  statute,  for  the  Act  intended  to  encourage  new  ideas 
useful  to  the  kingdom,  and  whether  learned  by  travel  or  l)y  study 
It  IS  the  same  thing  "  (</).     However,  "  the  cases  holding  that  a 
communication  f.-om  abroad  would  enable  a  person  to  take  out  a 
patent  were  an  extension  of  the  law,  and  originated  at  a  time 
when  communication  with  foreign  parts  was  so  difficult  that 
there  was  merit  in  obtaining  an  invention  from  abroad  "  {e) ;  the 
rale  they  establish  is  an  anomaly,  not  depending  on  any  princinle 
whatever  (/).  '■ 

If  an  invention  is  in  fact  new  in  this  country,  it  seems  that 
anybody  who  becomes  possessed  of  the  knowledge  may  take  out 
a  patent,  though  he  be  not  the  person  to  whom  the  communi- 
cation was  first  made.  and.  therefore,  not,  strictly  speaking  the 
importer.  "  There  is  no  law  which  says  that  if  a  man°from 
abroad  communicates  to  A.,  who  communicates  with  B..  B.  may 
not  take  out  the  patent '"  (r,).    A  patent  may  be  granted  to  a 


(«)  Steer*  v.  Roi/em,  (189.S)  A.  C.  232  : 
Hei/I-Dia  v.  JUimuntU,  (I'JOO)  81  L.  1. 
")79. 

(*)  iiowdeiiK  Patent*  Sijndimte,  Ltd. 
V.  Smith,  (!904)  2  Oh.  I).  86. 

0)  By  8.  103,  provision  is  made  for 
granting  protection  to  foreign  patents 
in  certain  cases. 

(rf)  Per  Cur.,  Edgeherry  v.  Steji/ieii*. 

C.T. 


(1096)  2  Salk.  447.  See  too  jter  Tindal, 
C.J.,  JSetirti  V.  Kgerfoii,  (,184(!)  3  C.  B 
p.  12t<. 

('■)  Per  Jessel,  U.K.,  Mamlen  v. 
Sarille  Street  Co.,  (1878)  3  Ex.  1> 
p.  204. 

C/)  J>>i{l.  p.  2ii."j. 

0/)  Per  Jcs.«el,  XI.R.,  PUmj^on  v. 
Miileubi--'",  (lS7(i)  3  Ch.  D.  p.  ,>52. 
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foreign  resident  abroad  for  an  invention  communicated  to  him 
by  another  foreigner  also  resident  abroad  (a).  But  it  is  clear 
that  no  one  can  patent  an  invention  made  in  this  country  by 
some  one  else,  and  subsequently  communicated  to  the  applicant ; 
and  before  the  statute  of  1883  (/*)  it  made  no  difference  that  such 
applicant  was  the  personal  representative  of  the  testator  (c) . 

Where  a  person  seeks  to  obtain  a  patent  on  the  ground  of  a 
communication  from  abroad,  and  not  on  the  ground  of  his  own 
invention,  it  is  always  necessary  tli>\t  in  so  doing  he  should  not 
commit  a  breach  of  good  faith.  If  a  person  abroad  communicates 
an  invention  to  a  person  in  this  country  for  the  purpose  of  the 
latter  taking  out  a  patent  as  agent  for  him,  and  the  agent  takes 
out  the  patent  in  his  own  name  as  for  his  own  invention,  it  will 
be  altogether  void  (</).      i 

Where  a  claim  as  inventor  is  based  on  the  fact  of  communica- 
tion from  abroad,  this  must  be  stated  in  tlie  api)lication  («-)• 

The  second  case  in  which  the  law  treats  a  person  as  the  true 
and  first  inventor,  though  he  is  not  so  in  fact,  is  where  he  did 
indeed  invent  the  manufacture,  but  somebody  else  had  previously 
invented  the  same  thing  though  without  patenting  it  (/).  If  two 
inventors  apply  for  patents  for  the  same  invention,  the  Comp- 
troller may  (f/)  refuse  to  seal  a  patent  on  the  application  of  the 
second  applicant  {h),  the  first  applicant  being  the  first  inventor 
within  the  meaning  of  the  statute. 
Specification.  Every  application  for  a  patent  must  be  accompanied  by  a 
specification,  provisional  or  complete  (i) ;  if  the  former  only  is 
deposited  with  the  application,  then  a  complete  specification 
must  be  deposited  within  nine  months  (A).  The  complete  speci- 
fication must  "  particularly  describe  and  ascertain  the  nature  of 
the  invention  and  in  what  manner  it  is  to  be  performed,  and 
must  be  accompanied  by  drawings  if  required."  It  must  further 
•'  end  with  a  distinct  statement  of  the  invention  claimed  "  (1). 


Of  two 

iiiTcntorM 
he  who  flixt 
publishes  is 
first  inventor. 


(«)  He  ]nrth's  Patent,  (1879)  12  Ch. 
D.  303. 

(ft)  8.  34.    See  above,  p.  702. 

((•)  Mamiien  v.  Satllle  Street  Co., 
(1878)  3  Ex.  D.  203. 

(r7)  Milligan  v.  Mar»h,  (185C)  2  Jur. 
N.  .S.  1083. 

(.•)  Patent  Rules,  188,'),  Form  A.  1. 


(/)  Per  Jessel.  M.R.,  Plimptiin  v. 
Malcolmxon,  (1876)  3  Ch.  D.  p.  556. 

(</)  '•  May  "  here  seems  equivalent  to 
••  shall." 


[),)  s  7. 
(,)  s.  5. 
(//)  s.  S. 
(0   s- 


5.     This    section   is  directory 
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The  claim  munt  be  carefully  liu.ite.l  to  that  f-.r  which  pro-  l  „.u  , 
tecuon  can  be  «.e„.     If  «  ,.tenteo  affects  to  as«ert  a  JnoZy  -- ' 

matters  wh.ch  are  ,uLliri  J„ns  a«  .ell  an  in  those  as  toZil 
e  ,s  really  an  mventor.  he  makeH  a  bad  claim.  «ince  he  is  plad^' 
unfair  .mpechments  in  the  .ay  of  the  lawful  exercise  of  nZu 
facture  and  invention  by  other  people  (a)     ^n  f«  «    manu- 

iu  i.„,i  it  *i  •       .  l'«"P'e  (a),    bo,  too,  a  Hpecification 

19  bad  if  something  in  c  aimed  ««  <,«  ;^.  t  "»-»"i-«iion 

fact  devoid  of  utility  (/.).  "  ''"Provement  which  is  in 

W^iere  the  invention  consists  in  an  addition  to.  or  a  develoD 
jnent  of  something  already  before  the  public,  the  inve  .tor  muB 
be  careful  to  spe.fy  the  precise  nature  of  the  improvement  w"," , 
he  alleges  .s  his  invention  (,),  and  to  distingui  h  between  wha        ■ 

latte   (,/).      If  the  claim  is  simply  for  a  combination,  it   suffi- 
ciently  appears  that  there  is  no  claim  in  re.pect  of  the    om 

A  specification  must  give  such  a  full  and  complete  account  of  K.n 
the  invention  as  will  enable  people  of  ordinary  intelli.^ence  and  ''^'^''T 

::Zr'  -^^h   the  subJect-matter  to  prodLe  the'^ Jent  d  ^""'" 
article  from  the  description. 

In  the  case  of  a  mechanical  invention,  for  example,  the  question 
18  not  whether  a  person  entirely  ignorant  of  mechanics  on  the 
one  hand,  or  a  skilled  mechanical  engineer  on  the  other,  but 
whether  a  fairly  competent  and  intelligent  workman,  could  con- 
struct  the  machine  from  the  specification  (,/•).  A  patentee  must 
disclose  the  whole  of  his  invention.  He  cannot  take  out  a  patent 
for  part  and  keep  back  another  part  as  a  trade  secret  (</).    He 

only,  and  non-compliance  with  it  .Iocs 
not  invalidate  a  patent  :  Firh-rx,  Scui  ,y 
f<>.  V.  SI,/,/,'/!,  (1890)  15  A.  ('.  4!)tJ. 
.  (a)  Per  Gibbs,  C.J.,  2i„rin  v.  M,„„r 
(mtV,  Dav.  P.  C.  p.  m  ■  i>e,-  Lor.l 
KUenborou^th,  C.J.,  JLu-m,i,-  v.  Pluiine 
(1809)  ;*/,/.  p.  318.  ' 

(A)  Morgan  v.  Seaward,  (1837)  2 
M.  &  W.  544. 

[c)  Jattdii*  Arc  Lamp  ,)'•  Electric  Co., 
Lt,^.  V.  Arc  'amps,  Ltd.,  (1905)  21 
1'.  L.  R.  308 

(O  Clark  V.  Adie,  (1877)  2  App.  Cas. 


315. 

(e)  Per  f.oid  fairns.  Il„n;»,„  v. 
Aiidei'x/o,,  Foi,iidr;i  (•„.,  (isn;)  1  .\pp. 
(.'as.  p.  :r,%  ;  Proctor  v.  Hennh,  (KSS7") 
3<i  fh.  D.  740. 

(/)  /Vr  Alderson,  B.,  Morgan  v.  Sea- 
u-a,-d,  (1837)  1  Wcbst.  P.  C.  p.  174  •  per 
Jes.sel,  M.R.,  Pli,„j,ton  v.  M„/,-ol,',„o„, 
I87H)  3  Ch.  D.  pp.  5r,9-7o  ;  see  too 
»e(jiiian  v.  f()nw««,(lS7S_ij)  1,3  ch.  D. 
<I5. 

C'/)   n<W  V.  Zimmer,  (180.-.)  1  Webst. 
P.  C,  82  n. 
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Amcndniiiii 
of  spociticn- 
tiiin. 


mfty  not  iii«eit  miHleading  dettuU  (a).  If  he  "  HuppieMses  any- 
thing, or  if  he  iniuleadH,  or  if  he  does  not  communicate  all  he 
knows,  his  Hpeciiiciition  in  had,  .  .  .  l)ut  if  he  makes  a  full  and 
fair  communication,  as  far  aH  his  knowledge  at  the  time  extendH, 
he  has  done  all  that  is  reiiuired  "  (/>).  If  there  are  two  ways  of 
carrying  out  a  design,  of  which  the  inventor  is  awp-e,  he  must 
state  that  which  is  most  advantageous  (<■). 

If  a  i^erson  takes  out  a  patent  in  this  country  as  a  trustae  for 
a  foreifjn  inventoi,  the  specilication  is  not  bad  because  it  does  not 
communicate  everything  which  is  known  to  the  foreigner  on  the 
subject  of  the  invention.  The  knowledge  of  the  actuiil  patentee 
is  that  which  is  to  be  considered  (</).  On  the  other  hand,  in  such 
a  case,  if  the  specification  is  imperfect  in  not  containing  a  fair 
description  of  the  alleged  invention,  it  is  no  answer  to  say  that 
the  patentee  disclosed  all  that  he  knew  {<•). 

A  specification  may  from  time  to  time  be  amended  on  due 
iipplication  at  the  Patent  Office,  but  no  amendment  may  be  made 
hO  as  to  claim  an  invention  substantially  larger  than,  or  sub- 
stantially different  from,  the  existing  specification  (/).  Even 
while  an  action  is  pending  a  patentee  who  ha-  m,  t  too  lar^it.  a 
claim  in  his  specification  may  by  leave  of  the  court  apply  at  the 
Patent  Office  to  disclaim  a  portion  of  it  1.7),  but  pendente  lite, 
without  such  permission  an  amendment,  by  leave  of  the 
Comptroller  of  Patents,  is  irregular  and  void  (/<)• 

It  has,  however,  been  held  that  the  subsequent  presentation  of 
a  petition  for  the  revocation  of  a  patent  does  not  suspend  the 
jurisdiction  of  the  Comptroller  of  Patents  to  grant  leave  to  amend 
the  specification  of  a  patent  under  s.  18  (sub-s.  10)  of  the  Act  of 


(o)  Crimiitton  v.  IIiMmii,  (1S28)  1 
Webst.  r.  C.  x:i  n.  ;  Jliihfuid  v.  Mhurt, 
(1H41)  ibid.  214. 

(//)  I'er  r.iiyley,  J..  Iveiiii  v.  Marliiit/ 
(If^ait)  1  Webst.  1'.  C.  [I.  4',m;. 

((•)  Per  Alilei-ROii.  K..  Miiri/iiH  v.  Sea- 
tcaril,  (1.H37)  /'/;(/.  p.  174  :  and  no  patent 
will  be  (irnnteU  for  an  uaworkable 
process:  (weipeVn  J'/itriit.  In  ic,  (IWiS) 
2  Ch.  715. 

((/)  Plimpton  r.  Jfiilvnliiiiioii,  (187r))  3 
Ch.  D..-31. 

(c)    II'/v/HK/w  V.  Cor,;  mil.  (1.h7N  !•)  IS 


Ch.  1>.  »•>.">. 

(/)  4ti  k  47  Vict.  c.  57,  s.  18  :  Junilux 
All-  Liiiiiji  Ji-  i'lrrtrir  Co..  Ltit.s.Aii- 
Liiiii/ii.  Ltd.,  (1905)  lt2  L.  T.  447  :  and 
see  KeUi/  \.  Heat !i man,  (1890)  45  Ch.  1). 
23ii. 

0/)  See  Jirai/  v.  (iardnri;  (1887)  :U 
Ch.  U.  6fiS,  and  (raiilard  v.  Liitihui/. 
(1888)  38  Ch.  U.  38;  and  see  r^V/yw/V 
JMrnt.  J II  ir,  (li»04)  1  Ch.  239,  C.  A. 

(A)  JirooliK  .<•  Co.,  Ltd.  v.  Li/rrtt  .-■ 
Siiddlf  ,<•  Motor  Arrei'ori/  Co..  IJd.. 
(19(14)1  Ch.  512. 


MtllKK  Aiiox. 


I  iti'iit. 


1883(«).     In  any  cano  of  iiineii<liii...if  »^   i. 

f.u  h  ana  mil,  «,..o„al.|e  .kill  ,,„,!  k„„„.|„,„„  „„  """^ 

ay  0,  „pplio.,i„„„„,.„a  «i„,  ,„,,,,,„„  Jtur  j,  "1 

M«i..  «i.l,jert  to  the  iwymei.t  o(  eertam  lee,  (,  1      I„ 
..oweve.  .here  the  patentee  has  ^>eZ:::C:^J;:Z:Z 
Hn  extension  of  the  term  for  a  perio.l  not  exleedin«  Z^^^t 
.•xeept|onal  ca«eB.  fourteen  year.  ,„ay  he  given,  or  a  fre  I   patent 
Huhject  to  conditions,  may  he  granted  ( /)  '  ' 

Whenever  the  Crown  grants  a  pateni  unadvisediv,  such  grant 
can  always  be  revoked,  for  it  is  assumed  that  the  Crown'  " 
decen-ed  and    he  patentee  cannot  be  allowed  to  take  advantjge 

l:t'S':tn^: :;!----" -revoeati: 

pate,  may  he  revokii  a..:lLo'a  ^i^Z    Z  ^l^^le:   -"^^'" 
tiL      ";V"  ""^'7-^  «^  ^'-  patent,).     In  such  an'      ^  ■'---. 
^e»  fore,  the  defendant  may  always  prove,  if  he  can.  that  th 
grantee  was  not  the  inventor,  that  the  invention  was  not  new  o 
not  useful,  that  the  specification  was  in.perfect  or  misleading 

If  a  patent  is  bad  in  part,  it  fails  entirely.    When,  for  instance,  ."ar..,  ..u  . 
Jt  IS  granted  m  respect  of  several  inventions,  if  the  tribunal  finds  '""' '"  '^"• 
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"■r..ni;ly 
i-iaiitfil. 


('0    »W/«     V.    Automatic    Picture 
Oaller.j,  Limited,  (XdOi)  \  Ch.  \K  f.  A. 

(*)  s.    19  ;    and  see    GeipeVg  Patent 
fn  n:  (1903)  2  Ch.  715. 

('•)  s.  1.-,. 

(rf)  s.  13. 

(0  ss.  16,  17. 

(/)  s.  2,").  Ciii-rif  S-  Timmi»»  Patent 
In  re.  (1898)  A.  C.  347,  P.  C.  ;  i>„«„«V 
Patent,  hi  re.  (189«)  A.  C.  673,  1'.  C. ; 
Tki!r.-!:;j,-r<ft\i  Patent,  In  ,e,  (isyy) 
A.  C.  415,  V.  C.  ;  Ilenderwn't  Patent, 
In  rf,(1901)  A.  C.  fil6  ;  Peae]C,  Patent, 


111'  '•■,(IltOl')  A.  C.  414. 
0/)  Moeijaii  \.  Seaward,  (1837)2  M  k 

(./i)  Clifton'*  7>atent,  In  re,  (VMtn  •> 
Ch.  3.-,7.  ^  ' 

(0  s.  21). 

(A)  Aeefijlene  Co.  v.  United  Alkali 
'■•>:  (1902)  1  Ch.  494  ;  S.  C,  C.  A.,  72 
L.  J.  Ch.  214  ;  Amrriean  Steel  ,«•  Hire 
Co.  V.  67«w,  (1902)  .io  VV.  H.  284; 
Consolidated  Car  Co.  v.  Came  (1903') 
A.  C.  .-,09. 
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lliat  one  of  the  alleged  inventions  has  no  novelty  or  no  utility, 
tlie  patentee  can  maintain  no  action  (a).  •'  If  a  patent  ia  taken 
out  for  many  different  things,  the  entire  discovery  of  all  those 
things  is  the  consideration  on  which  the  king  is  induced  to  make 
the  grant.  That  consideration  is  entire,  and  if  it  fails  in  any 
part  it  fails  in  toto  "(b). 

Assuming  a  patent  to  be  valid,  the  patentee  has  an  absolute 
right  of  property,  every  infringement  of  which  gives  him  a  cause 
•  of  action,  whether  the  party  infringing  knew  of  the  patent  or 
not,  and  whether  he  intended  to  infringe  it  or  not  (t).  It  is, 
however,  requisite  that  after  warning  and  threat  of  action  the 
legal  proceedings  against  the  infringer  should  be  prosecuted  by 
the  plaintiff  with  "  due  diligence  "  (d). 

There  are  two  kinds  of  questions  which  arise  with  regard  to 
infringement ,  first  with  respect  to  the  nature  or  construction  of 
the  thing  itself  which  is  alleged  as  an  infringement ;  secondly, 
with  respect  to  the  use  which  has  been  made  of  the  thing. 

A  thmg  is  an  infringement  which  is  a  substantial  reproduction 
of  the  thing  patented,  or  substantially  \».-oduced  by  the  process 
patented.  The  question,  of  course,  is  purely  one  of  fact.  The 
real  diflSculty  always  is  to  decide  what  exactly  it  is  for  which  the 
patent  is  given.  No  man  can  claim  protection  for  anything 
which  does  not  appear  in  his  specification.  It  is  open  to  othera 
to  allege  that  the  specification  does  not  properly  describe  hi& 
invention,  but  it  does  not  lie  in  his  mouth  to  say  so  (e). 

Where  a  patent  is  simply  for  a  process,  it  is  open  to  others  to 
attain  a  like  result  by  other  means,  provided  the  new  method  is 
something  more  than  a  merely  improved  adaptation  of  the  earlier 
process  (/),  but  it  is  otherwise  where  the  process  and  the  result 
are  both  patented  (g).  Where  one  of  a  series  of  patents  (covering 
every  known  method  of  producing  a  particular  article)  expires 


i,«)  Bntnton t. I/aukex. (1821)  4  B. 4: 
Aid.  C41  ;  cp.  Morgan  v.  Seaward, 
{\><3T),  mijira,  p.  707. 

(ft)  J'er  Bayley,  B.,  Urunton  v. 
Ilawke*.  (1821)  4  B.  ic  Aid.  p.  552. 

(<•)  Pi-r  Parke,  B.,  Heath  v.  Uitwin, 
(1852)  25  L.  J.  C.  P.  p.  19  ;  j,er  Lord 
Westbiir^-,  Curfm  v.  I'latt,  (1864)  11 
L.  T.  N.  S.  p.  250. 


(<f)  The  [IfaxkeU  ,n/  Ball  Co.  v. 
Hutehumn  <5-  Main,  s^.Wf)  20  T.  L.  R. 
606. 

(f)  Per  Lord  Blackbw.i,  Clark  v. 
Adie,  (1877)  2  App.  Cas.  p.  333. 

(/)  Brown  v.  John  Hattif  ,<■  Co.. 
(190*)  7  F.  97,  Ct.  of  Sess. 

(j)  Badimhe  Anilln  laid  Soda  Fabrik 
V.  Lirinitein,  (1883)  24  Ch.  D.  156.    ~ 


^■•^^?'s^^yam7^---^mrm 


ISFIUXGEMENT. 

by  effluxion  of  tim.  .,.1  the  article  in  its  n,a„ufact«red  state 
exhxbUs  no  md  ...t.on  of   ti..  ,.ethod   by  which   it   has   been 
produced  the  0,  ...  .f  showin,  .hat  a  still  existing  patent  ha 
been  .nfnnged  ...  upon  the  ,a.ty  seeking  the  profection  of  the 

V^ere  a  man  patented  an  addition  to  a  known  piece  of 
machinery,   which    produced   certain   beneficial   results  in   its 

Il!f  °^'  I  T"  ^^'^.  "'  '"^"»"^™^"t  for  others  to  produce  the 
same  result  by  substituting  in  the  machine  for  the  patented  part 
something  equivalent  in  effect  but  different  in  kind  (/,).  But 
where  the  patent  was  for  a  machine  whicli  was  a  continuation  of 
old  contrivances,  it  was  held  an  infringement  to  take  the 
mechanical  equivalents  of  those  contrivances  and  combine  them 
in  the  same  manner  as  the  patentee  had  done.  Here  the  essence 
of  he  invention  was  the  combination,  and  that  was  directly 
imitated  (c).  ^ 

If  a  mere  combination  is  patented,  it  is  lawful  to  manufacture 
separately  its  component  parts,  though  they  may  be  capable  and 
mdeed  intended  for  use  in  such  combination  (d).  But  if  a  man 
supplies  all  the  parts  of  a  machine  ready  to  be  put  together  with- 
out any  special  skill  being  required,  he  in  effect  supplies  the 
machine  as  a  whole,  and,  if  as  a  whole  it  is  patented,  he 
will  be  gmlty  of  infringement,  although  each  part  by  itself  is 
unprotected  (e).  ^         ^ 

An  invention  may  be  divisible  in  various  subordinate  parts 
and,  If  80.  there  may  be  an  infringement  by  copying  one  of 
these  parts.  Thus,  where  a  plaintiff  had  a  patent  for  makinc. 
metal  wheels  -'o  one  solid  mass,  and  the  defendants  made  wheels 
by  the  same  method,  except  as  to  the  rim,  which  they  formed  in 
a  different  way,  it  was  held  an  infringement  (/). 


709 


(a)  Saccharin  Corponitwn  v.  t^iilmri/ 
(1900)  2  Ch.  24.i:  ami  sue  &irc/mr'l,', 
Corporation  v.  JHW.  (1903)  1  Ch.  41((, 
t'.  A.,  and  Sacc/iari/i  Corjjortitioii  v 
White.  (1!K)3)  88  L.  T.  850. 

(*)  Seed  V.  Higgiii*,  (If<(>(l)  8  H.  I,  C 
550. 

(<•)  Proctor  V.  Beiinin,  (1SS7)  St;  Cli. 
D.  740  ;  and  see  Jirown  v. ./.  //>/*/,>  jj- 
ill.,  iiipra. 

(tl)  M-Cormirh    v.    (Innj.   fISfl2)    31 


L.  J.  Ex.  42  ;  Dutilop  Pneumatic  Ti/rtt 
Co..  iJil.  V.  Barid  MoMr<i  ,<•  Soiu 
Ud.,  (i;t04)  1  Ch.  HI2  ;  20  X.  L.  R.3H, 

' '.  A.  ;  see  also  Sirdur  Itubher  Co.,  Ltd. 

V.    Wullington,  ]\'eMon  ,<•   Co..  (IOCS')  1 

Ch.  4.-.I. 
(r)  Per  Pearson.  J.,  Ciited  Telephone 

(o.  V.  Dale.  (1884)  2.>  Ch.  I),  pp.  782-3. 
(.,'•)  S::,;!h  V  l-flHdoH  .t  Kuril,-  WetterH 

«.  Co.,  (18.13)  2  E.  k  B.  69. 
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PAIKNXS. 


Uepair  of 
patenteil 
article 
wiien  an 
infringement. 


lufdngemcnt 
by  user. 


A  claim  for  a  combination  may  include  a  number  of  minor 
combinations  leading  up  to  the  general  result,  and,  if  so,  each  of 
the  subordinate  combinations  is  protected  (a),  but  where  only 
the  general  combination  is  claimed,  the  patentee  is  not  entitled 
to  sav  that  he  has  a  monopoly  in  every  detail  of  the  arrangement 
which  he  has  introduced  (//).  But  the  repair  of  a  patented 
article  when  such  repair  is  virtually  a  reconstruction  of  an  out- 
worn  thing  amounts  to  an  infringement,  and  may  be  restrained 
by  injunction  (r). 

Apiiarently,  however,  anything  short  of  complete  reconstruction 
is  admissible,  the  purchaser  of  a  patented  article  being  entitled 
to  prolong  its  life  by  "  fair  repair."  As  to  what  constitutes 
"fair  repair"  is  a  question  of  fact  to  be  decided  in  each 
particular  case  (d). 

The  rig'  t  of  the  patentee  is  that  he,  to  the  exclusion  of  every 
one  else,  should  make,  use,  exercise,  and  vend  his  invention  (,<). 
It  is  accordingly  an  infringement  of  the  patent  to  manufacture  in 
this  country  the  patentt^  article  for  the  purpose  of  sale,  though 
no  sale  be  in  fact  effected  (/).  It  is  equally  an  infringement  "to 
import  such  article  from  abroad  and  sell  it,  and  it  makes  no 
difference  whether  it  is  the  process  of  manufacture  or  the  result 
that  is  the  subject  of  protection  O7), 

Mere  possession  is  not  sufficient,  and  thus  a  declaration  which 
alleged  as  the  infringement  an  exposing  to  sale  was  held  bad  on 
demurrer  (h).  It  has,  however,  been  held  in  the  subsequent  case 
of  the  Jiritish  Motor  SijmUcate  v.  Taylor  (i)  that  the  imauthorised 
exposure  of  a  patented  article  for  sale  constitutes  an  actionable 
"  using  and  vending  "  of  such  article.  Again,  possession  may 
involve  a  use.  If  a  man  has  bottles  sealed  with  a  patented 
capsule,  he  is  using  the  invention,  inasmuch  as  the  capsules  are 


(rt)  Litter  T.  Leather,  (18;")8)  H  E.  i  B. 
1004  ;  and  see  Sucrharhc  (hrpuriitioii 
y.  Anglii-Contiiti'Htal  Cliciiiicul  W'orhn 
(1901)  1  Ch.  414. 

(A)  I'er  Lord  Hathcrlcy.  Clark  v. 
Ailie.  (1877)  2  App.  Cas.  pp.  ,S27-8. 

0')  Diinhip  I'neuiiiatic  Tyre  Co.  v 
-V^-a/.  (180<))i  Ch.  807. 

((/)  Sirdar  Itiihhrr  Co.,  Ltd.  v.  }fa!- 
lingtoH,  M'eirto/i  ,<•  Co.,  (litii.-,)  1  Ch.  4.-.1, 

C)  I'i  &  47  Vict.  c.  57,  s.  33  ;  .Sch.  1, 


Korin  D. 

(/)  Oj-leg  V.  ffoldeii,  (18()0)  8  C.  B. 
N.  .S,  6t!6. 

C'/)  l'"«  Ilei/den  v.  Xeiixtadt,  (1880) 
14  Ch.  1).  23U;  nadiwhe  Anilin  iind 
Soda  Fabrih  v.  'llie  Banle  Cheniieal 
Worlit  Bindtchedler,  (181I8)  A.  C.  200. 

(A)  Milder  v.  Williamt,  (1835)  4  A. 
&  E.  2."1. 

Ci)  (I'JOl)!  Oi,  122,  C.  A. 


DAMAGES    AND    IN.I INCHON. 
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discharging  for  his  benefit  the  very  purpose  for  which  they  are 
intended(a).  Altliough  possession  does  not  constitute  user 
there  cannot  well  be  user  witliout  possession,  actual  or  con- 
structive. It  IS  not  a  cause  of  action  to  pass  through  the  custom- 
house  as  agent  for  another,  articles  which  infringe  a  patent,  even 
though  the  agent  is  aware  of  the  infringement  {h) 

Where  a  patentee  of  an  invention  is  in  the  habit  of  licensing  M..u.eof 
the  use  of  his  invention   for  a  fixed  royaltv,  the  measure  of  "'"'"''s-- 
damages  for  infringement  of  his  patent  is  the  amount  of  the 
royalty  which  the  infringer  would  have  had  t.  pay  (<■)      Where 
however,  the  patentee  is  not  in  the  habit  of  granting  licences' 
but  manufactures  his  own  invention,  the  measure  of  damages  is 
the  loss  of  the  profit  which  he  would  have  ma.le  if  he  had\im- 
self  manufactured  and  sold  the  articles  manufactured  and  sol.l 
by  the  infringer  (d).     If  the  infringer  sells  the  patented  articles 
at  prices  lower   than   the  patentee's  original   prices,  and   the 
patentee  to  meet  the  competition  reduces  his  price  to  the  same 
point,  the  latter  is  entitled  to  recover  the  profit  which  he  would 
have  made  if  he  had  effected  all  the  sales,  both  his  own  and  the 
mfrmger's,  at  his  own  original  price  (-■).     On  the  other  hand,  if 
the  patentee  himself  reduces  his  price  below  that  of  the  infringer 
in  order  to  undersell  him,  he  can  only  recover  the  profit  wliFch 
he  would  have  made  if  he  had  effected  all  the  sales  at  the  lower 
price  (./■).     Where  a  patentee  elects  to  take  an  account  of  profits, 
he  stands  in  the  shoes  of  the  infringer  and  condones  his  wrong- 
doing (,i).      He  is,  however,  under  such  circumstances,  entitled 
to  full  disclosure  of  the  names  and  addresses  of  the  customers  to 
whom  the  infringer  has  sold  the  goods,  although  the  object  of 
such  disclosure  may  be  proceedings  against  the  customers  for 
infringement  (/().     It  has  been  held,  in  cases  where  a  patent  for 


(«)  .\,'ih,m  V.  Jiettn,  (1870-1)  L,  1{.  :, 
H.  I,.  I  :  anil  see  Uritith  .Viifiwu/ip  ,<f 
Itiixji-iljlli  <"'<.,  Ltd.  V.  //((«/(■;•,  (I'.iitI)  1 
<'h.  (171. 

(i)  XtiM';<  Jixphulren  Co.  v.  Jhhi'x. 
Sem  .V  Co.,  (1881-2)  17  Ch.  1).  721  ;  8 
App.  Cas.  1  ;  Sdcrlitiriit  Cofjiorntinn  v. 
lUitiiieyfr,  (1!>00)  2  Cli.  65!l.  See  fin-- 
Iher,  as  to  user,  VnHcd  Telephone  Co.  v. 
■\<Uii,l,K.  (1885)  2y  ch.  U  lti4. 

('•)  I'enii  x.Jach,  (IS67)  L.  K.  :.  K.].  SI. 


((/)   f'Hitril  //(/;•■«(•  Shoe  \  Xail  Co.  v. 
Stewart,  (ISS8)  18  App.  Cas.  401. 

(»')  Ameiieaii  Jlniidrd    Wire    Co.    v. 
'J'homKO/i,  t^lS'.m)  44  ch.  D.  274. 

(/■■)    Ciiiteil  Iforxe  ,Shoi-  .\'  Xoil  Co.  v 
Steiriirt,  (18SS)  mijiru. 

(//)  .Xeilmii  V.   liitfa.   (1871)    L.   R.  .-, 
H.  L.  1  at  p.  22. 

(A)  Siieehariii   Corjxirafioii  v.  Chemi. 
(■ill  .V  Itridj*  Co..  (19O0)  2  Ch.  ."..'.(".. 
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Injunction. 


Bights 
conferred  by 
licence  or 
assignment, 
or  by  sale  of 
pateuttil 
article. 


PATENTS. 

the  manufacture  of  certain  goods  expires  during  the  existence  of 
a  contract  for  their  suppl}'  by  an  infringer,  that  the  measure  of 
damages  is  the  loss  sustained  by  the  patentee,  in  respect  of  that 
portion  of  the  contract  actually  supplied  by  the  infringer  during 
he  life  of  the  patent  (a). 

As  in  order  to  obtain  an  injunction  it  is  sufficient  to  show  a 
threatened  wrong,  a  possession  for  use  is  a  ground  for  injunction, 
though  not  for  damages.  Thus  in  Adair  v.  Youn(i{b),  where  the 
defendant  was  the  master  of  a  vessel  at  Liverpool,  which  had 
arrived  in  that  port  fitted  with  pumps  infringing  the  plaintiffs 
patent,  an  injunction  was  granted  restraining  him  from  future 
user,  although  he  had  never  used  them  except  abroad,  and  it 
seems  to  have  been  considered  that  he  had  not  actually  been 
guilty  of  infringement  (c). 

If  a  man  is  possessed  of  patents  abroad  and  in  this  country  for 
the  same  invention,  he  cannot  complain  that  it  is  an  infringe- 
ment of  the  latter,  if  goods  sold  by  him  under  the  former  are 
imported  and  used  in  this  country  (d) ;  but  if  he  assigns  or  grants 
licences  under  his  foreign  patent,  that  does  not  give  a  right  to 
introduce  here  the  goods  made  by  the  foreign  licensees  or 
patentees  (e).  Pater  t  rights  in  this  country  are  now  divisible, 
and  may  by  assignment  come  into  one  man's  hands  for  one  part 
of  the  country,  and  into  another's  for  another  (/).  It  is  appre- 
hended that  under  such  circumstances  such  different  parts  of  the 
country  would  qiid  the  patent  right  become  foreign  to  one  another,, 
and  that  the  patentee  for  each  part  would  have  a  right  to  restrain 
all  importation. 

It  has,  however,  been  held  that  the  mere  assignment  of  the 
provisional,  or  temporary,  protection  accorded  to  a  patentee  upon 
application    for   letters-patent,    does   not   constitute    such   an 


(a)  Britifh  I/ixiiliitrd  Wire  Co.  v. 
Vte Dublin  I'nited  '/iiimwiii/n  ili., (1900) 
1  Ir.  K.  287. 

(6)  (1879)  12  Ch.  1).  13.  As  to 
foreign  ships,  see  4G  &  47  Vict,  c.  57, 
8.  43. 

(O  Per  Brett,  L.J.,  (1879)  12  Ch.  D. 
p.  20. 

(ff)  Befts  V.  ^yi!m^•,'f,  (1-871)  I..  R.  6 
Ch.  239. 


(c)  SocUti  Anonijme den  MatmfaiiureK 
de  fflaivn  V.  Tilghnian'ii  I'titent  Sand 
£la*t  Co..  (1883)  25  Ch.  D.  1. 

(/)  4ti  i:  47  Vict.  c.  57,  s.  3ti.  \a  to 
licences,  se  -  Heap  v.  Ilartleij,  (18H9)  42 
Ch.  D.  4G1.  As  -.egards  priorities  in 
licences  and  ashignments,  see  Xew  Ixion 
Tyre  A-  Cycle  Co.  v.  Spilthury,  (1898)  2 
Ch.  484,  C.  A.,  affirming  4fi  W.  K.  567. 


iBT:*  =:^'r^im:%y3T^i  irmti^moks^'-^.'^i  ^^-'i?  .-.wnp 
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assignment  of  the  patent  itself  as  will  justify  the  assignee  in 
suing  an  infringer  without  joining  the  original  assignor.  An 
agreement  assigning  provisional  protection  apparently  raising 
no  more  than  an  equitable  right  in  the  assignee  to  have  the  valid 
patent  transferred  to  him  as  soon  as  it  is  granted  (a). 

It  has,  moreover,  been  decided  that  if  a  company  (the  registered 
owners  of  a  patent)  are  in  li-  -lidation,  and  the  liquidators  of  the 
company  agree  to  sell  the  assets,  including  the  company's  rights 
in  the  patent,  to  a  third  party,  the  assignment  of  such  rights  to 
the  purchaser  must  be  made  before  the  dissolution  of  the 
company  takes  place,  or  the  purchaser  will  not  be  entitled  to 
have  his  name  entered  on  the  register  as  owner  of  the  patent. 

The  legal  interest  in  the  letters-patent  automatically  re-vesting 
in  the  Crown  upon  the  dissolution  of  the  corporation  to  which 
they  had  been  granted  (i). 

The  grant  of  a  patent  did  not  formerly  operate  in  any  way  to 
restrict  the  right  of  the  Crown  to  the  use  of  the  invention  (e) . 
Now,  however,  patents  granted  on  application  made  subsequently 
to  1883  have  to  all  intents  the  like  effect  against  the  Crown  as 
against  a  subject  (</).  Provision  is  made  for  the  granting  of 
licenses  and  assignments  to  officers  of  the  Crown  (c). 
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It  is  the  right  of  every  person  who  deals  in  commodities  that  Unfair  use 
his  trade  reputation  should  be  protected,  and  that  the  customers  J^^^    '^  '^^ 
who  would  naturally  be  attracted  to  him,  and  out  of  whom  he  pj'Jj^'^t*^"" 
might  expect  to  make  profit,  should  not  be  diverted  to  his  rivals 


(«)  BirwdeiCx  Patent  Sijndicate,  Ltd. 
V.  Hcrbei-t  Smith  ,f  C"-^  (!!'*>+)  2  Ch. 
8f, ;  S.  C,  (1904)  2  Ch.  122,  C.  A. 

(*)  Ta^jlnr's  Agreement  '/'rf'~i~.  hi  ;r, 
(1904)  2  Ch.  737. 


(c)  Feather  v.   The  (^uren,  (1865)  li 
B.  it  S.  257. 

((0  4(>  ic  47  Vict.  c.  57.  ss.  3,  27,  45. 
(/•)  *=.  27,44. 
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l)y  unfair  and  dishonest  means.  "  When  one  knowing  that 
j^'oods  are  not  made  by  a  particular  trader  sells  them  as  and 
for  the  goods  of  that  trader,  he  does  that  which  injures  that 
trader  "  fa).  "  Nothing  can  he  better  established  than  this,  that 
a  manufacturer  is  not  entitled  to  sell  his  goods  under  the  false 
representation  that  they  are  made  by  a  rival  manufacturer  "  {b). 
The  injury  done  by  such  latter  representation  may  be  twofold. 
lv<  the  first  ))lace  the  goods  dishonestly  sold  may  be  inferior  to 
those  of  the  person  of  whose  make  they  are  alleged  to  be,  and 
in  such  case  his  trade  reputation  may  suffer ;  in  the  second  if 
tliere  is  no  such  inferiority,  he  may  possibly  have  lost  a 
customer  who  particularly  desired  to  have  his  goods,  and  who 
made  the  purchase  in  question  solely  because  he  believed  that  ho 
was  getting  them. 

And  this  exclusive  right  to  the  use  of  a  trade  name  or  a  trade 
mark  in  connection  with  a  particular  class  of  goods  applies  to  all 
commodities  belonging  to  the  special  class  of  articles  in  which 
the  i)roprietor  of  the  trade  name  or  registered  trade  mark 
ordinarily  deals,  and  in  respect  of  which  such  trade  mark  was 
originally  registered  (.•) 

Thus  in  the  case  of  Biwrd  d-  Son  v.  Hiuldart  (d)  it  was  held 
that  the  plaintiffs  (who  were  distillers)  were  entitled  to  an 
injunction  restraining  the  defendant  from  using  their  trade 
mark  in  connection  with  the  sale  of  a  particular  liqueur  which 
the  pluintifts  did  not  themselves  manufacture  at  the  time  when 
the  defendant  adopted  the  mark. 

And  ()  fortiori  this  rule  applies  when  both  plaintiff  and 
defendant  are  manufacturers  of  similar  goods  at  the  time  when 
the  defendant  first  imitates  the  plaintiff's  method  of  distin- 
guishing his  wares.  No  trader  being  justified  in  taking  the 
peculiar  symbol,    device   or    mark    by   which    another    trader 


(«)  J't'r  Lonl  lilackburn,  Slmjer 
Miiniiliicttiriiiii  Co.  v.  Long,  (1882)  8 
Api).  ('ah.  p.  2'.t. 

(Ji)  Per  Jcssol.  M.U.,  Siiiijer  Mtnoc- 
farliiriiiij  Co.  v.  )IV/..,//(,(1876)  2  Ch.  D. 
p.  441)  :  see  Itiuhh.icay  v.  Banlmni, 
(l>i'.Mn  A.  C.  \m  :  *.'i  Sen  Co.  v. 
Brith'ii.  (18!»9)  1  Ch.  692. 

((■)  Jrade   Marks   Act,   1905,  s.  8  (5 


Ed w.VI  I.,  c.  1 ")),  ami  see  The  Anglo-Smts 
Cotidenned  Milk  Co.  v.  I'earhn,  Gnntton 
,<•  Tee,  Z/(/.,(1904)2()  T.  L.  R.  238,  C.  A. 
No  trader  is  entitled  to  register  a  trade 
mark  for  pxxLs  in  which  he  does  not 
deal  :  Butt  v.  Diiii/tett,  (1899)  A.  C. 
428. 

00  (1904)  89  L.  T.  718. 
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distinguishea  his  goods  on  the  market,  and  >,u  attracting  custom 
to  himself  from  his  rival  (a). 

On  the  same  principle  the  pubhsher  of  a  work  in  which  there  \v,.,ks  of 
18  no  copyright  may  still  be  protected  against  the  sale  of  a  work  li"''"""^^- 
on  the  same  subject  put  forward  in  such  a  form  as  to  simulate  liis 
own  (h).  So,  although  as  a  rule  there  can  be  no  copyright  in  a 
mere  title,  yet  one  man  may  not,  in  a  deceptive  and  injurious 
manner,  employ  or  colouraLly  imitate  a  title  already  in  use  l)y 
another  (<■).  But,  in  order  that  the  earlier  of  the  two  authors  or 
publishers  may  have  a  legal  right  to  restrain  the  later  from  usiii- 
an  identical,  or  colourable,  imitation  of  the  title  of  an  existing 
book  or  periodical,  it  is  essential  for  him  to  show  that  such 
earlier  user  has  procured  for  his  book  or  periodical  actual  public 
notoriety.  The  mere  fact  that  one  magazine  or  journal  anticipates 
another  in  the  issue  of  its  first  number  by  a  few  days  will  nut 
necessarily  make  an  infringement  of  its  title  actionable.  It  is, 
however,  an  acti.  ;mlde  fraud  on  an  author  of  established  reputa- 
tion to  sell  under  his  name  a  work  which  in  fact  is  not  from  his 
pen,  for  such  a  publication  will  either  compete  with  his  genuine 
works  if  of  equal  merit,  or  injure  the  author's  reputation  if 
inferior  ((/). 

With  regard  to  the  vexed  question  of  the  exclusive  right  of  an  uight  of 
author  to  the  user  of  a  pseudonym  or  pen-name,  it  annears  ''"'''?  '" 
probable  tftat  the  rule  of  law  prohibiting  p-.v  man,  engaged  in  "om-iie- 
business,  from  trading  in  such  a  way  as  to  induce  the  public  to  '''"""' 
believe  that  the  goods  in  which  he  deals  are  in  fact  the  goods  of 
another  applies  to  the  profession  of  letters.     Consequently,  when 
by  the  persistent  user  of  either  an  assumed  proper  name,  or  an 
assumed  word,  or  collocation  of  words,  an  author  succeeds  in  so 
identifying  his  writings  with  the  pseudonym  under  which  he 
writes,  that  the  subsequent  assumption  of  a  simiu  ,.  appellation 
by  another  writer,  affords  prima  facie  evidence  of  intent  to 
deceive;    it  is  but   reasonable  to  suppose  the  author  will  be 


(«)    Wfiiignrtfiu  Br  us.  v.  Jiaijfr  ,<•  Co., 
(l'.'0n)!»2L.T.  .-,11,11.  L. 
CO  Mvtzlev  .-.  ir'...,rf,  (1S7S)  K  C\\.  D. 

(f)    M'rlihm  V.  /I-c/m.  (1878)10  Cli.  D. 
217:  Dicks  \.   Yates,  (1881)   |8   Vh.    U. 


70;    sec    linrthirU'h    v.    Thi"     Kreniii'i 
Post,  (1888)  37  Ch.  I).  44i». 

('/)  Lord  Ili/rou  v.  Joimstoii.  (18ir,) 
2  Mer.  2'.t :  Arc/iholii  v.  Sowt.  (1882)  1 
Moo.  &  1!.  102. 


'-"     .  «rf        I 


ijM:^^^  ^ ^  .  T^'mi^maKns&mi^iM^^" 


716 


TRAUK    MAnKS   AND    TR.»DE    NA.ME8. 


Two  kinds  of 
iiusri'iireseii- 
tation. 

Fraud. 


Infrineement 
<if  trade- 
mark. 


eiititleil  to  restrain  by  injunction  any  other  person  from  using 
the  same  nom-de-jibtmv  (a). 

The  cases  of  misrepresentation  fall  into  two  classes  (h).  First 
of  all  there  are  those  cases  where  a  trader  has  expressly  or 
impliedly  by  false  and  fraudulent  devices  caused  in  the  mind 
of  hose  purchasing  his  goods  the  belief  that  they  are  in  fact 
purchasing  the  goods  of  some  one  else  {(•),  nor  does  innocence  on 
the  part  of  the  infringer  exonerate  him  from  liability  (d)  ; 
secondl)',  there  are  those  cases  where  a  trader  has  been  in  the 
habit  of  aftixing  to  his  goods  themselves  or  to  the  wrapper,  case, 
or  vessel  containing  the  goods,  some  word,  device,  or  sign,  known 
as  a  trade-mark,  and  this  trade-mark  has  been  infringed,  wliether 
accidentally  or  by  design,  by  the  use  of  one  of  a  substantially 
identical  character  on  the  part  of  a  rival  trader.  The  essence  of 
ii  trade-nmrk,  in  the  strict  sense  of  the  term,  is  that  it  is  appro- 
priated to  the  person  who  uses  it.  Tliere  are  many  trade-names 
and  descriptions  as  to  which  there  is  no  such  appropriation, 
but  which  nevertheless  will  be  protected  against  fraudulent 
imitation. 

It  is,  moreover,  an  unfair  method  of  trading  obnoxious  on  the 
ground  of  deceit  (though  perhaps  not  actionable  by  a  rival 
trader  («-))  for  a  manufacturer  of,  or  dealer  in,  various  descrip- 
tions of  goods  to  apply  to,  and  display  by  way  of  public 
advertisement  of  the  special  quality  of,  one  particular  commodity 
the  medals  or  awards  which  he  has  obtained  in  respect  of 
another  and  totally  distinct  description  of  wares. 

Previously  to  the  year  1875,  the  term  trade-mark  was  nowhere 
accurately  defined.  Especially  with  regard  to  the  use  of  words 
and  names,  it  was  not  always  easy  to  discover  from  the  decisions 
of  the  Courts  what  might  be  exclusively  appropriated  and  what 
not.  It  is  now,  however,  provided  by  section  9  of  the  Trade 
Marks  Act,  1905  (/)  (which  comes  into  operation  on  April  1st, 


(a)  And  see  Chmetu  v.  JMfurd.  (1 883) 
(an  American  case),  reported  11  Bissell'3 
reports.  4.'ii». 

(/()  /'<•;•  .lesso!.  51. R.,  Sinijer  ^fann• 
ftwtiirim/  Co.  V.  ir(7«'«,  {18"<>)  2  Ch.  D. 
pp.  ,41-4. 

((•)  P'liii't  ft  Cie  V.  Mahon  Loiiin 
Pliwt.  Ltil..  (\'<'i^^  1  Ch.  17'J:  Jameson 


V.  Duhliii  DUtillpri'  Co..  (liWo)  1  Ir.  R. 
43. 

((f)  Thwaites  ,J'  Co.  v.  .VL'vUhj, 
{I'Joi)  1  Ir.  R.  310. 

(p)  F.  King  ,<•  Co.  v.  Oillurd  .J-  Co. 
(190,j)  2  Ch.  7,  C.  A. 

(/)  o  Ed.  VII.  0.  16.  • 
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IDOO),  tliat  a  registrable  trade-mark  must  consist  of  ac  least  one 
of  the  following  essential  parti  .ilars  :— 

(1)  The  name  of  a  company,  individual  or  flrin  represcrted  in 
a  special  or  particular  manner  ; 

(2)  The  signature  of  the  applicant  for  registration  or  some 
predecessor  in  his  bueluess ; 

(8)  An  invented  wor^J  f  invented  words  ; 

(4)  A  word  or  wor^s  having  no  direct  reference  to  the  character 
or  quality  of  the  goods,  and  not  being  accord  in-  to  its  ordinary 
signification  a  geographical  name  or  a  surname  ; 

(5)  Any  other  distinctive  mark,  hut  a  name,  ,igiiai;tre  or  word 
or  words,  other  than  such  as  fall  within  the  descriptions  in  the 
above  paragraphs  (1,  2,  8,  4)  shall  not,  except  by  onlor  of  the 
Board  of  Trade  or  the  Court,  be  deemed  a  distinctive  murk  («). 

Prior  to  statutory  enactment  it  was  however  dear  that  no  one  r.a,l,..m,uks 
could  claim  an  exclusive  right  to  the  use  of  some  purely 
descriptive  expression.  Every  one  has  a  right  to  the  ordinary 
use  of  the  English  language,  and  it  would  be  unjust  for  one 
manufacturer  to  prevent  another  using  a  natural  expression  for 
the  purpose  of  describing  his  goods.  Accordingly  it  was  held 
that  a  brewer  who  had  been  in  the  habit  of  putting  on  his  bottles 
a  label  with  words  "nourishing  stout,"  had  no  riglit  to  restrain 
another  brewer  from  the  use  of  the  like  words  on  his  labels  (h). 
However  a  name  piimarily  descriptive  may  acquire  a  special 
secondary  signification,  and  in  the  trade  come  to  denote  the 
goods  of  a  particular  maker,  or  some  special  class  or  quality  of 
goods.  Secondary  significations  have  been  attached  to  names  (ioo^.a,.i>i,ni 
which  primarily  denote  either  the  material  of  which  the  goods 
are  made  (c),  or  the  place  of  origin  (d),  and  the  Court  will  restrain 
persons  from  using  such  a  name  with  intent  to  deceive.  It  was 
however  decided  by  the  Privy  Council  in  the  recent  case  of  the 
'Grand  Hotel  Company  of  Caledonia  Springs  v.   Wilson  (e),  that 


a|art  from 
^latlltt■. 

!'i'scTi|itive 


Words. 


(«)  Trade  i;:iirk8  in  use  before 
August  Icith,  18:.-.,  need  not  in  all 
respects  conform  with  the  above  re- 
'lUirementB. 

(/')  Ragget  v.  Findlater,  (1873)  L.  K. 
17  Eq.  2!». 

((•)  Heddaway  v.  San/iam,  (1896) 
A.  C.  VJ'J. 


((/)  Hiiili/f  V.  .\,inii,i,t.  (1872)  L.  K. 
14  E(|.  34X  ;  .V-A,hI,vw  v.  Jli^HU-ff. 
(1804)  33  L.  J.  Cli.  .-.Ill  ;  see  Wotker- 
■"liomi  V.  Currif.  (1M72)  L.  K.  5  H.  L. 
"jtJS  ;  Moittgiimonj  v.  Tliniiqisiin,  (1891) 
A.  C.  217. 

(f)  (1U03)  S9  L.  T.  45«. 


J^ 


'^^TSW!^' 
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TItADE    MAKKS   AND    i'RAPK    XAMKS. 

the  defendant  could  not  be  restrained  from  using  tlie  place  of 
oric'n  of  a  natural  i)roduct  as  pait  of  its  description,  although 
the  plaintiffs  therehy  suffered  damage  («). 

The  name  of  a  firm  or  individual  might  be  a  trade-mark  good 
as  against  the  world  in  general  (l>).  Other  persons,  however,  of 
the  same  name  could  not  be  prevent'  d  from  using  such  name, 
provided  they  did  so  without  intent  to  deceive  (<•).  But  the  trade 
use  of  an  identical  or  very  similar  name,  hitherto  appropriated  to 
a  particular  article,  affords  priiiid  facie  evidence  of  intention  to 
deceive,  and  will  be  restrained  by  injunction  (</).  And  the 
same  rule  applies  when  the  appellation  has  been  assumed  by 
inadvertence  (e). 

Where,  however,  two  or  more  persons  are  registered  proprietors 
of  the  same  (or  substantially  the  same)  trade-mark  in  respect  of 
the  same  goods,  no  rights  of  exclusive  user  of  such  tiade-mark 
are  (except  so  far  as  their  respective  rights  may  be  defined  by 
the  Court)  cf.i.,iMe  of  acquisition  by  any  one  of  such  persons  as 
against  any  .ti-.tir  merely  by  the  registration  thereof,  although 
each  of  such  persons  otherwise  has  the  same  rights  as  if  he  were 
the  sole  registered  proprietor  thereof  (/). 

Generally,  however,  a  trader  who  wished  to  appropriate  a  word 
to  his  own  use  had  to  employ  one  chosen  in  an  arbitrary  and 
fanciful  manner,  and  having  no  natural  connection  with  the 
goods  to  which  it  was  applied  (</).    Familiar  instances  of  fancy 


(«)  And  see  r.  U  (sub-g.  4)  Trade 
Murks  Act,  lUO:.. 

{!')  I'fr  Lord  Kingsdown.  Lriither 
Chtth  Co.  T.  Aiiieriruii  Leuthir  i'lut/i 
Co.,  (IS(i-))  11  H.  L.  f.  p.  .-,38. 

((•)  J.  .V  J,  Caih,  iJd.  V.  Joifph 
r,i»/i.  (11102)  86  L.  T.  211  ;  Hurff^M  v. 
Hii>ij<»»,  (18.-i3)  A  De  (i.  M.  &  (J.  8'J6 ; 
Tiniiot  V.  TiiiioH,  (188y)  42  Ch.  D.  128  ; 
tSuHiideri  v.  Sun  Life  AKgm-ance  Co.  of 
Ciimithi.  (18i)4)  1  Ch.  .->37;  cp.  M(i»»am 
V.  'J hurley' »  Cattle  Foixl  Co.,  (1880)  14 
Ch.  D.  748  ;  Croft  v.  Day.  (1843)  7 
Beav.  84.  A  trader  cannot  have  any 
exclusive  right  to  the  use  of  a  mere 
addresH  :  Street  v.  (nioit  Hunk  ofSjmiii 
and  Kmjlaml,  (IH»:>)  30  Ch.  b.  156. 
A  fortiori,  no  one  can  appropriate  an 
address  for  purposes  unconnected  with 
business  :   Dmj  v.  Jiroiviirigy,  (1878)   10 


Ch.  D.  2y4. 

(il)  Viileiitine  Meat  Juice  Co.  v.  Valen- 
tine Kj-trart  Co.,  IJd.,  (lito(i)  n3  L.  T. 
2.')9  ;  Jaiiiewii  v.  Uithlin  LintiUert'  Co , 
(lUOO)  1  Ir.  K.  43. 

(<■)  yort/i  Chenhire  S,-  MaHehenter 
Brewery  Co.  v.  Maiiehe»ter  Bretoeri/ 
Co.,  (IK'.I'.I)  A.  C.  83. 

(/)  Trade  Marks  Act,  I'.iO.".,  s.  3'.i. 
This  provision  is,  liowever,  ajiart  from 
an  order  of  the  Court,  restricted  tn 
trade  marks  in  use  before  August  13th, 
1875  ;  see  ».  I'J,  Act  1905. 

{3)  For  recent  examples  of  words  that 
have  been  lield  noii-registrable,  see 
Chrixty  V.  Tipsier,  (1!»05)  1  Ch.  1,  C.  A. 
("  Aboorbine  ") ;  Ilommel  v.  (iehriider, 
Mailer  .<•  Co.,  (1904)  20  T.  L.  K.  585 
("Hajmatogeii'),  S.  C,  affirmed  on 
appeal,  (1904)  21  T.  L.  R.  81. 


■PXi    v^' 
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names  are  afforded   l,y  the  cases  of  F„r,l  v.  Foster  in)    and 

^/"T't"'," '■""""■  '^'  ^"'''  '^""^"  ^'"'^^ '"  "-  ('"  'i"  tlu.  former 
of  which  the  use  of  the  word  Knnka  was  allowed  as  a  Rood 
trade-raark  to  a  shirt-raaker  (,),  and   in   the  latter  the  word 
Tahhul  as  a  registrable  trade  mark  for  certain  productions  of  a 
mannfacturinfi  chemist.     Where,  however,  the  fancy  word  is  no 
more  than  a  phonetic  misspellinR    of  one  or  more  colIom,i,U 
EnRlish  words,  it  will  not  be  regarded  as  an  "invented  word  " 
withm  the  meaning  of  sec.  9  (ss.  4)  of  the  Trade  Marks  Act 
1905  (r/).     It  is  not.  however,  in  all  cases  necessarv  that  the 
'  mvented  word  "  should  be  absolutely  new  (.).    Bui  as  on  the 
one  hand  a  descriptive  word  might  acquire  a  secondary  si^niJlca- 
tion  (/).  ,n  which  it  was  capable  of  appropriation,  so  a"  fancy 
word  might  come  to  be  merely  descriptive  and  the  common 
property  of  everybody  rightfully  selling  the  class  of  goods  which 
It  described.     Where  a  word,  originally  used  only  by  one  trader 
18  employed  by  others  in  the  same  line  of  business,  the  test  bv 
which  a  decision  is  to  be  arrived  at  whether  the  word  has  become 
publici  Juris  is  whether  the  use  of  it  by  other  persons  is  still 
calculated  to  deceive  the  public;  "whether  it  may  still  have  the 
effect  of  inducing  the  public  to  buy  goods  not  made  by  the 
origmal  owner  of  the  trade  mark  as  if  they  were  his  goods  "  (./) 
Everyone  may  now  manufacture  Harvey's  sauce  or  Liebig's' 
extract  of  meat  and  sell  them  under  those  names,  such  names 
having  come  to  denote  merely  a  particular  kind  of  sauce  or 
extract,  and  having  ceased  to  suggest  to  the  purchaser  that  the 


•1!» 


(a)  (1872)  L.  R.  7  Ch.  CU.  The 
infringement  of  a  fancy  name  will  be 
Testrained  without  proof  of  intent  to 
ileceive,  because  the  ilefendant  can  have 
had  no  other  intent.  See  per  Lord 
Herschell,  IleiUhiicnj  v.  /y««/i«w,  (1.SU6) 
A.  C.  p.  210. 

(*)  (I!K)4)  91  L.  T.  .58,  C.  A. 

((•)  And  see  KuKtman  J'/mtofiraplih 
fo,  V.  Ihe  Comptriilh-r-General  of 
Patent*,  (1898)  A.  C.  571. 

((/)  Replacing  s.  10  of  the  Patents, 
Designs  and  Trade  Marks  Act,  1888, 
and  see  "  Uneeihi  "  Trade  Murk.  In  re, 
<\'M\2)  1  Ch.  78:^,  C.  A.,  nn.l  lUnleiM 
Trntlr  Mark,  In  re.  (1898)  78  L.  T.  .1117, 

C.T. 


C.A. 

('■)  LiHi>t!i})e  Ck.'h  Trath  Mark,  In  rr 
(1900)  2  Ch.  238. 

(/)  As  to  what  will  and  what  will 
not  constitute  a  secondary  or  special 
nieanins,  so  as  to  entitle  to  registration, 
see  Cellular  Clot  king  Co.  v.  Vaxton 
(1899)  A.  C.  32r.  ;  Zml*e  S-  Co.  v.' 
(iaimhorovnh,  ('  VX)  87  L.  T.  ")91  ■ 
Faidder cS- Co.'ii 'J :  ale  Mark,Inre,{l9()2) 
1  Ch.  125  ;  and  BommH  v.  Oebriidrr, 
Bauer  .$•  Co.,  (1904)  21  T.  L.  R.  80, 
C.A. 

('/)  Per  Mellish,  L.J.,  F,<r,l  r.  Foster, 
(1872)  L.  n,  7  Ch.  'ill.  .It  p.  «2M. 
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thing  Bold  comes  from  the  manufactory  of  the  persons  by  nbom 
the  names  were  first  exchisively  employed  (a). 

Again,  there  can  be  no  exclusive  proprietary  right  in  a 
descriptive  word  that  aptly  designates  the  material  or  substance 
from  which  a  manufactured  article  iM  made.  Thus  the  use  of 
the  word  "  naptha  "  cannot  be  monopolised  by  one  soap  maker, 
but  may  be  employed  by  any  one  engaged  in  the  soap  trade  (b). 

When  some  entirely  new  invention  is  brought  forward,  the 
designation  under  which  it  is  introduced  to  the  public  in  neces- 
sorily  descriptive,  however  arbitrarily  chosen.  Such  a  designation 
is  not  a  mere  nickname,  but  the  fit  and  appropriate  term  to 
employ  in  describing  the  article.  Thus  where  a  patent  had  been 
token  out  for  a  substance  called  "  Linoleum,"  it  was  held  that 
after  the  patent  had  expired  people  other  than  the  patentee  might 
manufacture  and  sell  the  same  substance  under  the  same  name  (c). 
This  view  has,  however,  upon  different  facts,  been  dissented 
from  by  the  Court  of  Appeal  (Cozens-Hardy,  L.J.,  diss,),  in  the 
more  recent  case  of  Clieesebiotirili'a  Trade  Mark  "  Vttsilhie," 
In  re  (</). 

Cases  of  infringement  of  a  trade  mark  were  not  always  easily 
distinguishable  from  cases  of  fraudulent  imitation  of  a  trade 
name  or  trade  description. 

In  Wutherspoon  v.  Curric  («•),  the  plaintiff  was  a  starch  manu- 
facturer, who  had  originally  carried  on  his  trade  at  a  place  with 
very  few  inhabitants  called  Glenfield.  This  starch  was  labelled 
Glenfield  starch,  and  under  that  name  acquired  a  great  reputa- 
tion. He  subsequently  transferred  his  works  elsewhere,  and  the 
defendant  took  a  portion  of  the  plaintiff's  old  premises  and 
manufactured  starch  there,  which  he  also  sold  as  Glenfield 
starch,  using  various  devices  to  lead  customers  to  believe  that 


(«)  iMzciihij  V.  Mlilte,  (1871)  41 
L.  J.  Ch.  3.")4  n.  ;  Liebig'n  Extract  of 
Meat  Co.  V.  Ilanbvnj,  (18C7)  17  L.  T. 
N.  S.  2y.S. 

(h)  Feh  V.  2A.W.  Ilnlley  ,^-  Co..  Uil. 
(ia03)  20  T.  L.  U.  m,  C.  A.  ;  and  see 
-V.  A'.  Fail-bank  Co.  v.  Coco»  lIuItT 
Manufacturing  Co.,  (I'JOS)  20  T.  L.  1!. 
63. 

((•)  liinoleuni   Manufacturing   Co.   v. 


Sairn,  (1878)  7  Ch.  D.  8:U.  See  per 
Fry,  J.,  Siegert  v.  Findhiter,  (1H78)  7 
Ch.  U.  at  p.  813  ;  per  Fry,  L.J.,  \yalii. 
man  v.  Agret,  (1888)  :W  Ch.  D.  p.  :!S  : 
per  Stirling.  J..  J'oirel!  v.  Jiiniiim/lKiw 
Vinegar  lirewerg  Co..  (18'J4)  A  Ch. 
pp.  45(5-460 

(./)  (1902)  2  Ch.  I.e.  A. 

(<•)  (1872)  L.  E.  ■>  H.  L.  .''.08. 
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his  was  the  Glenfield  starch.  The  defendant  was  absolutely 
restrained  from  the  use  of  the  word  Glenfield,  to  a  Kreftt  extent 
on  the  ground  that  it  had  become  exchisively  appropriated  to 
the  plaintiflf,  but  great  stress  was  also  laid  on  the  fact  of  the 
defendant's  fraud.  It  may  be  that  if  he  had  been  able  to  show 
that  he  used  the  word  Glenfield  in  a  fair  and  proper  manner  to 
describe  his  place  of  business,  taking  care  to  distinguish  his 
labels  and  packages  from  those  of  the  plaintiff,  his  conduct 
would  have  been  justifiablo  (o).  Where,  however,  there  is  no 
probability  of  the  public  being  deceived  by  the  misrepresentation, 
as  a  general  rule  no  injunction  will  be  granted  (/>). 

In  Massam  v.  Thorlnfit  Cattle  Food  ('o.{c)  the  plaintiff,  as 
executor,  carried  on  the  business  of  one  J.  Thorley,  who  bad  for 
a  long  time  manufactured  by  a  secret  process  a  material  which 
he  sold  as  Thorley's  Food  for  Cattle.  On  his  death  a  rival 
company  was  started,  in  which  J.  W.  Thorley,  a  brother  of 
J.  Thorley  and  possessed  of  his  secret,  was  a  small  shareholder 
and  manager.  This  company  sold  packages  made  to  resemble 
those  of  the  plaintiff's,  which  were  labelled  "  Thorley's  Food  for 
Cattle."  It  was  considered  in  the  first  place  that  the  plaintiff 
had  a  right  good  against  the  world  in  general  to  the  use  of  the 
term  in  question,  and  that,  although  this  right  did  not  extend 
80  far  as  to  enable  him  to  prevent  J,  W.  Thorley  from  selling 
the  same  food  under  his  own  name,  yet  the  latter  must  not  do 
80  fraudulently,  in  such  a  manner  as  to  make  the  public  think 
when  purchasing  his  food  that  they  were  getting  the  manufacture 
of  the  plaintiff  ((/). 

The  separate  assignment  of  the  right  to  use  a  trade  name  Assignment  or 

trade  nnnie. 


(rt)  See  T7iiimp»(m  v.  Moittgomerij, 
(1889)  41  Ch.  U.  35;  Rfdilawaij  v. 
Banhiim  .<•  <"(>.,  (18'JB)  A.  C.  1»'.);  and 
see  .Sen  .Sen  Co.  v.  Britten,  (IS'Jti)  1  Ch. 
fi92. 

(h)  Lexer  Brmt.,  Ltd,  v.  DediHglield, 
(189lt)  SOL.  T.  100. 

('■)  (1830)  14  Ch.  D.  748. 

(d)  The  mere  fact  that  the  defendant 
nses  his  own  name  will  not  be  (evidence 
of  fraud  even  though  the  proUibility  is 
that  thi'  p'.;!:'.!;'  wiU  \v.  orra."!nn.".!h'  mis- 
led by  it  {Tuiion  v.  TitiioH,  (1889)  42 


Ch.  D.  128)  ;  and  see  Montreal  Lit  ho- 
i/riij/hiii!/  Co.  V.  .Siihinton,  (1899)  A.  C. 
tilo,  P.  C.,  and  Melrone  Drurer  v. 
IMdh\  (1902)  4  Y.  1120,  Ct.  of  Sess. ; 
but  where  he  uses  a  name  which  is  not 
his  name,  it  may  be  presumed  that  he 
does  it  to  represent  the  goods  he  sells  as 
tlie  goods  of  the  person  wliosc  name  he 
uses  (7/)/r(7C*«  v.  Iturgetn.  (18.53)  3 
De  G.  M.  A:  G.  8911).  and  the  inference 
will  be  strenfTthencd  if  he  uses  vessels 
and  labels  like  those  of  thti  ori'^'"'^' 
firm  (Croft  v.  Day,  (1843)  7  Beav.  84). 

54—2 


Ji-. 


■  '^'is.--.  _5« 


w 


722 


Assignment  of 
trade  mnik. 


Limitations 
in  assignment 
of  trade: 
marks. 


Name  of 
company. 


Trade  marks 
by  statute. 


Registration 
II  condition 
precedent 
to  the 
institution 
of  proceed- 
ings for 
infringement. 


Who  may 

apply  for 
registration. 


TRADE   MARKS   AND   TRADE   NAMES. 

unconnected  mth  an  •  business  is  invalid  (a).  Nor  is  a  trader 
entitled  to  register  a  mark  for  goods  in  which  he  does  not 
deal  (h). 

In  the  case  of  a  properly  registered  trade  mark,  it  is  provided 
by  s.  38  of  the  Trade  Marks  Act,  1905  (c),  that  "  Subject  to  the 
provisions  of  this  Act  (1)  The  person  for  the  time  being  entered 
m  the  register  as  proprietor  of  a  trade  mark  shall,  subject  to 
any  rights  appearing  from  such  register  to  be  vested  in  any 
other  person,  have  power  to  assign  the  same,  and  to  "ive 
effectual  receipts  for  any  consideration  for  such  assignment 
No  trade  mark  may.  however,  be  assigned  or  transmitted  save 
m  connection  with  the  goodwill  of  the  business  concerned  in  the 
goods  for  which  it  was  rr-'-tered.  and  the  right  of  the  assignee 
18  determinable,  with  the  determination  of  the  goodwill  (d). 

Under  s.  20  of  the  Companies  Act.  1862,  the  registration  of  a 
company  under  a  name  identical  with  that  by  which  a  subsisting 
company  is   already  registered  or  so  nearly  resembling  the 
same  as  to  be  calculated   to  deceive  is  prohibited  (e).     The 
statutory  right    to  trade    marks,    subsequently    to  April   1st, 
1906,  depends  upon   the   Trade  Marks  Act,   1905(f),   which 
consolidates   and   amends  preceding   legislation.     Under  this 
Act  (which  replaces   46   &   47   Vict.  ch.    57,  as  amended  by 
51  &  52  Vict.  ch.  50)  a  register  of  trade  marks  is  established 
Section  42  of  this  Act  provides  that  no  person  shall  be  entitled 
to  institute  any  proceeding  to  prevent,  or  to  recover  damages 
for,  the  infringement  of  an  unregistered  trade  mark,  unless  such 
trade  mark  was  in  use  before  the  13th  of  August,  1875,  and  has 
been   refused    registration    under    the  provisions  of  the  Act 
although  in  such  cases  the  Registrar  may  on  request  grant 
a  certificate  that  registration  has  been  refused.    Section  12 
enacts  that  any  person   claiming  to  be   the   proprietor  of  a 
trade  mark,  who  is  desirous  of  registering  the  same,  may  apply 


(a)  Thwneloe  t.  mil,  (1894)  1  Ch. 
569. 

(b)  Batt  V.  Dunnftf,  (1899)  A.  C. 
428 ;  see  also  Athfon'g  Trade  Mark, 
In  He,  (1900)  48  W.  R.  389. 

('•)  5  Ed.  VII.  c.  15. 

(il)  •>  Ed.  VII.  c.  15,  8.  22. 

{e)  25     i     26     Vict.    c.    89.      .See 


rrendrikt  v.  Montague.  (1881)  17  Ch.  D. 
6.S8;  Mdme.  Tioimud  ,i(-  Som,  Ltd.  v 
Tuuaud,  (1890)  44  Ch.  D.  678:  North 
(Aet/iire  and  Manchtxter  Breuery  Co. 
V.  Manchester  Brewery  Co.,  (1899)  A.  C. 
o3. 

(/)  5  Ed.  VII.  c.  15. 
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to  the  Registrar  of  trade  marks  for  that  purpose.    And  in  event  Effect  of 
of  the  Registrar  absolutely  refusing  the  application,  or  only  "u^Ih^"' 
accepting  it    subject    to  modification,  the  Registrar  shall,  if  ^fusaito 
required  by  the  applicant,  state  in  writing  the  grounds  of  his  ^^'*  ^^ 
decision  and  the  materials  used  by  him  in  arriving  at  the  same, 
and  such  decision  shall  be  subject  to  appeal  to  the  Board  of 
Trade,  or  to  the  Court  at  the  option  of  the  applicant.    For  the 
purpose  of  registration  (which  must  be  renewed  every  fourteen 
years  (s.  28)),  if  the  mark  was  not  in  use  before  August  13th, 
1875  (a),  it  must  consist  of  or  contain — 

"  (1)  The  name  of  a  company,  individual  or  firm  represented 
in  a  special  or  particular  manner ;  or, 

(2)  The  signature  of  the  applicant  for  registration  or  some 
predecessor  in  his  business  ;  or, 

(3)  An  invented  word  or  invented  words  (h) ;  or, 

(4)  A  word  or  words  having  no  direct  reference  to  the 
character  or  quality  of  the  goods,  and  not  being  according  to 
its  ordinary  signification  a  geographical  name  or  surname  (c) ;  or, 

(5)  Any  other  distinctive  mark,  but  a  name,  signature,  or 
word,  or  words,  other  than  such  as  fall  within  the  descriptions 
in  the  above  paragraphs  (1,  2,  3,  and  4),  shall  not,  except  by 
order  of  the  Board  of  Trade,  or  the  Court,  be  deemed  a  distinctive 
mark." 

"Distinctive"  when  used  in  connection  with  a  trade  mark  Meaning  of 
means  that  the  particular  device  chosen  is  adapted  to  distin-  "distinctive." 
guish  the  goods  of  the  proprietor  of  the  trade  mark  from  those 
of  other  persons  (d).   If  the  mark  was  in  use  before  August  13th, 
1875,  it  can  only  be  registered — 

(a)  if  it  consists  of  a  "  special  or  distinctive  word  or  words 
letter,  numeral,  or  combination  of  letters,  or  numerals,"  and, 

(b)  has  continued  to  be  used  (either  in  its  original  form  or 
with  additions  or  alterations    not  substantially  affecting  the 


(o)  As  to  when  lachet  will  disentitle      name,  see  Grand  JMel   Co.   of  Cale. 


an  applicant  to  costs  or  to  have  au 
infringing  trade  mark  expunged  from 
the  register,  see  Bimrne  v.  Sumh  <f' 
Edgar,  (IWi)  1  Ch.  211. 

(»)  See  ante,  p.  718. 

(r)  For  instances  of  use  of  geographical 


donia  Sjn-iMgi  v,  Wilton,  (190.S)  89  L.  T. 
456,  P.  C,  and  Clement  J^-  Cie.'*  Trade 
Mark,  III  re,  (1900)  1   Ch.  114  j  and 
ante,  p.  717. 
(<0  5Kd.  VII.  c.  15,8.9. 
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identity  of  the  same)  down  to  the  date  of  the  application  for 
registration  under  the  Trade  Marks  Act,  1905  (a). 

The  Act  further  provides  that  along  with  the  trade  mark 
proper  may  be  registered  certain  other  marks  and  words,  as  to 
which  there  is  no  exclusive  right,  provided  the  applicant  states 
the  essential  particulars  of  his  trade  mark  and  disclaims  those 
parts  as  to  which  he  makes  no  exclusive  claim  (6). 

In  case  of  honest  concurrent  user  .  .  .  the  Court  may  permit 
the  registration  of  the  same  trade  mark,  or  of  nearly  identical 
trade  marks,  for  the  same  goods,  or  description  of  goods,  by 
more  than  one  proprietor,  subject  to  such  conditions  and 
limitations,  if  any,  as  to  mode  or  place  of  user  or  otherwise, 
as  it  may  think  it  right  to  impose  (c). 

Where  application  is  made  for  the  registration  of  a  trade  mark 
so  closely  resembling  a  trade  mark  of  the  applicant  already  on 
the  register  for  the  same  goods  or  description  of  goods  as  to  be 
calculated  to  deceive  or  cause  confusion  (if  used  by  a  person 
other  than  the  applicant)  the  tribunal  hearing  the  application 
may  require  as  a  condition  of  registration  that  such  trade 
marks  shall  be  entered  on  the  register  as  associated  trade 
marks  (s.  24). 

If  the  proprietor  of  a  trade  mark  claims  to  be  entitled  to  the 
exclusive  use  of  any  portion  of  an  associated  trade  mark 
separately,  he  is  entitled  to  have  the  same  registered  as  a 
separate  trade  mark  (s.  25).  Each  of  such  separate  trade 
marks  must,  however,  satisfy  all  the  conditions  and  thence- 
forward shall  have  all  the  incidents  of  an  independent  trade 
mark,  except  that  when  registered  it,  and  the  trade  mark  of 
which  it  forms  a  part,  shall  be  deemed  to  be  associated  trade 
marks,  and  shall  be  entered  on  the  register  as  such.  It  is 
further  provided  by  this  section  (25)  that  the  user  of  a  combined 
or  associated  trade  mark  shall  (when  belonging  to  the  same 


(a)  5  Ed.  VII.  c.  1.5,  g.  i>. 

(i)  5  Ed.  VII.  c.  15,  g.  15.  As  to 
what  words  constitute  a  "  trade-mark  " 
and  what  words  form  an  "  addition  " 
thereto,  see  Clement  ^  de^t  Trade- 
Mark,  In  re.  (I'.HXi)  1  Ch.  lU  ;  Crimp- 
tun  Si  ('i>:»  Trade  Mark,  In  re,  (1902) 
J  Ch.  758  ;  Itvyal  Baking  Powder  Cv.'t 


Trade  Marl;  In  re  (1902)  .">  W.  II.  V>i  : 
Ba*»,liatilife  S)-  (irettunU  Trade  Murh. 
In  re,  (1902)  2  Ch.  r.79.  As  to  distinc- 
tion by  colour,  see  5  Kd.  VII.  c.  l."i, 
8.  10  :  and  IIan»on'»  Trade-Mark.  In  ir. 
(1887)  37  Ch.  D.  112. 

(c)  5  Ed.  VII.  c.  l,j,  s.  21. 
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proprietor)  be  deemed  a  user  of  the  several  trade  marks  of 
which  such  associated  trade  mark  is  made  up. 

It  is  provided  by  s.  20  of  the  Trade  Marks  Act  that  when  a 
person  claiming  to  be  the  proprietor  of  several  trade  marks 
(distinctly  differing  from  one  another  in  character  for  the  same 
description  of  goods)  seeks  to  register  such  trade  marks,  they 
may  be  registered  as  a  series  in  one  registration.  In  such  case, 
however,  all  the  trade  marks  in  a  series  so  registered  shall  be 
deemed  to  be,  and  shall  be  registered  as  associated  trade 
marks. 

It  should  be  noted  that  associated  trade  marks  (which  term 
includes  combined  trade  marks,  and  a  series  of  trade  marks) 
are  assignable  or  transmissible  only  as  a  whole  and  not 
separately,  though  for  all  other  purposes  tLoy  are  deemed  to 
have  been  registered  as  separate  trade  marks  (s.  27). 

Where  user  of  a  registered  trade  mark  is  required  to  be  proved 
for  any  purpof* ,  the  tribunal  may  (in  its  discretion)  accept  user 
of  an  associated  trade  mark,  or  of  the  trade  mark  with  additions 
or  alterations  not  substantially  affecting  its  identity,  as  an 
equivalent  for  such  user  (s.  27).  Sections  66  and  67  deal  with 
the  falsification  of  entries  in  the  register  of  trade  marks,  and 
penalise  any  one  falsely  representing  that  a  trade  mark  is 
registered ;  and  s.  68  prohibits  an  unauthorised  assumption  ot 
the  Royal  Arms.  Other  sections  of  the  Act  deal  with  the 
advertisements  requisite  before  insertion  on  the  register  (a),  and 
to  opposition  to  an  application  for  the  registration  of  a  trade 
mark  (b).  The  apportionment  of  trade  marks  on  the  dissolution 
of  partnership  is  also  dealt  with  (c).  Whilst  yet  other  sections 
treat  of  the  correction  (rf),  alteration  (e),  and  rectification  (/)  of 
the  register;  the  registration  of  assignments,  etc.  (f/),  "special 
trade  marks  "  (h),  and  the  powers  and  duties  of  the  Registrar  of 
trade  marks  (t). 

The  registration  of  foreign  and  colonial  trade  marks  is 
governed  by  ss.  103  and  104  of  the   Patents,  Designs,  and 


Series  of 
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(a)  s.  13. 

[b)  8.  14. 
(f)  8.  23. 
{(!}  8.  32. 
(f)  8.  34. 


(/ )  9.  3.5. 
0/)  9.  33. 
(/()  ss.  62  »qq. 
(i)  88.  .")3  ngq. 
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Trade  Marks  Act,  1883  (as  amended  by  the  Patents,  Designs, 
and  Trade  Marks  (Amendment)  Act,  1885),  and  the  orders  in 
Council  made  thereunder  (a). 

Apart  from  any  statute,  no  one  can  claim  to  be  protected  in 
,  the  use  of  a  trade-mark,  name,  or  description,  which  is  a  fraud 
on  the  right  of  another  trader,  or  a  deception  on  the  public,  or 
used  as  an  instrument  of  dishonest  trading  (6).  The  Act  pro- 
vides that  no  trade  mark  shall  be  registered  which  is  identical 
with  a  mark  already  registered  with  respect  to  the  sa:ae  descrip- 
tion of  goods,  or  having  such  resemblance  to  it  as  to  be  calculated 
to  deceive  (<•),  nor  "  any  words  the  use  of  which  would,  by  reason 
of  their  being  calculated  to  deceive  or  otherwise,  be  deemed  disen- 
titled to  protection  in  a  court  of  justice,"  nor  "  any  scandalous 
design  "(d). 

The  Court  will  not  accede  to  an  application  for  registration 
which  is  made  with  the  object  of  getting  the  benefit  of  an  old 
fraudulent  user  (e).  And  where  there  has  been  a  concurrent 
user  of  a  trade  name  or  mark  by  more  than  one  person,  and  one 
of  the  users  has  allowed  it  to  fall  into  desuetude,  he  may  not 
again  revive  its  use  to  the  prejudice  of  his  former  co-users  (/). 

The  trade  mark  or  other  right  for  which  protection  is  claimed 
must  in  cases  outside  the  statute  have  been  publicly  known  and 
recognised  in  connection  with  some  particular  class  of  goods. 
Where  there  is  no  established  reputation  there  ca '  be  no 
injury  (g).  A  very  short  time,  however,  may  suffice  to  make  a 
trade  mark  or  name  recognised  in  a  market  (It).  Apparently, 
however,  in  cases  outside  the  statute  protection  will  generally 
be  granted,  even  though  the  plaintiff  is  unable  to  show,  in  addi- 
tion to  an  established  reputation  for  his  own  goods,  something 


(a)  S  Ed.  VII.  c.  15,  1.  65  ;  and  goe 
Ih  re  Calif urnian  Fig  Syrup  Co.'i  Tradr 
Mark,  (1888)  40  Ch.  D.  620. 

(b)  See  Mitrthall  \.  Hott,  (1869)  L.  R. 
8  Kq.  651  ;  Fur  J  v.  Fonfer,  (1872)  L.  K. 
7  Ch.  611  ;  Lee  v.  Jlalfi/,  (1869)  L.  R.  5 
Ch.  155  ;  ClieartH  \.  Walhtr,  (1877)  5 
Ch.  D.  850. 

(<•)  R8. 1 1  and  19. 

(rf)  5  Ed.  VII.  c,  15,  g.  11.  See  In  re 
JDvhh'i  Trade  Marki,  (1889)  41  Ch.  U. 
439. 


{f)  Ih  re  Fuente't  Trade  Mark», 
(1891)  2  Ch.  166. 

(/)  Daniel  Sr  Arter  v.  ^yhitehlnue, 
(1898)  1  Ch.  685. 

(^)  (Tuodfellow  V.  Prince,  (1887)  35 
Ch.  D.  9 ;  see  Sehoce  v.  SchmiHcke, 
(1886)  33  Ch.  D.  546;  Licensed 
Mctuallert'  .\ewiijtaj>er  Co.  v.  Bint/- 
ham,  (1888)  38  Ch.  D.  139. 

(/()  M'A-ulrew  v.  Battett,  (1864)  3» 
L.  J.  Ch.  561. 
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amounting  to  an  actual  intention  to  deceive  on  the  part  of  the 
defendant  (a). 

Eegistration  is  pi-imd  facie  evidence,  and  registration  for  seven  Registratiou. 
years  conclusive  evidence,  of  exclusive  right  to  the  trade  mark, 
subject  to  the  provisions  of  the  Act  (6).    Where,   however,  a 
trade  mark,  applicable  to  an  entire  class  of  goods,  though  regis- 
tered for  more  than  the  prescribed  period,  has   been  dormant 
with  regard  to  certain  goods  pertaining  to  the  class,  it  is  liable 
to  be  expunged  from  the  register,  in  relation  to  those  particular 
commodities  in  respect  of  which  it  has  not  been  used  (c).    Prior 
to  the  passing  of  the  Act  of  1905  it  was  held  that  the  last  words 
of  c,  76  of  the  Act  of  1883  left  it  open  to  any  defendant  in  an 
action  for  infringement,  at  any  time  after  registration,  to  contest 
a  trade  mark  on  the  ground  that  it  ought  never  to  have  been 
registered  (d) ;  in  view  of  ss.  41  and  11  of  the  New  Act  this  con- 
tention is,  however,  in  the  absence  of  fraud,  obviously  no  longer 
tenable.     The  registration  appears  only  conclusive  as  to  what 
has  happened  subsequently  thereto  (t).    In  cases  outside  the  Act 
a  party  may  lose  his  right  by  non-user  and  abandonment,  or  by 
permitting  the  trade  mark  to  become  common  property  (/).     A 
trade  mark  can  only  be  registered  for  particular  goods  or  classes 
of  goods  (If). 

As  already  stated  (/«),  a  person  is  not  e.     led  to  institute  when  right 
any  proceedings  to  prevent,  or  to  recover  aamages  for,  the  fe^strauoa" 
infringement  of  an  unregistered  trade  mark. 

Trade  names  which  existed  before  the  first  registration  Act  do 
not  by  reason  of  the  limitations  introduced  by  statute,  lose  the 
protection  which  the  law,  as  it  then  stood,  gave  them. 


(fl)  Welmjaiien  v.  Buyer,  (1905)  92 
L.  T.  611,  H.  L.,  revei-siug  the  decision 
of  the  Court  of  Appeal,  reiwrteU  (1903) 
89  L.  T.  nt!. 

(A)  5  Ed.  VII.  c.  ir.,  8.  41.  This 
bar  does  not  apply  when  the  mark  is 
one  which  should  never  have  been 
registered  at  all.  See  Jiaker  v.  JhiW' 
ion,  (189(1)  45  Ch.  D.  p.  531. 

0)  Harft  Trade  Mark,  In  re,  (1902) 
2  Ch.  621. 

(rf)  He  J.  B.  Palmer*  AppUration, 
(1882)  21  Ch.  D.  17  ;  Re  J.  li.  P,dme/i 


Trade  Mark,  (1883)  21  Ch.  U.  .504  ;  He 
il'raijyt  Trade  Murk,  (1885)  29  Ch.  D. 
551. 

((■)  See  MouMin  ,V  ( ».  v.  Jiiiefim, 
(1884)  2(i  Ch.  U.  398  ;  and  see  iiupra 
as  to  Concurrent  User. 

(/)  See  above,  p.  "19. 

(17)  5  Ed.  VII.  c.  15,  s.  8,  and  sec 
an/,;  p.  714. 

(/()  See  p.  722,  and  5  Ed.  VII.  c.  15, 
8.  42.  As  to  International  and  Colonial 
Trade  Marks,  see  5  E<l.  VII.  c.  15,  s.  65, 
and  iinte,  p.  725. 
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No  infringe- 
ment where 
no  deception. 


Powers  of 
registered 
owner. 


Deception  of 

ultimate 

purchaser. 


Innocent 
infringement. 


It  is  clear  alike  at  common  law  and  by  statute  (a)  that  where 
a  person  has  no  exclusive  right  in  a  trade  mark  he  cannot  be 
injured,  unless  that  of  which  he  complains  is  (apart  from  any 
question  of  intention)  likely  to  deceive.  Probably,  however,  in 
the  case  of  trade  marks  in  which  the  right  is  said  to  be  exclusive, 
the  mere  user  of  the  appropriated  mark  will  of  itself  amount  to 
an  infringement,  the  effect  of  recent  legislation  apparently  being 
to  create  a  vested  proprietary  right  in  the  owner  of  a  trade  mark 
analogous  in  character  to  that  possessed  by  the  absolute  pos- 
sessor of  auj  other  description  of  personal  property  (/>).  Con- 
sequently, in  order  to  justify  an  injunction  it  is  not  necessary  to 
adduce  instances  in  which  deception  has  occurred,  "  the  law  is 
content  with  proof  of  acts  likely  to  deceive  "  (c). 

It  is  not  necessary,  however,  that  it  should  be  shown  that 
there  was  any  likelihood  of  deception  towards  the  immediate 
purchasers.  A  trade  mark  or  description  is  calculated  to  deceive 
if  it  is  sent  forth  attached  to  or  impressed  on  the  goods  in  such 
a  manner  as  is  likely  to  mislead  those  members  of  the  general 
public  who  may  become  the  ultimate  purchasers  (d).  A  manu- 
facturer must  not  only  beware  of  deceiving  his  own  customers  ; 
he  must  not  put  into  their  hands  that  which  may  become  an 
instrument  of  deception  to  others  (e).  It  is  no  answer  to  a  com- 
plaint of  misrepresentation  to  say  that  an  observant  person  who 
made  careful  examination  would  not  be  misled.  The  test  is 
the  impression  likely  to  be  produced  on  the  casual  and  unwary 
customer  (/). 

Prior  to  recent  legislation  it  remained  a  somewhat  doubtful 


(</)  Trade  Marks  Act,  1905,  s.  15, 
and  see  Fauhler  S,-  Cu.'t  Trade  Mark, 
In  re,  (11)02)  1  Ch.  125,  C.  A. 

(*)  5  Ed.  VII.  c.  15,  s.  SS,  sub-ss.  1,  2. 

((•)  Jay  V.  Liidlcr,  (1888)  40  Ch.  D. 
p.  t!5H.  ^ce  also  jier  Lindley,  L.J., 
Mcddaicny  v.  lienthaiii  Hemp  Spinning 
Co.,  (18'J2)  2  Q.  B.  p.  «44. 

((f)  See  5  Ed.  VII.  c.  15,  s.  45,  as  to 
"  i'lvssing  Off"  actions. 

(<■)  WotherxjMon  v.  Currie,  (1872) 
L.  K.  5  H.  L.  508  ;  Johnntim  v.  Orr- 
Ewing,  (1882)  7  App.  Cas.  219.  As  to 
fmudulciitapiiropriation  of  tcstimoiiiak, 
see  Tallerman  v.  Duwuing  Radiant  Heat 


Co.,  (1900)  1  Ch.  1  ;  S.  C.  in  C.  A.,  09 
L.  J.  Ch.  40.  As  to  misuse  of  testi- 
monials by  representing  those  obtaiueil 
for  one  article  as  having  been  gained 
for  another  and  totally  distinct  com- 
modity, see  F.  King  Sr  Co.  v.  Oillard  .j' 
Co.,  (1905)  2  Ch.  7,  C.  A. 

(/)  Per  Lord  Selbome,  Singer  Manu- 
facturing Co.  V.  Long,  (1882)  8  App.  Cas. 
p.  18.  See  Hookkam  v.  I'attage,  (1872) 
L.  11.  8  Ch.91  ;  cp.  Ciril  Serri'ee  Supply 
Aiuociation  v.  Dean,  (1879)  13  Ch,  D. 
512  ;  and  see  I'aahard  ct  LeraMor  v. 
I'aniUtrdet  Lecamor  Motor  Cy.,  (I90I) 
2  Ch.  513. 


INMOCENT  INFRINGEMENT. 

point  whether  an  action  for  damages  would  lie  for  the  infringe- 
ment of  a  trade  mark,  save  in  cases  where  the  defendant  had 
acted  with  knowledge  of  the  plaintiff's  claim.    The  Act  of  1905, 
however,  tends  to  remove  this  uncertainty.    Where,  however, 
there  is  a  proved  continuous  user  by  an  unregistered  person  or 
his  predecessors  in  business  of  a  trade  mark,  for  specific  goods, 
from  a  date  anterior  to  that  at  which  another  person  registered 
the  same  mark,  for  similar  goods,  in  compliance  with  statutory 
requirements,  it  is  expressly  provided  (s.  41,  paragraph  2)  that 
nothing  in  the  Act  of  1905  shall  entitle  the  proprietor  of  the 
registered  mark  to  object  (upon  proof  of  user)  to  such  other 
person  being  also  put  upon  the  register.    And  thenceforward 
the  right  of  user  in  both  will  be  concurrent.     The  courts  of 
common  law  originally  made  no  distinction  between  cases  of 
infringement  of  a  trade  mark  and  ordinary  cases  of  fraudulent 
imitation  of  a  trade  name  or  description.    In  both  alike  it  was 
considered  that  the  intent  to  deceive  was  an  essential  element  of 
the  wrongful  act  (a).     In  Cmn-shay  v.  Thompson  (b)  the  defen- 
dants had  used  a  trade  mark  resembling  that  of  the  plaintiff, 
and  on  their  attention  being  called  to  the  matter  had  refused  to 
desist.     It  was  held  that  the  plaintiff  must  prove,  not  merely 
that  the  defendants'  trade  mark  was  so  like  his  own  as  to  be 
calculated  to  deceive,  but  that  the  defendants  had  used  it  with 
the  intention  of  supplanting  him,  and  that  the  mere  fact  that 
the  defendants  were  aware  of  the  resemblance  did  not  necessarily 
give  him  a  cause  of  action  (c). 

Where  fraud  was  once  proved  the  plaintiff  was  entitled  to  a 
verdict,  even  though  he  did  not  prove  any  actual  damage.  His 
right,  it  was  said,  was  necessarily  injured  (d). 

The  courts  of  equity  intervened  by  injunction  to  prohibit  the 
continuance  of  any  conduct  or  practice,  whether  by  infringement 
of  trade  mark  or  otherwise,  which  was  likely  to  deceive  the 
public,  and  thus  unfairly  divert  to  one  trader  the  custom 
intended  for  another  (e).    Apparently,  however,  in  all  cases,  the 
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Common  law 
rule. 


Ejuity  mle. 


(a)  Paiftim  v.  SHelling,  (1901)  A.  C. 
309. 

(*•)  (1842)  4  M.  &  G.  357. 

(<•)  Zerer  Brot.,  Ltd.  v.  Bedingjield, 
(1899)  80  L.  T.  100. 


(rf)  Bhtjield  v.  Payne,  (1833)  4  B.  & 
Ad.  410. 

(c)  Ihwltham  v.  Puttiige,  (1872)  L.  R. 
8  Ch.  'Jl. 
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In  what  sense 
a  trade  mark 
a  property. 


TRADB  MASKS  AND  TBAOE  NAMES. 

gist  of  the  action  was  the  intent  to  deceive  (a).    They  also,  in 
all  cases  where  fraud  had  been  practised,  would  make  the  oflfend- 
ing  party  refund  the  profits  which  he  had  made  by  reason  of  his 
fraud.    But  in  cases  of  infringement  of  trade  mark  it  was  said 
that  the  rule  went  further,  and  that,  even  where  the  imitation 
was  innocent  and  unintentional,  the  party  could  not  only  be 
restrained  as  to  the  future,  but  made  to  pay  compensation  as 
to  the  past.     In  Millington  v.  Fox{h),  which  for  the  first  time 
laid  down  the  rule  that  a  non-fraudulent  infringement  must  be 
restrained  by  injunction,  it  seems  to  have  been  assumed  as  a 
corollary  that  in  such  a  case  an  account  of  the  profit  made  by 
reason  of  the  infringement  might  be  ordered.    In  a  later  case  it 
was  said  that  if  a  man  had  made  use  of  another's  trade  mark, 
although  he  had  acted  innocently  at  the  time,  yet  when  the 
mistake  was  discovered,  he  ought  to  be  made  to  refund  profits 
which  had  in  fact  been  made  at  the  expense  of  another's  right 
"  If  he  seeks  to  keep  in  his  pocket  profits  which  he  has  made  by 
representing,  however  innocently,  that  his  goods  are  another 
person's,  after  he  has  been  told  of  the  fact,  it  is  fraud  "  (c).    It 
is.  '.owever,  one  thing  to  say  that  a  man  shall  not  be  permitted 
to  carry  on  a  practice  when  once  its  unfairness  has  been  pointed 
out  to  him,  another  to  make  him  pay  damages  for  that  which  he 
did  while  his  ignorance  continued.    In  EdeUten  v.  EdeUten  (d) 
Lord  Westbury,  while  granting  an  injunction  to  restrain  an 
mfringement  of  a  trade  mark,  refused  to  grant  an  inquiry  as  to 
the  profits  made  by  the  defendant  through  the  infringement 
previously  to  his  attention  having  been  directed  to  it.    In  the 
later  case  of  Ileddaway  v.  Bentham  Hemp-spinning  Co.  (e)  it  was 
assumed  by  Smith,  L.J.,  that  fraud  was  essential  to  a  claim  for 
damages. 

The  ground  on  which  it  is  said  that  damages  may  be  given  for 
an  infringement  of  a  trade  mark  without  proof  of  fraud,  or  even 
of  knowledge,  is  that  the  right,  being  exclusive  in  its  nature,  is 
a  right  of  property,  and  that  where  a  right  of  property  is  infringed 


(a)  Panoiu  v.  Oilletple,  (1898)  A.  C. 
239. 

(A)  (1837)  3  My.  &  Ur.  338. 

((•)  Per  raKe-Wnof),  V.-C,  ^PAHdn^w 
V.  Battett,  (1864)  33  L.  J.  Ch.  p.  364, 


This  seems  hardly  consistent  with  the 
decision  in  Derry  v.  Peek,  (1889)  U 
App.  Cas.  337. 

(rf)  (1863)  1  De  G.  J.  i  S.  185. 

(0  (1892)  2  Q.  B.  p.  648. 


NATCRE  OP  PROPBIETART  RIOHT. 

the  motive  or  knowledge  of  the  infringinR  party  are  immaterial  («). 
It  cannot,  however,  he  said  to  he  a  universally  true  proposition 
that  a  damage  to  the  subject-matter  of  a  right  is  an  injury  to  the 
right  Itself.     A  trade  mark  is  indeed  l.y  statute  invested  with  the 
various  attrihutes  of  property.    An  injury  to  it  is  not  a  mere 
personal  wrong,  but  in  case  of  death  will  pass  to  the  personal 
representative  (i).     It  is  both  by  the  general  law  and  statute 
capable  of  assignment,  not,  however,  as  a  separate  subject- 
matter,  but  only  in  connection  with  the  goodwill  of  the  business 
concerned  in  the  goods  for  which  it  has  been  registered  and  is 
determinable  with  that  goodwill  (.).     Yet  a  trade  name,  which 
bears  some  analogy  to  a  trade  mark,  but  which  has  never  been 
said  to  be  property,  exactly  speaking,  is  assignable  in  the  same 
way  (d).     It  is  besides  not  strictly  true  that  the  right  in  a  trade 
mark  is  exclusive.    A  man  might  have  a  trade  mark  good  as 
against  A.  and  not  good  as  against  B.  (e).    A  trade  mark,  there- 
fore, although  it  may  be  a  property,  is  property  in  a  peculiar 
sense,  and  it  does  not  seem  a  necessary  consequence,  apart  from 
the  obvious  trend  of  recent  legislation,  that  an  infringement 
should  be  treated  on  the  same  principle  as  a  trespass  to  land  or 
goods. 

The  statutory  necessity  for  registration,  although  it  does  not 
in  terms  alter  the  nature  of  the  right  in  a  trade  mark  does 
nevertheless  make  it  more  definite  and  exclusive.  Whether  or 
no  this  fact  has  any  bearing  on  the  question  of  liability  for 
innocent  infringement  is  a  matter  to  be  deduced  by  implication 
rather  than  from  the  express  words  of  the  statute.  The  registra- 
tion of  a  trade  mark  at  any  rate  interposes  an  additional  difficulty 
in  the  way  of  persons  who  endeavour  to  plead  their  ignorance  of 
its  existence. 
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(«)  This  appears  to  be  the  view  of 
Lord  Cnims:  Siiiger'n  Machhw  Manu- 
facturers V.  mUon,  (1876)  3  App.  Cas. 
p.  391. 

(A)  Oakey  ^-  Son*  v.  Dalton,  (1S87) 
35  Ch.  D.  70u. 

(f)  5  Ed.  VII.  c.  15,  g.  22 ;  and  see 


Ifall  V.  Barruivn,  (18('..S)  4  Dc  G.  J.  &  S. 
150  ;  46  k  47  Vict.  c.  Tu,  i.  70  ;  and  Sfc 
Jiatt  V.  Dunnett  (1899).  A.  C.  428. 

(d)  Thonieloe  v.  Hill,  (1894)  1    Ch. 
569. 

(e)  linrgeit  v.  Burgett,  (1853)  3  De 
G.  M.  &  O.  896. 
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Canadian  Notes  to  Chapter  XXI. 
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PART    I. 
COPYRIGHT. 

COPYRIGHT  LEGISLATION. 

The  Canadian  Copyright  Act  ia  now  R.  S.  C.  1906,  c.  70.  This 
Act  has  "  created  only  a  local  or  strictly  Canadian  copyright, 
leaving  unaffected  rights  acquired  or  existing  under  the  Imperial 
statute  "  (o).  ^ 

See  also  the  notes  to  chapter  70  in  annotated  edition  of  R.  S.  C, 
190r>,  for  a  history  of  the  legislation. 

The  Imperial  Copyright  Act  (5  &  6  Vict.  c.  45)  is  in  force  in 
Canada  (b). 

Sect.  152  of  the  Imperial  Customs  Consolidation  Act  (39  &  40 
Vict. c.  36),  prohibiting  the  importation  into  the  British  possessions 
abroad  of  reprints  of  copyright  books,  isnot  in  force  in  Canada  (c). 

The  Imperial  Act  25  &  26  Vict.  c.  68,  relating  to  copyright  in 
works  of  fine  art,  is  not  in  force  in  Canada  (rf). 

FOREIGN  AUTHORS  (e). 

The  present  Copyright  Act  protects  the  productions  of  foreign 
authors,  wheresoever  resident,  where  there  is  a  first  or  contem- 
poraneous publication  within  the  Empire  (/). 

LITERARY  SKILL  NOT  ESSENTIAL  (^). 

Literary  merit  is  not  a  necessary  ingredient.  "  The  purely 
commercial  or  business  character  of  the  composition  or  compila- 
tion does  not  oust  the  right  to  protection  if  time,  labour,  and 
experience  have  been  devoted  to  its  production  "(h). 

COMPILATIONS  (i). 
Where  the  compilation  was  a  dictionary,  and  the  evidence 


(a)  Black  V.  Imperial  Book  Co.,  8 
O.  L.  R.  at  p.  17  (1904)  ;  35  S.  C.  R. 
488. 

('/)  Maclellnn,  J.A.,  in  Bldck  v.  Im- 
2>erial  Book  Co.,  H  O.  L.  R.  !»  (1904), 
citing  iSiuilet  v.  Bedford,  (1877)  1  A.  K. 
436. 

{/)  Black  V.  Imperial  Book  Co.,  8 
O.  L.  R.  atp.  13(iy04). 

(rf)  OrarPH  v.  Gorrie,  32  0.  R.  266  ;  1 
O.  L.  R.  30U  ;  (lyu3)  A.  C.  41*6. 


0)  P.  678,  tvpra. 

(f)  Life  Pnhliiliing  Co.  v.  Bote  Pvh- 
lithing  Co.,  12  O.  L.  R.  38(!  (1906)  ; 
Jrfferyi  v.  Boo»eij,  (1854)  4  H.  L.  C. 
815  and  Botttledge  v.  Low,  (1868)  L.  R. :) 
H.  L.  100,  discusscHl.  Vt.  Morang  v. 
Piiblinheri  Syndicate,  32  O.  H.  393. 

(g)  P.  679,  sv^n-a. 

{h)  Per  Boyd,  C,  in  Churchy.  Linton. 
25  O.  R.  131  (1894). 
(')  P.  683,  tvpra. 


Canadian  Notat« 

showed  that  the  publication  complftined  of  treated  almost  all  its 
subjects  in  the  exact  words  used  in  the  dictionary  firs:  published 
and  repeated  a  great  number  of  errors  that  occurred  in  the 
plaintiff's  work,  it  was  held  a  prima  facie  case  of  piracy— a  book 
made,  not  "  with  the  pen,  but  with  the  scissors  and  paste-pot "  (a' 
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PART  II. 

PATENTS  ih). 

Patents  for  inventions  are  governed  by  R.  S.  C.  1906,  c.  69  Canada, 
(Patent  Act)  (i'). 

WHAT  IS  A  PATENT  (f/). 

In  Barter  v.  Smith  (e)  it  was  held  that  the  granting  of  letters 
patent  to  inventors  is  not  the  creation  of  an  unjust  monopoly  nor 
the  concession  of  a  privilege  by  mere  gratuitous  favour,  but  it  is 
a  contract  between  the  State  and  the  discoverer,  which,  in  favour 
of  the  latter,  ought  to  receive  a  liberal  interpretation. 

The  proper  procedure  to  set  aside  a  patent  is  by  scire  facias  on 
the  Jiat  of  the  Provincial  Attorney-General  (/). 

NEW  COMBINATION  ((,). 

A  new  application  of  old  and  well-known  things  may  be 
patentable.  In  every  case  of  this  description  one  main  con- 
sideration seems  to  be  whether  the  new  application  of  old  things 
lies  so  much  out  of  the  track  of  the  former  one  as  not  naturally 
to  suggest  itself  to  a  person  turning  his  mind  to  the  subject,  but 
to  require  some  application  of  thought  and  study  {/(). 

The  mere  aggregation  of  parts  not  in  themselves  patentable 
and  producing  no  new  result  due  to  the  combination  itself  is  no 
invention  (i). 


(a)  Oiiiieuj-  v.  Beauchemin,  31  S.  C.  R. 
370(1901). 

(4)  V.  ti»6,  mpra. 

(c)  A|iiiurently  a  grant  of  patent  in 
England  has  no  force  in  Canada ;  see 
Adam*  v.  I'ed,  1  L.  0.  U.  130. 

(rf)  P.  «yc,  oiipra. 

(«•)  2  Ex.  C.  It.  455.  This  case  was 
overruled  on  another  point  in  J'otcer  ^, 
Oriffin,  .33  t*.  V.  \\.  3i»  (1902) ;  see  also 
Hhnrple*  v.  Xationiil  Miinii/actHniiij 
Co.,  y  Ei.  V.  K.  ioC,  as  to  narrow 
construction. 


(/)  (^iieen  v.  Pafffe,  5  P.  R.  292.  Cf . 
^iieeii  V.  /iail,  27  f.  C.  K.  Ui> ;  (^een 
V.  La  Fori-e,  4  Ex.  C.  R.  14  ;  f/ueen  v. 
fleneral  JCngineerinij  Co.,  G  Ex.  C.  JJ. 
32!*. 

(i/)  P.  098,  tvpra. 

(h)  llii-hncll  V.  Petersten,  24  Ont.  A.  R. 
427,  citing  Penn  v.  Jiibbn,  L.  R.  2  Ch. 
127.  Cf.  Feilerattoii  Jirund  Salmon 
Canninij  Co.  v.  Shoii,  7  B.  C.  R.  197  ; 
3  S.  C.  R.  37f<. 

(•)  Hunter  V.  Carrirh,  11  S.  C.  E. 
300. 
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The  Hulwititntion  of  a  mere  mechnnica]  equivalent,  hucIi  as  steel 
HpringB  for  indiarubber,  is  destitute  of  patentable  invention  (a). 

CONSTITUENT  PART  OF  PATENTED  ARTICLE  (/.). 

A  patent  for  an  apparatus  which  corabineH  a  particular 
invention  by  the  patentee  with  other  thingH  which  are  not  his 
invention  is  not  infringed  by  an  apparatus  which  does  not  include 
the  patentee's  particular  invention  {r). 

UNWORKABLE  PATENTS  (d). 

Where  the  original  patent  proves  unsatisfactory  the  inventor 
may  make  an  improvement  sufficiently  dissimilar  to  obtain  a 
new  patent ;  but  the  new  patent  will  pass  under  an  agreement 
to  sell  the  invention  and  all  improvem'  nts  (e). 

PREMOUS  USE  (/). 

The  inventor's  own  prior  use  of  the  invention  is  no  bar  to  the 
validity  of  a  patent  (g),  but  a  public  user  with  his  consent  is 
fatal  (/().  The  sale  of  a  single  machine  before  patent  loses  the 
inventor  his  right  to  a  patent  (t).  Public  user  in  a  foreign 
country  is  a  good  defence  to  an  action  for  infringement  (fc), 
but_  not  the  prior  invention  (without  disclosure  to  the  public)  by 
an  independent  foreign  inventor  (/). 

PREVIOUS  DISCLOSURE  (m). 

The  cabalistic  words  "  pat.  applied  for  "  do  not  extend  to  pre- 
venting the  ad  interim  manufacture  of  the  invention  nor  the 
subsequent  sale  of  the  articles  thus  manufactured :  "  They 
bought  from  the  plaintiff  for  value  in  open  market,  as  it  may  be 
said,  an  invention  which  the  plaintiffs  must  have  known  was  not 
covered  by  any  patent  in  this  country,  and  though  he  had  lodged 


(rt)  Jldll  V.  Crnmitton  f'omet  Co^  13 
S.  I".  H.  469  ;  WitHfr  v.  (\niUhard,  22 
S.  C.  R.  178.  Cf.  MitrheU  v.  Ilaneock 
Itttpiratu)-  Co.,  2  Ex.  C.  R.  539,  trifling 
change. 

(A)  r.  698,  tupra. 

((■)  Barclay  v.  MeArity,  1  N.  B.  Eq. 
Itcp.  1  ;  Littk  V.  Miller,  !SteTen»'  Digest, 
Mrd  ed.  p.  574. 

(d)  P.  698,  itupra. 

(e)  Jone*  v.  Itu»»Hl,  1  N.  B.  Eq.  232. 
(/)   P.  699,  rupra. 

(if)  SHmnifm  v.  Ahell,  15  Or.  .")32. 


(A)  Jionathan  v.  Bowmanrille  Fiinii- 
turf  Manufarturing  Co.,  31  U.  C.  R. 
413  ;   Patric  r.  Sylrnter,  23  Or.  .")73. 

(i)  ire»»in  V.  O'ppin,  19  Or.  »12!>. 

(*)  Vannflrman  v.  Leonard,  2  l'.  C.  1!. 
72. 

(0  Queen  v.  La  Force,  4  Ex.  C.  U. 
14.  Seenlso  Kmith&Goldie,  UH.  (".  K. 
46  !  American  Ihinlop  Tir*  O).  v.  Goolil 
fiieycle  Co.,  «  Ex.  C.  B.  223,  prior 
inventor. 

{ill)  V,  699,  tiijtru. 
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It  with  an  obligation  not  to  manufacture  it  Leru  "  («^ 
DISCLOSURE  TO  ASSISTANTS  (6). 

If  a  person  be  expresflly  enRaged  to  invent  or  improve  a  machine 
or  process  o  any  kind  for  another,  the  invention  Sr  procer's  he 
proi)erty  of  the  one  for  whom  it  is  done  (d).  ^ 

DURATION  OP  PATENT  (e). 

Formerly  a  Canadian  patent  expired  as  soon  as  anv  forpi^ 
(e.g,,  British)  patent  for  the  «ame  invention  erting  atlnyS 
during  the  continuance  of  the  Canadian  patent  expired  (7) 

But  this  law  has  been  amended  by  sul.-s.  a  of  R.  S.  C.  1906 
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PATENT    FOR    COMBINATION  (g). 

♦>,f /**?"*  for  a  mechanical  combination  is  not  infringed  unless 
the  CO  nbmation  is  taken  .n  essence  and  in  substance  (h).  uTo 
taken  the  patent  is  infringed  (i). 

VENUE    IN    ACTION    FOR   DAMAGES, 
for  infnngeme..t  is    laid,    as  against  a  defendant  corporation" 


('/)  i'«?r  Osier,  J.A.,  in  lirfnr  Sport- 
ing (Jmth  Co.  V.  Harold  A.  WiUun  Co., 
7  O.  L.  R.  570. 

(*)  P.  700,  tvpra. 

(t)  Clark  V.  GrijKthH,  24  N.  II.  .U. 
"><'7  :   of.  i<»o»  V.  IftmtoH,  8  O.  K.  "21. 

('/)  llomthan  v.  Howmannlle  Furni- 
ture Mamifacturiiig  Co.,  31  V.  C.  U. 
41»  ;  cf.  Qmimy  v.  Ottawa  .Street  Jl»., 
(1904)  8  Ex.  f.  R.  432. 

(»")  r.  707,  Mijira. 

(/)  J)tiniiHioH    Cotton   Mill*    Co.    v. 

C.T. 


O'fiural  JAigiru-rring  Co.  of  Ontario, 
(ltm2)  A.  C.  S70  ;  »ve  Auer  Light  Co. 
V,  DreicM,  >.  C.  R.  55  ;  28  S.  V.  K 
ti0«. 

(g)  P.  709,  m/ira. 

(/i)  Jo/tfiv.  dalbraith,  9  B.  C.  R.521. 

(')  Short  V.  Fedfration  BruHd  Sal. 
moH  Canning  Co.,  7  IJ.  C.  H.  197  •  ;hi 
S.  C.  R.  H7H. 

(k)  U.  S.  (\  H"Oi;,  c.  fi!!, 

(/)  .««r<  V.  Federation  liraKd  Sal- 
won  Canning  Co.,  «  B.  C.  R.  385,  436. 

55 
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PART  III. 


TRADE  MARKS  AND  TRADE  NAMES  (a). 

LEGISLATION. 

The  Trade  Mark  «\nd  Design  Act  is  R.  S.  C.  1906,  c.  71. 
The  Criminal  Code  (b)  deals  with  the  forgery  of  trade  marks 
and  the  fraudulent  marking  of  merchandise  (c). 

RIGHT    TO    EXCLUSIVE    USER  (d). 

The  essential  elements  of  a  legal  trade  mark  are — (1)  the 
universality  of  a  right  to  its  user,  i.e.,  the  right  to  use  it  the 
world  over  (e)  as  a  representation  of  or  substitute  for  the  owner's 
signature  (/) ;  (2)  exclusiveness  of  the  right  to  use  it. 

First  use  is  the  prime  essential  of  a  trade  mark  (g),  and 
evidence  of  prior  user  can  be  given  to  invalidate  one  (h). 

IMITATION    OF    TITLE    OF    PERIODICAL  (i). 

In  Carey  v.  Gost  (k)  the  defendant  was  enjoined  from 
publishing  a  paper  called  the  Traveller  in  infringement  of 
an  existing  periodical  called  the  Commercial  Traveller  and 
Mercantile  Journal. 

MISREPRESENTATION  (0- 

The  principle  on  which  the  Court  protects  trade  marks  is  that 
it  will  not  permit  a  person  to  sell  his  own  goods  as  the  goods  of 
another ;  a  person,  therefore,  will  not  be  allowed  to  use  names, 
marks,  letters  or  other  indicia  by  which  he  may  pass  off  his  own 
goods  to  purchasers  as  the  manufacture  of  another  person  (m). 

DESCRIPTIVE    WORDS  (n). 
Property  cannot  be  acquired  in  marks,   &c.,  known  to  a 


(a)  P.  713,  mipra. 

(A)  Now  K.  8.  C.  190«,  c.  146. 

((•)  SB.  48fi— 495.  See  Rrje  v.  Crut- 
ffnden,  10  O.  F,.  R.  80  ;  liejp  v.  Irriiie, 
"J  O.  L.  R.  38l» :  Hrg.  v.  T.  Jiaton  Co., 
31  O.  H.  27r,  ;  t^een  v.  Authier,  <).  R. 
i>  Q.  B.  14«i ;  ^fueen  v.  Bowarth,  I  Can. 
C.  (".  243. 

(rf)  r.  714,  »Mpra. 

(<•)  See  Smith  v.  Fair,  14  O.  R.  729, 
an  to  foreign  user  ;  Daru  w.  Kentirdy, 
13  Or.  S2d,  positiuu  o(  alieu. 


(/)  Hu*h  Matrtifaeturiitg  Co.v.I/uh- 
ton,  3  Kx.  C.  R.  557. 

(^)  Graff  V.  Siuiw  Drift  Bakimj 
Powder  Co.,  2  Ex.  C.  R.  5(i8. 

(h)  Partlo  V.  Todd,  12  O.  B.  171  ;  14 
A.  R.  444;  17  S.  C.  B.  196. 

(»)  P.  71.5,  impra. 

(*)  11  O.  R.  619. 

(0  P.  716,  ntpra. 

(m)  MiCall  V.  Tlieal,  28  Gr.  48. 

(«)  1'.  717,  supra. 
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particular  trade  as  desifniatin"  nuaJitv  mprolv  ar^A  ^^t.  ■    xu 

GEOGRAPHICAL    WORDS  (6). 
In  Armstrong y.  Rnynes  {c)  the  defendants  as  well  as  olaintiff 
manufactured  lime  at  Greenhead.  and  the     defendants    weS 

rear"mV"%3hrrH'^        k  similar  to  plaintiffs%r:eT 
neaa  ume.        i'robably  this  decision  must    be  considered    «.a 

FANCY   OR   INVENTED  WORDS  («). 

ihfi^,^^^  '  'r*'.^  ^^  invented  word  will  not  give  the  inventor 
thereof  any  .^elusive  rights  in  the  words  bythich  thHrtiSe 
meant  18  described.  Thus,  when  the  word  comp  ained  of  wt 
"Sta-Zon."  and  the  plaintiff's  word  was  "  Shur-oT'  meanZ 
an  eye-glass  referred  to  in  plaintiff's  literature  as  "onto  sS? 
S?;  A.f  A  T.  g^*««  tbat  stays  on,"  this  reference  did  not  make 
the  defendant's  word  a  colourable  imitation  (y). 

IDENTICAL   OR  VERY    SIMILAR  (g). 

Visual  resemblance  is  not  necessarily  the  only  thine  to  be 

considered  ;  the  possibility  of  confusion  to  the  ear  may  also  bJ 

an  element     Thus,  the  letter  "  B  "  stamped  by  defendants  on 

letter" '  D '' ?tZ  "manufactured  by  them  in^he  sLe  way  a  \he 

REGISTRATION  (/). 
Ownership    is    a    condition    precedent    to   registration   (k). 
Registration  is  a  condition  precedent  to  a  right  of  action  (/). 

vinVr^lJu^'^""'  *°  assignment  is  not    necessary  to   the 
validity  of  the  assignment  (w) 

Subsequent  registration  of  a  mark  in  Canada  is  not  invalidated 
by  prior  registration  m  the  United  States  («). 
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(a)  Partlo  V.  lodd,  17  S.  C.  R.  19t>. 

(*)  P.  717,  tupra. 

(r)  Stevens'  Digest,  3rd  ed.,  31(i.  Cf. 
Roue  V.  McLean  Publishing  Co.,  24  A.  U. 
240  ;  Jtobinton  y. Bogle,  18  O.  R,  387. 

(rf)  P.  717,  ivpra. 

(«)  P.  718,  lupra. 

(/)  Kerttein  v.  Cohen,  11  O.  L.  R.4r>t! 
(I'JOb),  Mulock,  C.J.  This  literature 
appfwrs.  howfivfr,  t.-,  hare  affectai  the 
case  to  the  extent  of   depriving   the 


defendants  of  their  costs. 

{</)  P.  718,  »uin-a. 

(h)  Doiaii  V.  Hogadore,  11  0.  L.  R. 
321  (190«i),  Mulock,  C.J. 

(')  P.  727,  npra. 

(k)  See  Partlo  v.  Todd,  14  Ont.  A.  H 
444  ;  Groff  v.  Sninc  Dnft  Baking  Poic- 
der  Co.,  2  Ex.  C.  R.  568. 

(/)  Ste  Smith  v.  Fair,  14  O.  R.  729. 

(ot)   C^ny  T.  6W«,  il  O.  K.  oI9. 
(h)  Jforte  V.  Martin,  5  L.  N.  99. 
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Officers  of  courts  of  justice  act  either  judicially  or  minis- 
terially. A  judicial  act  is  one  which  involves  the  exercise  of  a 
discretion,  in  which  something  has  to  be  heard  and  decided.  A 
ministerial  act  is  one  which  the  law  points  out  as  necessary  to 
be  done  under  the  circumstances,  without  leaving  any  choice  of 
alternative  courses.  Every  purely  formal  step  in  a  legal  process, 
and  everything  which  is  necessary  to  carry  into  execution  what 
has  been  judicially  decided,  is  ministerial. 

It  is  not  always  easy  to  exactly  distinguish  between  the  two 
classes  of  acts.  If  application  is  made  to  a  magistrate  to  issue  a 
distress  warrant  against  a  defaulting  ratepayer,  he  has  jurisdic- 
tion to  inquire  as  to  whether  the  rate  has  been  duly  made  and 
published,  and  as  to  whether  it  has  been  paid,  but  if  satisfied  on 
these  points,  he  is  bound  to  issue  his  warrant,  and  cannot  deal 
with  any  question  of  rateability  (a).  The  issuing  of  the  warrant, 
therefore,  is  a  ministerial  act,  though  the  preliminary  inquiry  is 
a  judicial  act({>).  On  this  analogy  it  was  sought  in  Linfurd  v. 
Fitzroy  (r)  to  recover  damages  aguinst  a  magistrate  in  an  action 
for  iuireasonably  refusing  to  take  bail  in  a  case  of  misdemeanour, 
and  it  wp.s  contended  that,  though  the  magistrate  might  have  a 


(a)  In  case  of  tender  of  |iart  payment, 
the  nia^'JHtrate  may.  /«  lih  dmrniiini, 
issue  his  warrant  in  re.s|ie(.-t  nf  tin-  noii- 
tenderod  pail  uui^  .    lir^  \.  diUrtpir, 


(1!N)4)  1  K.  II.  174.     And  see  WiU»,  Kr 
parte,  (I!«t3)  2U  T.  L.  K.  150. 

(A)  See  bflow,  j>.  744. 

{,<■)  {Ini'H)  13  y.  B.  24o. 
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judicial  diBcretion  as  to  the  sufSciency  of  the  bail  tendered  yet 
when  this  preliminary  condition  was  satisfied  his  duty  became 
simply  ministerial.  The  Court,  however,  held  the  duty  could  not 
be  thus  split  and  divided,  an.l  that  it  must  be  treated  as  purely 
judicial.  In  Garnett  v.  Fcrrand  („)  it  was  held  that  a  coroner  in 
ordering  a  person  to  be  e.xcluded  from  his  court  was  acting 
judicially  (h).  * 

And  first  as  to  judicial  acts.    Responsibility  depends  not  upon  Judicial  «t.. 
the  particular  office  which  the  party  holds,  but  upon  the  function 
which  he  performed  on  the  occasion  in  question. 

Different  notions  on   this    subject  seem   to  have  prevailed 

formerly.      Thus  Holt,   C.J.,   in   Groenrelt  v.   Buru^ell,  says  • 

"  Commissioners  of  bankrupts  may  commit  a  man  for  refusing  to 

be  exammed  concerning  the  estate  of  the  bankrupt,  but  they  are 

not  judges,  and  their  proceedings  are  traversable  "  (<•).     But  in 

Domellv.Impej/id)  it  was  held  that  such  commissioners  were 

entitled  to  the  full  protection  of  the  judicial  position  (e).     Sub- 

ordinate  officers  of  courts  of  justice,  many  of  whose  duties  are 

ministerial,  frequently  act  judicially  as  well,  and  on  the  other 

hand  magistrates,  who  are  the  judges  of  courts  of  summary 

jurisdiction,   have  also    certain  ministerial   functions.      Thus, 

the  assembly  of  licensing  justices  at  brewster  sessions  is  not 

a  court  of  summary  jurisdiction,  there  being  no  lis  and  no  con- 

troversy  inter  part.8{f);  apparently,  however,  the  coijirming 

authority  is  (p). 

In  oonsideiingthe  responsibility  for  judicial  acts  it  is  necessary  Different 
to  bear  in  mind,  first,  the  distinction  between  couris  of  record  ''''"'» <>' 
and  courts  not  of  record,  and,  secondly,  between  the  Supreme  '*"'^' 
Court   and  courts  of  limited  jurisdiction.      Courts  of  record 


(a)  (1827)  C.  n.  *:  C.  611. 

(A)  See  too  an  to  the  distinction 
between  a  judicial  and  niinistorial  act, 
Hard  V.  Ftfemaii,  (1852)  2  fr.  C.  L.  K. 
460,  in  which  case  the  Irish  Exch«iuor 
Chamber  were  e<iu»Uy  divided  an  to 
whether  a  county  jud(j[e  on  receiving 
notice  of  appeal  acted  jmlicially  or 
mini»tcrially. 

(")  (16«9)  Lord  Raym.  p.  4(17. 

(^  (iH23)  i  n.  i  C.  ifiS,  overruling 
MUUr  V.  Smre,  (1777)  2  W.  Bl.  IMl. 


(*■)  So  also  the  General  Council  of 
il-Hlical  Kducation  appear  to  be  acting 
judicially  in  invogligatinK  a  cliarjre  of 
inf»niiiu!i  conduct  in  u  proferaional  re- 
spect brought  against  a  medical  practi- 
tioner :  Aiamt  V.  Thf  (ienfral  Omn- 
ril  of  Medical  Kdtn-atiim  and  Hegitlra- 
tioH,  (l8K'.t)  23  y.  B.  D.  400. 

(/)  JUmlUr  V.  Kent  Jtutim,  (1897) 
A.  V.  :,m. 

(g)  Ji«V.v.Maiieh'nterJtittica,{lsm 
1  W.  B.  571. 
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jurisdiction  of 
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of  record. 


OFFIOEBS  OF  JUSTICE. 

include  the  Supreme  as  well  as  various  inferior  courts.  The 
essential  feature  of  such  courts  is  that  their  proceedings  can  be 
proved  only  by  their  own  official  record,  and  that  their  judges 
possess  the  power  to  punish  for  contempt  of  court.  Judges  of 
the  Supreme  Court  may  punish  for  contempt  wherever  com- 
mitted. Judges  of  inferior  courts  of  record  can  only  deal  with 
contempt  in  the  face  of  the  Court  itself  (o).  Judges  not  of  record 
have  no  judicial  power  in  respect  of  contempts  as  such,  though 
they  may  direct  the  removal  of  persons  disturbing  their  pro- 
ceedings ;  and  have  jurisdiction  to  bind  over  the  offender  in 
recognizances  to  be  of  good  behiiviour. 

If  an  act  purport!  ig  to  be  judicial  is  alleged  as  a  legal  wrong, 
the  plaintiff  may  seek  to  establish  his  case  in  two  ways  :  first,  on 
the  ground  that,  although  the  act  was  within  the  scope  of  the 
authority  given  by  law,  it  was  not  an  honest  exercise  of  discretion, 
but  on  the  contrary  proceeded  from  corrupt,  malicious,  or  other 
improper  motives;  secondly,  on  the  ground  that  the  act  in 
question  was  not  a  judicial  act  at  all.  but  a  pure  tort  committed 
under  the  colour  of  judicial  authority.  The  cause  of  action  may 
be  either  an  abuse  of  jurisdiction,  an  absence  of  jurisdiction,  a 
disqualifying  interest  tending  to  a  real  likelihood  of  bias  and 
consequent  abuse  of  justice  (6),  or  a  disregard  of,  or  a  misappre- 
hension Ub  to,  the  ordinary  rules  of  procedure  (c). 

It  is  well  settled  that  no  action  lies  in  respect  of  any  mere 
abuse  of  jurisdiction  of  a  court  of  record  (rf).  The  reason  for  this 
appears  to  be  that  it  is  a  less  evil  that  corrupt  or  malicious  judges 
should  be  protected  than  that  honest  judges  should  be  exposed 
to  the  risk  of  frivolous  and  vexatious  proceedings.  With  respect 
to  courts  not  of  record,  it  is  assumed  in  a  great  many  cases  that 
an  action  on  the  case  will  lie  in  respect  of  the  damage  caused  by 


lilt 


(a)  Beg.  v.  Lefmy,  (1873)  L.  R.  8 
Q.  B.  134.  As  to  county  courts,  see 
51  k.  52  Vict.  c.  4:.,  s.  162 

(*  Sex  V.  Sunderland  ./«<^(r<r,  (11(01, 
2  K.  B.  .307,  C.  A.  As  to  what  con- 
stitutes reasonable  likelihuul  of  bias, 
see  Rej;  v.  Temprtt,  (1902)  8C  L.  T. 
585  ;  Reg.  v.  Watrrford  Jtmticet,  (lltOl) 
2  Ir.  R.  548  ;  Hllder,  Em  parte,  (1H02) 
86  J.  i'.  701.     A  jualiee  by  n.-taining  a 


solicitor  to  oppose  a  licensing  applica- 
tion is  not  thereby  disqualifleil  from 
hearing  and  determining  the  application 
as  a  member  of  the  licensing  authority, 
lUx  V.  Ihthlin  Jtuticet,  (1904)  2  Ir.  7r>. 

(f-)  Hex  V.  Zo»»enheim,  (1S>03)  20 
T.  L,.  R.  121  ;  Reg  v.  Kettle,  (1005)  1 
K.  B.  212. 

(rf)  Floyd  V.  Barker,  (1607)  12  Rep. 
p.  23  ;  jar  Lord  Mauslielii,  UJ,,  Mtmign 


ABUSE  OP  JURISDICTION. 

a  wrongful  (a)  and  maliciou.s  judicial  decision  (b),  and  11  .t  12 
Vict.  c.  44.  8.  1.  is  framed  on  the  supposition  that  such  is  the 
state  of  the  law.  In  Gelen  v.  Hall  (c)  the  question  was  directly 
raised  whether  a  count  in  a  declaration  alleging  malicious 
and  unreasonable  conviction  of  the  plaintiff  by  the  defendant 
as  a  magistrate  disclosed  any  cause  of  action;  but  the  Court 
refused  to  decide  it.  and  sent  the  action  for  a  new  trial  on 
another  point. 

There  does  not.  however,  seem  to  be  any  reason  for  makin-  a 
distinction  between  courts  of  record  and  courts  which  are  not^of 
record  with  regard  to  the  liability  of  their  judges  for  any  abuse  of 
jurisdiction  of  which  they  may  be  guilty.  On  grounds  of  policy 
and  convenience  both  classes  are  entitled  te  equal  protection,  and 
m  a  recent  case  (d)  it  was  held  that  the  judge  of  a  consular  court, 
which  was  not  a  court  of  record,  was  entitled  to  the  same  degree 
of  protection  as  is  accorded  to  a  judge  of  a  court  of  record  by 
English  law. 

If  a  judicial  person  acts  outside  the  limits  of  his  jurisdiction.  Absence  of 
he  IS.  in  effect,  not  acting  as  a  judge  at  all.    His  official  character  ^""''diction. 
ia  no  protection  to  him, and  heis  responsible  for  the  consequences 
of  what  he  does,  just  as  a  private  individual  might  be.    In  this 
respect  there  is  no  difference  between  judges  of  one  kind  and 
another.     There  is,  however,  a  very  important  practical  distinc- 
tion between  judges  of  the  Supreme  Court  and  judges  of  limited 
jurisdiction.     The  former  have  to  determine  what  the  limit  of 
their  jurisdiction  is,  and.  therefore,  can  never  be  said  to  exceed 
their  authority,  unless,  indeed,  they  act  without  any  show  or  colour 
of  right  (e).    If  they  erroneously  assume  jurisdiction  there  ia  no 
power  which  can  correct  them  except  the  Legislature.    But  the 
lawfulness  of  the  proceedings  of  an  inferior  court  is  open  to 
inquiry  in  the  Supreme  Court  (/).     A  party,  therefore,  who 

v.   FabrigM,   (1774)    1    Cowp.  p.    172;       (IMO)  1   M.  ic  G.  p.  2ti3 ;  LUford  v. 

f'V.-n.y,  (1849)  13  Q.  B.  240. 

(r)  (1837)2  H.  &X.  379. 

(rf)  Haggtird  v.  I'elicier  Frervs, 
(1892)  A.  C.  r.i. 

(<■)  TaajTt!  V.  Downfi,  (1812)  3  Moore, 
P.  C.  36.  n. 

(/)  On  mandammi  \t  jurisdiction  has 
been  improperly  siiH-linr--!,  ■-■.?;  .-^rtk-rs-- 
if  an  illegal  order  has  been  made,  on 
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Fray  v.  JUackburi),  (1863)  3  H.  k  H. 
">"6  ;  Anderion  v.  Oorrie,  (189.'>)  1  Q.  B 
668. 

(a)  I>HUfy  y.Furdhnm,  (1904)  2  K.  B. 
^i-'  ;  S.  C.  (1904),  20  T.  L.  R.  639. 

(*)  BurUy  v.  Bethune,  (1814)  5 
Taunt.  r.80  ;  Taylor  v.  yetjield,  (1834) 
3  £.  Jc  B.  724  :  Kirby  v.  Slm/unn,  (1854) 
10  Kx.  368  ;  per  Cur.,  Care  v.  MouiUaiii, 
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OFFIOERB  OP  JtJBTICE. 

complains  of  having  suffered  a  wrong  under  a  judgment  or  order 
of  an  inferior  judge  has  a  practical  means  of  testing  the  validity 
of  the  act  of  which  he  complains.  Jurisdiction  may  be  wrongly 
assumed  through  error  of  law  or  fact. 

And  where  it  appears  upon  the  face  of  the  summons,  that  a 
justice  has  no  jurisdiction  in  a  matter,  yet,  nevertheless,  in  spite 
of  the  want  of  jurisdiction  he  proceeds  to  adjudicate  and  convicts 
(such  conviction  being  afterwards  set  aside  on  appeal),  the  mere 
fact  of  the  lack  of  jurisdiction  not  being  brought  to  the  justice's 
notice  at  the  time  of  the  hearing  of  the  summons  is  immaterial. 
It  being  provided  by  section  2  of  The  Justices  Protection  Act, 
1848  (o),  that  where  a  justice  of  the  Peace  does  an  act  without  or 
exceeding  his  jurisdiction  proceedings  will  lie  against  him  without 
alleging  that  the  act  complained  of  was  done  maliciously  and 
without  probable  cause  (i). 

1.  With  regard  to  error  in  law,  a  distinction  is  sometimes  made 
between  absence  of  jurisdiction  and  excess  of  jurisdiction.  If  on 
the  facts  before  him  a  judge  has  no  competence  to  deal  with  the 
matter  at  all  and  nevertheless  does  so,  he  acts  without  juris- 
diction  ;  if,  having  authority  to  deal  with  it  on  one  footing,  he 
deals  with  it  on  another,  he  acts  in  excess  of  jurisdiction.  An 
excess  of  jurisdiction  is  simply  an  absence  of  jurisdiction  as  to 
part  of  the  proceedings. 

Thus  it  is  an  excess  of  jurisdiction  for  a  judge,  in  a  trial 
without  jury,  to  deprive  a  successful  party  of  costs  (c). 

(a)  There  may  be  an  entire  absence  of  jurisdiction  from  the 
very  nature  of  the  case  dealt  with,  as  if;  prior  to  the  passing  of 
the  Burglary  Act,  1896,  a  court  of  quarter  sessions  should  take  on 
itsalf  to  try  a  man  for  burglary,  or  at  the  presentday  should  try  a 
man  on  a  capital  charge,  or,  a  county  court  judge  should  try  an 
action  of  libel,  or  adjudicate  on  the  infringement  of  a  registered 
trade  mark  (d) ;  or  from  the  fact  that  on  the  face  of  the  proceedings 
it  appears  that  the  necessary  conditions  precedent  have  not  been 
complied  with.    Thus,  where  a  statute  directed  that  a  summons 


prohibition  if  jurisdiction  has  been 
improperly  assumed. 

(o)  n  &.  12  Vict.  c.  44. 

(*)  Polleg  V.  Fordkam,  (1904)  91 
L,  T.  526. 


(<•)  Ciril  Serrict!  Co-operat ire  SiM-ii-ty. 
lid.  V.  ITie  General  Steam  Xarigaliiin 
Co.,  (1903)  2  K.  B.  756,  C.  A. 

(d)  Brno  V.  Hart,  (1906)  1  K.  B.  592, 
C.  A. 


TVi'-,.  '■W'' 


EKROR   OF   LAW. 

Should  be  served  on  the  party  charged  ten  davB  at  least  before 
the  hearing  and  the  plaintiff,  being  sunamoned  for  a  day  within 
the  appointed  time,  neglected  to  attend,  and  in  his  absence  was 
convicted  and  imprisoned,  it  was  held  that  the  whole  proceedings 
were  void  and  the  magistrate  liable  for  the  imprisonment  («1 
In  Jonesv  Gardon  (/,)  the  plaintiff  had  been  proceeded  a.ain.t 
under  a  statute  empowering  a  justice  of  the  peace  to  summon  a 
party  against  whom  a  complaint  had  been  made  to  appear  before 

Th?/f  I'.'Tr"'"'  ''  ^'""  ^"'^  ^«'«™"-  ^'•e^'^tter. 
The  defendant,  not  being  the  justice  before  whom  the  informa- 
tion had  been  originally  laid,  convicted  the  plaintiff,  who  under 
this  conwetion  was  imprisoned.  It  was  held  that  the  defendant 
was  liable,  since  the  only  person  who  had  jurisdiction  in  the 
matter  was  the  justice  issuing  the  summons.  A  defect  of  juris- 
diction may.  however,  be  cured  by  appearance  (c)  but  not  by 
appearance  under  protest  ((/). 

But  there  is  no  power  in  a  Court  or  a  judge  to  order  the  issue 
of  a  wnt  of  habeas  corpus  directed  to  a  person  who.  at  the  date  of 
the  order,  is  out  of  the  jurisdiction  (e). 

So.  if  a  justice  issues  a  warrant  in  the  first  place  to  apprehend 
on  a  charge  of  an  indictable  offence,  without  a  sworn  information 
m  writing  he  is  answerable  for  the  arrest  under  the  warrant, 
although  he  had  good  oral  evidence  before  him,  since  by  11  &  12 
Vict  c.  42.  8.  8,  an  information  in  writing  is  a  necessary  condition 
of  the  jurisdiction  to  issue  a  warrant  (/). 

(b)  The  cases  in  which  the  question  of  excess  of  jurisdiction  E.ce.«of 
most  frequently  arises  are  those  in  which  the  error  consists  not  J"''*'"<="°'^ 
m  wrongly  entertaining  a  matter,  but  in  dealing  with  it  in  the 
wrong  way.     If  a  man  is  put  on  his  trial  for  one  offence  and 
convicted  of  another,  or  if  he  is  convicted  of  one  offance  and 
punished  for  another,  the  conviction  in  the  one  case,  and  the 
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(a)  Mitchell  v.  Fitntei;  (1H40)  12  A.  ii 
E.  472  ;  and  see  lleg.  v.  Corlukott. 
(1898)  1  Q.  B.  582. 

(*)  (1842)  2  Q.  B.  fiOO. 

((?)  Jtfig.  V.  Hug/ifA,  (187it)  4  Q.  B.  D. 
614  ;  Moore  v.  Gawgee,  (IH'K))  25 
Q.  B.  D.  244. 

(rf)  I)i»wH  v.  irv//ji,  (1890)  26  Q.  B.  D. 

(«)  Jteie  V.  PiHchney,  (1904)  2  K.  B. 


84,  C.  A. 

(/)  hmifiuott  V.  irUl,  (1859)  10  Ir. 
f.  h.  U.  177,  see  Cnudle  v.  Sfijmmir. 
(1841)  1  Q.  B.  889.  For  other  insttaiices 
of  absence  or  ouster  of  juriBdiction.  see 
Hex  V.  Freneh,  Jloherh.  £>  jMiie, 
(1902)  1  K.  B.  t!37;  I/rj-  v.  /^.«rf,.». 
derry  jHaicen,  (1902)  2  Ir.  B.  2<!6 ; 
A7.i.»(*  V.  /?r.;r*,,  (1898)  78  L.  T.  .=,02. 
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commitment  in  the  other,  are  altogetlier  bad  (a).    In  Dai-ia  v. 
Capper  (h)  it  was  held  that  if  a  magiHtrate  remanded  a  priboner 
for  an  unreasonable  time  he  rendered  himself  liable  to  an  action 
of  false  imprisonment,  his  power  being  to  remand  only  for  such 
time  as  was  reasonable  (c).     There  is  power  to  commit  a  party 
summoned  for  a  breach  of  the  peace,  but  a  committal  of  such 
party  until  he  find  sureties  without  any  further  limitation  of  time 
18  altogether  bad  (d).    In  Lean,  v.  Patrick  (e)  the  plaintiff  had 
been  convicted  and  ordered  to  pay  a  penalty,  but  the  order  was 
silent  as  to  costs.     A  distress  warrant  was  issued  for  the  amount 
of  the  penalty  and  costs,  and  under  it  certain  chattels  of  the 
plaintiff  were  seized.     The  plaintiff  recovered  in  trespass  for  the 
taking  of  his  goods.     In  eases  of  civil  debt  recoverable  before  a 
court  of  summary  jurisdiction,  an  order  of  juFtices  for  payment 
cannot  be  enforced  by  imprisonment  in  default  of  distress  with- 
out proof  that  the  defaulter  has  had  the  means  to  pay  between 
the  making  of  the  order  and  the  issue  of  the  warrant  (/). 

Moreover,  the  decision  of  a  court  on  a  question  which  if  eyond 
Its  statutory  jurisdiction  is  not  res  judicata  and  cannot  therefore 
be  pleaded  as  an  estoppel  (J). 

Irregularity  of  procedure  does  not  create  a  defect  of  jurisdic- 
tion. Thus  if  the  presiding  magistrate  gives  a  decision  without 
properly  consulting  his  brother  justices,  the  decision  is  stUl  good 
m  law  (A).  In  Jiott  v.  Ackroyd  (i)  the  justices  convicted  the 
plaintiff  in  a  penalty  and  costs ;  the  conviction  and  warrant  were 
drawn  up  and  signed  bylthem  witL  a  blank  for  the  amount  of 
costs,  which  was  afterwards  filled  up  by  the  clerk.  It  was  held 
that  this  was  an  erroneous  exercise  and  not  an  excess  of  juris- 
diction, and  that  no  action  lay  against  the  justices  in  respect  of 
proceedings  taken  under  the  warrant  (k). 


(«)  nrg.  V.  ni-irhhuU.  (IWU)  33  L.  J. 
SI.  C.  156  ;  Itogrtt  v.  Jmei,  (WH)  3 
B.  &C.  40H. 
(A)  (1829)  10  B.  i  ('.  28. 
(c)  Kemnnds  whore  an  indictable 
offence  is  chargctl  are  now-  regulated 
by  11  i  12  Vict.  o.  42.  c.  21,  and  42  Jc 
43  Vict.  c.  49,  ».  24. 

(rf)  Priekftt  V.  Gratrfj;  (184B)  8 
Q.  B.  1020  ;  see  also  Clark  v.  Wood*, 
(1«4.K)  2  Ks.  3M. 


(O  (1850)  15  y.  B.  26ti. 
(/)  GamhU,  Jh   re,  (1899)   1  y.  B. 
305  ;  Itfg.  V.  TruMC,^,  (1899)  81  L.  T. 

188. 

(y)  ToruHto  Nailway  v.  Toronto  C\tr- 
poratum,  (1904)  A.  C.  809. 
(A)  Pmiwy  V.  Slade,  (1839)  5  Bine. 

(0  (1859)28  L.  J.  M.C.  207. 
(*)  See  too  Ratt  v.  I'arkiiuen,  (1851) 
20  L.  J.  M.  C.  208. 


KRBOR   OF   FACT. 


In  Ackerle,/  v.  Parkinson  (a)  the  nkinflff  V.o  i  u 
.u„,c..«,  ta  .b,    ,^,,J,:,  'c^rtfeTn  „X'™iI 
excommunication  was  afterwards  set  a^iA.  «    "'""^acy.      ihe 

irregularity.     It  seems  difficult  to  distineuish  Thi,  L       * 
Mitchell  V.  Fyg/tT  r/y)      Th«r.       u    «'s"nKm8ti  this  case  from 

proper  ...^Z  1  2' L".  "I'T  T"'  '"'  """"^  ■"« 

his  jurisdiction  were  made  to  depend  on  the  corr  .tneTs'  of  h 

lable  for  a  mere  erroneous  exercise  of  his  judgment.    The  true 
test,  however. ,«  to  inquire  whether,  assuming  that  the  charge  or 

deal  with  t  (c).     Thus,  while  a  trespass  involving  a  title  to  land 
If  founded  on  .'a  fair  and  reasonable  supposition"  o  rTghtt 
not  withm  the  jurisdiction  of  justices,  a  conviction  for  a  Ti'l 
offenc.  committed  in  assertion  of  an  altogether  untenable  and 
ImZJ  "'''T  "'   °"*^'-  ''  i-^^'^-^on.  and  will   be 

wSl  "^'"  *r'V''^-     '*  ''  "  '^"^'^y  '«  «^^  *b-*  "  the  fact 
wh   h  the  magistrate  has  to  decide  is  that  which  constitutes  hia 

jurisdiction    .     .  Suppose  the  case  of  a  conviction  under  the 

game  laws  for  having  partridges  in  possession ;  could  the  magis- 

tiate.  m  an  action  of  trespass,  be  called  upon  to  show  that  the 
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dccisioD. 


(a)  (IS1-.)3M.  4S.  411, 

(*)(l«40)12A.&E.472;8ccnU»e, 
p.  737. 

(r)  Per  (Mr.,  On-r  v.  MimntaiH 
(1840)  1  M.  k  G.  !■.  2fi''  nj!...  ^ 
fordhan 


Holton.  (1841)  1  Q.  B.  rt6  ;  sec  As/,r,-,ft 
V.  J/oHrm:  (|s:i2)  3  H.  Jc  A.l.  «84  ; 
L<mi/,er  v.  T/ie  Earl  of  Radnor,  (1806) 
8  East,  113.  ' 


,  (1904),  2  K.  B.  345  ;  Ji^.  v."      73i 


(a)  liiuuiu  V.  Uamlijn,  (isint)  79  L.  T. 


740 
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bird  in  question  was  really  a  partridge  ?"  («).  The  decision  of  any 
court  on  a  matter  which  by  law  it  is  apiK)inted  to  decide  is 
ccnclu  ive.  except  in  so  far  as  an  appeal  may  lie.  and  if  the  judge 
of  an  inferior  court  has  come  to  such  a  decision  the  superior 
court  cannot  reopen  the  question  in  any  action  brought  aRainst 
him  (b).  It  makes  no  differc.ice  if  the  inferior  court  have  acted 
without  legal  evidence,  or  adopted  an  irregular  procedure  {.■). 
If,  however,  there  has  been  no  hearing  or  inquiry  at  all  then  the 
superior  court  will  intervene,  for  no  decision  can  stand  where  the 
elementary  forms  of  justice  have  not  been  observed.  Where  the 
judge  of  an  inferior  court,  by  a  premature  exhibition  of  animus 
unduly  biases  the  jury,  or  prevents  counsel  from  cross-examining 
witnesses,  a  writ  of  certinrari  or  of  prohibition  will  issue,  ousting 
the  jurisdiction  of  the  origmal  tribunal  and  removing  the  case 
into  the  High  Court  (</). 

(b)  The  objection  to  the  jurisdiction  may  arise  not  on  the 
ro«!n  issue  but  on  some  collateral  point  which  may  be  brought  to 
the  attention  of  the  Court.  Thus,  it  may  be  alleged  that  the 
matters  in  question  arose  outside  the  local  limits  within  which 
the  Court  has  authority,  or  that  there  is  a  dispute  of  title  which 
will  oust  Its  jurisdiction.  In  such  cases  the  Court  has.  before 
proceeding  further,  to  decide  this  preliminary  question.  Its 
decision  on  this  matter  is  not  final,  as  is  a  decision  on  the 
merits,  but  will  be  reviewed  in  the  superior  court  on  certiorari 
prohibition,  or  mandamn,  (e).  The  inferior  court  cannot  give 
Itself  jurisdiction  by  an  erroneous  finding  of  facts  (/}. 


(a)  Per  Richanlton,  J.,  Brittaln  v. 
Kiniutird,  (181<l)  J  H.  &  B.  p.  442. 

(*)  Kemp  V.  Xerdle,  (1861)  10  C.  B. 
N.  8.  623  ;  Jirittain  v.  Kinnaird,  (1819) 
I  B.  &  B.  432. 

((•)  Carti  V.  MuuHtaiH,  (1840)  1  M.  k 
0 .  267  ;  />  y«  He  the  Orerteem  o/  Toller- 
ton,  (1842)  .1  Q.  B.  792;  Kemp  v. 
Xi-ntle,  kHpra. 

(d)  Cruhh  A  Other»  v.  />*■  ,f  Othert, 
Times  Newspaper,  Jan.  2ti,  1904. 

(c)  ThomptoH  T.  Inghnm,  (]85())  14 
Q.  B.  710  ;  Lirerpuol  fiat  f'o.  v.  Krer- 
*0H,  (1871)  L.  R.  6  C.  P.  414  ;  per  r«r., 
Hunhury  v.  f  viler.  (18.53)  9  Ex.  p.  140. 
The  case  of  Jif^f,  v.  Dayman,  (1837)  7 


E.  &  B.  672,  illudtrates  the  .lifficulfy 
which  dometimes  arises  in  doterniining 
whether  a  decision  is  on  the  merits  or 
on  a  collateral  \mmt. 

(/)  It  is  said  in  Jlri>ir»  v.  (hrkimj, 
(1808)  L.  U.  3  Q.  H.  B72,  that  the 
superior  Court  has  no  jurisdiction  to 
interpose  where  the  interior  Court  has 
decided  on  conflicting  evidence  a  ques- 
tion of  juri-«liction.  It  seems,  however, 
in  such  cases  rather  a  rule  of  con- 
venitnce,  that  the  Court  which  has  not 
had  the  witnesses  before  it  should  accept 
the  finding  of  the  Court  which  has,  just 
as  the  Court  of  AppenI  mixy  rcfuM  under 
like  circumstances  to  overrule  a  judge 


BKMEDV   FOB   ACT   W.THOCT  .rR,,D,CTION.  ^^^ 

had^"^::it:::::^jt'tr '  -^'^^"'^  "-«-'•«  ^~' 

have  availed  hi.solf  o    1    tS^'^"^'  .^    ^^'^''  ^«  -«»>'  '«  l-Sl. 
jurisdiction  ••(„)      He  . '    !l  '^^"^t.t.Ues   the   defect  of 

therefore  it  isU  deW.  tXJZ:'  ':  '^^  ^"«  '^-'  ^^^ 
mistake  of  law  (i).  But  thefect«  oh  "  ""u"""'^  '•'''""^'^ 
tion  depend,  .a,  not  be  b^  ^  ho  o'rZ.l"  t'.'  T'"''"- 
brought,  the  evidence  with  resLt  thZ  T  "'  ""'  °'''  " 

conflicting.     Thus  it  is  JSJT  ""'^  '''  '^''"^'^"'  '»»^ 

word  "  ronrf  •  ^PParent'y  uncertain  whether  or  no  the 

word     Court     m  secc.  4  of  the  Arbitration  Act  mm  ;..  .    , 
County  Court  (,.).     In  such  case  the  juZ  is  „!.":,* 

.ton»  ol  reasonable  and  probable  ca„.o  or  on  11,.  d.    Tn.  1 

prove  ,t.  presence  Mema  undecided  (,)  1«'»nJ*"l  U, 

Jl  pm,^,  M-ie  it  appear,  that  jari.diction  ha,  been  a„„n,ed 

h  o„Bh»„„.ake„,  law  it  i.  ,„  .,.e  defendant  .„  plrHe 

h»i  been  R.ven  m  one  of  hi,  eourl,  .gainat  the  plaintiff  Tbo 
redded  a.  Cambridge,  out  ol  the  j„ri.Jilon.    Th.  pS  w« 

re„de„ce  wa.  described  a.  o,  Cambridge,  and  an  order  .a  LI 


••f  hrst  instano...  The  Supcri-r  Court 
cannot  well  l,«o  its  j.irialiction  t„  ,„. 
quire  into  fa.-ls  sin.ply  bt-cauHo  hucK 
inquiry  will  be  .liMicult.  s«v<^r  niack- 
"iim,  J..   /;/x/„„  V.  Ituxe,  (l.sejj)  I     H 

i  y.  H.  1..  «*.  ^     >  '■  «. 

(")  /'^/-  I'arko,  11.,  miliar  v.  //a/*^/ 
(IHSI.)  3  M.^.r.,  K  ('.  ,,.  77. 

(ft)  IloiilihH  \.  Smith,  (IH50)  14  g  B 
8J1.  In  the  ol.l  case  of  //,,«,„«</  ,. 
//.-«W/,  (|.i77)  2  M.Hl.  -.'IS.  the,lefon.lant 
wa8  the'lteeorderof  l-ondon,a,„l  he  ha.l 
final  ami  ii..prisone<l  the  plaintiff  for 
miscouduet  as  a  juiw  in  returning  a 
wronK  verdict.  The  Court  h.-l.l  th-t  >!,„ 
action  .hd  not  Ue  because  the  defendant 


had  treneral  jurisdiction  to  pii„i,h  n. 
-on.luct  in  j,m.rf.,  although  h-  .,M,k  an 
errom^UH  view  of  what  wn.,  m.U  ,„i,. 
conduct.  The  n.iKinkc  here  was  o„c  of 
law  but  in  the  very  „«uc  to  U'  ,lecide.l 
and  not  m  a  collateral  matter. 

('•)   lluHrinuin  ,<•  (\,.  v.  SmutI,  >  (',> 
(li«'4)ioT.  L.  K.r.2.-.. 

f)  I'-k.-   V.   (Urt.,;    „.s2.5)   ;<    Bin^. 
7S  ;  /,•,«,•  V.  Chayh.r,  (lft«l-;{)  1  B  4  « 

{••I  The   cases   of    Cald^,-   y,    //„/^,,< 

TO:,.M,.,„,,.C.2«.andr,.n.„.,v' 
"":.''•*•  ('«<')  1   «    H.  IX.  appear   in 
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for  his  imprisonment.  This  was  without  jurisdiction,  since  he 
onght  to  have  been  prooMded  against  at  Cambridge.  The  Court 
declined  to  asHume  in  the  absence  of  evidence  that  the  mistake 
was  one  of  fact,  as  to  the  plaintiff's  real  residence,  and  not  of 
law,  as  to  the  extent  of  the  jurisdiction. 

If  a  judicial  person  is  liable  at  all  for  acting  without  jurisdic- 
tion the  ordinary  remedy  is  trespass  for  any  invasion  of  person 
or  property  which  may  have  been  committed  by  the  officers  or 
agents  of  the  law  in  obedience  to  the  unauthorised  decision  («). 
The  mere  fact  that  the  party  against  whom  an  order  has  been 
laade  has  been  put  to  expense  in  getting  it  quashed  does  not 
appear  to  be  of  itself  a  cause  of  action  (b).     If  an  order  is  partly 
within  the  jurisdiction  and  partly  without,  the  party  making  it 
is  not  answerable  for  what  is  done  in  carrying  it  into  effect, 
provided  that  the  bad  part  has  not  been  acted  upon.     Thus  in 
Bart^rn  v.  Bricknell  (r)  the  defendant  had  convicted  the  plaintiff 
in  a  penalty  and  costs,  and  directed  that  in  default  of  sufficient 
distress  he  should  be  put  in  the  stocks.     There  was  no  jurisdic- 
tion to  inflict  the  stocks,  and  the  order  was  quashed  in  con- 
sequence.   Meantime  a  distress  had  been  levied,  and  the  plaintiff 
sued  the  defendant  in  respect  of  the  distress.     It   was  held, 
however,  that  though  the  conviction  was  bad  as  a  whole  yet', 
since  the  defendant  had  jurisdiction  to  order  a  distress,  he  was 
protected. 

It  is  a  general  rule  that  the  proceedings  of  any  court,  which 
are  regular  on  the  face  of  them  and  which  have  not  been  sub- 
sequently  set  aside  or  quashed  (rf),  are  a  sufficient  justification 
for  any  act  done  in  pursuance  of  their  authority  {e).    If,  however, 


00  Hec,  however,  the  observationii  of 
RIarkbum,  J.,  in  />««•  v.  rhuytor, 
(IHt;i)  1  B.  4  8.  p.  674,  with  referem-e 
to  jurisdiction  aHaumed  on  mistake  of 
fact ;  and  as  to  what  will  ouot  juris- 
•liction,  »ee  Piikarancf  v.  Vii-luiranre, 
(ISHII)  1'.  60;  KiHuit  V.  <VVflrM.  (1898) 
78  L.  T.  502.  See  also  l\>lUy  r.  Ford- 
ham.  (1«M)4)  2  K.  B.  345,  8.  C.  (2)  (1004) 
91  L.  T.  .lar.. 

(A)  Somrrrille  v.  Mirthmiie,  (I860)  1 
B.  it.  H.  652.  This  seems  to  be  the 
ground  on  which  the  deeision  of  Hiii,  J., 


in  this  case  proceede<l. 

(e)  (1850)  13  Q.  B.  3!»:».  The  punish- 
mcnt  of  the  stocks  for  drunkenness  was 
re[)ealed  by  the  Liceniinj?  Act,  1872. 
Apparently  it  is  still  utinpealed  as  a 
punishment  for  Sunday  trading:  2'J 
Chas.  II.  c.  7,  s.  2,  sub-s.  5,  but  see 
34  k  36  Vict.  c.  87,  reoewol  by  3 
EjIw.  VII.  C.40. 

(rf)  See  J'ullfj/  V.  Fi>rdhum,iKpra. 

{e)  ha$trn  t,  Care\o,  (1825)  3  B.  *  C 
649;  BrittaiH  v.  Xinnaird,  (181 U)  1 
B.  £  B.  432. 


748 


JrSTUKH   OK   THE    PEACK. 

now  BUndH  on  a  B,H,cial  footinK  ('».  ''^"*"'»'««.  th«  law 

A  judicial  person  in  onlyansweru  . .  f,.-  ,ne  Htr.'.t  ..., 

"    "  ""    for  niiiiimr  of 


reiponsibility  for  the  manner  V    v)„Vl, 
of  tlie  Court  execute  its  proc'    ,      F\  „ 
appointed,  their  nii«Uike  c  •  rr..,  „  i,,, ,  .,„,. 
Buch  appointment  is  aecor    n^  to    v    ,  u 
Court(.).     But  where  the  ^u  .u,  .    ..      ,,.. 


il  officers  ^'*«^"»i"n. 
iliffH  are 
lioi   ir    jt  him  if 
i'<»i  tice  of  the 
l»ar(.!i  entrusted 


an  attachment  to  bailiffs  name^i  I.    a  •  -u  .  i.    i.  r. .'"  ' 

an  indemnity,  instead  of  to  the  re,u L-     C      "  TT*;;  !"« 

he  was  liable  for  their  conducting.;.  ^'      ":''*'•'* 

person  (rf).  p^  J^  4  the  wrong 

The  statute  11  &  12  Vint  «  ji         i  • 
ments  for  the  bettet   il  r      "*/' .'°"'*'"''  "  ^""^'y  "'  enact-  s,„.u„„y 

«ior  me  better  protection  of  juntices  of  the  peace  in  fl,»  i'"-«*'i''nof 
execution  of  their  office      It  .<>  n-    •  i  j  .  "^  "'®    '"'"'=•■»• 

iu8ticeofth«  J!/         .,;     '8  provided  by  s.  1  that  when  a  Acuwi.hio 
t  s  !n  V      ^       "  '"''^  '"•■  ""  "•='  '^"'^^  ^  '"^hin  his  jurisdiction  ^"^'""''='*^'" 
.t  shall  be  a  necessary  allegation  on  the  part  of  the  p laintiff^a^ 
Buch  act  was  done  maliciously  and  without  reasonaTl".d  p  ob 
able  caftseW.     In  respect  of  acts  without  jurisdiction    ot 
excess  of  jurisdiction  a  conv.Vtinn  «..      i         J""«;"">on,  or  m  Acta  without 
J      ouicHon,  a  conviction  or  order  unciuashed  on  appeal  J""»J'ciioii. 

VTT  "■  '"  '^'^''  '°  '^"^  *'=''«»  '-o  «ht  in  respeTo 
what  has  been  done,  whether  under  a  warrant  issueu  beToTe  Ih 
conv.ction  or  order,  to  procure  the  attendance  of  the  part     or 
Bubsequently  in  obedience  to  the  conviction  or  order        "th 
warrant  .s  issued  to  procure  the  attendance  of  a  party  and  is  no 
followed  by  any  conviction  or  order,  or  is  upon  an  Information 
for  an  indictable  offence,  the  justice  is  still  protected  ^^2" 
0    anything  done  under  the  warrant,  though' he  acted  wZ 
jansdiction.  provided  he  first  issued  a  summons  to  the  partv. 
and  there  was  a  failure  to  appear  (/)  either  in  person  or  1^  his 

«ulr'  uT'fV-  ^'■'^'''  <■"'>  2  Cowp.      n.  2<.8. 

472.  MiMUM/A.ftiv.  K)  /fnjrf^yv.  rarr,( 1 841)3  M  4:  U 

221  \         /        •».  v. 

(A)  See  pp.  743  itf-y.  ,  \  ^     , 

C)  runno  r.  mJL,  (1835)  2  C.  M.  ^  fA't^       "  ""■  "''"'  '"■ 
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V»'arriints  in 
puntuiiiico  of 
|irevi<iUK 
order. 


Distrcw 
warrant*. 


conngel  or  solicitor  (a).     Ti.is  last  proviaioi.  does  not  cover  the 
caHe  of  a  justice  who  after  conviction,  and  for  its  better  enforce- 
ment, issues  a  summons  to  the  party  convicted  to  show  cause 
why  he   should  not  be  committed  in  default  of  payment  of  a 
fine  or  obedience  to  an  order.    Non-appearance  to  such  a  summons 
will  not   protect    a   justice   who    thereupon  issues  an    illegal 
warrant  (i).     It  is  to  be  noticed   that  under  this  section  the 
justice  is  in  a  better  position  where  a  conviction  or  order  has 
not  followed  the  arrest  than  where  it  has.    In  the  latter  case 
the  section   only   protects  him  while  the   conviction  or  order 
stands  good,  in  the  former  case  the  non-api^arauce  to  a  previous 
summons  is  a  good  answer. 

By  s.  8,  where  a  justice,  homlfide  and  without  collusion,  grants 
a  warrant  of  distress  or  commitment,  in  pursuance  of  an  order 
or  conviction  made  by  some  other  justice,  he  is  absolutely  pro- 
tected, and  the  remedy,  if  any,  is  against  the  first  justice. 
Formerly  such  a  protection  did  not  exist  where  there  was  a 
defect  apparent  on  the  face  of  the  order  or  conviction,  because 
suih  a  defect  gave  notice  of  the  absence  of  jurisdiction  (c). 

By  s.  -1,  "  where  any  poor-rate  shall  \>e  made,  allowed  and 
publiHhed,  and  a  warrant  of  distress  shall   issue   against  any 
person  named  and   rated  therein,  no  action   shall    be  brought 
against   the   justice   or   justices   who  shall  have  granted  such 
warrant,  by  reason  of  any  irregularity  or  dafect   of  the  said 
rate  or  by  reason  of  such  person  not  lieing  liable  to  be  rated 
therein."     .Justices  in  issuing;  distress  warrants  for  rates  have 
only  jurisdiction  to  inquire  whether   the  party  against   whom 
the  application  is  made  has  discharged  himself  of  his  liability 
to  pay.     They  have  no  jurisdiction  to  inquire  whether  he  was 
originally  liable  at  all.     In  caseb  of  tender  of  part  payment  of 
rates,  they  may,  in  that-  dmrefum,  issue  the  warrant  for  tiio 
untendered  part  only  {d).     If,  however,  they  grant  a  warrant  for 
a  rate  which  was  never  legally  due.  they  are  not  protected  by 
their   judicial    character,  and   in    cases  not  coming  under  the 

(./)  11,'ufU  V.  \\iU,>h.(\h:,^)  1  K.i  II.       «•;,*  f|s;iHi  H  A   .v  y   i-.i 
(c)  Atumii»  V.   y/ir  AV/r/    ,i/'  Unrd- 
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«ect.on  m  question  are  clearly  lial,le  to  an  action  of   trespass 
for  any  seizure  made  under  tl.eir  warranty.).     But  they  have 
a  discretion  to  grant  or  refuse  the  warrant,  and  for  that  pur- 
pose they  may  consider  whether  there  is  reasonable  ground  to 
doubt  the  vahdity  of  the  rate  (/., ;    and  if  necessary  fhey  may 
arate  a   case  for  the    determination   of   the    points   on    which 
he.r  doubt,  have  arisen  (<•).      What  difference  in    their    favour 
the  section    makes  does  not  seem  clear.     In  one   case  it  was 
said  that  It  would  have  no  application  if  a  warrant  were  isH.ied 
to  distra.n  the  goods  of  a  person  who  had  no  rateable  property 
m  the  parish    for   which    th.,   rale   was   made.     "The   fourth 
section  clearly  would  not  protect  the  justice  if  he  acts  without 
jurisdiction  •  (eZ).     The  prudent    course,  therefore,  for  justices, 
where  the  liability  is  doubtful,  is  to  refuse  to  act,  and  to  leave 
the  overseers  to  apply  for  a  ,m,ulum„H  to  con.pel  them  to  issue 
the  warrant.      In  res,H3ct  of  anything  which   may  be  done  in 
ol)edience  to  a  mmuianiiiH  they  are  protected  by  h   5 

By  8  (5  no  action  shall  be  brought  against  a  justice  i^,  ,.   nect  ,>.,,-„ 
of  anything  done  under  any  warrant  issued  by  himon  ad.-iective  '"«™«''  "" 
order  or  conviction,  if  the  order  or  conviction  has  been  aflirmed  "'""'■ 
on  appeal. 

By  the  Public  Authorities  Protection  Act.  18M  (.).  the  nction   ...„.i,.ti„„  of 
must  !»e  brought  within  six  months  after  the  act  complained  "'"""• 
of  (/). 

A  ministerial  act  may  consist  either  in  the  carrying  out  of  some   Mi„iMeri»l 
formal  step  of  procedure,  or  in  the  execution  of  the  orders  and  ""• 
judgments  of  a  court  of  justice. 

N(,  liability  is  incurred  by  an  official  who  simply  forwards  the  KormaU..,. 
process  of  the  Court  in  the  ordinary  courne  of  business,  without  "'''"-•«'""'• 
exercising  any  judgment  of  his  own  in  the  matter.    It  is  nothing 
to  him  that  the   process   itself   is   ill-founded  or  illegal.     If  a 
magistrate  backs  a  warrant  to  bo  executed  within  his  jurisdiction, 

r.x.    is!»;    /Vi//«'y  V.  /></i/«,   (ist'.i)    i<i      (a.-.  |,,  :ir:i. 

(ft)  /'<■/■/«/■.,/•, ,//,.,y  V. /<,;,•/».  nr  II. ..li).       p.  I7S 

(.•)   t:mHh     ,;t,,  •  .!/„,„„/    /,„,/,/,«,  ■(  ')   Ah  .„  «1».„  ti„„.  U■^,„^,    ,„  n.n 

//.'.«.( I  xi.,.,  I  g.li.iHi.  A.n«,(iiM.nL'K  II  ;)i.-. 
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which  has  l)een  illegally  issued  in  tlie  fir»t  iiiHtance,  the  remedy 
of  the  party  arrested    under  such  warrant   is  not  against  the 
magistrate  who  backed  it  but  agni.ist  the  inagistnite  t.y  whom  it 
wan  issued  (a).     In  l>,ns  v.  liil,;,  (I.)  the  judge  of  a  county  court 
havuig  made  an  invalid  order  of  couuuitnient,  the  defendant  as 
clerk  of  the  court  made  out  a  warrant  in  pursuance  of  the  order 
under  which  the  plaintiff  was  arretted.     It  was  held  that  the 
defendant  was  not  li.J.le  insomuch  as  he  was.  in  accordance  with 
his  duty,  simply  putting  into  form  an  order  of  his  superior  officer, 
which  he  had  no  power  to  review,  and  consequently  the  issue  of 
the  warrant  was  not  his  act  but  the  act  of  the  judge.    WIh  -p, 
however,  the  judges  of  an  inferior  court  having  jurisdiction  to 
order  payment  of  a   debt   in   insUilments,  and,  upon    proof   of 
default  in  payment,  to  award  imprisonment,  made  an  order  for 
payment  by  instalment-  "or  execution  to  issue  "  and  left  it  to 
their  clerk  to  subse.juently  issue  execution  on  proof  of  default ; 
without  further  intervention  of  the  Court,  it  was  held  that  the' 
clerk  in  so  doing  was  not  aHing  ministerially,  but  on  the  contrary 
taking  on  himself  an  unauthorised   judicial  function,  and  was 
therefore  liable  for  the  conseipiences  (<•). 

It  would  stem  that  any  ofticial  who  wrongfully  neglects  to  carry 
out  any  step  of  procedure  which  a  party  is  entitled  to  re(piire  of 
him,  is  liable  to  the  person  so  aggrieved  for  anv  damage  which 
may  bo  proved  to  have  resulted.  In  the  Irish  case  of  MVi,,/  v. 
FnnuaH  (,/),  where  a  county  court  judge  was  sued  for  refusing  to 
receive  notice  of  uppe;il  in  an  action  .leiwiuling  before  him.lhe 
Court,  while  divided  in  opinion  on  the  (juestion  whether'  tlie 
reception  of  ihe  notice  was  a  ministerial  net,  were  agreed  that, 
assuming  it  to  be  such,  an  action  would  lie.  Judgments  formerly 
i>ound  the  land  of  the  judgment  debtor,  and  if  the  officer  whose 
<luty  it  was  to  j)roi)erly  record  judgment  neglected  in  anv  case  to 
.lo  so,  he  was  "  liable  to  an  action  upon  the  case,  to  be"  brought 
by  a  plu•cha^er  who  should  have  become  liable  to  it,  and  had 
searched  the  roll  without  linding  it  entered  up"  (,-). 


(x)    I  lurk  V.  II  >i<k/j>,  (IH4K    L'  Kx.  :i',t."i. 

(A)  (ISM)  II  (  .  It.  CH. 

(«•)   .(«(//■,■</•«  V.      Mnrrif.     (I*!!)      | 

<^  I'..  .1. 


«/}  (\x:,-i)'>  u.v.  I,.  It.  m<. 
{<■)  /•>;■  l...ril  Mun.iul.j.  f.l..  Ii,;itilu> 
V.     )«/../..  (ir.VJ)  a   Hurt.   p.    7l'l':'<|>. 
/Mnh,„„  v.  //.//,  (18:.2^  12  IV  It    IHI 
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I-nder  ordinary  circun^tunces  the  execution  of  the  process  of  Executive 
the  ,o«rt«  rests  with  a  npeci.!  .Us.  of  ministerial  officers-in  the  '"^^''• 
supenor  courts  with  the  sheriffs  i„  th..„-  respective  jurisdictions, 
.n  the  county  courts  with  the  high  haihff.  or  the  registrars  («) 
The  other  n.fer.or  courts  of  record   generally  have  executive 
othcers  known  as  st-rjcants-al-niace. 

The  legal  position  of  ..11  appears  to  he  substantially  the  same.  o.,„o, 
except  ui  one  particular.     An  order  of  a  superior  court  is  in  all   V'f-"'"--<>«rt 
cases  a  protection  to  the  officer  executing  it  so  long  as  he  does  ^'--- P- 
no  exceed  his  „,a..date.  and  he  is  not  hound  to  take  notice  of  any  XeT^"''" 
defect  or  nregularity  attending  the  process,  ever,  though  obvious 
and  apparent  (h).     There  is.  indeed,  one  case  in  which  the  sheriff 
.»  bound  to  prove  the  validity  of  the  judgn.ent  und.r  which  he 
acts      If  u  judgment  del.U.r  1ms  assigned  chattels  in  fraud  of  his 
-editors,  and  the  sheriff  neizes  under  a  wnt  of ,/.  /,...  U,  cannot 
rely  H-..nply  on  h.s  writ  but  n.ust  prove  the  judgment,  for  except 
as  against  a  creditor  the   assignment    is  good,  and  the  sheriff 
c.nmits  a  trespass  if  there  is  no  valid  judgment  debt  (, )       This 
however,  is  an  apparent.  n..t  a  real  exception  to  the  general  rule' 
the  sheriff  in  sucli  case  being  liable  nut  l^-ause  the  judgment  is 
bad,  but  because  he  i,as  seized  the  wrong  j^r.snn'H  goo,lK.     but 
the  order  of  an  inferior  court  is  not  of  itself,  at  .omm-.n  law  a 
concluH.v..  protection  t,.  the  officer  acting  under  it.     He  is  b„und 
to  .scan  the  tern.s  of  th..  „rder.  and  if  it  appears  on  the  face  of  it 
to  be  such  as  the  Court  could  iu,l  legally  make,  he  is  not  justilied 
ill  putting  It  111  force,  since  he  is  supiKjsed  lo  ktio.v  the  law,  and. 
therefore,  to  l>e  aware  that  the  document  is  a  mere  nullity  ,./'.    If 
the  order  l>e  go(«|  up.)n  the  face  of  it,  he  is  fully  protected  in  its 
due  e.vecution,  even  though    he  may  be  aware  that  under  the 
circumstances  of   th.-    case    it    whh    illegally   iH.sue<l.      Where   a 
prisoner  who  had  lieeii  wrongfully  arrested,  was  delivered  to  a 
gaoler  under  a  good  warrant,  it  was  said  by  the  Court  -that  if  he 


(«)  "'I  A:  ".2  Vict.  ,  1:1.  X,.  ,13  : 
!l')  f'.iitafrMi  ,>/  llHtiiiHfl't  Cuiw,  ( IfiO,"!) 
fi  Ili|i.  .".a  :  llr>mit  v.  WatMin,  ( lH?| )  •.':! 
I-.  r.  N.  S.  H:,.  A»  !<•  till'  (,r(>t«:ii. Ill 
affi.i.UHl  to  till'  goviTiuir  iif  ;i  piol  by  the 
wurrui.i  iif  iimiMiiinieiil.  Mf-  /ffintrrmxi 
».  J-ift!,',!,  (IRSS,  21    Q.  li.  IV.  ;(,;-,)      |„„ 


stv  Dfrnfr  V.  Ctrni.  (|!<(),t)  MM  I,.  T.  fi29 
(.1  S,-.'    Hhlfe   V      tf,.,,-,j,,   (iN.-.ai    II 

f.  II.  1"!.-.. 

(rf)    Andrrirt     v.     Mmnx        MHi) 

g.  H,   :i  :     r.irriit    V.   Morl,^.  (I«'»l!    I 

p.   It.   IS;     »'nl,.„.    V      h-^»ll.    -"Mi.-:;    H 

M.Jt  W.  .-iT, 
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had  been  informed  of  the  tortious  taking  (without  being  of  the 
covin,  or  practising  therein)  he  ought,  nevertheless,  to  detain  tlie 
prisoner,  l>eing  delivered  to  him  with  a  goo<l  warrant  for  arrest, 
though  the  execution  of  it  was  illegal ;  for  if  such  information  had 
been  false,  and  the  gaoler  had  set  the  i)ri8oner  at  large,  he  had 
been  liable  to  be  sued  for  thn  escape"  (a). 

Where  a  statute  expressly  provided  that  officers  acting  in 
obedience  to  the  order  of  an  inferior  court  should  l)e  indemnified 
against  the  conre<iuence8,  it  was  held  that  this  language  covered 
the  ca.se  of  obedience  to  an  order  which  appeared  upon  the  face 
of  it  to  liHvo  i)een  made  without  jurisdiction  (W. 

In  county  court  executions  the  authority  of  the  Court  is 
sufficiently  proved  by  the  production  of  the  warrant  under  the 
seal  of  the  Court,  and  the  officers  levying  the  execution  are 
protected  notwithstanding  "any  defect  of  jurisdiction  or  other 
irregularity  in  the  said  warrant "  (<•).  They  do  not  become  tres- 
passers ah  initio  l)y  any  irreguhirity  in  the  course  of  the  execution 
but  are  liable  for  the  si)ecial  damage  caused  thereby  (</). 

The  reBpoiisibility  of  the  sherif!  or  other  executive  oficer  is 
not  merely  that  of  putting  the  process  of  the  Court  in  due  train 
for  beint,'  executed,  he  is  absolutely  liable  in  every  respect  for  the 
conduct  of  the  subordinates  whom  lie  must  necessarily  employ  (e). 
Whatever  they  do,  however  lawlessly,  or  however  contrary  to 
orders,  is  imputable  to  him,  provided  it  was  done  as  part  of  the 
execution.  Thus  where,  under  an  execution  in  the  county  court, 
goods  belonging  to  a  third  party  (entitled  to  immediate  itosees- 
sion)  were  seized  and  sold,  the  baili**  was  held  liable  in  trover  to 
the  owner  (/).  Again  in  Smart  v.  Ilutton  (g)  a  writ  of .//'.. /a.  had 
been  taken  out  against  the  plaintiff.  The  sherifTs  officer,  not 
finding  sufficient  goods  to  satisfy  the  amount  endorsed,  took  him 
into  cusUxiy,  and  it  was  held  that  the  sheriff  was  liable  for  the 
false  imprisonment.  On  tin-  same  principle,  though  ordinarily 
(lilniatiiH  lion  ]K>tist  deleijare,  the  sheriff  is  answerable  for  the  acts 

(<i)  yVr   r»r..  Oltiflw  yypxwy.  (Ifi82)  (,■)  A»    to    County  couit    bailiffs,  sw 

T.  .(ones,  |..  -.M  J.  .-,1  a,  :,■>  Viy,.  ^.  ^■^  „.  „5 

(A)  Snrtrr,,    V.    J,,**,  (|«H1)  ■>  11.  i  j  ^-,  ,/,./i,  V. //-/y»v»rrf. (1905)  J  K   1! 

All.  -.SIS.  4,;,, 

(-•)  .--.I  k  r.Z  Vict.  o.  43.  »,s.  .-,2,  .-.I-.-..  (,,;  (lha:l)  «  a.  k  v..  MW,  n. 
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o!  the  depnty  npjwinted  by  his  officer  („).  But  he  ia  not  liable 
if  the  act  of  the  bailiff  is  not  under  colour  of  the  writ,  or  done  in 
the  pretendo<l  execution  of  it.  It  wus  accordingly  held  that  a 
sheriff  could  not  !«  charged  with  a  breach  of  duty  l)ecauHe  the 
bailiff  had  not  paid  over  money  received  in  discharge  of  a 
judgment  debt  from  a  party  arrested  on  a  ca.  na.,  it  being  the 
bailiff's  duty  simply  to  make  the  arrest  and  not  to  receive  the 
money  (/»). 

If,  however,  the  sheriff  appointM  a  special  builitr  at  the  instance 
of  a  party  concerned  in  an  execution,  such  party  cannot  com- 
plain of  any  particular  act  of  misconduct  on  the  part  of  his  own 
nominee  («•).  He  does  not,  however,  free  the  slieriff  from  his 
general  responsibility  towards  him  in  the  matter  (//).  So,  if  a 
party  induces  a  bailiff  in  any  way  to  act  contrary  to  his  duty,  he 
cannot  afterwards  be  heard  to  complain  of  that  particular  breach 
of  duty,  but  he  may  bring  his  action  in  respect  of  any  other  mis- 
conduct of  the  officer  by  which  he  may  have  suffered  damage  («•). 
Thus,  where  an  execution  debtor  persuaded  a  sheriff's  officer  to 
postpone  a  sale  of  the  goods  seized,  his  interference  did  not 
disentitle  him  from  recovering  the  loss  caused  by  the  careless 
conduct  of  the  sale  itself  ( /). 

The  sheriff  or  other  officer  charged  with  the  execution  of  the  Duty  nt 
process  of  a  Court  has  a  duty  towards  the  party  at  whose  instance  obj^"/'"" 
the  process  issues,  and  the  party  against  whom  it  is  issued.  He 
has  a  duly  also  towards  the  trustee  in  bankruptcy  and  towards 
the  landlord  of  the  execution  debtor.  He  is  liable,  moreover,  for 
any  act  not  covered  by  the  authority  of  the  process,  and  which  by 
itself  is  a  trespass  or  conversion  {(i). 

It  will  be  convenient  to  consider  the  various  successive  steps  of 
an  execution,  i>ointing  out  the  liability  which  may  arise  upon  each. 
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('()  (Irrgonj  v.  Ciitti'iell,  (I8."i."i)  ."■ 
E  &  II.  .".71. 

(A)  W.hhU  v.  A'.»»(*.  (185-.')  7  K.X. 
86S.  Sec  aluo  Smith  v.  Prilvhurd, 
{,\x\\t)  s  C.  B.  56:.. 

('•)  /*•  Mi<raHflii  V,  />««*/»,  (1 7'>l)  \ 
T.  1!.  Ili».  Ah  111  whrti  iiniiMitits  to 
pnic-urinK  <hea|i|Kii[iti)i<'iit  of  u  »|«.i'ial 
builiff,  Ford  y.  Lf,he,  (|(*37)  «  A.  &  K. 

O'.itj  .    ItaiitntH   V.  Mryi/iii,  (ift34i)  4   i)itrti. 

I'.<'..'>.">7  :  Aldrrti'H  v.  IhirmiH'rt.  (IH44) 


in  M,  k  W.  42. 

((/)  /;/y/..r  V.  Uir/iufdMttH,  (IHOO)  H 
T.  1!.  .-.o,-,. 

(.•)  fi'ok  V.  Prilmrr.  (  lH-.'7>  (i  B.  *  C. 
7:i;t  ;  /{.itt^H  V.  /■.imliait*,  (IH47")  Ifi 
I..    .1.    V.    I'.    I.Sx  :     Crmcdir    v.    Ixtng, 

>.\x-:x)  H  B.  ic  c.  :<\w. 

(/)  Wriiihl  V.  Child.  (IMf.ti')  L.  U.  1 
Kx.  XtX. 

{ill  Jriiit  s.  /tiit/Hiini,  {i'M'j'i'i   2    K.  15 
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The  8h«riff  or  other  officer  is,  in  tlie  first  place,  bound  to  make 
inquiry  as  to  the  presence  of  the  debtor  (a)  or  his  property  within 
the  limits  of  the  bailiwick,  and  he  has  no  ripht  to  demand  informa- 
tion of  the  execution  creditor  as  a  condition  precedent  to  taking 
action  (b).     He  must  next  proceed  to  enter  into  possession  or 
arrest,  as  the  case  may  be.     A  sheriff  must  provide  himself  with 
such  force  as  to  overcome  any  resistance  which  may  be  reasonably 
anticipated  (<•),  but  he  is  not  liable  if  the  process  is  defeated  by 
reason  of  unexpected  contingencies  (d).     An  execution  ought  to 
proceed  without  unreasonable  delay,  but  there  is  no  obligation  to 
act  at  the  very  earliest  moment  possible ;  what  is  reasonable  is  a 
question  of  fact  for  the  jury  under  the  particular  circumstances  of 
each  case  (c).     In  TTmper  v.  Lane  (/)  the  sheriff  having  in  his 
hands  two  writs,  one  valid  and  the  other  invalid,  arrested  a  party 
under  the  invalid  writ,  being  guilty  of  negligence  in  so  doing.    In 
consequence  the  party  was  discharged  from  custody  and  left  the 
country  before  there  was  time  to  re-arrest  him  under  the  valid 
writ.     It  was  held  that  the  creditor  whose  writ  had  thus  been 
defeated   had   good   cause  of  action  against  the  sheriff.     The 
creditor  may,  after  process  is  delivered,  8u.si)end  the  execution, 
md  while  the  suspension  continues  there  is  no  authority  to  act  in 
li'-  matter  vy). 

1 1  is  lawful  to  enter  upon  the  house  or  land  of  an  execution 
viebtor  in  order  to  search  for  and  seize  his  person  or  property, 
according  to  tlie  nature  of  the  execution.  But  a  special  sanctity 
attaches  to  the  dwelling-bouse,  which  is  an  Englishman's  castle, 
and  may  not  be  broken  ojien,  even  after  demand  of  admittance 
made  and  refused.  In  many  of  the  old  cases  it  is  haid  that  the 
sheriff  may  only  enter  if  the  door  be  oi)en,  and  accordingly  it  is 
laid  down  that  he  is  a  trespasser  if  he  goes  in  by  lifting  the 


(o)  loi|iiiiH)unient  fur  ilebt  wiui 
abolished  by  :VJ  Si  33  Viot.  c.  «2. 
but  «.  4  iniikeii  ci-rtain  exceptions- 
By  8.  fi,  arrest  <in  ii»nm--  [irtM.-.tm  is 
.tlwliHhetl  except  in  ctrtuiti  cum-h  wlieii 
the  (lefi'tiilant  is  alxiut  to  i|uit  llie 
country. 

(*)  /fi/l,.-  V.  /;**,•,  {ls:\H)  4  Iliiij;. 
N.  C.  Ji»7. 

(<•>   Sd-  :,<!  i  ."»i   Vict.  r.  .">.">,  ».  It, 


(il)  J/oirdrH  V.  StaiulUli.  (ISIS)  t; 
('.  It.  Mi  ;  llinlgitOH  v.  Ay«,/i,  (|m7I) 
Ir.  K.|..  5C.  L.  a:.,-}. 

(»■)  ytniH-M  v.//;rr(«,  (lS3f>)  I  M.\;\V. 
ro4  :  t{„h„tH  V,  /^AW/h«>«.  ( I SB7)  I,.  K. 
'2  Q.  K.  iU'2 

(/)  (is.vo  t.  H.  1,.  (  .  44:1. 

(^)  Hiirkfr  v.  ,«*.  {fuintiK,  (1S44)  12 
Mi  W.  141. 
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latch  (a),  hut  this  has  Iweti  ijm-Htioned  (h).  He  vany  enter  hy 
liftinR  a  window  partially  open,  for  tliiH  would  not  bo  ii  ImmkinK 
even  in  hurRlnry  (r).  Any  oiitl.uildint,'  not  adjoining'  or  being 
part  of  a  dwelling-houHe  imiy  be  forced  (</). 

"  The  house  of  any  one  in  not  a  castle  or  privilege  but  for  Xot  to  pro- 
himself,  and  shall  not  extend  to  protect  any  person  who  flies  to  '«<=t»trai.ifers. 
his  house,  or  the  goods  of  any  other  which  are  brought  and 
conveyed  to  his  house,  to  prevent  a  lawful  execution,  and  to 
escape  the  ordinary  process  of  law ;  for  the  privilege  of  his  house 
extends  only  to  him  and  his  family,  and  to  his  own  proper  goods, 
or  to  those  which  are  lawfully  and  without  fraud  and  covin  there  ; 
and  therefore,  in  such  cases,  after  denial  on  request  made,  the 
sheriff  may  break  the  house  "  (e).  However,  he  enters  at  his 
peril,  whether  he  does  so  peaceably  or  not.  He  has  no  right  of 
entry  for  the  purpose  of  search,  but  is  only  justified  if  the  person 
whom  he  desires  to  arrest  or  the  goods  which  he  desires  to  seize 
are  in  the  house  (/). 

If  an  entry  has  once  lawfully  been  made  through  the  outer  door   inner  .i.Hir-. 
it  is  lawful,  without  demand  or  refusal,  to  break  open  iiuier  doors 
subsequently  for  the  j)uri)08e  of  making  a  seizure  or  arrest,  and 
it  would  seem  for  the  purpose  of  making  search  (»/). 

According  to  the  principle  laid  down  in  Snnaijnc'g  Ciite  a  man  who  is  a 
is  not  to  be  regarded  as  a  stranger  to  a  house  if  he  is  ordinarily  '''™"S*^''"' 
resident  there,  although  he  is  not  the  occupier,  nor  are  his  goods 
to  be  regarded  as  a  stranger's  goods  if  they  are  ordinarily 
deposited  there.  There  is,  therefore,  in  such  cases  on  the  one 
band,  a  right  of  search  after  peaceable  entry,  on  the  other  hand  a 
protection  against  forcible  entry.  In  Ciwke  v.  liiit  (h)  the  plaintiff 
sued  the  sheriff  for  breaking  and  entering  his  house.  The 
defendant  justified  under  a  writ  oiji.fa.,  directing  him  to  seize 
any  goods  which  were  in  the  hands  of  the  plaintiffs  wife  as 


(.y)  Com.    Dig.  Kxccution.  •'.  .">.      See       (J.  II.  fifi3. 


t(«.  furfiii  V.  //iiAAfl/rf,  (IH41)  1  UillV 
Hep.  Now  Vork.  AM. 

(*)    /Vr  rVr.,  llyan  v.  Shil *.  (1S"1) 

T  Kx.  |i.  77. 

((•)  See  t'rahfree  v.  HohiHuon.  {\Hh;) 
l.^i  y.  B.  D.  'M'2  :  a  case  of  di-itri's*. 

Ijl)  Pfnl,tu  V  Jirim-n,  (It;*!!')  1  Siil. 
IKIi;     ffixldrr    V.      Williams.    (.IH'.t.-,)    2 


(»•)  Sfminjiif'  Ciinf.  (Itl04)  .'>  lieii. 
,..  !.H. 

(  r)  Miirn>li  V.  Miirrpij.  (1X41)  i;» 
M.V  W,  .-.2. 

(I/)  //:,/rhix„H  V.  Ilirfh.  {1SI2)  4 
Tftiint.  tils  ;  KCf  />v  v.  (iunxrl.  (1774) 
I  ('own.  I. 

(h)  (IKH)  r.  Taunt.  76.".. 
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administratrix,  and  alleged  that  having  good  reason  to  snspect 
that  there  were  in  the  plaintiffs  house  goods  liahle  to  he  seised 
under  the  writ,  he  entered  i)eaceably  through  an  open  door  to 
search  for  them,  and  it  was  held  that  the  plea  was  good,  Imcmw 
the  plaintiff's  house  was  the  place  in  which  the  property  in 
question  might  he  supposed  to  be.  In  She^rt  v.  Br.x)A«  (a),  wliich 
was  a  case  of  a  bail  seeking  to  arrest  his  principal,  it  was  said 
there  was  no  difference  between  a  house  of  which  a  man  was 
possessed  and  one  in  which  be  resided  by  the  consent  of  another. 
In  Lfe  V.  GatiHel  (b)  it  was  held  that  a  lo<lger  was  not  entitled  to 
the  protection  of  the  inner  door  of  his  room,  and  assumed  that  he 
was  entitled  to  the  protection  of  the  outer  door. 

Where  a  lawful  entry  has  been  effected  and  the  officer  is 
expelled,  he  may  forcibly  break  in  again  without  any  previous 
demand  (r) ;  and  so,  where  there  has  been  a  rescue  or  escape,  in 
order  to  effect  a  recapture.  On  this  principle  a  sheriff's  officer, 
having  arrested  a  party  by  touching  him  througli  a  hole  in  a 
window,  was  held  justified  in  afterwards  breaking  in  to  enforce 
tlie  arrest  (<f). 

So  it  is  ai)prehended  that  if  a  man  in  possession  goes  out  for 
some  mere  temporary  purpose,  he  does  not  thereby  abandon  the 
execution  (e),  and  may,  if  need  be,  forcibly  re-enter  (/). 

One  of  the  resolutions  in  Semayne'g  Cane  (7)  is  that  "  when  any 
house  is  recovered  by  any  real  action  or  by  K/ect'^finme  the  sheriff 
may  break  the  house  and  deliver  the  seisin  or  possession  to  the 
demandant  or  plaintiff,  for  the  words  of  the  writ  are  ha}>ere  jaciuH 
amnam  or  poste»»ionnn,  &c.,  and  after  judgment  it  is  not  the 
house  in  right  and  judgment  of  law  of  the  tenant  or  defendant  "(A). 

An  arrest  made  by  reason  of  a  tortious  entry  is  altogether  void, 
and  the  party  is  entitled  to  his  discharge,  but  if,  under  the  like 
circumstances  goods  have  been  seized,  the  execution,  it  would 
seem,  stands  good  in  favour  of  the  creditor  (1). 


(«(  {ITJ-Ii  2  H.  til.  120. 

(hf  SN/ira,  |i.  "."il. 

{*■!  A0II   KmriHHilie    Mahomnl    v.    The 

(IMS)  \  M(H)rf,  r.  C.  23't. 
(W)  SuMUm  V.  J,rrii>,  (1H58)  E.  I». k  E 

H   Ackland    v.     I'auntrr.     (1820)     H 
f  rip«<.  *•,. 


(/)  .Set-  Haitmttfr  v.  Ilyilt-,  (ISJKt)  I 
£.  A:  E.  ii27.  which,  however,  wan  n  can 
of  dirt  re*. 

(j)  (H;04)  r.  K(.|,.  |..  U2. 

(*)  As  for  ejectiiii-ul  in  the  roiiiitj 
court,  see  51  it.  'I'i  Viol.  e.  •»:»,  t».  M2-I. 

('!  hr  I'arke.  B..  I'fi-.tvtiL  v  X'a=.-.- 
(18M)»Ex.  pp.  171-2. 
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By  29  Car.  II.  c.  7,  h.  6,  all  executions  niftii,!  on  h  Sundiiy  in  Kx.ruiionon 
civil  nuitters  are  illpRal  and  voi.l.  The  Htatute  only  ni-i.lica  to  tlie  '*'""'"•*■ 
original  execution  ;  there  may  he,  after  an  ewajie  or  reociie,  a 
lawful  retaking  on  a  Sunday  (a).  Where  an  execution  creditor 
had  procured  the  arrest  of  his  dehtor  on  a  Sunday  on  a  criminal 
charge,  wherehy  the  debtor  wan  detained  until  Monday,  and  then 
u|>on  his  diHcharge  was  at  once  arrested  on  a  -w.  m.,  it  was 
held  that  the  latter  arrest  having  l)een  made  liy  means  of  the 
former,  must  be  considered  as  within  the  prohibition  of  the 
statute  (h). 

There  is  no  restriction  at  common  law  as  to  the  time  of  day  Hour  of 
during  which  process  may  be  executed  (<•).     Howevir,  in  county  ""''■"""°- 
court  ejectments  entry  can  only  be  made  iHjtwcen  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon  (»/). 

If  any  process  he  executed  within  a  privileged  place,  or  on  a  Piiviicgefrom 
privileged  person,  the  process  will  be  set  aside  on  application  to 
the  Court,  but  no  action  will  lie  against  those  who  acted  in 
obedience  to  a  lawfu'  writ  or  order.  Such  privileg«  rests  on 
general  grounds  of  public  polic.\ ,  and,  therefore,  though  it  will  l)e 
enforced  by  release  of  the  person  or  property  seized,  tlu>re  is  no 
individual  grievance  to  be  remedied  by  action.  "  In  all  the  cases 
of  privilege,  w  hether  on  the  ground  of  the  person  being  a  meuil)er 
of  the  Legislature,  or  having  a  duty  to  [)erform  al>out  the  person 
of  the  Queen,  or  from  any  other  cause,  it  has  always  been 
considered  that  the  sheriff  is  justified  if  he  obeys  the  commands 
of  the  writ,  and  that  the  privileged  party  must  apply  to  the  Court 
for  his  discharge.  The  same  principle  applies  to  gomls  which  are 
protected"  (f).  It  makes  no  difference  if  it  l)e  alleged  that  the 
execution  was  made  maliciously  and  with  knowledge  of  the  facts 
constituting  privilege,  for  where  no  right  is  infringed  malice  is 
immaterial  (j). 

However,  with  regard  to  ambassadors  and  their  servants  the 


I'rivik'Ke  of 
uiiibilitMul'jm. 


(a)  AtkiHJUiM    V.    Jami-mm,    (I7!»2)    .'> 

1 .  R.  2r.. 

(A)  II ■(.'/.•<  V.  tlHi-m'ii,  Cl><2S)  8  !!.  A:  C. 
7«9. 

((•)  /Vr  Uinl  (■..iii|  I  oli.  ('..I..  Unncn 
V.  aieii:t.  (1M.-.I)  U!  Q.  H.  |>.  ZIT. 

'.:!)  r-l  4.  b'l  Vist    •.'.  4:».  h..  Wi. 

(<•)   /Vr  Aliit'rson,  It.,  lliileal  v.  ton 


(IS.-,»i)  II  Ex.  [i.  H.Vi. 

(/j  MilijHini  V.  Hurt.  (1S43)  .">  y.  15. 
:tSI.  The  jirivilfKi'  if  that  nf  the  'Vmrt. 
tlol  iif  the  |hts«iI>  :  tlifp  fii|->',  the  reniwly 
in  jiui'U  ^■a^e  i>  t.i  ii|i|>ly  to  havf  the 
party    makiii);    the    arrest    or     "Cizure 

itniiiuhi,.!  f.ip  i*iintijrri|it   \    iwr  ^  W/-  .  iliid 

y.  :«t.'.. 
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privilege  i«  Rhsolutf,  Hince,  by  7  Annts  c.  12,  ill  process  against 
them  iH  mill  and  void  to  all  intentn  and  puriwHeH. 

By  the  joint  effect  of  ss.  85,  87,  103,  of  25  &  26  Vict.  c.  8!»,  no 
execution  can  be  put  in  force,  i.e.,  no  seizure  can  be  made  under 
a.ft".  ./b. (a)  against  a  company  after  the  commencement  of  its 
winding-up  in  Court,  unless  the  leave  of  the  Court  has  been  first 
obtained.  If  no  stich  leave  has  been  granted  it  would  seem  that 
the  entry  and  the  seizure  are  respectively  trespasseM,  for  the 
words  of  the  Act  are  that  the  execution  shall  \m  void  to  all  intents 
and  purposes.  No  action,  however,  Heems  ever  to  have  l)een 
brought  by  a  liquidator  in  resjject  of  any  such  trespass.  The 
practice  is  to  obtain  an  order  from  the  Court,  in  which  the 
liquidation  proceedings  are  landing,  for  the  withdrawal  of  the 
execution,  and  in  some  cases  where  such  application  has  l)een 
made  the  Court  has  ratified  and  allowed  the  continuance  of  a 
proceeding  which  was  void  to  all  intents  and  purposes  in  its 
inception  (/>). 

The  responsible  officer  entrusted  with  the  writ  must  personally 
attend  to  supervise  its  execution  (<•),  otherwise  there  is  no  legal 
process,  and  it  is  to  be  presumed  that  he  should  have  the  writ 
with  him,  according  to  the  analogy  of  procedure  in  criminal 
cases  {(I). 

The  right  of  a  partj- arrested  in  a  wron-^ful  or  irregular  manner 
to  his  discharge  is  absolute  as  against  those  who  are  responsible 
for  the  arrest.  If  a  debtor  has  l)een  taken  under  a  void  writ  the 
creditor  cannot  afterwards  sue  out  a  writ  which  is  good,  and 
justify  under  it  aeontiimance  of  the  imprisonment.  If  a  sheriff 
has  two  writs  to  execute  and  one  is  bad,  and  he  arrests  under  it, 
he  cannot  vieca;;".  under  the  other.  In  both  cases  the  right  of  the 
debtor  is  to  I>e  discharged,  and  having  been  discharged  he  may 
subsequently  be  arrested.  But  the  fact  of  wrong  having  been 
committed  does  not  affect  the  right  of  a  stranger  to  that  wrong 
to  pursue  his  legal  remedy,  and   be   may  execute  his  process 


(rt)  //(  re  fj'Hf/i'H  .<•  ItrriiH  Hinruit 
r,>..  (IHTI)  f,.  U.  12  E.i.  IWI. 

(A)  lie  Il,itl,.r  .V  Co..  (HIm)  L.  R.  4 
K<|.  tJSI  ;  /■>  /Hirfe  \tiiili  .St,iif,trihhire 
H  (•„ .  n«7n  L.  U.  \<)  Eu.  *1".  S.je 
Ilm.'kl''y  oil  till-  C'>rnpsnit.-!«.Vct.t,6tli  ed. 


pp.  2.H4-S. 

(!•)  Hhixha  V.  IIhII.  (1857)  26  L..I.  Kx. 
26:.. 

(it)  r.Hhl  V.  ^ /<*»•,  (1876)  1  Ex.  l». 
a52. 
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wlierever  the  party  can  he  found,  whether  in  (Mmto«ly  or  out  of 
cuHtody  {(«). 

With  regard  to  executionn  ftRainst  lands  under  writn  of  <7<v/»V,   i>:i»,it. 
no  question  .irises  m  to  the  slierifTB  duty,  inHonnich  hh  he  has 
not  actually  to  take  iiortseMHion,  hut  after  holding  inciuiry  to  j^ive 
the  creditor  a  rij^ht  of  entry,  leaving  to  liiin  the  reHponwihility  of 
enforcing  it. 

The  lawfulness  of  a  seizure  of  goods  under  a  writ  ot  li.  ja.  y,,f„. 
depends  partly  on  the  nature  of  the  goods  themselves,  partly  on 
the  nature  of  the  debtor's  interest  in  thent. 

A  leasehold  heing  a  chattel  interest  niny  he  seized  and  sold,  hut  WhatchatteU 
it  is  not  the  duty  of  the  sheriff  or  other  executive  ofticer  to  give  ""'  '^  ','!'""'" 
the  purchaser  possession,  he  has  simply  to  enter,  sell  and  assign  ; 
and  if  he  continues  on  the  premises  afterwards  he  is  a  trespasser 
as  against  the  execution  dehtor,  provided  the  latter  has  remained 
in  actual  possession  (/<). 

Crops  which  are  raised  from  year  to  year  hy  the  labour  of  man's  <'r..|i-i. 
hands — jnictiiH  hiilustrialeii — are  regarded  as  chattels  even  while 
they  are  still  in  the  soil,  hut  not  so  the  iwrmanent  growth  of  the 
land  such  as  grass  and  fruit.  The  former  may  therefore  he  taken 
under  a  li.ja.,  the  latter  not  (c).  However,  hy  .'iti  Cn-o.  III.,  e.  .W, 
no  growing  crop,  which  by  covenant  with  his  landlord  a  tenant 
is  hound  to  consume  on  the  premises,  can  he  sold  untler  an 
execution  except  subject  to  the  covenant,  provided  that  notice  l>e 
given. 

As  a  general  rule  fixtures  may  not  he  seized  under  a/i./a.  :  hut  Fixtures, 
all  which  a  tenant  has  a  right  to  remove  as  against  his  landlord 
may  be  taken  in  execution  against  the  former  (</). 

Money,  notes,  hills,  and  other  securities  may  be  taken  inexecu-  Money, 
tion  (e).     Tiie  actual  coins,  whicii  are  appropriated  and  set  apart 
in  the  hands  of  a  third  person  for  the  debtor,  are  liabl"  to  seizure, 
but  a  mere  debt  is  not  (/). 


(</)  Utimphrrij  v.  Miti/itll,  (iH.Hll)  2 
Hinsf.  N.  t".  111'.'  :  tjiijiHtitim't  ('imr, 
(\xy.i)  2  K.  i  I!.  7:7;  /Axi/wr  v.  Lunr, 
CI"*"''!)'!  H.  L.  V.  iV.i. 

(A)  J'lait/iiir  v.  .Viijujroir.  (184.1)  14 
M.  Jc  W.  JH-.t. 

iv)  /Vr  BsyIgv.  J..  iCt'iiftn  y.  lti}b€*^4. 
{182B)  .-.  ».  it',  p.  8:J1' 


(</)  liumrnjHf  v.  Humni/,  i\Mt,\)  2 
M.  A;  I'.  777  :  Wihh  v.  tugilhf,.  (IS22)  ■> 
B.  i  Aid.  fi2:. 

(r)  1  k  2  Vi.t.  c.  no,  ».  12;  .-.l  A;  .->2 
Vict.  c.  43,  s.  H7. 

{/)  H.W  V.  WiHxI.  (IHJ3)  4  y.  B. 
311";  Hi-iiiiK  V.  I'l-rrnt,  (,IH4I)  4  llcttv. 
586. 
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The  wearing  apparel  and  lieddinr;  (including  bedstead)  ( 
any  judgment  debtor  or  bis  family,  and  the  tools  and  implen 
of  his  trade  {!>)  to  the  value  of  five  pounds,  are  protected 
execution  {<•). 

Protection   is  likewise  given  to  the  rolling  stock  of  rai 
companies  (</). 

It  seems  clear  that  if  the  present  right  of  possession  of  g 

has  been  parted  with  by  the  owner,  whether  by  way  of  pit 

letting  or  lien,  sucli  goods  cannot  be  seized  in  an  execution  agf 

liim  ;    for  the  seizure  would  be  an  act  of  trespass  against 

possessor  (<■).     On  the  other  hand,  if  the  e.xecution  del)tor  h 

present  right  of  possession  amounting  to  a  special  property 

interest  can  be  seized  and  sold  (A.     In  the  case  of  heir-looms 

vendor  or  pawner  cannot  convey  to  the  vendee  or  pawnee  a  la 

property  in  the  goods  than  he  himself  possesses  (;/).     The  r 

sale  does  not  affect  the  right  of   the  owner  of   the   revers 

because  it  does  not  pass  his  property,  but  if  there  be  a  sali 

market  overt,  then  the  reversionary  estate  is  injured  and 

owner  has  a  cause  of  action  (It).     In  the  same  way  if  the  execu 

debtor  is  tenant  in  common  or  joint  tenant  of  any  goods,  t 

may  be  taken  in  execution  for  his  debt  and  his  interest  in  tl 

sold,  and  the  other  owners  can  sue  in  trover  only  if  bv  rea 

of  a  sale  in  market  overt  or  otherwise  they  are  entirely  ous 

The  sheriff  becomes  their  co-owner,  and  is  only  Iial)le  for  ; 

which   as  between  co-owners  are  tortious  (0.      Goods   held 

a  debtor  under  a  lien  cannot  be  taken  in  execution  ;    for 

lien  is  a  mere  personal  right   and  not  a  property  capable 

transfer  (h). 


(ii)  Darix  V.  Uiirri*,  (l!t(Ml)  1  Q.  R. 
72'.». 

(*)  A  sL'wiiig-in.-icliine  hired  by  the 
wife  of  a  judj^nient  ilel)toi-  on  the 
iDstiilracnt  system  is  an  implement  of 
tnule  :  Masti-n  v.  I'i-uspi-  (11»02)  XT,  I,.  T 
till. 

('•)  K  i;  i)  Vict.  c.  127,  .s.  8  ;  .",1  ic  .-,2 
Vict.  (-.  4;!,  s.  147.  They  are  simila;ly 
protectCil  against  distress  issued  by  a 
Court  of  Sunimaiy  Jurisdiction,  see 
42  &  43  Vict.  c.  49,  s.  21  (2). 

(if)  30  &  31  Vict.  c.  127,3.  4  ;  38  &  3!t 
Vict.  c.  31. 


('•)  linden  v.  Keininii.(\^\(\)  !l  c 
".92. 

(/)  Prr  Piuke,  B.,  Li^ag  v.  Ki 
(1H4U)  6  M.  &  W.  {>.  42. 

(.7)  fituddert  v.  We-tt.  Law  Ti 
Feb.  l.-.fh,  11)02.  p.  3,-i3. 

(A)  Tiini-rcd  v.  Allqiwd.  (IH.n'.t 
H.  A:  X.  43H. 

(0  .lohiiMH  V.  Eranx.  (IK44)  7  J 
(j.  240  :  see  Matjheu-  v.  Ilfi-riili.  (li 
7  ('.  B.  22!'.     See  alK)ve,  pp.  2i7  -sriij 

(k)  Leij,,  V.  Enuif.  (1840)  «  M.  \ 
36. 
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A  mere  equity  of  redemption  even  tliouuli  cotijiled  with  pos-    Fv(uity,i 
sesi'ion  IS  not,  the  Mihject  oi  u  k'j^ul  txeeulion  (a). 

When  a  receiver  of  rents  is  tippointed  I>y  a  mortf^n^ee,  the 
mortgagor  ceases  to  huve  a  legal  i>o\vcr  of  distraint  \h) ;  allhoiigh 
a  person  having  authority,  express  or  implied,  to  distrain  for  rent 
due  to  the  legal  reversioner,  may  justify  as  hailiff  to  such  legal 
reversioner,  if  he  distrains  as  for  rent  due  to  liiniself  (<■). 

If  a  man  is  sued  in  a  representative  capacity  as  execi'ti  r  or  I'mperty  li.id 
administrator  the  writ  of  execution  is  directed  a;:ainst  the  g(jods  tiveciiiiacity. 
of  the  deceased,  and  it  is  clear  tluit  such  a  writ  will  not  justify 
the  seizhig  of  the  execution  debtor's  own  goods.  Conversely,  if 
in  an  execution  against  a  man  personally,  goods  are  seized  which 
he  holds  in  a  representative  capacity  or  in  trust,  the  act  is  not 
justified  l)y  the  writ,  and  he  may  sue  in  trespass  or  trover  ((/). 

It  was  held,  however,  in  (JiiicL  v.  Staim-n  (<),  where  a  married  f"  'Ms,M,f  a 
woman  was  executrix,  and  she  and  her  husband  had  approi)riated 
to  their  own  use  the  testator's  goods,  that  in  an  action  l)y  her 
against  the  sheriff  for  seizing  those  goods  in  an  execution  against 
the  husband,  she  was  estopped  from  setting  up  her  title  as 
executrix. 

If  a  man's  goods  have  been  distrahied  they  are  in  the  custody  Goods  in 
of  the  law  and  cannot  be  taken  in  execution  (f).  If  oiHce'"s  with  the  law. 
concurrent  jurisdictions  have  severally  executions  against  the 
same  defendant,  the  one  first  in  possession  is,  of  course,  entitled 
to  keep  them  as  against  the  otlier  (ii).  But  by  51  I'i:  52  Vict.  c.  43, 
s.  152,  in  (juestions  of  priority  between  County  Court  and  High 
Court  ex<  ^  utions,  the  right  to  the  goods  is  to  depend  not  upon 
the  date  of  seizure,  but  upon  the  times  respectively  when  the  writ 
was  delivered  to  the  sheriH'  or  application  was  made  to  the  County 
Court  Registrar  for  the  issue  of  his  warrant. 


(/;)  Snirlrtt  v.  IJitiiwn.  (IMHS)  12 
Q.  H.  I).  -.'Ki;  Scott  V.  Srholeij,  (1807)  S 
East.  4ti7. 

(A)  W'mihtuii  V.  ItMX.  (I'.KtO)  I  (  li. 
7nK. 

((•)   Trent  v.  Hunt,  (l8.-)3)  U  Kx.  H. 

(<l")  t'lirr  V.  Ai'inniin.  (I7'.'2)  4  T.  15. 
«2l  :  Ftnii-ick  V.  L/ii/nirk.  (18(1)  2 
Q.  B.  10s.  As  to  ilie  positiciM  of 
executor  who  has  been  (iiieotcd  to 
employ  part  of  the  tealator's  estate  in 


irade.  see  'v>  jmiii-  (im-lnnil,  (l.sip:t-4) 
10  Ves.  110. 

0)  (17!t8)  1  B.  &  P.  2'.t3. 

{/)  Jt'iliMl  v.  Sl„n;-ii,  (1841)  2 
Moo.  A:  K.  ;i.")8. 

{;/)  Cotii.  Uif?.  Kxeciitioii.  C.  4.  L'lider 
siu'li  circuiiistaiices  it  is  usual  for  ti.  ■ 
ottiei-r  first  in  possession  to  act  as  special 
bailiff  in  the  e.^eeuiioii  of  the  second 
process.  See  A'.f  jxirtc  llVz/vrw.  (1S8.",) 
1.-.  y.  B.  V.  48. 
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!m"ihen'trs^  ^Vlien  several  concurrent  wurriints   of    execution   are   is: 

i.n.l  hi-ii  against  tlie  goods  of    ii  judgment  debtor  and   the   In'gli   bj 

I'iKh't  to  iitdzts    sufficient  chattels   to  satisfy  the  whole  of  the  execu 

l.Toney!""         warrants    without  allocating  particular    goods  to  a    partie 

warrant,  the  bailitT  is  only  entitled  to  charge  one  possession 

on  the  whole.     And  the  same  rule  applies  where  a   sheriff 

put  a  man  in  possession  of  goods  under  a  writ  oi/i./a.  hsnei 

one  creditor,  and  afterwards   receives  and  executes  other  w 

against  the  same  debtor  from  other  creditors  {<t).     But,  on 

other  liand,  if  he    seizes  and   appropriates   different   goods 

satisfaction  of  each  particular  warrant,  even  though  all  the  gc 

so  allocated  are  on  the  premises  at  the  same  time,  and  possess 

under  all  the  warrants  is  held  synchronously  by  the  same  pert 

the  bailiff  is,  nevertheless,  entitled  to  possession  money  in  res] 

of  each  particular  warrant  (b). 

Insomuch  as  the  title  of  the  trustee  in  bankruptcy  does 
commence  with  his  appointment,  but  relates  back  to  any  ac 
bankrui)tcy  committed  by  the  debtor  within  the  three  mon 
prior  to  the  presentation  of  the  petition,  it  may  frequently  hap] 
that  goods  are  taken  in  execution  which  although  ai)parently 
property  of  the  debtor,  in  reality,  as  it    ultimately  turns   r 
belong  to  the  trustee.     Under  such  circumstances  the  sheriff  \ 
formerly  liable  in  trover  to  the  assignee  in  bankruptcy  (c) .  Vari( 
provisions  were   made    under   successive   Bankruptcy  Acts 
obviating  this  hardship,  and  it  is  now  provided  that  an  execut 
creditor  shall  not  be  entitled  to  retain  the  benefit  of  an  execut 
against  a  trustee  in  bankruptcy,  unless  he  has  completed  it 
seizure  and  sale  (</)  before  the  date  of  the  receiving  order  a 
before  notice  of  the  presentation  of  a  petition  or  of  an  availal 
Dutyofotlicer  act  of  bankruptcy  ((■).      It   is  apparently  implied,  but  not  « 
writ.     °        pressed  that  where  the  creditor  has  received  no  such  notice  as 


Effect  of 
bankruptcy. 


('()  Morf/ii/i.  Ill  IV  ;  JSuard  nf  Traili . 
A>  jiai-t,-,  (1!)(J4)  1  K.  B.  6H  ;  O'ldsxhrook 
V.  Da  rid  and    \inix,  (190."))  1  K.  H.  HI"). 

(h)  Morifan.  In  re;  liuiird  of  Tnidi\ 
Kr  imi-tfi,  (l!»04)  1  K.  B.  6,s.  As  to 
excessive  cliariics  for  distress  ,ind  st.itu- 
tory  limita'.ioMS,  sei>  f/oiid/niid  v.  fiLifrr, 
(V.m)  21  T.  r,.  K.  U'8.  C.  A.,  .18  to 
method  of  recovery  of  excessive  charges, 


see  Iti'.r  V.  Jtrid/Kirf  I'minf,/  ('a 
Jiidije;  Ediriird.i.  Ej-  jiarti;  (190."); 
K.  li.  lo,><. 

((•)    Garland    v. 
CI.  A:  F.  1198 

((/)  See  Jaiirx   v. 
Q.  B.  D.  430. 

[e]  46  &  47  Vict.  c.  52,  s.  4u. 


Carlhli',    (1837; 
ParMI,   (1883) 


iDKNl'llY    Ul'    DKllTUU. 


yj 


nientioiied,  ho  is  ent'tle'I  to  ititiiiu  the  i)rui!et;d.-,  (it  tlir  ixcfulinn. 
The  sheritl'  or  other  otlu-er  eh.ir.ued  wiili  'Jk-  t\i.i-iitioii  of  the 
writ  (f/i,  if  after  seizure  hut  Ijefore  salt;  lit'  is  seiv-  d  witli  iiotiec  (/-) 
of  a  receiving  order,  i^  hound  upon  re(|ucst  U)  dehvt-r  tlii;  ;;oods 
to  tlie  olUcial  receiver  or  tlie  trustee  in  liankruptcy.  After  sale, 
if  the  execution  is  for  a  jud'^'uient  over  twenty  poundi^,  lie  is  to 
retain  tlie  iiroceeds  for  fmuteen  days,  and  if  witliin  th;it  lime  he 
receives  notice  of  a  hankruptcy  petition  "and  the  delator  is 
adjud^^ed  bankrupt  thereon,  or  on  uny  other  jietition  of  which 
the  sheriff  has  notice,"'  lie  is  to  pay  the  balance,  after  deduetiu^,' 
expenses,  to  the  trustee,  otherwise  he  is  to  deal  witli  it  as  if  no 
notice  had  been  served  on  him  (r\.  In  couiputiiii,-  expenses  in 
such  case,  the  right  of  the  sheriti"  to  ''possession  money '"  is 
limited  to  twenty -one  days,  however  long  he  may  have  been  in 
possession  prior  to  the  bankruptcy  (-0.  It  is  presumed  that 
although  the  section  does  not,  in  terms,  indemnify  the  sheriti"  from 
liability  by  reason  of  anything  done  under  it,  that  no  action  will  He 
against  him  so  long  as  he  strictly  performs  his  statutory  duty  (r). 

It  sometimes  happens  that  owhig  to  a  misnomer  or  confusion  Kxcnitum 
of  names  a  question  arises  whether  an  execution,  against  either  ■'-•'""'  ''"' 
the  person  or  goods  is  directed  against  the  right  individual.  If 
there  are  two  persons  of  the  same  name  and  j  udgmen;  goes  again^i 
one  of  tlipiii,  it  is  the  business  of  the  sheriff  or  other  officer  to  act 
at  his  peril.  If  he  levies  execution  against  the  wrong  man  he  is 
liable  to  an  action  of  trespass ;  if  h'^  neglects  to  levy  execution 
against  the  right  man,  he  is  liable  to  an  action  for  neglect  of  duty 
at  the  suit  of  the  execution  creditor. 

The  writ  of  execution  follows  the  form  of  the  judgment.     It  is   Must  ))f 
immaterial   by  what  name  an  execution  debtor  is  described  pro-  i'ftcmjLfto'be 
vided  judgment  has  been  obtained  against  him  in  that  name  ( /).  ~"'^''- 


{(i)  s.  Kis.  A  man  who  by  dircotioii 
of  tlie  sheriti'  tiilifs  luissosion  of  ami 
sells  the  goods  of  the  jiKh.'niciit  .leliiov 
is  not  "  an  officer  i!harf:e<l  with  tlio 
execution  of  a  writ  or  other  process"  : 
lit'Ihjs,'  T.  M-Oiiin,  (1S'.)1)2  Q.  B.  227. 
following  />  jmrte  Wdrivii,  (ISS.I)  I.") 
g.  I!.  D.  tS. 

(,/'}  oAkrtI  Vict.  c.  71.  s.  11  (11. 

(-■)  Ih„l.  (2). 

((/)  A'lii/lin/i  ,'^'  Ai/ltii!i,  Jn  n' ;  Miinuii/ 


S:  Co..  K.I-  juii-t,'.  (llMiH)  I  K.  r..  (isu. 
As  to  general  iiile  resiiectin.i.'  lighi  t.. 
"jios'^ession  money,"  see  Mitrgnn,  In  rr  : 
Jltxinl  of    Tiiidr.    K.i'    i>orfe.    (I'JOt)    1 

K.  li.  t;8. 

(e)  In  the  coiTe»|)oii(ling  section  i.f 
the  Act  of  isiil  (L'i  i:  2.")  Vict,  c  i:i4, 
s.  I'A)  there  were  Words  of  imieiiiniiy. 

( /■)  Fi--lH'>-\-.  .!/«<//»/'/,  (ls4;i)  .->  M.  \  li. 
77S. 


Im^a^ 


rco 


OiTICKUS    OK   JlSTlLi:. 


Estoppel. 


Wlien,  therefore,  execution  has  to  he  levie.l  an.l  iiiiv  douht  ar 

as  to  the   identity  of  tlie  dehior,  the  .lue.stion  tc"  he  asked 

wlietlier  the  man  wliose  per.son  or  goo.ls  it  is  proposed  to  s 

18  tlie  man  against  whom  judgment  has  been  ol)taiMed.     If 

party  in  question    has  appeare.l  in   tlio  action,  ,<olii  ,i„uh 

rightly  or  wrongly  he  h.s  actually  made  himself  the  defendant 

If  he  has  never  hcen  served  with  proceedings  the  matter  isequ, 

clear  the  other  way  ;  he  is  an  entire  stranger  to  the  action.     ' 

ditHculty  arises  where  he  has  l;een  served,  hut  has  not  api)eai 

In  KiUii  v.  Lairnun'  (h),  a  certain  person  having  a  debt  due  fr 

I.  W.  Kelly  issued  a  writ  against  him,  which   was,  hy  mista 

served  upon    M.  Kelly,   the  plaintiff,  who  informed  the  pen 

servnig  of  the  mistake  hut  did  not  appear  in  the  action  and  t( 

no  further  notice  of  it.     Judgment  was  obtained  and  a  n,j. 

issued  against  I.  W.  Kelly,   on  which  capius   the  plaintiff  v 

arrested.     In  an  action  for  false  imprisonment  against  tiie  she 

It  was  contended  that  as  the  plaintiff  had  been  served  he  was  1 

defendant  in  the  first  action,  and  therefore  the  execution  L 

rightly  issued  against  him,  but  it  was  held  that  the  whole  p 

ceedings  were  a  nullity,  inasmuch  as  there  never  had  been  a 

intention  on  the  part  of  the  plaintiff  in  the  original  a-  tion  to  s 

hmi.     Conversely  it  would  seem  that  if  a  writ  is  serve.l  on  t 

party  intended,  though  he  is  wrongly  described  in  the  writ,  a 

though  he  is  not  the  real  debtor,  he  cannot  safely  ignore  the  pi 

ceedings,  for  if  he  does  not  appear  and  judgment  is  obtained 

default,  that  judgment,  while  it  stands,  will  be  good  as  agai. 

him  and  execution  may  issue  under  it.     If  A.,  having  suppli 

goods  to  B.,  erroneously  thinks  that  he  has  supplied  them  to 

and  accordingly  .ues  C.  it  is  one  thing;  if  knowing  that  he  h; 

supplied  them  to  B.  he  mistakes  C.  for  B.  and  serves  him  wii 

process  it  is  another. 

If  an  execution  is  levied  on  the  goods  of  the  wrong  person  1 
may  sometimes  be  prevented  from  recovering  in  an  action  a-ain 
the  officer  executing  the  writ  hy  vir*  :eof  the  doctrine  of  estoppe 
He  IS  estopped  from  asserting  his  own  title  if  he  has  intentional! 
induced  the  officer  to  seize,  by  expressly  or  Impliedly  represe.itin 


{\Hi'J)  13  Q.  B.  p.  ■•12. 


(/')  (KS(i4);i  ir.A:l'.  1. 


Ksrnvvu..  -,., 

the  goods  in  <,uestion  to  I,*,  tl.e  -,mh1s  ,.f  tl,e  execution  -l.-htor. 
There  must  be  something  eqiiiv.ilent  to  u  licence  m  his  purt.  It 
has  heen  liel.l  that  a  thuliii-  of  a  j;,ry  t],iU  the  owner  of  th.-  Joods 
misled  the  slierifif  so  tis  to  induce  Iiim  to  seize,  does  not  .stiil.hsh 
an  estoppel.  In  that  case  the  owner  had  told  a  falsehood  with 
the  ol.ject  of  preventing  a  seizure,  and  not  of  indudm,'  it  U,) 
If  a  party,  against  whom  there  is  a  valid  estoppel,  at  any  time 
gives  notice  of  the  true  state  of  facts  to  those  executing  the  writ, 
he  is  not  debarred  from  suing  in  respect  of  anything  w^Iiieh  ;liev 
may  subsequently  do  {h). 

There  are  certain  cases  in  which  goods  may  be  taken  in  execu-  r,„.s  wiuro 
tion  whicli  have  ceased  to  ])e  the  property  of  the  execution  debtor  :  ^'rln'^-^.t:, 
the  execution  creditor  claiming  by  a  higher  and  better  title.  '.'nlk'''.i  iu'^^ 

(a)  By  1:5  Eliz.  c  .5,  any  alienation  of  goods  or  chattels  made  i.v',',',''ini','m 
for  the  purpose  of  hindering,  delaying  and  defrauding  creditors  is  '■'■'"■■'■y'»>c,<. 
void  as  against  them,  unless  for  valuable  consideration,  and  to  a 
party  having  no  notice  of  the  fraud.      Goods,  therefore,  included 
in  such  a  conveyance,  though  they  cease  to  be  the  property  of  the 
assignor,  are  liable  to  the  claims  of  his  judgment  cieditors,  and 
may  be  taken  in  execution  (r).    An  execution  on  a  fraudident 
judgment  is  a  fraudulent  alienation  within  the  meaning  of  the 
statute.     Therefore,  if  a  seizure  of  goods  has  been  mad'e  under 
an  execution  more  than  sufficient  in  amount  to  exhaust  their 
value,  this  is  no  reason  against  levying  under  a  second  writ,  even 
though  the  officer  have  no  notice  of  any  fraud  atlecting  tlie  first 
execution,  since  he  ought  to  give  the  second  creditor  tlie  oppor- 
tunity if   he  think   fit  of  impeaching  the  validity  of  the  first 
judgment  (d). 

(b)  Certain   bills   of  sale  are  void  as  against  an  execution  is.iis  of  .ale. 
••reditor,  though  good  against  the  grantor  (.). 

(c)  A  writ  of  y/../a.  directs  the  seizure  of  such  goods  as  the  .i,>.„isaiifne,i 
debtor  has  at  the  time  of  its  issue ;  therefore  at  common  law  nl'-tr"'"""^ 


writ. 


(«)  Frei'mnii  v.  (\ii>h<\  (I84'.t)  4  Ex. 
'i")+.  See,  too.  fit,/.i.y>,iiili'  V.  Yoiuni, 
U'^l'U)  '.)  I!.  A:  ('.  (ii»6;  D,i,r^.m  v.  W„n,l, 
(ISlu)  .S  Taunt.  2:)<;. 

(A)  Viiii.itun    V.    J>iiferx,i/i.   (lS.-,7)    2 

•  '.  n.  X.  a.i'.}:,. 

('•)  Tiryites  Ca.i,;  (lOUl)  :{   Kei).  SO. 
C'.T. 


.\nil  ^ee  SIhIkiiI i n.ik ij ,  In  ,-f  :  .?/,>,./•,.  /> 
/iini>'.  (I'.)M3,  2  K.  ]i.  ."(17. 

(il)  /),■„„:.■<  V.  IV.ihiaii,  (n74)  I,.  I!. 
!•  Q,  I!.  :U.-.. 

0')  11  .v  42  Viut.  0.  :n,s.  S  ;  io  k  u: 
Vict.  i;.  i.t.  -..  ,-,. 
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Rootls  aliened  subsequently  to  that  diiti'  may  he  followed  iuii 
Heized.  Uy  the  Stiituto  of  Frauds  (a)  the  writ  does  not  "  Mnc 
tlie  projjerty  hut  from  the  time  such  writ  shall  he  delivered  ti 
the  sheritr,  undcr-sherifl's  or  coroners  to  he  executed."  Thi; 
provision  only  protects  purchasers  for  value  {I').  liy  1!)  A:  20  Vict 
c.  97,  s.  1,  purchasers  for  value,  without  notice  of  the  delivery  o 
the  writ,  are  protected  up  to  the  actual  seizure  (c).  In  Ilnlinai 
v.  Til lU II Hon  (il)  the  dehtor,  knowing  that  a  writ  was  in  th( 
sheritT's  hands,  made  an  assij^nment  for  the  benefit  of  hi 
creditors.  It  was  held  that  the  f;oods  mij,'hl  nevertheless  hi 
seized,  because  the  knowledge  of  the  debtor  was  the  knowledgi 
of  the  trustees. 

(d)  The  execution  creditor  is  not  bound  by  the  estop])eI  of  hi 

dclitor.     In  Ilirhdrih  v.  Joliiinoii  (c)  the  pluintiti'  had  taken  ai 

assignment  of  furniture  fi-pm  A.    The  goods  really  belonged  to  B. 

who  had  represented  to  the  plaintifi"  that  the  goods  were  A.'s  ii 

such  manner  as  to  be  estoi)iied  from  setting  up  his  own  title 

The  defendant  was  a  judgment  creditor  of  B.,  and  seized  th- 

furniture  under  a  writ  oijj./d.     It  was  held  tiiat  he  could  set  u] 

B.'s  title,  though  B.  himself  could  not  have  done  so. 

Rival  writs.         Where  there  are  more  writs  than  one  to  be  executed  thej-  tak 

precedence  in  the  order  of  their  delivery.     But  if  the  executioi 

creditor  countermands  his  writ  it  loses  its  priority,  and  must  b 

postponed  to  all  writs  delivered  previously  to  the  countermand  (/) 

How  mucii  Under  a  ./(.  fa.  only  sufticient  goods  should  be  seized  in  th 

seized  imder     S'^'^t  place  to  satisfy  the  judgment  debt  and  the  charges  ('/) ;  i 

Ji-J"-  more  is  taken  an  action  lies  at  the  suit  of  the  execution  dehto 

for  anj-  damage  occasioned  by  the  breach  of  duty  (/<).     And  th 

same  rule  applies  in  the  case  of  a  distress  for  rates  (»)• 


Estoppel  of 
debtor  does 
iiiit  bind 
cxi'i'Ution 
creditor. 


(«)  2'.i  far.  II.  c.  3.  s.  1.5. 

(4)  Per  Asliurst,  J.,  lliitcliinxnit  v. 
Ji'hitstoii,  (17S7)  1  T.  R.  p.  731  :  per 
Mellish,  r..J.,  Ej-  parte  WiUiamn,  (lS7i) 
L.  U.  7  Oh.  p.  317. 

(f')  It  would  seem  that  these  statutes 
apply  to  county  court  e.xccutioiis ;  see 
I'itt-Lewis'  County  Court  I'ractiee.  3rd 
cd.,  p.  fiSS. 

id)  (18117)  L.  R.  2Q.  H.  (U2. 

(e)  (IH.-.y)  4  M.  &  N.  ()i;0  ;  followed  in 
Jiir/„irth\.Jeiiltlns,  J8SG-7)  17  Q.  Ii.  D. 


',H  :  IS  ().  R.  D.  4.-)l. 

(_/■)  Jlinit  y.  Hooper,  (1841)  12  il.  A:  W 
(•|(;4. 

(a)  As  to  seizing  to  satisfy  landlord 
claim  for  rent,  see  behnv,  ]).  7li(I. 

(//)  (iiiirler  v.  ('fidpliii.  (1,H4S)  2  K: 
.">o3. 

(,)  Jl,(ker  V.  1IV(*.».  (1!<04)  1  K.  1 
743.  As  to  method  of  recnvi-riiij;  es 
ces^ive  charges  for  distress,  see  lle.r  \ 
Jtritl/iort  Coiiiifi/  Court .Jiiihie  :  Kdirarit 
jy  parte.  (\'M\:>)  2  K.  It.  lOS. 


WRIT    OF    H.   t.l. 


TC.;} 


"When  ^oods  are  seized  (-n  tlie  seiz;:rf  jn-iiii'i   im-'u-  ojiemtes  as   i;.-|,. 


iii- 


l.liiv  -f 

.'"'"U  iri/f  I. 


a  dischar-Jte  to  l)ie  ju(l^,'meiit  del. 'or  lo  the  extent  of  tlioir  vahie. 
The  sherift"  or  otiier  otiicer  aiviuires  a  special  property  in  tin; 
f;oods  which  enables  him  to  maintain  an  action  a;.'ainst  any  third 
party  who  is  guilty  of  a  tortioii.s  act  in  respect  of  them  ('/).  And 
to  this  remedy  he  must  look  in  case  of  a  rescue,  for,  since  the 
seizure  ;)/•»■»((;  /rtciY-  discharges  the  execution  debtor  t"  the  extent 
of  the  value  of  the  goods  f  /ed,  the  ollicei'  becomes  lial)le  to  the 
same  extent  to  the  execution  creditor.  Ilis  duty  is  absolute, 
subject  only  to  the  usual  exception  of  the  act  of  God  and  the 
King's  enemies  (c). 

The  actual  custody  of  the  goods  seized  should  be  retained.  Ai.r.n<lon- 
An  abandonment  of  possession  is  an  abanilonment  of  tlie  execu-  !!f'i',',Wossi..i 
tion.     It  would  seem  to  be  otherwise,  however,  if  there  is  a  mere 
quitting  of  possession  for  some  temporary  purpose  (d). 

It  is  a  right  incidental  lo  the  due  executii.ui  of  the  writ  that  the  '''-'"  •" 

a.  .  ,  .  ,  ,  .  .  ii'niaiu  on 

oincers  may  remain  on  tlie  premises  for  such  a  tnne  as  is  reason-  i.ivmisos. 
ablj-  sufficient  to  enable  them  to  sell  the  goods.     If  this  time  is 
exceeded  tlieir  furtlier  continuance  is  a  trespass  (<) ;  in  addition 
to  this,  an  unreasonable  delay  in  selling  is  a  breach  of  duty  (_/). 

In  tb.e  case  of  county  court  executions  the  manner  of  sale  is  Manner  of 
regulated  by  51  &  52  Vict.  c.  43,  s.  154,  and  in  all  other  execu- 
tions above  twenty  pounds  (including  expenses),  the  sale,  unless 
otherwise  ordered,  is  to  be  liy  public  auction  after  due  advertise- 
ment for  three  days  previously  (//).  Apart  from  these  statutes, 
there  is  only  the  general  duty  to  act  in  a  reasonable  and  honest 
manner  (/<). 

If  a  sherift'  can  obtain  no  reasonable  bid  for  goods,  it  is  a  Fniime  of 
proper  course  for  him  to  keep  them  unsold,  and  to  return  that 

Aril,, ml  V.  I',i!iiilrr,  (1820) 


((/)  -\s  to  what  amounts  to  seizure, 
see  Ohiihtoite  v.  Paihcich,  (1871)  L.  li. 
ti  Ex.  211.3. 

(J)  Wilbi-dkum  V,  Siimr.  {\i\i;'.>}  2 
Wm.  Sauud.  47  a. 

(<•)  Cl,;-k    V.    IVItlicrs.    (17li»)     I-oi.l 
Eaym.  lii72  ;  Mihimaij  v.  >'/«,>//,  (ifiri) 
2    Wm.   Saunil.   ;U:!  ;  S,>i,t/ii;'t:''x    Ciise. 
(1600)   4   Kep.  84.     The  duty  was  the      (1870)  23  L.  T.  N.  S.  470. 
same  in  case  of  an  arrest.  Iiut  now  see         (7)  4*)  i  47  Vict.  c.  .")2.  s.  14.1. 
40  \  41  Vict.  c.  21,  3.  :il  ;  .lo  i;  ."1  Vict.  (.A)   Hei-mtiniin  v.  Hawker.  {\s:,\\)   U 

c.  T)'t,  s.  III.  Ex.   7<>o,     .Sec   aUo    A>  juDic    I'lllun 

(jl)  ItUtdts    V.    Arundul,;    (IslS)    1      (ls74)  L.  R.  9  Ch.  4:!2. 
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s  I'ricc,  '.t."i. 

(f)  A.th  V.  IJawnui/,  (18.12)  8  Ex.  2S7. 
Tlicy  arc  probably  not  trespassers  ul, 
initio.  .Sec  Smith  v.  Kijiiiii,jti>ii,  (ls:i7) 
7  .V  &  E.  107. 

(  '■)  .liinih.i  V.  llnmjilirctj.  (ls:U)  2 
C.   A;    M.    418;    Aiixtiford    v,    Mun-mj. 
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they  renmin  on  hia  hmuls  pro  (h-frrhi  iiiijitnnuii.  The  judKnient 
creditor  may  then  ohtiiin  ii  writ  of  ii  nililinni  irjioiKix,  the  meaning 
of  which  is  to  command  the  sherilY  to  sell  for  the  best  price  he 
can  {(i).  If  on  the  Hecond  attempt  no  bids  can  he  obtained,  the 
creditor,  if  he  wishes  to  obtain  the  fruits  of  the  execution,  must 
himself  be  the  purchaser  (/;).  In  cases  of  distress  for  rent, 
except  when  the  sale  proves  abortive,  the  landlord  is  not,  how- 
ever, entitled  to  buy  in  the  Roods  (c). 

It  is  a  duty  to  sell  for  the  best  price  that  can  be  obtained  ;  in 
other  words,  there  must  be  a  reasonable  and  careful  conduct  of 
the  sale  (</).  A  breach  of  this  duty  is  a  wrong  to  the  creditor  if 
thereby  his  execution  is  not  completely  satisfied,  and  to  the 
debtor  in  any  case,  and  the  ofticer  is  liable  to  one  or  the  other 
for  the  difference  between  the  price  actually  obtained  and  that 
which  ought  to  have  been  obtained. 

It  is  further  a  duly  to  the  debtor  to  sell  only  a  suflflcient 
amount  of  goods  (e),  and  if,  after  the  debt  and  charges  have  been 
realised,  other  goods  are  sold,  it  is  an  act  of  trespass  and  con- 
version, for  the  authority  is  determined.  If  before  sale  the  claim 
of  the  creditor  is  in  any  way  satisfied,  the  officer  has  no  right 
on  his  own  account  to  sell  for  the  purpose  of  satisfying  his 
charges,  though  possibly  he  may  do  so  on  the  instructions  of  the 
creditor  (/). 

The  duties  of  sheriffs'  officers  towards  persons  whom  they 
arrest  on  civil  process  are  defined  by  50  &  51  Vict.  c.  55,  s.  1-4  {g). 
By  8.  15  of  the  same  Act  a  person  unlawfully  imprisoned  by  the 
slieriff  has  an  action  against  him  in  like  manner  as  against  any 
other  person  who  should  imprison  him  without  warrant  (/(). 

If  either  the  creditor  or  debtor  is  dissatisfied  with  the  pro- 


Qi)  Keifjlitleij  v.  Birch,  (1814)  3  Camp. 
521. 

(}i)  Under  v.  I)anver»,  (1798)  1  B.  Ac 
1'.  3.5y. 

((•)  .V(M/r,  yettlefoUl  <<•  C\>.  v.  Sintjcr 
f'o.,  (1<.»03)  2  K.  B.  168 ;  affirmed  (1904) 
1  K.  B.  820.  C.  A. 

(_il)  Gau-ler  v.  ChnpVn,  (1848)  2  Ex. 
.-,iiH.  See  ^yri(|ht  v.  Chdi,  (18t)6)  L.  R. 
1  Ex.  S.">8  ;  MtiUett  v.  CliullU,  (1851)  Hi 

(>.  1!.  -ri'.). 

!,!•)  (finrli>r  v,  C!i'i>'li»:  xuvra. 

(/)  .Sneary  v.  Abdi/,  (1876)  1  Ex.  D. 


299. 

{g)  An  arrest  upon  a  commitment 
(jrder  under  s.  5  of  the  Debtors  Act, 
1869,  is  not  within  the  section  :  Mitchell 
V.  SiiiijiKoii,  (18'.Hi)  25  Q.  B.  I).  183. 

(//)  As  to  liability  of  sheriffs  and  their 
officers  to  penalties  for  breaches  of  the 
provisions  of  this  Act.  see  Jitiijge  v, 
Whitehead,  (1892)  2  Q.  B.  355  ;  Shop}m 
V.  Sathuii,  (1S92)  1  Q.  B.  245;  Lee  v 
Dangar  Grant  ,V  <",-..  (1H92)  2  Q.  H 
337. 
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ceetliiiRs  of  ft  sherifT  in  an  execiitii)n.  Iio  luiiy  A\)[>iy  to  tlifi  Conn 
to  direct  ft  return  to  the  writ  (a).  If,  in  nmkiii;,'  liin  return,  llic 
hheritl'  ilisclost;-*  ft  hrcftcli  of  duty  on  his  purt,  us,  for  inntftnce,  if 
he  retuniH  thftt  ho  seized  ctrlniii  i^oods  and  tlu'V  were  re^cued 
out  of  his  hands,  Iho  admitted  liahility  can  Ih'  enforced  by  xrin 
tacitiH  (/»).  If  liy  hiw  return  he  discharf^es  hi».  'f,  tlie  party  who 
considerH  liiuiself  afjsi'ieved  may  hrinj;  an  n  ion  for  ft  false 
return  and  alternatively  may  sue  in  resiiect  of  the  miscDndurl 
on  which  he  actually  relies.  Thus,  if  tlui  sheritl"  has  ne^^lecti  i 
to  seize  j^oods  under  a  .//.  Ja.  when  he  mi^ht  hftve  done  so,  the 
execution  creditor  has  at  once  a  cause  of  action,  but  he  may  if 
he  please  proceed  to  obtain  a  return  from  tlie  sheriti'.  If  the 
bherilY  returns  iinllu  buna,  he  then  can  sue  both  tnr  the  false 
return  and  also  the  failure  to  seize,  1  ut  his  grievance  ami 
measure  of  damages  under  both  heads  are  the  same,  that  is  to 
say,  the  loss  sutTered  by  the  neglect  to  levy.  A  mere  falne 
return,  when  there  has  been  no  breach  of  duty  in  other  respects, 
is  not  actionable  (<■). 

When  in  the  course  of  an  execution  a  wrongful  act  has  been 
committed  which  is  not  merely  irregular,  but  altogether  un- 
authorised, so  as  to  be  a  trespass  or  act  of  conversion,  the 
measure  of  damages  will  be  the  same  as  if  the  wroi.^-doer 
possessed  no  official  character.  If  goods  are  seized  outside  the 
jurisdiction  the  plftintill'  will  be  entitled  to  recover  their  whole 
value  and  not  merely  the  damage  which  the  jury  may  think  he 
has  suffered  by  t)ieir  being  taken  in  the  wrong  place. 

But  when  the  cause  of  action  is  a  mere  breach  of  duty  the 
measure  of  damage  is  the  actual  loss  having  regard  to  all  the 
circumstances  of  the  case  (</).  Thus  if  a  sheriff  neglects  to  seize 
but  the  jury  are  satisfied  that  in  all  probability  bankruptcy  would 
have  supervened  on  the  execution,  had  it  taken  effect,  so  that  the 
proceeds  would  have  gone  to  the  trustee  in  bankruptcy  and  not 
to  the  execution  creditor,  the  latter  cannot  maintain  an  action  {>'). 


I  •amacrc- 
for  puif 
I  re^paS'S. 


For  bre.icli 
<if  ilutv. 


(rt)  Tlie  cifditor  can  do  su  at  any 
time,  the  dcbtiir  only  aftoi'  execution  : 
Jlicli,ii-a.io„  V.  Tnnidle,  (\m))  S  t'.  B. 
>.'.  S.  4T4. 

(h)  .Sly  V.  Fiiidi.  (161H)  (.'iv.  Jac. 
.-.14. 

((•)  Stiiiixnii  V.  Furiihfim.  (If?*!)  L-  K- 


7Q.  H.  i;:.. 

((I)  As  to  liroacli  of  duty  by  county 
court  otliccrs.  sec  "'l  A:  :>i  Vict.  c.  \A, 
ss.  4'J,  5(1. 

(<■)  y/..//Ai«  V.  Vlielhi.^i'ii.  (IStiT)  L.  H. 
2  y.  B.  G42. 
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It  ban  been  helil,  however,  tliiit  it  is  for  the  dofendmit  to  iicpitivt 
the  iliinmMe,  iiml  in  the  iihsence  of  evidence  one  wiiyor  the  other 
tlie  {iluiiif iff  will  be  entitled  to  iv  nominal  verdict  (').  This  nilti 
docH  not  iiliply  to  the  action  for  permitting  the  esfiii)e  of  a.  person 
ftrrestod  for  debt,  wliich,  however,  jh  now  practiciilly  obsolete, 
In  thiit  action  the  jilaintiff  was  always  entith-d  to  succeed  altliougli 
actual  loss  was  ne^ratived ;  but  in  such  caeo  he  could  recover 
nominal  damages  only  (6). 

In  MuHiin  V.  I'tn/iiti'i-  («•)  the  plaintitT  had  obtained  jiidt:;ment, 
which  was  afterwards  set  aside  on  terms.  Ikfore  the  sottinjj 
aside  he  placed  his  writ  in  the  hands  of  the  sheriff.  The  sheritl 
objected,  and  tlie  plaintitY  was  put  to  costs  in  endeavouring  ti 
make  liira  proceed.  It  was  held  that  he  nii;^ht  recover  them  a^ 
damages  in  an  action  for  the  breach  of  duty.  It  would  havt 
been  otherwise,  of  course,  had  the  jud^-'Uient  been  set  aside  foi 
irregularity,  for  a  party  is  not  entitled  to  have  such  a  judgment 
executed,  and,  indeed,  may  be  liable  to  an  action  if  he  proceeds 
upon  it. 

By  8  Anie,  c.  14,  s.  1,  no  goods  or  chattels  on  any  land  leasei 
for  lives,  years,  or  otherwise  shall  be  liable  to  be  taken  in  execu 
tion,  unless  the  execution  creditor  sliall  before  the  removal  of  th( 
goods  pay  the  landlord  all  the  rent  in  arrear  not  exceeding  one 
year's  rent  (d).  By  7  iV-  8  Vict.  c.  96,  s.  67,  if  premises  are  let  hi 
the  week,  or  any  other  ter""  less  than  a  year,  the  landlord  can  h 
no  case  claim  for  the  arrears  of  more  than  four  such  terms  agains 
the  execution. 

It  will  be  observed  that  itie  first  of  these  enactments  construec 
literally  makes  the  execution  actually  unlawful  if  the  landlord  i 
not  satisfied.  It  has  been  decided,  however,  that  a  breach  o 
ihe  statute  does  not  make  the  sheriff  a  trespasser  or  affect  hi 
title  to  the  goods  taken  (c).  The  common  practice  is  for  th 
sheriff  to  sell,  and  after  paying  the  landlord's  claim  to  apply  th 
rest  of  the  proceeds  to  the  debt,  but  he  is  not  bound  to  foUo' 
this  course,  and  he  may  refuse  to  go  on  with  the  execution  unt: 

(rt)  Per  Cur..  Wyie  v.  liinh.  (1843)  4  ((/)   1I>(V(  v.  .>'/.<*<-.»,   (Ilt02)  1    Ir.   1 

Q.  I!.  [1.  ."iTS.  Hi",  C.  A.     As  to  county  cuurt  execi 

{/;)    WiUiamn    v.    Mmti//i,     (18.38)     4  tions,  see  below,  p.  Ttl'.i. 

M.  A:\V.  14.">;  (  Ujton  \   //((..yw,  (1844)  W    » <'""•'"«    v.    .X^iijlor,    (184S)    ] 

r.  Q.  B.  468.  Q.    15.   073;    but  see    M/v«   v.   Stoki- 

(•)  {!--41)  !  <>.  1'.,  1!7).  "''i'--'. 
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ilie  lftiuUi)nl  h.M  hci'ii  piiiil  mil  i.y  tiif  cxoMitinn  ci'i  ilitdr  i-n.  it', 
liowt'Ver,  lit!  tint's  imt  -ci;  tliin  ilmu',  tlnii  lif  '[<  tlit;  ipfisuii  who 
iiiiiHt  iiuHWcr  to  thf  laiullfiril  fi>r  tin-  niit  i/w.  In  ttrin-t  tlic  duly 
iiiHicHcil  Ity  till'  Htiitiilf  is  iiliM)liitt',  iiul  lu'if  iii;a:n  llif  liltTiil  c"!!- 
stracli'iii  i.s  imt  followcil,  tor  witlntul  iKitic.'  (ir  kiiMwliML'c  nf  tiio 
liiiKllonrs  fliuiii  tilt  If  i>  iin  liitiicli  of  iliity  (■  i.  In  tlif  ulirtenee 
of  such  notice  or  kno\vli(l;^t'  only  Niidi  ;;c(iiK  j-linuM  lie  sti/f<l  ih 
lire  siilVu'icnt  t(  nit't't  tiif  ilflit,  co^ts  ami  i-liar^i -.  If  llii'  land- 
loiil  afterwai'ils  nuikts  a  rlaiiu.  lie  must  1«.'  paiil  oiu  an<l  an 
aiUlitioiial  seizure  made  c'l. 

It  has  Keen  Iiilil  that  if  ln't\vi;i'ii  tlio  rtuioval  of  the  ^oods  and 
the  {laynuint  over  of  the  proceeds  to  tin  (  xii-ntion  creditor  notice 
is  ^iveii  to  the  sheritV  of  rent  in  arrear.  an  order  may  he  made 
l)y  the  Court  that  the  hiudiord  he  -ali.-lied  out  (»f  the  money  in 
hand  (- ).  This  mi^lit  in  some  cases  operate  as  a  hard-hip  on 
the  execution  creditor,  as  the  fund  thus  diminished  would  not 
pay  him  in  full,  while  it  iiiiL;ht  he  too  late  to  uaike  a  fre>li 
seizure. 

If  the  .sheri IT  removes  ^oods  under  the  colour  of  an  execution 
he  is  liahle,  althouj^h  the  it  inoval  he  unlawful,  as  when  the  ;,'oods 
of  the  wroiifj  party  are  taken.  The  injury  to  the  landlord  is  not 
lessened  hy  the  fact  of  the  trespass  (,/). 

The  landlord  cannot  claim  for  rent  accruing'  during  the  con- 
tinuance of  possession  under  the  execution.  It  must  he  dut;  at 
the  time  of  takinf,'  tlie  i,'oods,  hut  if  so  due  it  makes  no  dii^'erence 
that  hy  the  terms  of  the  contract  of  tenancy  it  is  payahle  in 
advance  {<j}.  Nor  does  s.  2  of  the  Apportionment  Act,  1H70, 
apply  to  rent  or  other  payments  in  the  nature  of  hicome 
actually  accrued  hefore  the  happening  of  the  event  on  account  of 
which  it  is  proposed  to  apply  the  Act  (/()•  However,  hy  14  i^-  15 
Vict.  c.  "25,  s.  2,  when  glowing  crops  ..re  taken  in  execution  they 


WluU  rent 
•l;;iiiieil. 


VO  '■"'■■'•■''■  V.  .I/".v//'i"-.'.  (IStiv  it  II.  r,.  {ii)  !'<•:■    ('<ii:.    (Idii!,!-    V.    Ciiiiiilnt. 

■ISA.  I  1^'^)  -  '•■-''•  I'-  ■''"'■ 

(,//■)   lt,»l,,j\.lliih\l^\>\:\)\\  M.\\V.  (»■)  Ani.tl  V.  >iii,i,rtt,.suj,i;i. 

h\.     Wliutliff  tlii'iu  is  liiiy  liability  ..u  (,/' )  t'n'ti'f  v.  Cooksiu,.  (1>41)  I  Q.  1!. 

ttio  execution  creilitor  seems  iloubit'iil  :  ll'.i. 
;/,;,/_  (ij)  ll,iir''<,ii\.  lliii-fii.(\>\V)  7  I'rice, 

O)  Antitt  V.  (lui-nett,  (ISJO)  A  1!.  A:  ti'.iU. 
AM.    Mil;    Ainlrtm-i   v.   Dixon.   (1S20)  (.'' )  i:Ui.<\-.  It.mhotham,  {VM))  \  ii.M. 
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remain  subject  to  distress  so  long  as  tliey  remain  on  the  farm  for 
any  rent  which  accrues  after  the  seizure. 

The  statute  of  Anne  only  applies  to  a  case  of  an  adverse 
execution.  If  the  landlord  is  the  creditor  he  must,  in  case 
of  bankruptcy,  hand  over  the  goods  or  proceeds  without 
deduction  (a). 

As  a  general  rule  the  landlord's  right  under  the  statute  is 
coincident  with  his  right  of  distress.     Thus  he  may  recover  in 
respect  of  arrears  in  case  of  an  execution  put  in  on  an  under- 
tenant (/*).      On  the  other  hand,  where  a  tenant  had  occupied 
under  an  agreement  for  a  lease  of  years,  which  was  void  as  not 
being  in  writing,  and  there  was  lo  evidence  of  any  payment  of 
rent,  it  was  held  that  under  such  circumstances  he  would  not  be 
liable  to  distress,  but  only  to  an  action  for  use  and  occupation 
and  therefore  that  the  landlord  could  not  claim  to  have  his  rent 
paid  by  the  sheriff  {<■).     It  does  not  follow,  however,  that  the 
mere  right  of  distress  is  enough  ;  there  must  be  a  subsisting 
tenancy  as  well.     In  Cox  v.  Lcinh  (d)  the  execution  debtor  had 
continued  hi  occupation  after  the  expiration  of  his  tenancy,  and 
within  the  six  months  during  which  the  landlord's  right  of  distress 
continued  (c)  an  execution  was  levied  and  the  goods  removed 
without  payment  of  arrears  of  rent.     It  was  held  that  no  action 
lay  against  the  sheiitT,  insomuch  as  at  the  time  of  the  execution 
the  tenancy  had  determined. 

Moreover  as  a  sub-lease,  for  a  period  co-extensive  with  the  sub- 
lessor's term,  operates  as  an  assignment  the  sub-lessor  cannot 
distrain  for  rent  in  ai  rear  (/). 

The  measure  of  damages  in  this  form  of  action  is  prima  facie 
the  whole  amount  of  the  rent  which  the  sheriff  ought  to  have 
paid  ;  but  this  may  be  reduced  by  proving  that  the  value  of  the 
goods  removed  was  in  fact  less  (g).  It  makes  no  difference  that 
goods  were  left  on  the  premises  after  the  satisfaction  of  the 
execution,  available  for  distress  (/<).    It  was  said  in  liiseleif  v. 


(rt)  Tdj/liii'  V.  Imiiijoii,  (1830)  6  Bing. 
r.30. 

(*)  ThiinjtHHl  V.  It  ic  hard  to  II,  (1831) 
7  Binp.  428. 

(-•)  Jli.-,'!,',j  V.  ltyh\  (1843)  11  XI.  i  \V. 
IG.  Now,  however,  see  WuUli  v.  Loiix. 
dale,  (1882)  21  Ih.  D.  It. 


(rf)  (1874)  L.  U.  y  g.  li.  333. 

(f)  8  .Anne,  c.  14,  ss.  ti.  7. 

(/)  Ij-wig  V.  liah^i-,  (19(1,-,)  1  ch.  4i!. 

(.'/)  ilmmax  v.  Mii'ehniixe.  (1887)  11' 
g.  1!.  I).  .-.tiS. 

(.A)  CoUjei-  V.  Siiecr,  (1820)  2  I!,  i:  1!. 
G7 
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Iblle  (a)  that  the  landlord  niif:;ht  sue  in  respect  of  what  was  not 
(listrainable  as  well  as  what  was,  the  statute  having  made  no 
difference  in  that  respect. 

The  statute  of  xVnne  does  not  apply  to  county  court  executions, 
which  are  regulated  by  51  &  52  Vict.  c.  4:3,  s.  ItiO,  directing  the 
hailiff  where  the  landlord  makes  a  claim  to  distrain  in  addition 
to  the  execution.  Under  such  statutory  distress  the  goods  of  a 
stranger  cannot  be  taken  {h). 

By  43  &  44  Vict.  c.  19,  s.  88,  when  goods  are  taken  under  any  Preferential 
process,  except  at  the  suit  of  the  landlord  for  rent,  they  may  not  uxe"/''' 
be  removed  unless  the  arrears  and  amount  payable  for  tiie  current 
yeor  of  land-tax,  inhabited  house  duty,  and  income-tax,  not 
exceeding  in  the  whole  one  year's  payment,  are  first  discharged. 
The  duty  of  the  oiKcer  under  the  enactment  appears  analogous 
to  that  under  8  Anne,  c.  14,  s.  1. 

The  most  important  class  of  ministerial  officers  of  justice  are  Cnstabios. 
constables  ;  of  these  there  are  five  kinds,  metropolitan,  special, 
county,  municipal,  and  parochial.  The  metropolitan  police  were 
first  instituted  by  10  Geo.  IV.  c.  44.  Their  authority  is  regulated 
by  that  Act  and  a  variety  of  amending  Acts,  of  which  2  i*c  3  Vict, 
c.  47,  is  the  principal  (c).  They  have  all  the  rights  and  duties 
which  any  constable  has  or  may  have  at  common  law  or  under 
any  existing  or  future  statute  (</),  and  by  the  various  Metropolitan 
Police  Acts  they  have  a  variety  of  special  powers  given  them. 
Their  constablewick  is  defined  by  the  Act  under  the  name  of  the 
Metropolitan  Police  district,  but  they  also  may  act  in  all  partt* 
of  Middlesex,  Surrey,  Hertfordshire,  Essex,  Kent,  Berkshire, 
Buckinghamshire,  tlie  City  of  London,  and  on  the  lower  course 
of  the  Thames  (c).  They  also  serve  in  dockyards  and  military 
stations  {j). 

Special  constables  are  appointed  by  virtue  of  1  &  2  Will.  IV. 
c.  41.     They  have  all  the  rights  and  duties  throughout  the 


Metropolitan 
iHilice. 


Special 
constables 


C«)  Per  I'aike,  (1843)  11  M.  ^V  W. 
p.  22. 

(b)  Heard  v.  h,iiijht,  (\K,%)  S  E.  A:  H. 
«G5. 

((•)  Uecent  statutes  relating  tt  metro- 
politan police  ale  tlie  .Metiopohtaii 
I'olice  Courts  Act,  IH'.tH  (til  i,  »;-.' Vict, 
c.    31) ;  the    Metropolitan    I'olice   Act, 


UW  ((i2  i:  lis  Vict.  c.  26). 

(</)  10  (ico.  IV.  c.  44,  s.  4  ;  2  «:  3 
Vict.  c.  4",  s.  .■>. 

(e)  Ililil. 

(  /')  23  ii  24  Vict.  c.  136.  The  City  of 
London  police  are  re>;ulateil  b}-  2  &  3 
Vict.  c.  ','4,  a  local  Act.  but  declared 
public. 
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jurisdiction  of  the  justices  appointing  them  possessed  at  the  time  of 
the  passing  of  the  Act  by  duly  appointed  constables  (a).  They 
may  also  act  in  certain  cases  in  adjoining  jurisdictions  (h). 

County  police  were  first  established  by  2  &  3  Vict.  c.  93. 
They  have  the  powers,  puvileges,  and  duties  of  duly  appointed 
constables,  either  at  common  law  or  under  any  statute  made  or 
to  be  made.  They  may  act  not  only  within  their  own  countv. 
but  in  detached  parts  of  other  counties  locally  situated  in  their 
own  county,  and  in  any  adjoining  county  (f).  They  liave  also 
certain  powers  in  boroughs,  any  part  of  which  is  contained  in 
their  county  ((?). 

Borough  police  are  appointed  under  45  .^  46  Vict.  c.  50,  s.  191 
(the  Municipal  Corporations  Act,  1882),  and  have  all  such 'powers 
and  privileges  and  liabilities  as  any  constable  has  for  the  time 
being  in  his  constablewick  either  at  common  law  or  by  statute 
They  may  act  not  only  in  their  own  borough  but  in  any  county  in 
which  any  part  of  the  borough  is  situate,  and  in  any  part  of  anv 
county  within   seven  miles  of  the  borough.     In  many  places 
however,  the  police  are  regulated  by  a  special  Act.  In  these  special 
Acts  the  Town  Police  Clauses  Act  is  generally  incorporated  (.). 
^Ahere  this  Act  applies,  the  constable  has  within  the  limits  of  the 
special  Act  and  for  five  miles  beyond  the  same  powers,  privileges 
duties,  indemnities,  and  protection,  as  any  constable  has  within 
his  constablewick  by  law  (/•). 

Parish  constables  are  appointed  by  the  county  authority  under 
35  &  36  Vict.  c.  92.  Their  position  is  defined  by  s.  7  of  that  Act 
and  5  &  6  Vict.  c.  109,  s.  15. 

Watchmen  may  be  appointed  under  the  Lighting  and  Vv'atchin.' 
Act  ig),  constables  under  the  Canal  Act  (A),  and  water  bailift^ 
under  the  Fishery  Acts  (i),  all  of  whom  have  for  the  purpose  of 
their  special  duties  all  the  powers  of  ordinary  constables. 

A  constable  acts  either  in  virtue  of  his  office  or  under  the 
special  authority  given  by  a  warrant  addressed  to  him. 


(«)   B.  .-). 

(ft)  s.  6. 

(<•)  2iiS  Vict.  c.  93,  8.  8. 
(rf)  l!IA;-'0  Vict.  r.  (;9,  s.  6. 
(f)  10  6iH  Vict.  c.  8y. 
(./)  8.  8. 


Oj)  Siii  Will.  IV.c.  yo,  s.  42. 

(/*)  3  A:  4  Vict.  c.  50. 

(0  2H  &  21)  Vict.  c.  121,  s.  27  ;  3t!  A: 
37  Vict.  c.  71,  8.  3() ;  11  Jc  42  Vict.  c.  ;i;', 
s.  8. 
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It  is  clear  that  when  acting  in  virtue  of  liis  office  a  constable  in  virtue  of 
has  at  common  law  no  less  authority  than  is  possessed  by  a  ^^'^^' 
private  individual  (a).  The  statutes  which  qive  powers  of  arrest 
to  members  of  the  public  or  owners  of  property  endangered,  nearly 
all  give  the  same  powers  to  co-istubles.  There  are,  however,  some 
exceptions.  Thus,  in  certain  offences  under  the  game  laws  (/>), 
owners  and  occupiers  of  land,  gamekeepers,  &c.,  may  arrest,  but 
constables  have  no  power  to  do  so  in  virtue  of  their  office. 

A  constable  m-ay  act  in  respect  of  a  breach  of  the  peace  on  the  in  case  of 
information  and  complaint  of  others.  If  he  comes  up  to  a  spot  Ihrpwce"' 
where  an  affray  is  said  to  be  in  progress  and  is  led  reasonably  to 
believe  that  a  breach  of  the  peace  has  already  occurred,  and  is 
likely  to  be  immediately  renewed,  he  may  apprehend  the  incul- 
pated parties  for  the  preservation  of  the  peace.  So  he  may 
receive  into  his  custody  a  person  already  apprehended  by  a 
bystander  provided  he  reasonably  believes  that  the  prisoner  was 
apprehended  while  in  the  act  of  breaking  the  peace  (c).  The 
mere  fact  that  this  information  was  incorrect  will  not  deprive  him 
of  justification.  It  is  also  sometimes  laid  down  that  a  constable 
may  arrest  for  a  breach  of  the  peace  committed  in  his  own  view, 
even  though  the  danger  of  its  renewal  be  over,  provided  he  does 
so  on  a  fresh  pursuit.  This  proposition,  however,  is  a  doubtful 
one,  and  the  authorities  are  conflicting.  In  no  case  has  it  ever 
been  decided  that  an  arrest  without  warrant  is  lawful  after  the 
affray  is  entirely  over,  but  an  arrest  justifiable  on  the  ground  of 
a  continuance  of  the  affray  has  sometimes  been  justified  also  on 
the  ground  that  it  was  made  on  a  fresh  pursuit  («/).  '  1  con- 
sider," says  Williams,  J.,  "  that  a  policeman  who  is  witness  of  an 
assault  has  an  authority  to  arrest  the  offender  at  the  time,  or  as 
soon  after  as  he  conveniently  can,  so  as  to  come  within  the 
expression  *  recently '  not  only  to  prevent  a  further  breach  of  the 
peace,  but  where  his  object  is  to  secure  the  man  for  the  purpose 
of  taking  him  before  a  magistrate  "  (<■)•     'Ihe  authority  of  Hale 


(«)  Hawkins.  P.  C,  Vol.  2.  p.  128. 

(J)  9  Geo.  IV.  c.  6a,  a.  2  :  1  ic  2 
Will.  IV.  c.  32,  8.  31. 

(c)  Per  Cur.,  Tiiitothi/  v.  Simjisoii, 
(1835)  1  C.  M.  &  R.  pp.  761.  763.  s^ee 
/fobbt  V.  Uranxcuiiib,  (1813)   3   Camp. 


420. 

((/)  lieij.  V.  Ltijht,  (1S.57)  27  L.  J. 
M.  C.  1  ;  see  Iteij.  v.  Walher,  (1M54)  1 
Dears.  i!c  I'earce,  C  C.  358  :  lieg.  v. 
.Vursihii.  (IStit-)  L.  U.  1  (.".  C.  U.  131. 

(<■)  J{i'(/.  V.  Light,  dujira,  p.  3. 


772 


I 


!^ 


«i 


9lm 


W 


Suspicion  of 
ft'Ionv. 


OFFICERS   OF   JIKTICE. 

supports  this  view  (a).  Hawkins  and  East,  on  the  contrary 
appear  to  think  that,  the  affray  once  over,  a  constable  and  a 
private  individual  stand  on  the  same  footing  with  respect  to  power 
of  apprehension  (b).  The  latter  view  on  principle  seems  prefer- 
able,  for  "it  is  the  business  of  a  constable  to  preserve  the  peace 
not  punish  a  breach  of  it  "  (c). 

It  is  said  that  if  an  affray  is  going  on  in  a  house  within  the 
hearing  of  a  constable  he  may  break  open  an  outer  door  to  put  a 
stop  to  It,  and  that  if  an  affray  has  taken  place  in  his  view  he 
may  on  a  fresh  pursuit  do  likewise  in  order  to  arrest  the 
affrayers  (d).  A  private  person  may  break  and  enter  a  dwelling, 
house  to  prevent  the  commission  of  a  capital  felony  (e). 

At  common  law  a  constable  has  authority,  without  warrant,  to 
arrest  anybody  whom  he  reasonably  suspects  of  felony  or  treason 
even  though  no  crime  have  in  fact  been  committed  (/),  and  it 
seem  .  u-  t  a  constable  is  justified  in  arresting,  without  a  warrant, 
a  fugiuve  from  a  foreign    country  on  reasonable  grounds  of 
suspicion  that  he  has  committed  a  crime  which  would  be  a  felony 
If  committed  here(^).    Knowledge  by  a  police  constable  that  a 
warrant  has  been  issued  by  a  duly  authorised  magistrate  for  the 
arrest  of  a  particular  person  for  felony  constitutes  a  sufficient 
ground  of  reasonable  suspicion  that  a  felony  has  been  committed 
by  such  person  to  authorise  the  constable  to  arrest  him  (h)     A 
direct  charge  made  by  a  third  party  may  of  itself  be  sufficient  to 
justify  arrest  by  a  constable,  unless  there  are  surrounding  facts 

((i )  Hale,  P.  C,  Vol.  2,  p.  90. 

C'j  East,  P.  C,  Vol.  1,  pp.  30.5-6; 
Hawkins,  P.  C,  Vol.  1,  p.  4!ti  ;  Vol.  2, 
p.  129  ;  see,  however.  Vol.  2,  p.  13t). 

(0  Hawkins,  P.  C,  Vol.  1,  p.  491. 
See  too  jier  Alderson,  .1.,  Cook  v.  Set  her- 
cote,  (183.-.)  6  C.  ii  P.  744. 

(</)  Hawkins,  P.  C,  Vol.  2,  p.  136; 
see  Hale,  P.  C,  Vol.  2,  p.  95  ;  Rf,,.  v. 
Mar^ilen.  (1868)  L.  R.  1  C.  C.  R.  131, 
xnpra;  Dalton's  Justice  of  the  Peace,' 
2ml  ed.  p.  30o.  This  is  not  included  in 
the  list  of  cases  in  which  outer  doors 
may  be  broken,  given  in  Foster's  C.  C 
p.  320. 

(e)  Handcock  t.  Baker,  (1800)  2  Bos 
&  P.  260. 

(/)  DatU  V.  RuMell,  (1829)  5  Bing. 


■  Beckwith  V.  Philhy,  (1827)  6  B.  i 
15  ;  per  Blackburn,  J.,  Uadley  v. 
.  erh,,  (1866)  L.  R.  1  Q.  B.  p.  456.  The 
Riot  Act,  1  Geo.  I.  stat.  2,  c.  .5,  gives 
constables  and  others  special  powers  of 
arresting  members  of  a  mob  refusing  to 
disperse  after  the  expiry  of  an  hour 
from  the  time  of  i.roclamation  made. 
As,  however,  the  oifence  is  felony,  the 
power  seems  superfluous. 

C'/)  Per  Biett,  L.J.,  Req.  v.  MVil. 
(1882)  9  Q.  B.  U.  p.  706.  'in  cases  of 
arrest  without  warrant,  the  provisioii- 
of  s.  38  of  the  Summary  Juris<liotion 
Act,  1879,  should  te  couipIie<l  with. 

(/')  Creaijh  v.  Oumble,  (1888)  24  L.  11 
Ir.  458. 
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to  show  that  the  charge  is  unrea8onal)le  (a).  It  has  been  already 
seen  that  any  one  may  break  open  an  outer  door  to  arrest  an 
actual  felon  (b).  Hale  lays  it  down  that  this  may  be  done  by  a 
constable  on  suspicion  merely  if  the  crime  have  in  fact  been 
committed.  But  this  view  does  not  seem  supjjorted  by  other 
authority  (c). 

With  regard  to  charges  of  misdemeanour  other  than  breaches  yiMe- 
of  the  peace,  and  offences  punishable  in  a  summary  manner,  '"<>''''<"»'■• 
constables  by  the  common  law  stand  on  the  pame  footing  as 
private  individuals  and  have  no  power  of  arrest  without 
warrant  (d).  Special  powers  are  however  conferred  upon  them 
by  a  great  variety  of  statutes  in  addition  to  those  enumerated  in 
Chapter  IX.  (e). 

By  19  Geo.  II.  c.  21,  s.  8,  they  may  arrest  and  take  before  a  statutory 
magistrate  unknown  persons  committing  the  offence  of  profane  ''°"'^" 
swearing  in  their  presence.  The  audible  use  by  known  parties 
of  profane  language  in  a  public  place,  and  probably  also  in  a 
dwelling-house  the  outer  door  of  which  is  open,  is  penalised  by 
the  same  Act.  By  60  Geo.  III.  &  1  Geo.  IV.  c.  1,  s.  2,  they 
may  disperse  meetings  unlawfully  assembled  for  military  training 
and  arrest  all  who  are  aiding  and  abetting  at  such  meetings. 
3  &  4  Vict,  c,  50,  SB.  9, 10,  gives  them  power  of  search  and  arrest 
in  respect  of  offences  on  canals  and  navigable  rivers. 

They  may  apprehend,  while  on  duty  in  the  night-time,  persons 
reasonably  suspected  of  unlawful  possession  of  certain  kinds  of 
goods,  tools,  and  materials  under  6  &  7  Vict.  c.  40,  s.  9. 

Under  23  &  24  Vict.  c.  32,  ss.  2,  3,  they  may  arrest  for 
brawling  in  church  and  otherwise  disturbing  divine  service. 
Under  24  &  25  Vict.  c.  96,  s.  104,  they  may  arrest  persons  found 
loitering  at  night  and  reasonably  suspected  of  any  felony  against 
the  Act.  Similar  provisions  are  contained  in  24  &  25  Vict.  c.  97, 
s.  57,  and  24  &  25  Vict.  c.  100,  s.  66. 

Under  25  &  26  Vict.  c.  114,  s.  2,  they  may  stop  in  the  highway 
and  search  persons  reasonably  suspected  of  having  been  trespass- 
ing in  pursuit  of  game. 
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(")  'f^'gff  V.  )(■«;•(/,  (18-8)  3  H.  ic  N.  (,/)  (irllHn  v.  Coleimni.  ( 1859)  4  H.  A: 

<I7.  N.  265. 

(f>)  s-ee  above,  p.  iOl. 
('■)  Halo,  P.  C,  V,.l.  3,  p.  92. 


((■)  .See  above,  i  p.  20l|.vyy. 
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Under  34  &  35  Vict.  c.  112,  s.  3,  they  may  arrest  persons 
holding  tickets  of  leave  or  being  under  police  supervision  whom 
they  reasonably  suspect  of  having  committed  any  offence. 

83  &  34  Vict.  c.  72,  ss.  17, 18,  gives  power  to  apprehend  pedlars 
refusing  to  produce  their  licences  or  permit  their  packs  to  be 
examined. 

Ui.der  34  &  35  Vict.  c.  112,  a.  7,  extended  by  54  &  55  Vict, 
c.  69,  S.6,  persons  twice  previously  convicted  may  be  apprehended 
for  certain  special  offences.  By  s.  10  of  the  same  Act  certain 
powers  of  search  are  given  to  chief  officers  of  police. 

88  &  39  Vict.  c.  25,  s.  6,  gives  power  of  search  and  detention 
on  reasonable  suspicion  of  unlawful  possession  of  public  stores. 

Under  the  Explosives  Act  constables  have  certain  powers  of 
search  and  seizure  (a),  in  addition  to  the  powers  of  arrest  whicli 
they  possess  in  common  with  the  occupiers  of  endangered 
property  (b). 

Under  the  Diseases  of  Animals  Act,  1894  (c),  constables  may 
detain  persons  found  committing  or  reasonably  suspected  of  bein^ 
engaged  in  committing  offences  against  the  Act,  and  if  they  do 
not  know  and  cot  ot  satisfy  themselves  of  the  names  and 
addresses  of  the  persons  so  arrested,  may  take  them  before  a 
magistrate. 

By  various  clauses  of  the  Licensing  Acts  constables  have  power 
of  entry  on  licensed  houses  (d),  and  may  arrest  persons  found 
there  during  closing  time  who  g;  :e  names  and  addresses  reason- 
ably supposed  to  be  false  (e).  They  have  similar  powers  with 
respect  to  persons  whom  they  find  on  premises  where  liquor  is 
illegally  sold  (/).  By  the  Licensing  Act,  1902,  they  may  arrest 
any  person  found  drunk  and  incajiable  in  any  highway  or  public 
place  0/). 

Water  bailiffs  appointed  under  the  Fishery  Acts  (h)  are,  as  has 
been  already  seen,  in  the  position  of  constables.  Their  powers 
of  arrest  and  search  are  defined  by  36  &  37  Vict.  c.  71,  ss.  36-8. 

The  Prevention  of  Cruelty  to  Animals  Act,  1849  (i),  empowers 


(a)  38  &  39  Vict.  c.  17,  ss.  73-5. 
(J)  8.  78.     See  above,  p.  200. 
(r)  57  &  58  Viet.  57,  ss.  43,  44. 
00  37  &  38  Vict.  c.  19,  s.  16. 
(e)  35  &  36  Vict.  c.  94,  a.  25. 


(/)  37  &  38  Vict.  c.  49,8.  17. 
0/)  2  Edw.  VII.  c.  28,  8.  1. 
(/O  28  &  29  Vict.  c.  121,  8.  27  ;  41  iV; 
42  Vict.  c.  39,  s.  8. 
(0  12  &  13  Vict.  c.  92,  8.  13. 
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CONSTABLES. 

a  constable  upon  his  own  view  or  upon  the  complaint  or  infor- 
mation  of  another  person  to  appreiien.l  offenders  and  forthwith 
without  any  other  authority  or  warrant  convey  them  before  a 
justice. 

Under  the  Prevention  of  Cruelty  to  Children  Act,  1904  («),  a 
constable  may,  under  the  circumstances  therein  specified,  take 
into  custody  without  warrant  offenders  whose  names  and  addresses 
are  unknown  and  cannot  be  ascertained. 

Under  the  Indecent  Advertisements  Act,  1889  (/>),  a  constable 
may  arrest  without  warrant  on  view  of  an  offence  against  the  Act. 

By  a  variety  of  clauses  in  2  &  3  Vict.  c.  47,  very  extensive  .,„,„ 
powers  are  given  to  the  police  in  the  metropolitan  area  of  entering  i"'«"'«'^f 
vessels,  and  certain  unlawful  houses  and  places  of  entertainment,  Pilo".'"""'" 
of  detaining  property  and  arresting  offenders  and  suspected 
persons,  without  warrant  (<•).  They  have  also  powers  of  arresting 
street  musicians  and  persons  disobeying  traffic  regulations  (</). 
The  City  of  London  Police  Act  contains  provisions  substantially 
resembling  those  of  2  i  3  Vict.  c.  47  (e).  Special  powers  of 
arrest  without  warrant  are  given  to  constables  acting  under  the 
authority  of  any  Act  incorporating  the  Towns  Police  Clauses 
Act(/),  and  to  constables  acting  under  the  authority  of  the 
Municipal  Corporations  Act  of  1882  (v). 

As  a  rule  the  duty  of  a  private  individual  who  arrests  under  the  Receivins 
statutory  powers  enumerated  in  Chapter  IX.  is  to  hand  over  his  '"  '='"*''^^" 
prisoner  to  a  constable  (/;).    As  the  latter  cannot  know  of  himself 
whether  the  original  arrest  was  lawful  or  not,  it  would  seem  that 
he  is  entitled  to  act  on  the  information  of  the  arresting  party 
and  to  continue  the  imprisonment  if  he  reasonably  believes  iis 
inception  lawful,  whatever  the  real  facts  of  the  case  may  be. 

In  Boicditch  V.  Fosberry  (i),  the  defendant  was  a  constable  in 
charge  of  a  station-house  in  the  City  of  London.  The  plaintiff 
was  illegally  arrested  by  another  constable  on  a  charge  of  perjury, 


(rt)  4  Edw.  VII.  c.  15,  s.  4. 

(.!>)  52  &  -iS  Vict.  c.  18,  s.  6. 

0)  83.  33,  34,  35,  46,  47,  48,  54,  63, 64, 
•i'),  6fi,  67,  68. 

(rf)  27  &  28  Victc.  55,  s.  1  ;  30  &  31 
Vict.  e.  1.S4.  s.  12.  The  latter  Act  U;- 
cludes  the  City  of  London.  See  also 
the  Metropolitan   Streets  Act.  1903  (3 


Edw.  VII.  c.  17),  .ind  regulations  made 
thereunder. 

(e)  2  &  3  Vict.  c.  xciv. 

(/)  lO&ll  Vict.  c.  89,  8.  15. 

iff)  45  k  4t;  Vict.  c.  50.  s.  193. 

(h)    .SorRh.-.ve,  p.,.  2>'.i„/y. 

(/■)  (1850)  19  L.  J.  £.-;.  33lt. 
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and  brought  to  the  station  and  there  locked  up  by  the  defendant. 
It  was  held  that  the  latter  was  protected  by  2  &  3  Vict.  c.  94, 
8.  50,  which  enacts  that  every  person  taken  into  custody  by  a 
constable  without  warrant  "  shall  be  forthwith  delivered  into  the 
custody  of  the  constable  in  charge  of  the  nearest  station-house  in 
order  that  such  person  may  be  secured  until  he  can  be  brought 
before  any  justice  "  (a). 

Subject,  however,  to  the  exceptions  above  pointed  out,  a  con- 
stable  who  receives  a  prisoner  from  the  hands  of  another  person 
and  continues  or  assists  to  continue  an  imprisonment  is  guilty  of 
a  trespass  if  it  appear  that  the  original  arrest  was  unlawful  (b). 
Thus  if  a  statute  gives  authority  to  private  individuals  to  arrest 
offenders  and  take  them  before  a  magistrate,  .without  saying 
anything  about  handing  them  over  to  a  constable,  it  will  be 
at  the  risk  of  the  constable  if  he  interferes  to  take  charge  of 
prisoner. 

Warrants  are  directed  to  a  constable  either  by  name  or  descrip- 
tion  of  his  office.  The  common  law  rule  is,  that  where  a  warrant 
is  directed  to  any  one  by  name,  he  may  execute  it  anywhere  within 
the  jurisdiction  of  the  authority  by  which  it  is  issued,  ,,ut  where 
it  is  directed  to  a  constable  by  the  description  of  his  office,  he  can 
only  ex>  uie  it  within  the  limits  of  his  constablowick  (c).  A 
warrant  directed  to  constables  generally  can  at  common  law 
only  be  executed  by  any  particular  officer  within  the  limits  of  his 
constablowick  (d). 

The  execution  of  magistrates'  (e)  warrants  is  now  regulated  by 
statute.  11  &  12  Vict.  c.  42,  ss.  10,  11,  deals  with  warrants  for 
the  apprehension  of  any  person  charged  with  an  indictable  offence. 
Magistrates  may  direct  warrants  to  any  constable  by  name  or  by 
description  of  his  office,  or  to  any  particular  constable  and  all 

(a)  In  this  case,  which  was  decided 
on  demurrer,  it  appeared  from  the 
pleadings  tliat  the  defendant  knew  the 
charge  against  the  phiintiff,  and  there- 
fore knew  the  im[)risonment  to  be  illegal. 
This  point,  however,  does  not  seem  to 
have  been  adverted  to.  It  has  already 
been  pointed  out  (see  above,  p.  74.5), 
that  any  one  who  receives  another  into 
custody  under  a  lawful  warrant  is  pro- 
tected though  he  may  be  aware  that  it 


was  illegally  execut«l. 

(A)  (irljfiii  V.  Ciileniiin.  (1859)  4  H.  .\c 
X.  2«5. 

((•)  Per  Best,  J.,  Ilex  v.  Meir,  (182.3) 
1  15.  i;  C.  PI).  296-7 ;  Hawkins,  1'.  C. 
Vol.  2,  p.  13.->. 

(d)  Oladwell  v.  Blake.  (1834)  1  C.  M. 
&  K.  )J36. 

(r)  A  warrant  holds  good  though  tlic 
justice  by  whom  it  is  issued  die  or  cea-i; 
to  hold  office  :  42  &  43  Vict.  c.  49,  s.  37. 
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other  constables  within  their  jurisdiction,  or  <.'enerally  to  all 
constables  within  their  jurisdiction.  A  warrant  addressed  to  all 
constables  within  the  jurisdiction  may  be  executed  by  any  such 
constable  within  those  limits,  whetlier  outside  his  own  const.i,ble- 
wick  or  not,  and  on  a  fresh  pursuit  seven  miles  beyond.  If  the 
party  charged  is,  or  escapes,  outside  the  currency  of  t*^e  warrant 
it  must  be  backed  by  a  niaj^istrate  of  the  district  where  it  is  sought 
to  apprehend  him,  and  when  so  backed  it  may  be  executed  by  the 
person  bringing  the  warrant,  by  any  person  to  whom  it  was 
originally  directed,  and  by  all  peace-officers  of  the  jurisdiction 
within  which  the  indorsement  is  made. 

Warrants  for  the  apprehension  of  persons  charged  with  offences 
punishable  on  summary  conviction,  or  of  persons  not  appearing  in 
answer  to  a  summons,  are  in  the  same  form,  and  confer  the  same 
powers  on  the  officers  to  whom  they  are  addressed  with  respect  to 
locality,  as  do  warrants  for  the  apprehension  of  persons  charged 
with  indictable  offences  (a). 

Warrants  may  be  issued  for  the  apprehension  of  defaulting 
witnesses  (6),  for  levying  distresses  (c),  and  for  commitment  (</), 
but  in  all  these  cases  the  common  law  rule  appears  to  apply,  and 
the  constable  unless  addressed  by  name  cannot  act  outside  the 
limits  of  his  constablewick.  Wliere  a  warrant  of  distress  is  backed 
by  a  justice  of  another  jurisdiction,  it  confers  authority  not  only 
on  the  officers  to  whom  it  was  originally  directed,  but  also  on  the 
officers  of  the  district  where  the  indorsement  is  made  (c),  but  in 
other  cases  under  11  &  12  Vict.  c.  43,  indorsed  warrants  must  be 
executed  by  the  person  bringing  the  warrant  or  by  some  person 
to  whom  it  was  originally  directed  (/). 

Search  warrants  are  issued  by  justices  at  common  law  for  Search 
the  purpose  of  discovery  of  stolen  property  (g),  by  statute  for 
the  purpose  of  seizing  the  implements  of  coining  and  forgery, 
instruments  and  things  kept   for  the  purpose  of  committing 
felonies  agahist  the  person  (//),  and  in  a  great  variety  of  other 


warrants. 


(a)  11  ic  12  Vict.  c.  43.  s.  A. 

(b)  11  ic  12  Vict.  c.  42,  s.  Ifi;   1 1  .V  12 
Vict.  c.  43,  8.  7. 

(c)  11  4:12  Vict.  c.  43,  ss.  19,  27. 
yd)  Ibid.  ss.  22-4,  27 

(e)  Jbid.s,  19, 

O.T. 


if)  ss.  :i. :. 

(</)  See  also  i\  A:  7  Vict.  c.  4",  ».  8  ; 
24  X  2,".  Vict.  0.  M,  s.  103. 

(/(;  24  k  2.j  Vict.  c.  1)8,  s.  4() ;  24  i;  2 5 
Vict.  e.  »U,  s.  27 ;  24  iV  2."^  Vict.  c.  100, 
s  •!.■). 
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orriCKM   OF   JtHTICE. 

TlUl^.TT''  °' ''''''"""«  and  detecting  the  commi^sic 
of  statutory  m.sderaeanourH  and  offence«.    By  a  curious  ano^al 

rsul      T     ^'  '  ""''^^'•'''^  ""^^^  «•  '  «'  "-  Music. 
onThr'  ^^T'"''^  ''"P^"^*'^  ^"*'  ^«^'  -"'«-.  upon  th 
constable  execufng  .t.  no  right  to  institute  the  enjoined  searc 
in  a  private  house  (a). 

At  one  time  persons  executing  the  warrants  of  justices  wer 
exposed  to  a  double  danger.     If  the  warrant  was  issued"  tho 
iont        .t  was  a  nullity,  and  they  could  not  plead  its  prote 
on  for  any  interference  with  the  person  or  property  of  others 

thing  they  did  not  covered  by  its  authority.     They  were  thu. 
endangered  not  only  by  their  own  mistakes  but  by  L  milt  k 
of  he  justices.     It  is  however  provided  by  24  Geo.  II.  c.  44  s  6 

bortr  "T  t"  '^  '""^''  ^«^^"«*  any  constable.  Lead 
borough,  or  other  ofhcer.or  against  any  person  or  persons  acting 

by  his  order  and  m  his  aid.  for  anything  done  in  obedience  to  any 

ir".  rf:i"  '*"'  '"'  ^^'  ''  ^^^  J-^-  -^  ^^e  peace  unti' 
demand  hath  been  made  or  left  at  the  usual  place  of  his  abode  by 
the  party  or  parties  intending  to  bring  such  action,  or  by  his 
d!l°V     1'*' •"'"  "  ^«^"*' '"  ""*'"«  "ened  by  the  party 
thT«       ".'  IT"' ''  *''  P'™^^'  ^"'^  ««Py  °'  ^"•'h  warrant!  and 
the  same  hath  been  refused  or  neglected  for  the  space  of  six  days 
after  such  demand."    If  the  demand  is  duly  complied  with,  then 
on  the  production  of  the  warrant  at  the  trial  the  defendant  is 
entitled  to  a  verdict  notwithstanding  any  defect  of  jurisdiction  in 
the  justice  (b). 

The  object  of  this  statute  is  that  a  constable  who  has  obeyed 
a  warrant  may  be  protected,  and  yet  a  party  who  has  suffered  a 
wrong  may  be  under  no  difficulty  as  to  his  remedy.  On  inspection 


(a)  FraiicU  and  Others,  la  re  ri'KtSI 

H8  L.  T.  sot;.  ^       ^ 

[b)  Certain  portions  of  tbe  section 
applying  to  justices  are  repealed  by 
II  &  12  Vict.  e.  44.  8.  17.  A.,  to  what 
IN  a  proper  demand,  see  Clark  v  «■»,«/,■ 
(1848)  2  Ex.  3it.-,;  Jor.,  v.  Orrhard, 
(1799)  2  B.  i  1'.  3!».  Compliance  with 
the  demand  may  be  waived  :  Atkins  v 
Kilhy,  (1840)  11  ^.  &  E.  777.  It  j.  not 
bad  because  it  demands  a  perut^a!  within 


less  than  six  days:  Cllhi^  v.  Ilo,r 
(1839)  .5  M.  &  W.  11)4.  It  must  be  ma.lJ 
on  the  |)er8on  charged  with  the  warrant, 
not  on  any  one  acting  in  aid  :  Clarke  v 
Darey,  (1«20)  4  Moore,  465.  The  action 
may  be  begun  imme<liately  upon  the 
expiry  of  the  six  days,  but  if  delaye<l 
the  constable  may  protect  himself  bv 
compliance  anytime  before  writ  hxwd: 
./o.w  V.   }'it„(ihaii,  (18i)4)  ,'.  tusf,  44;"). 


execution  of 
warrant. 


I!y  party 
lu  whom 
warrant  not 
aildrewed. 


v:\nn\STH. 

of  the  warrant  he  can  nee  whether  it  directo.l  the  act  of  which  he 
complains.  If  it  did.  he  has  no  remedy  against  the  coriHtable.  but 
may  possibly  sue  the  justice ;  if  it  did  not.  tlien  the  constable  is 
liable.  The  section  does  not  apply  where  tlie  warrant  is  within 
the  jurisdiction  of  the  justice,  and  the  cause  of  action  is  aKainst 
the  constable  in  respect  of  soraething  which  the  warrant  did  not 
authorise  ('i). 

A  constable,  therefore,  may  he  liable  to  an  action  of  trespass  or  Wrongful 
other  tort  though  he  is  acting  as  he  believes  under  the  authority 
of  a  warrant. 

(a)  He  may  not  be  the  party  to  whom  the  warrant  is 
addressed  {!>).  In  Frecfjanl  v.  liani.-n  {,■)  a  h'  a-h  warrant  was 
directed  to  the  constable  at  Dauntsey.  7  ere  was  a  parish 
constable  at  that  place.  The  warrant,  howc/er.  was  executed  by 
a  member  of  the  county  police  belonging  to  the  district.  It  wan 
held  that  he  was  guilty  of  a  trespass. 

(b)  He   may  have  executed  it  on  the  wrong  person  or  the  Against 
wrong  property.    However  lionestly  mistaken,  a  constable  cannot  ,„  ^,. 
be  justified  if  he  arrest  A.  in  virtue  of  a  warrant  directed  against  *''°°^* 
B.,  or  take  C.'s  goods  under  a  distress  against  D.     In  Hoije  v. 
Bush  (d)  the  facts  were  as  follows.    Richard  Hoye  was  suspected 
of  stealing  a  mare.    A  warrant  was  issued  for  his  apprehension 
under  the  name  of  John  Hoye,  which  was  his  father's  name.   The 
son  had  never  been  known  as  John.    He  was  arrested  by  the 
defendant  under  the  warrant,  and  subsequently  brought  an  action 
of  false  imprisonment,  in  which  he  recovered.     It  was  held  that 
Richard  could  not  be  arrested  under  a  warrant  against  John, 
and  that  it  was  immaterial  that  Richard  was  in  truth  the  party 
intended  (e).    If  a  search  warrant  specifically  mention  certain 
chattels,  those  only  must  be  taken  (/).    But  where  a  search 
warrant,  reciting  that  there  was  just  cause  to  suspect  that  certain 
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wrong  person 
or  wroD'' 


(«)  Htfye  V.  /?»«/(,  (1840)  1  M.  k  O. 
775.  See  also  ttilmm  v.  Bennett, {WiOi) 
6  V.  269,  Ct.  of  Suss. 

(6)  Symunds  v.  Kurtz,  (1889)  .^)3  J.  1'. 
727. 

(<•)  (1852)  7  Ex.  827;  followe.1  Hfij. 
V.  Saiindert,  (1867)  L.  B.  1  C.  C.  R.  75. 

(d)  (1840)  1  M.  fc  fi,  775.  S«>  A«if 
V.  Groter,  (1831)  7  King.  312. 

{r)  Warrants   issued    by   magistrates 


under  11  *  12  Vict.  c.  42,  s.  10,  and 
1 1  Jc  12  Vict.  c.  43.  8.  3,  may  "  name  or 
otherwise  describe"  the  person  against 
whom  they  are  directeil. 

(/)  Crozier  v.  Ciiniley.  (1827)  6  B.  * 
('.  232.  Possibly  things  may  be  taken 
which  are  likely  to  be  of  use  in  sub- 
stantiating thi-  charg!'  in  rrsj-M-rf  .-.f  the 
goods  mentioned  in  the  warrant :  ibid. 

58-2 
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oprtcBRii  or  jmncK. 

■tolen  Hugars  were  concealed  on  the  plaintifTB  prei.uHeH.  directed 
the  defendants  to  search  on  the  premises  for  the  said  stolen 
goods,  and,  if  found,  to  secure  them,  and  the  d.fendants  thereupon 
aeiMd  certain  sugar  which  was  not  the  stolen  sugar,  though 
raaembling  it.  the  Court  held  that  though  possibly  the  warrant 
might  be  improper,  owing  to  its  generality,  the  defendant  had 
executed  it  duly,  because  they  had  executed  it  in  the  only  way  in 
which  it  was  capable  of  execution  (o). 

(c)  The  constable  may  have  executed  the  warrant  outside  of 
the  limits  within  which  it  gives  him  authority,  whether  thone 
limits  be  the  jurisdiction  of  the  magistrate  or  his  own 
constablewick  (b). 

(d)  He  may  have  executed  it  at  the  wrong  time.     As  a  rule 
warrants  may  be  executed  at  any  hour  of  the  day ;  but  on  search 
warrants  it  is  the  usual  and  proper  course  to  direct  that  the 
search  shall  only  take  place  in  the  daytime  (<■).     By  29  (  .r.  II. 
0.  7,  8.  6,  all  process  executed  on  Sunday  shall  be  void,  extipt  in 
case  of  treason,  felony,  and  breaches  of  the  peace.     Under  the 
last  part  of  the  exception  are  included  not  merely  actual  affrays, 
but  all  misdemeanours,    for  these    are    constructively  offences' 
against  the  peace  uf  our  Lord  the  King  (,i).     A  warrant  to  bring 
up  a  party  to  find  sureties  of  the  peace  may  be  executed  on  a 
Sunday  {,■).     liut  where  it  is  sought  to  enforce  obedience  to  an 
order  or  to  compel  the  payment  of  money,  even  though  that 
money  be  a  penalty,  then  Sunday  is  not  a  lawful  day  (J). 

(e)  He  may  have  failed  to  give  due  notice  of  the  grounds  on 
which  he  claims  to  effect  the  apprehension  ((f). 

(f)  He  may  not  have  had  the  warran:,  with  him  at  the  time  of 
the  alleged  wrongful  act.  He  who  seeks  to  execute  a  warrant 
ought  to  be  in  a  position  to  produce  it  as  his  authority,  if 
demanded  (//). 


(a)  J*rin' V.  Meaneiiger,  (\Hl)(})  2  B   4 
P.  158. 

(*)  MiltoH  V.  firei-H,  (.ISUl)  5  Ka»t, 
2^3  ;  (wluihcell  v.  liliiki:  (1834)  1  C  M 
4  K.  fi3t;. 

(c)  Hall-,  Vol.  2,  p.  ll:!. 

(</)  Han/ ill'  V.  AV/m,  (IH4(i)  IS  M  ic 
VV.  »72. 

(r)  Jo/ituint  V.  fitltiulu,  (1679')  T. 
Kaym.  7m. 


(f)  H>.r  V.  .)///.';x,  (I7,Sii)  1  T.  li. 
2t>.')  ;  A'l/gim/fon'x  Cis,;  (l.s.VJ)  2  K.  i:  li, 
717.  It  is  Mated  in  Okes  Maj,'i8terial 
Synopsis,  12rli  eil.  p.  ,s«:},  that  a  soarch 
warrant  may  be  Hxiciiti,!  on  a  Sumlay, 
but  no  authority  is  given. 

0/)  Ma,-kuUey'/i  <  ,i»e,  (1(511)  9  Kep. 
p.  «H;  lUx  yi.  Ilowaith,  (1828)  1  Moo. 
('.  C.   207. 

(/()    (ialliurd    v.    iMitton,    (1862)    2 


'K'X^i.  -diatlili^iACi. 


WAIIRANTM. 


7H1 


(r)  H«  mny  liftv«  exticuted  th«  wiirriiiit  impruiinrly  by  brwikmp;  Korcibu- 
open  ftii  outer  iloor,  iiiiti  if  ho.  not  iiieroly  iIim  hrmkiii}'  of  the  ''""'' 
door,  but  tbo  MubHctiueiit  iint-Ht,  will  liu  uii  unlawful  net  (a).  Tho 
j^mieml  rule  is,  thiit  thu  outer  <loor  of  tliw  puriy'rt  own  lious«  may 
be  forcfd  if  ueceHrtiiry  to  execute  any  proce»H  to  wliieh  the  Crown 
iH  a  party,  and  tliat  the  house  of  a  third  purty  may  !>e  forced  i( 
it  iH  used  m  a  meaiiH  of  evading'  any  lawful  execution.  It  has 
also  been  said  that  an  outer  door  may  l)e  broken  open  tc  arrest 
an  absconding  debtor  (b).  Tiie  substantial  distinction  is  l)etween 
civil  and  criminal  process.  Under  the  iatter  head  would  api)ear 
to  fall  all  warrants  of  apprehension  on  a  criminal  charge  ((-),and 
all  warrants  of  commitment  on  conviction,  even  although  the 
alternative  of  a  tint*  be  given.  But  if  a  "^  tity  simply  is  imposed 
in  the  first  instance,  and  imprisonment  absequently  ordered, 
not  as  an  alternative,  but  in  order  to  enforce  paym^^it  in  default 
of  sufficient  distress,  this,  it  would  appear,  is  a  process  civil  in  its 
nature,  and  therefore  enforceable  under  the  limitations  applicable 
to  civil  process.  It  would  seem  to  follow  that  on  a  distraint  for 
a  fine  or  penalty  the  outer  door  cannot  be  broken  (d).  A  search 
warrant  at  common  law  can  in  no  case  be  executed  except /ont 
apertit  (f),  but  in  some  cases  statutes  give  powei  of  forciblt 
entry. 

(h)  He  may  at  the  time  of  the  arrest  or  seizure  have  been 
guilty  of  an  assault  (/)  or  subsequently  thereto  may  have  impro- 
perly confined  his  prisoner  or  otherwise  acted  in  an  unauthorised 
manner,  but  he  will  not,  it  is  apprehended,  in  such  a  case  be  a 
trespasser  ab  initio  {{)). 

(i)  In  tbo  execution  of  a  distress  warrant  the  statute  is  no 
protection  against  an  action  for  excessive  distress. 

A  constable,  though  he  makes  a  mistake  in  the  execution  of  a 
warrant  which  will  deprive  him  of  the  right  to  justify  under  it, 


U.  i:  S.  3«:i  :  ('will  v.  CiIh;  (ls7ti)  1 
Ex.  D.  3:.2. 

(a)  See  above,  \>.  ".')(). 

(i)  Ileiidrij,  h'j-  /tarti;  I'lm  I(><»j«'«- 
/fld,  In  If,  (1H92)  30  S.  J.  27ii. 

(it)  Ualtou's  Justice  of  the  l'ea("e. 
2nd  eU.  p.  4(»-t  ;  Kostei's  C.  C.  820  : 
Hale,  1'.  C,  Vol.  1,  p.  580;  Hawkins. 
1'.  C_  Voi.  2,  p.  130. 


(d)  Hex  V.  Mijem,  (i;.>*(i)  1  T.  R.2.j.'> ; 
see,  however,  Hawkins.  P.  t'..  Vol.  2, 
p.  I3(!, 

(e)  Hale,  Vol.  2.  pp.  116-7. 

(/)  WlUon  V.  lienii'-tt,  (1904)  G  F. 
2t)!»,  Ct.  of  Sd.s8. 

((/)  See  Smith  v.  Kygin^fjii,  (1837)  7 
A.  ii.  E.  167. 
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OFFICERS    OF   JUSTICE. 

officer  of  the  peace.     Thus,  if  in  his  own  constablewick  he  arrest 

hav"  ^nr""*  '°^  1''"'  *^^  ^^«"«  --'  -  -est  without 
having  the  warrant  in  his  possession,  he  will  still  be  protected  if 
he  reasonably  suspected  the  party  whom  he  actually  took  into 
custody  to  be  guilty  of  the  crime  («).  Action  will  lie  aga^st 
a  constable  for  delivering  up,  after  demand  by  the  true  ol"e 
to  a  person  acrused  of  felony  and  subsequently  acquitted  the 
goods  which  were  the  subject-matter  of  the  charge  Nor  ^Hl 
a  plea  that  the  constable  acted  by  the  orders  of  a  superior 
officer  exonerate  him  from  liability  (b). 


(a)  See  Hin/e  v.  Jiut/i,  (1840)  1  M.  i  O. 
775.  j 


^  (*)   Winter  V.  £aHckt,  (1901)  84  L.  T 
504- 


Ontario. 

British 

Colombia. 

Manitoba. 

New 

Bnmswick. 

Nova 
Scotia. 


Canadian  Notes  to  Chapter  X7II, 

OFFICERS  OF  JUSTICE. 
JUDGES  OF  COUET  NOT  OF  EECOED  (a). 

^U^TrLLt^'"''  "  '''  '■  ''  ^^^«^«  *^«  i-'S-   -ting  under 
R.  S.  B.  C.  1897.  c.  127  (Magistrates),  ss.  12-16. 

R.  S.  M.  1902.  c.  104.  8.  34. 
C.  S.  N.  B.  1903,  c.  65. 
C.  S.  N.  B.  1903.  c.  66,  s.  3. 
E.  S.  N.  S.  1900,  c.  40,  s.  9. 

INFORMATIO^     iEFOEE   WAEEANT  (6) 

STATUTOEY  PBOTECTION  OF  JUSTICES  (c). 
See  the  statutes  collected  at  p.  89h,  supra. 


(a)  1*.  TSr,,  tiipra. 
(A)  P.  737,  tiipra. 


('•)  P.  743,  mipra. 


V   i\' 


Canadian  Notes. 
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SHERIFF  PROTECTED   BY  INVALID  WRIT  (a). 

A  writ  issued  by  a  proper  officer  and  from  the  prof  er  office  for  Manitoba. 
such  a  writ  in  a  proper  case  to  issue  from,  though  afterwards  set 
abide,  is  not  wholly  void  so  far  as  the  sheriff  who  executes  it  is 
concerned  (h). 


WHEN  SHERIFF  MUST  PROVE  JUDGMENT  (c). 

White  V.  Morria  {d),  cited  in  the  text,  has  been  followed  in  Manitoba. 
Manitoba  {e). 

RESPONSIBILITY  FOR  SUBORDINATES  (/). 

No  action  lies  against  the  deputy-sheriff  for  money  received  Ontario, 
by  him  and  paid  over  to  the  sheriff.    The  action  is  against  the 
sherifif  himself  (.'/)•     To  charge  the  sheriff  with  the  acts  of  his 
deputy  done  colore  officii  it  is  enough  to  prove  the  authority  of 
such  deputy  by  general  reputation  (h)- 

SPECIAL  BAILIFFS  (0. 

A  sheriff's  bailiff  is  not  a  general,  but  a  special,  agent  of  the  Manitoba, 
sheriff  who  employs  him,  and  cannot  be  made  liable  for  refusing 
to    execute    a  warrant    that    has    been  handed    him  by  the 
plaintiff  {k). 

SHERIFF  BREAKING  DOORS  (Z). 

By  the  Replevin  Act  (jh)  the  sheriff  "  may  and  shall,  if  neces-  Ontario. 
eary  (but  during  daylight  only),  break  open  such  dwelling-house 
for  the  purpose  of  replevying,"  &c. 

R.  S.  M.  1902,  c.  40,  rule  870.  Manitoba. 

EXECUTION  ON   SUNDAY  (n). 
29  Car.  II.  c.  7,  s.  6,  is  now  R  S.  0.  1897,  vol.  iii.,  c.  324,  s.  3.  Ontario. 

R.  S.  B.  C,  c.  177,  8.  3,  and  schedule.  Britirii 

Columbia. 

Manitoba. 


R.  S.  M.  1902,  c.  102,  s.  13. 

(a)  See  i>.  747,  itiijini. 

lb)  Jteemei-  v.  Iiih.it,-i\  3  M.  L.  li. 
.-i34. 

(c)  See  p.  747,  tupni. 

(il)  11  C.  B.  lOli"). 

(e)  Kirchhiiffei-  -v,  Clement,  11  M.  L.  U. 
4(50. 

(/)  P.  748,  .■<«y»(/. 

(g)  Bhul  V.  Hupkiiti.  Dig.  Ont.  (.'use 
Law,  638t».  But  see  Minh  v.  Jarrit,  S 
U.  C.  R.  397  ;  13  V.  C.  U.  84,  as  to  wliu 


is  UjuiuI  when  ileputy-slieriff  gives  a 
warranty  that  goods  sold  l)elonge<l  to 
debtor. 

{K;  Ura.  I'JO. 

(i)  P.  74".).  xiipra. 

\k)  Lutto  V.  OiifM,  10  M.  L.  K.  153 
of.    N'ew  Brunswick  case,   Kingston  v. 
OS/iea,  1  All.  ti78. 

(/)  r.  750,  tHjini. 

(.«()  11.  S.  0.  18SI7,  c.  60,  s.  4. 

(«)  I'.  753,  nujiiii. 


782b 


Canada. 

Ontario. 

BritiBh 

Colombia. 

Hanitoba. 

New 
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Canadian  Notes. 

STAY  OF  EXECUTION  AGAINST  LIQUIDATING 
COMPANIES  (a). 
B.  S.  C.  1906,  c.  144,  88.  22,  23 
7  Edw.  VII.  c.  84,  8.  177. 

fi  Victf  •li^u'•"•.•^  (Companie8),  s.  153  (3). 
01  Vict.  c.  14  (vVtnding-up),  s.  28. 

E.  S.  M.  1902,  c.  175  (Winding-up),  s.  23 

C.  S.  N.  B.  1902,  c.  90,  8.  11. 


i  I 


M 


GROWING  CROPS  (i). 

f^S^T      ^'  ^-  ^-  '"'-  ^-  «■  21,  rule  863,  no  8ale  until  harve8ted.  &c. 
wan. 

««"»>'>■         B.  S,  M.  1902,  c.  58,  B.  87.  „„  «.!«  „„,„  b,„e.„a. 


•^••rto.  ^^^™=<»'  MONEY,  NOTES,  40. (.,. 

Sjbia.  ^'  ^-  ^-  ^-  ^®^^'  «•  72  (Execution),  s.  18,  money,  Ac. 

Manitoba.         R.  s.  M.  1902,  c.  58,  s.  13. 


Ontario. 

Alberta  and 
Saskatche- 
wan. 

British 
Colombia. 

Kanitoba. 


EXEMPTION   OF   CLOTHES,  FURNITURE    &c  (d) 
E.  S.  0.  1897,  c.  77,  8.  2. 
C.  0.  N.  W.  T.  1898.  c.  27  (The  Exemptions  Ordinance). 

r"  I'  §•  n  iS^'^'  *^-  "^2  (Execution),  s.  4. 

E.  S.  B  C.  1897.  c.  98  (Homestead).  8s.  17  et  se,. 

E.  S  M.  1902,  c.  58,  s.  29. 


(a)  P.  754,  mi/jru. 
(*)  P.  7.J5,  *«/yr«. 


('•)  1*.  7.".").  niijtru. 
(11)   v.  7.'>6,  tiijira. 


7:-.-**lc&v-<-  .  ,   ii;a 


Canadian  Notes. 
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THINGS  OUT  OF  POSSESSION  («). 
E.  S.  0.  1897,  c.  77,  s.  33,  contingent  interests. 

SEIZURE   OF  EQUITY  OF   REDEMPTION  (6). 


Ontario. 


E.  S.  0.  1897,  c.  60  (Division  Courts  Act),  s.  233,  equity  in  Ontario 
goods. 

E.  S.  0.  1897,  c.  77  (Executions),  s.  17,  equity  in  chattels ; 
88.  29 — 32,  equity  in  lands. 

C.  0.  N.  W.  T.  1S98,  c.  21,  s.  358,  seizure  of  equity  in  goods 
and  leaseholds. 


E.  S.  B.  C.  189',,  c.  72,  ss.  24—31. 

R.  S.  M.  1902,  c.  58,  s.  12,  equity  in  goods  and  chattels. 
R.  S.  N.  S.  1900,  c.  73H,  8.  5. 

REPRESENTATIVE   CAPACITY  :   EXECUTORS  (< ). 
R.  S.  0.  1897,  c.  77,  s.  35,  execution  by  creditor  of  testator. 

GOODS  IN  CUSTODY  OF  THE  LAW  (rf). 

R.  S.  0.  1897,  c.  78  (Creditors'  Relief  Act),  s.  25  (1),  sheriff 
may  obtain  goods  in  hands  of  Division  Court  bailiff. 

R.  S.  M.  1902,  c.  40,  rule  860,  goods  seized  under  process  not 
repleviable. 

FRAUDULENT  CONVEYANCES  (e). 
13  Ehz.  c.  5,  is  now  R.  S.  0.  1897,  vol.  iii.  c.  334. 
R.  S.  B.  C.  1897,  c.  86  (Fraudulent  Conveyance  Act). 

R.  S.  M.  1902,  c.  65  declaring  construction  of  13  Eliz.  c.  5. 


Alberta  and 
Saskatche- 
wan. 

British 
Columbia. 

Manitoba. 

Nova 
Scotia. 


Ontario. 

Ontario. 
Manitoba. 


Ontario. 

British 
Columbia. 

Manitoba. 


BILLS  OF   SALE(/). 

R.  S.  0. 1897,  c.  147  (Assignments  and  Preferences  by  Insolvent  Ontario. 
Persons),  s.  2,  transfers  to  defeat  creditors. 

R.  S.  0.  1897,  c.  148  (Bills  of  Sale  and  Chattel  Mortgage  Act). 
8.  5,  unregistered  instruments  void  as  against  creditors. 

C.  0.  N.  W.  T.  1898,  c.  42  (Preferential  Assignments) ;  c.  43 
(Bills  of  Sale),  s.  11,  omission  to  register. 


Alberta  and 
Saikatche- 


wan. 


(«)  P.  7.",fi,  mijira. 
(J)  P.  7.")7,  tnprii. 
(cy  p.  7'>T|  sujirii. 


((/)  i'.  7.')7,  imjira. 
(c)  P.  7(il,  sujirii. 
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SJiibia.  reg^s 'aSirf  •  '''''  "  '^  <^^"«  ''  ^ale),  a.  15.  result  of  non 

Manitoba.         I  I  lUfl'  l/I  T"'"'^"*  '"''-'-^  «'  ^^-^^*-)- 
JSLwiok.        ^-  '•  ^-  «•  1^«'  «•  1^2.  s.  5. 
fe  B-S.N.S.1900.e.l42.s.3(5). 


Ontario. 


British 

Colombia. 

Kanitoba. 


Ontario. 

Alberta  and 
Saskatche- 
wan. 

British 
Colombia. 

Manitoba. 

New 

Bronawick. 

Hova 

Scotia. 


New 
Bronawick. 


Ontario. 


WHEN  FI.  FA.  BINDS  (a). 

office  agai;:;7Venl'TglSr  "'""^ ''  ^'^"^  '"  *^  '^^riff's 
R.  S.  B.  C.  1897.  c.  72  (Execution),  a.  28. 

B.  S.  M.  1902,  c.  40.  rule  740. 
RIVAL  WEITS:   PRIOBITY  AMONG  CREDITOKS  (6) 

C.  0.  N.  W.  T.  1898.  c.  26  (Creditora'  Belief  Ordinance). 

2  Edw.  VII.  (B.  C),  c.  17.  s.  3. 

R.  S.  M.  1902,  e.  58.  a.  24. 
C.  S.  N.  B.  1903,  c.  129,  a.  3. 

3  Edw.  VII.  (N.  S.),  c.  14  (Creditora-  Relief  Act). 

EXCESSIVE    SEIZURE   UNDEB  Fl    FA  (e) 

MANNER  OF   SALE  (t). 

(a)   I'.  rC:J,  mm;,.  ,  .,     ,,.,, 

(i)  1'.  rfi2,  ,upra.  r:       '"''''  "•  "■'''''"''.  2  I'"g-  227. 

('•)  V.  762.  ,„j,ra.  y.     J'';^''V>ru. 

'  U  J  i{.  s.  0.  i8y7, ,.,  rio.  -s.  2:i«, 


Ccinadian  Notes. 

C.  0.  N.  W.  T.  1898,  c.  21  (Judicature),  s.  357. 
Stat,  of  Alberta,  (5  Edw.  VII.  c.  24,  ss.  79 — 81. 

R  S.  B.  C.  1897.  c.  72  (Execution),  as.  31  et  srq. 

LANDLORD'S  RIGHTS   IN  EXECUTION  (a). 
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Alberta  and 
Saskatche- 
wan. 
Britiih 
Colombia. 


The  statute  8  Anne  ia  now  R.  S.  0.  1897,  vol.  iii.  c.  342,  a.  19.  Ontario. 
In  the  Division  Courts  Act,  R.  S.  0.  1897,  c.  60,  a.  278,  are 
adopted  the  provisions  of  7  &  8  Vict,  mentioned  in  the  text. 
The  statute  8  Anne,  c.  14,  a.  1,  applies  only  to  the  goods  of  the 
execution  debtor,  and  not  to  those  of  third  peraona  (/>).  The 
aheriff  is  not  juatified,  having  notice  that  rent  ia  due,  in  paying 
over  the  proceeds  under  A",  /a.  without  aatisfying  the  landlord  (c). 
N  '.^e  to  the  sheriff  ia  sufficient  to  prevent  removal  if  given 
betnre  removal  (d)  and  to  prevent  payment  over  if  given  before 
Ba!a  (e).  The  notice  need  not  be  formal  (/'),  or  in  writing  (g),  and 
the  sheriff  ia  entitled  (as  against  the  landlord)  to  rely  on  the 
landlord's  statement  as  to  the  amount  due  to  him  (/<). 

R  S.  B.  C.  1897,  c.  110,  s.  10  (8  Anne).  British 

R  S.  B.  C.  1897,  c.  52  (County  Courts),  a.  188.  Colnmbia. 

Where  the  landlord  makes  a  claim  under  8  Anne,  c.  14,  and  Manitoba, 
the  sheriff  sells  for  a  sum  not  exceeding  the  landlord's  claim,  it 
is  suflScient  answer  to  the  plaintiff's  action  to  show  that  the 
landlord  has  a  good  claim,  although  the  money  has  not  been 
paid  over  to  him  (<)• 

C.  S.  N.  B.  1903,  c.  153,  as.  20  et  seq.    The  sheriff  is  .ntitled  New 
to  a  reasonable  time  to  inquire  into  the  landlord's  demand  {k).       Brnnswick. 
R  8.  N.  S.  1900,  c.  172,  s.  18. 


Nova 
Scotia. 


PREFERENTIAL  CLAIM   FOR  TAXES  (Z). 


Taxes  a  special  lien  on  land :  4  Edw.  VII.  c.  28  (The  Assessment  Ontario. 
Act),  s.  89  (2)  (m). 

R.  S.  B.  C.  c.  179  (The  Assessment  Act),  s.  80.  British 


6  Edw.  VII.  (B.  C),  c.  82  (Municipal  Clauses),  s.  172. 


Columbia. 


(a)  P.  766,  nujini.  o2'i. 

(ft)  Cliirke  V.  Fanell.  31   V.  C.  V.  V.  (g)  Jlioint  v.  Riithn,.  7  V .  C.  I!.  !t7. 

584.  (A)  Tiiiiilinsiin  v.  Janix.  \l  U.  ('.  U. 

(p)  aalbraith  v.  F.niuiie,  !l  L'.  C.  I'.  P.  tin. 

211.  (/)  Lamheit  v.  n,-iii,iit.  II   M.  L.  K. 

(d)  City  o/XinijxfoH  \.  Shi/w.dCL.J.  o\'.K 

280.  (k)  Xiiwlhi  V.  AmIerwH.  1  All.  VM. 

(e)  City    of    Kiiignton   v.     Shaw,    20  (I)  P.  "ti!»,  fiipra. 

V.  C.  B.  223.  (m)  Cf.  s.  !)0,  action  fm  taxes  ;  s.  UlS, 

{/)  Shuijic  V.  i'orfvnr,  tj  U.  C.  C.  P.  leouvery  'v  distress. 
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E.  S.  U.  1902,  c.  117,  s.  140. 
C.  S.  \.  B.  1903,  c.  170,  H.  97. 

K-  S.  N.  S.  1900,  c.  73,  s.  127. 


Ontario. 


Manitoba. 

New 

Brunswick. 

Nova 

Scotia. 


CONSTABLES  (a). 
See  statutes  collected  at  pp.  39h  and  39i,  supra 

,    SPECIAL  CONSTABLES  (6^ 

E.  S.  0.  1897,  c.  99,  8s.  23-45. 

tspecial   constables   may  be  Hwnm  \n  „«^ 
to  preserve  order  in  municinal  l^  f°       ^^^^^  ^^^^'^^^  ^cts,  t.g. 
or  to  assist  oCrs  (CSncP  ?h    " '  ""'  f*  P"^"°  °^««""g^ 
janitor  of   a   public   librarv-"   ^  '"«Pe«'?r  of  apiaries).  ^ 
constable.         ^  "^  '""^  '^^   appointed  as  a  specia 

K.  S.  M.  1902,  c.  82,  s.  3. 

C.  S.  N.  B.  1903,  c.  166,  s.  76. 

E.  S.  N.  S.  1900,  c.  41,  B.  15. 

AEEEST  BY  CONSTABLE   WITHOUT  WAKRANT  (c) 
(c-«,  "^^'r  P"'"""^  '''''^'^  '-  C«°«^i-n  Notes  on  p.  218 


(a)  1'.  7<i!t,  xuiini. 
{h)   1'.  "tiU.  miiitii. 
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When   an    Injunction   will  be 
Oranted  , 
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Interlocutory  Injunctioix    701 

Action  Quia  Tii:,et 792 


In  addition  to  the  remedy  by  action  for  damages  in  respect  of 
torts  which  have  actually  been  committed,  there  is,  in  certain 
cases,  an  ancillary  remedy  by  way  of  injunction  to  prevent  the 
commission  of  torts  which  are  threatened  or  anticipated,  or  in 
cases  of  continuing  injuries  to  restrain  their  continuance. 

The  principle  upon  which  such  injunction  is  granted  is  that 
the  inj  ^ry,  if  suffered  to  be  inflicted,  would  be  of  such  a  character 
that  the  plaintiff  could  not  practically  be  compensated  in  damages. 
In  some  cases  the  injunction  takes  a  mandatory  form,  where  "the 
defendant  has  created  a  permanent  source  of  injury,  such  as  the 
erection  of  a  building  to  the  nuisance  of  the  plaintiffs  lights  or 
to  the  obstruction  of  his  right  of  way,  and  orders  him  to  restore 
the  plaintiff  to  his  right  by  removing  the  offending  building  or 
other  source  of  damage  (a). 

By  8.  79  of  the  Common  Law  Procedure  Act,  1854,  it  was 
provided  that  "  in  all  cases  of  breach  of  contract  or  other  injury, 
where  'he  party  injured  is  entitled  to  maintain  and  has  brought 
an  action,  he  may  claim  a  writ  of  injunction  against  the  repetition 
or  continuance  of  such  breach  of  contract  or  other  injury  " ;  and 
by  s.  82  the  plaintiff  was  empowered  to  apply  for  such  writ  at 
any  stage  of  the  cause  (6).  Previously  to  that  Act  there  was  no 
power  in  any  court  to  restrain  the  publication  of  u,  libel  (at  all 
events  until  after  the  matter  had  been  found  to  be  a  libel  by  the 
verdict  of  a  jury  (c) )— not  in  the  Court   of   Chancery,  for  the 


Priuiiple  on 
which  injunc- 
tiuu  granted. 


(a)  For  converse  of  this  rule,  see 
Jirocklehaiik  v.  T/iiiiiijm»i,  iV.m)  2  Cli. 
344. 

(i)  These  two  sections  arc  now  rc- 
jicaled  by  40  &  47  Vict.  c.  49. 

(e)  Whether  the  Court  of  Chancery 


had  power  to  restrain  [.iiblicatioii  of  a 
libel  after  vordict  found  is  doubtful. 
I'robably  it  had  :  see/v/-  liaggallav,  L.J., 
Quart:  Hill  (\mmVKlati<l  liuld  Mining 
Co.  V.  Beall,  (iW2)  -M  Ch.  D.  p.  .")l6, 
and  2'fr  Liudley,  L.J.,  Saxh>/  v.  Eattei-. 


Torts  of  all 
kinds  may  be 
restrained  by 
injunction. 
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que  t.on  0  l.bel  or  no  libel  was  one  which  they  could  not  deci 
no  ,n  he  Courts  of  Common  Law.  for  they  had  no  power  to  gn 
mjunc  .ons  at  all.  B,  that  Act.  however,  power  so  to  do 
given  to  the  Common  Law  Courts,  for  it  applied  to  t  rts  of 
kinds  without  any  exception  as  to  defamation  which  term  inc^Jc 
a^ander  of  title  (a,.  Then  by  s.  16  of  the  Judicature  Act  8 
there  was  transferred  to  the  High  Court  the  jurisdiction  which 
the  commencement  of  the  Act  was  vested  in  or  capable  of  bei 
exerced  .>y  any  of  the  superior  Courts,  including  the  jurisdic 

injunction       \^^^^^'  ^3^  "■  ^^'  8"b-8.  8.  of  the  same  Act  "an  injunction  m. 
r„t^.he.e  ''  «^*"'«V-  •  •  ^y  -  interlocutory  order  of  the'cou     in 

:S:-^-    TeZ:::T  '\  ^'f  T"  *"  *'«  ^°"^*  ^o  be  justorco, 
venient  that  such  order  should  be  made;  and  any  such  ord. 
may  be  made  unconditionally  or  upon  such  terms  and  conditL 
as  the  Court  shall  think  just;  and  if  an  injunction  i:  a^ 

to  tlv    r'  "  n  '  "  '''"  *'^  ^«*""^  «'  -y  --«  or  matt 
o  prevent  any  threatened  or  apprehended  waste  or  trespas 

whether  the  person  against  whom  such  injunction  is  sought  i. 
ri  out"nt '°  ^'''''''°"  "''^"'  *"^  '^^'"^  °^  *i"«  or  otherwise,  o 

act  soulTb"".'  '^'''''  '"^  "°*'  ^^^^"^  ^  "«»^*  ^  ^0  th, 
act  sought  to  be  restrained  under  any  colour  of  title,  and  whethe 

e'uiX^^  ''  '°*'  ^^  «'*^^^  «'  *^«  P-*-  a-  legaf: 

The  word«  "just"  and  convenient"   in    the   section   mear 
practically  the  same  thins     Thaf  wn.,M  ««*  k 
was  uninaf  .r.A  ■  T-  "°*  ^®  Convenient  which 

to  wha  i   :         '"  7f  t'^'n-g  what  is  just  regard  must  be  had 
to  wiiat  18  convenient  (6). 

The  effect  of  these  provisions  is  that  all  branches  of  the  High 


brook,  (1878)  3  V.  P.  D.  p.  343  :  though 
see  contra,  per  Lord  Eldon,  i}ee  y 
Pritohard,  (1818)  2  Swanst.  p.  413,  and 
perU^TA  Campbell,  Em,,eror  of  Austria 
V.  Day,  (18fil)  3  De  Q.  F.  &  J.  p.  238 
But  even  if  it  had  such  power  there 
does  not  appear  to  be  any  reported  case 
of  Its  exercise.  1„  Prudential  Axsvrance 
Co.  V.  Knott,  (187,-,)  L.  R.  10  Ch.  142,  the 
Court  were  apparentiy  referring  only  to 
applications  before  verdict  found 


(a)  Dvnlop  Pneumatic  Tyre  Co  v 
.Vaimn  Talbot,  (1903)  20  T.  L.  B.  88, 
revei-sed  on  evidence,  (1U04)  20  T  L  R 
579.  '^.L.a. 

ib)  Per  .Jessel,  M.R,,  Bedims  v.  Hcd- 
daw,  (1878)  9  Ch.  D.  p.  93.  But  see 
below,  p.  791,  as  to  the  rule  of  practice 
which  has  been  established  by  the  Court 
limiting  the  conditions  under  which  if 
IS  just  and  convenient  to  grant  inter- 
locutory injunctions  to  restrain  libels. 


WHEN    INJINCTION    WIIX   UK   GRANTED. 


785 


Court  have  now  power  before,  at,  and  after  the  trial  of  the  action, 
to  grant  injunctions  to  restrain  the  cominiHsion  of  torts  of  all 
descriptions,  including  libels  (a).  It  would  seem  that  the  Court 
has  jurisdiction  even  to  restrain  the  commission  of  assaults. 
But  whether  it  would  ever  exercise  that  power  is  another  question. 
The  proper  remedy  of  a  person  who  is  under  apprehension  of  an 
assault  is  to  apply  to  justices  to  have  the  defendant  bound  over 
to  keep  the  peace. 

The  granting  of  an  injunction  is  in  the  discretion  of  the  Discrcfi,,,,  „f 
Court;    but  the  discretion   is  one    which,  in  many  cases,  the  g^"„" '" 
Court  will  practically  exercise  only  in  one  way.     The  exercise  'nj"'"-''""- 
of  the  Court's  discretion  will  depend  upon  the  following  con- 
siderations. 

In  the  first  place  the  Court  must  be  satisfied  that  the  injury 
which  is  apprehended  will  be  either  continuous  or  frequently 
repeated,  or  very  serious  (i).     And  in  such  cases  an  injunction  to 
restrain  the  recurrence  of  a  nuisance  or  other  damage  will  be 
granted  after  the  nuisance  is  abated  (c).    If  the  Court  is  satisfied  Where 
that  the  damage  will  be  continuous  or  of  frequent  recurrence,  it  ^n3o?of 
is  not  necessary  that  it  should  be  of  a  highly  serious  nature ;  it  '^e^"™*  ^^ 
will  be  enough  that  the  injury  will  be  of  such  a  degree  as  would  *'""'"'*'" 
suffice  to  support  an  action  for  damages  {d).    An  injunction  will 
be  granted  to  restrain  a  bare  trespass,  such  as  the  wrongful  use 
of  a  way,  if  the  Court  is  satisfied  that  the  trespass,  unless 
restrained,  will   be  frequently  repeated  («;).     The  ground   upon 
which  relief  by  injunction  is  granted  in  such  cases  is  to  prevent 
the  plaintiff  being  put  to  the  trouble  and  inconvenience  of  having 
to  bring  successive  actions  from  time  to  time  to  recover  a  series 
af  small  damages  (/). 
It  has,  however,  been  held  in  the  recent  case  of  Behrens  v. 


(i)  There  is  in  this  respect  no  dis- 
tinction between  libels  affecting  trade 
or  property  and  those  affecting  personal 
reputation  :  liimnaid  v.  J'tn-i/inuii^ 
{IX'M)  2  Ch.  SKO  ;  .Von'on  v,  Tir''.„iii,h, 
/^united.  '1891)  1  Q.  H.  671. 

(*)  /V  Page-Wood,  L.J..  Afforiie,/- 
Generu'.  v.  Camhridge  Conxuiiier*  (ran 
Co..  (1868)  L.  R.  1  Ch.  p.  81, 

('■)  Cheaer,  Di'iin  of,  v.  ffmeltinij 
Corpoiation,  Limited,  (lUOl)  85  L.  T.  67. 


(d)  Cloicex  V.  Staffordnhire  Pofferifx 
n'atenrorltn  Co.,  (1872)  L.  K.  8  ("h.  125  ; 
Rochdale  Cuiuil  0>.  v.  Kiitij,  (1851)  2 
Sim.  X.  S.  78  ;  Svltnii  v.  De  IMd,  (1851) 
2  Sim.  y.  S.  133  ;  and  see  Cowper  v. 
Laldler,  (1903)  2  Ch..337. 
ie)  CMiltonv.  ir/dYf,  (17+3)  3Atk.2l. 
(/)  Per  Page-Wood,  L.„.,  ^18(;8)  L.  R. 
4  Ch.  p.  81  :  »?.'■  Mellish.  F.,.!.,  (I.H72) 
L.  R.  8  Ch.  II.  142  ;  jier  .James,  L.J.. 
Ibid.  p.  143. 
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Richard$(rt),  that  the  Court  will  not  restrain  by  injunction 
user  by  the  pul)lic  of  field  patlis  traversing  private  proper 
when  such  user  inflicts  no  appreciable  injury  on  the  person 
enjoyment  of  the  owner  of  the  land. 

A  temporary  nuisance  which  is  not  serious  is  not  restrainabl 
even  at  the  hearinK  0>),  and  still  less  will  an  interlocutory  injun 
tion  be  granted  to  restrain  it  (c).  Where,  however,  the  nuisanc 
though  of  a  temporary  character,  is  such  as  materially  to  inte 
fere  with  the  comfort  of  nei':;hbouring  owners  and  occupiers 
will  be  restrained  by  injunction  (d). 

But  an  injunction  will  not,  aa  a  rule,  be  granted  to  restrain 
nuisance  which  is  intended  to  be  repeated  only  at  long  interval 
and  which  on  the  occasion  of  each  repetition  will  only  be  i 
short  duration,  as  in  the  case  of  a  gas  company  proposiii 
periodically  to  take  u[)  the  roadway  for  the  purpose  of  repairin 
their  gas-pipes,  which  they  have  laid  in  the  road  without  stati 
tory  powers  ((').  Nor  can  a  trespass  which  is  only  temporal 
and  contingent  be  the  subject  of  an  injunction  (/).  On  the  sam 
principle,  a  mandatory  injunction  to  remove  a  buildin-,'  whic 
obstructs  the  plaintiflf's  ancient  lights  will  not  be  granted  wher 
the  plaintiff,  being  only  a  tenant  from  year  to  year,  is  unde 
notice  to  quit  (g). 

It  was  formerly  thought  that  the  cases  of  patents,  trade-markt 
and  copyright  stood  upon  a  peculiar  footing  in  this  respect,  tha 
from  a  single  instance  of  infringement  the  Court  was  bound  t 
infer  the  probability  of  repetition,  however  improbable  sucl 
repetition  might  be  in  point  of  fact.  It  was  accordingly  hel( 
that  if  a  person  infringed  the  patent,  trade-mark,  or  copyright  o 
another  in  ignorance  of  that  other's  right  (/t),  the   Court  wai 


(a)  (190:.)  74  L.  J.  Ch.  615. 

(A)  J'er  Tiirnei-,  L.J.,  (ioUiniid  v. 
Tunhi-Ulge  Well*  Iiii/iiureiiie/d  Com- 
mifxiiinerii,  (18i>5)  L.  J{.  1  Ch.  p.  S5") ; 
Suraincv.  (I'lviif  .\(irf/,i.-ii  11.  Co.  (|H«4) 
1  De  J.  &  S.  211. 

(r)   Cleere  v.  Maliuiiij,  (If^til)  ',)  W.  R. 

(d)  Citlwrll  V.  St.  I'aiirraii  Jiontugh 
roiniril.  (iy04)  1  Ch.  707;  Knight' \. 
Idf  of  Wiijlit  Klertiir  Light  Sf  I'utcer 
Co.,  (1904)  73  L.  J.Ch.  2U9. 

(e)  Atfur lie g- General  v.  iSheJ/ieCd  Crag 


Co/untmcru'  Co.,  (18:)2-3)  3  De  0.  M.  k  (i 
304.  .'<ee  also  Chupiiian,  Momoiin  ,i|''  Co 
V.  (iuiirdiam  nf  Aucklaiul  Union,  (ISHU 
23  Q.  B.  D.  2'ji. 

(/)  CoiiUon  V.  White,  (1743)3  .\tk, 
21. 

(//)  Jacomh  v.  Knight,  (1«()3)  M 
L.  J.  Ch.  tiOl. 

{/()  (intrg  \.  Sorton,  (184G)  1  De  G. 
ii  Sm.  y  ;  Millington  v.  Foje,  (1837)  3 
M.  4;  C.  338  ;  Cooper  v.  Whittingham, 
(1880)  15  Ch.  D.  501. 


WIIKN    INJlNt'TliiN    WM.I.    HK    tiltVNTKD. 
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Itiiiinii  to  i^rantiiii  iiijiinctioii ;  and  in  somu  casuH  jmlt^es  vv«nt  llw 
length  of  holding  tlmt  ihey  had  not  even  discretion  to  refuse  the 
ItluintifT  hiB  coHtH  (a),  even  tlioui^h  llu!  defendant  npon  complaint 
being  made  undertook  to  commit  no  further  infringement  (b). 
It  is  apprehended,  liowever,  that  this  extreme  view  can  scarcely 
he  regarded  as  accurately  representing  tlie  law  with  regard  to 
this  particular  description  of  i)n)perty  in  the  present  day,  in 
spite  of  the  fact  that  the  Tr  \de  Marks  Act,  1U0.5  (e),  creates  a 
vested  and  exclusive  interest  and  proprietorship  in  the  registered 
owner  of  a  trade  mark  analogous  in  character  to  that  possessed 
hy  an  absolute  owner  in  any  other  description  of  personal 
property. 

A  defendant  who  has  dom-  a  wrongful  act  cannot  protect 
himself  from  an  injunction  by  merely  saying  that  he  does  not 
intend  to  do  it  again,  the  Court  will  now,  in  each  case,  grant  or 
refuse  the  injunction  according  as  they  do  or  do  not  draw  the 
inference  that  the  defendant  in  fact  intends  to  repeat  the  act 
complained  of  (</).  And  if  a  person  innocently  infringes  a  trade 
mark,  the  Court,  even  though  they  grant  an  injunction,  will  not 
necessarily  order  him  to  pay  the  costs  of  the  action  (e). 

Where  the  damage  is  not  likely  to  be  continuous  or  frequent,  Where  appr*- 
it  must  be  serious  (/),  as  where  there  is  apprehension  of  the  kind  serious. 
of  damage  which  would  be  caused  by  m  explosion.  The  Court 
will  restrain  the  storhig  of  any  substance  which  is  likely  to  be  a 
source  of  serious  danger  to  the  adjoining  property,  such  .iS 
gunpowder  (//),  or  damp  jute,  which  is  liable  to  spontaneous 
ignition  (h) ;  and  a  similar  rule  applies  in  the  case  of  overhang- 
ing branches  of  trees  injuriously  affecting  the  land  of  an 
adjoining  proprietor  (i). 

Again,  where  there  is  a  conflict  of  statutory  powers  and  the 
exercise  by  one  corporation  or  individual  of  such  power,  in  a 


(u)  Coojier    v.     n/iit/iighani.    xi:/,ni,  (IS'J2)  S  Ch.  -489. 

p.  78ti.  (/)  .'oolif  V.  Forhei,  (1867)  L.  K.  5  E<i. 

(h)  Genry    v.    yor'on     nu/ira  :     I'p-  n.  17-'. 

inann  v.  Forrester,  (1883)  24  Cli.  U.  '.'HI.  (//)  f'ri'wder    v.    Tinkler,   (1816)     l'.» 

('•)  .".  Ed.  VII.  c.  15,  S3.  38,  3a.  Vc.'i.  617. 

(d)  Proctor     v.    Layley,     (18'  ')    42  ih)  Hepburn     v.    Lordan.    (186.5)    2 
Oh.  D.  390.  H.  4;  M.  :)45. 

(e)  American   TobaccD  Co.    v.   Guett,  (»)  iSmitk  v.   Giddy,  (1904)  2  K.  B. 
(1S92)  1  Ch.  630  ;    Wi:lti-r  v.  Sti-iah^pf.  44!<. 


C.T. 
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r,o«ii  loiii'fi'ii- 

<i*ot  taken 
into  eou- 
■i(t«nition. 


Exciiplion. 


I  i 


m 


IIKMEPY   MY    IXJl'NCTION. 

particiilHr  lUBJiner.  tendH  Horioualy  to  menace  tiiu  works  or  pi 
perty  of  anothoi-  corporation  or  individiinl  poHm-ssed  of  Hitnil 
powerH,  the  Court  will  Rrant  an  injunction  rewtraining  t 
performance  of  any  overt  act  hy  the  one  cori^ration 
perBon  that  is  likely  to  imperil  the  works  or  pro|)crty  of  tl 
other  (a). 

Secondly,  tlie  Court  will  consider  what  relation  the  dama( 

which  would  l)e  caused  to  the  plaintiff  hy  refusing  the  injunctic 

and  to  the  defendant  by  granting  it  bear  to  one  another.     Thii 

if  the  defendant  has  erected  a  building  to  the  ohstrnction  of  tY 

plaintiff's  ancient  lights  or  right  of  way,  the  Court  will  take  in( 

consideration  "not  only  the  injury  to  the  plaintiff,  but  also  th 

amount  which  has  l)een  laid  out  by  the  defendant  "(h).    So,  to( 

where  the  defendant  has  at  great  expense   established  mam 

facturing  works  which  cause  a  nuisance  to  the  plaintiff  (r),  c 

proposes   to  work  his  mines  in  a  way  which    will  destroy  th 

plaintiff's  houses  on  the  surface  (f/),  the  Court  will  weigh  th 

damage  which  the  defendant  would  suffer  from  the  stopping  o 

the  works  or  mining  operations  against  the  damage  wliich  th 

plaintiff  wonld  suffer  from  their  continuance,  and  decide  on  th, 

balance  of  convenience.    To  this  rule,  however,  there  is  an  excep 

tion  where  the  expenditure,  which  the  granting  of  the  injunctioi 

would  cause  to  be  thrown  away,  has  been  wilfully  incurred  by  th< 

defendant  after  notice  of  the  plaintiff's  right,  and  in  defiance  ol 

it  (p).     In  such  case  the  Court  will  not  take  into  consideration 

the  fact  that  the  damage  inflicted  on  the  defendant  by  granting 

the  injunction  will  be  out  of  all  proportion  to  the  benefit  secured 

to  the  plaintiff.     If  a  person  chooses  to  erect  a  palace  in  such  ii 

I»osition  as  to  obstruct  the  access  of  light  to  the  window  of  a 

cottage,  in  defiance  of  notice  that  the  window  is  ancient,  the 

Court  will  not  compel  the  plaintiff  to  accei)t  damages  in  lieu  of 

an  injunction,  but  will  order  the  offending  building  to  be  pulled 


(«)  JCdxt  London  It.  Co.  v.  The  (\in 
Aurniforx  of  the  Hirer  Thame;  (liMU)  »W 
.1.  P.  302. 

(*)  Per  .lessel,  M.R.,  Smith  v.  Smith, 
(1875)  L.  R.  20  Kq.  p.  fiOr,.  See,  too, 
AyrtJileyv.  Glorer,  {\H7i)  L.  R.  18  Eq. 
p.  655  ;  A'elk  v.  Peumon,  (1871)  L.  R.  6 
Ch.  p.  812. 

(f)   Witnd  V.  Sute'iJTe,  (1851)  2  .Sim. 


N.  S.  1(!.S. 

(d)  Hilton  V,  hUirl  ( 1  ran  rill e,  (IHJI) 
Or.  4:  I'h.  2K\. 

[e)  Daniel  v.  Fergiixon,  (l«!ll)  2  C'li. 
27  ;  Woodhoune  v.  Xeivry  A'urlr/ntioH 
<'".,  (1898)1  Ir.  K.  161,  C.  A.  ;  nee  als,. 
Jfome  .?•  Colonial  Storei  v.  Q>ll»,  (1902) 
1  Ch.  302. 
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down  if  tlifi  plaintiff  hd  iloniiunlst  (f»),  (or  to  U' I  otherwiite  would 
!)«  "  to  comptil  II  iniin  wlio  is  \vn»iint'<l  to  Hell  his  proi»erty  to  the 
perHun  who  hftn  wion^jwl  him  "  (/<). 

Th«  wiTt'ct  of  ft  recent  lU-eiaioii  (ci  on  tlu(  (|iu'Htion  of  olmtntction 
to  niicient  liKhtH,  in  (>iti*H  und  otiier  ulonely  inhnhiled  difltricts, 
iH,  however,  to  hIiow  that  it  Ih  not  HiilVicienl  to  conHtitute  an 
illegal  ohstruction,  or  to  juHtify  the  \Hn\w.  of  a  mandatory  injunc- 
tion, for  the  plaintiff  to  prove  that,  owing  to  the  action  of  the 
defendant,  he  has,  in  fact,  less  light  than  he  had  hefore  the 
erection  of  the  ohnoxiouH  Mtructure,  nor  that  his  warehouHe,  office, 
shop,  or  other  husiness  prenjises  would  not  suhso(|uently  to  fuch 
erection  he  nHe<1  for  all  tlie  purposes  to  which  it  could  formerly 
be  applied.  In  order  to  give  a  valid  riglit  of  action  it  is  easential 
for  tlie  plaintiff  to  show  that  the  erection  complaiiied  of  actually 
cauues  such  a  Huhstantial  privation  of  light  as  to  render  the 
occupation  of  the  liouse  uneomfortahle  ('/),or  that  it  prevents  the 
plaintiff  from  carrying  on  his  accustomed  buHiness  as  benettcially 
and  profitably  as  he  could  formerly  have  done  (<). 

Thirdly,  the  interests  of  third  persons  must  he  in  some  cases  intere^s  of 

.,,,..  ,■       •      .  1  ^i  L-  t         ■    ■  third  pcrsims 

considered  (J  ),  as,  tor  itritanee,  where  thegni.;tmg  of  an  injunc-  coiMi.ler.-.!. 
tion  would  cause  the  stoppage  of  a  trade  and  llie  throwing  out  of 
work  of  a  large  number  of  workpeople.  But  where  the  offence 
alleged  is  the  violation  of  a  statutory  public  right,  the  Court  will 
restrain  such  violation  without  proof  of  actual  injury,  although 
the  effect  of  the  injunction  will  be  the  retardation  of  passenger 
transit,  and  incidentally  of  the  mails,  over  the  main  line  of  a 
railway  system  (;/). 

Fourthly,  the  Court  will  consider  whether  the  plaintiff  i)y  his  .\c.iuiev<.-ence. 
acquiescence  in  the  d-fendant's  conduct  has  caused  him  to  alter 
his  position.      If   the   plaintiff  sees  the  defendant   laying  out 


(«)  A'l-eld  V.  lliinvll.  (,1k7S-'.))  '. 
Ch.  U.  5.-)l  ;  II  Ch.  1).  14ti. 

(i)  /'«/•  .laniOM,  L..J.,  11  (-'li.  1).  \k  14S. 

(<•)  ColU  V.  //(('«i'  ,l|-  CiiUtHial  S/iiirx. 
(I<,t04)  20  T.  L.  It.  4;ri,  H.  h.  And  bco 
Ambler  J^-  faweett  v.  h'vrduii,  (lyt).".)  I 
K.  B.  417. 

(rf)  Kine  V.  JMij,  (lOU.".)  1  Ch.  480, 
C.  A. 

(<•)  Higg'iHg  V.  JietU,  (iyo.">)  2  fh. 
210. 


(y  )  /'<•»■  Kimleislcy,  V.-C,  Wiiod  v. 
Siitrliffi;  (,IH")1)  2  Sim.  N.  S,  p.  lli.i. 

(f,)  Alt.-tti'ii.  V.  lAiiidiiit  i\  yurtli- 
\Ve>t,-iH  /.'.  ('•>.,  (UMtO)  1  y.  B.  7S,  C.  A. 
See  also  Att.-deii.  v.  Wimbledon  llimt« 
t:>tate  Co.,  (,1!)04)  2  Ch.  34  (a  case 
of  iufriiigcuieiit  on  building  line). 
Apparently  in  such  cases  the  Attorney- 
(ieneral  must  be  a  iNirty  to  the  cau.sf  : 
Dermpurt  {'orjxifatiim  v.  Ti>:er,  (1903) 
1  Ch.  7.5^,  C.  A. 

59—2 


im'^smsmm^ii^^ 


II  >  11        I    I  £    g  .       I 


^'m:  '"iirM 


790 


Dclav. 


IfKMKny    UY    INMITNCTION. 

money  in  l)uildinp;s  or  inamifacturiiif,'  works  whicli  wlieii  coir 
pleted  will  be  productive  of  injury  to  him,  he  ought  to  complain 
without  d^lay  (a).    The  Court  "  will  not  permit  a  man,  knowingly 
though  but  passively,  to  encourage  another  to  lay  out  money 
under  an  erroneous  opinion  of  title:    and  the  circumstance  of 
looking  on   is.  in   many  cases,  as    strong  as    using   terms    of 
encouragement  *'  (h).     If  the  plaintiff'  delays  to  complain  until 
after  the  expenditure  has  been  incurred  and  the  defendant's 
position  thereby  altered,  he  will  disentitle  himself  tc  an  injunc- 
tion ((•).     The  fact  that  a  building  which  obstructs  the  plaintiff's 
lights  has  been  suffeied  to  be  erected  without  complaint  is  iu 
general  a  bar  to  a  mandatory  injimction  to  remove  \t((l).     But, 
as  there  can  be  no  acquiescence  without  knowledge,  mere  lapse 
of  time  between   the  defendant's  commencing  to  incur  the  ex- 
penditure and  the  application  for  the  injunction  will  be  immaterial, 
if  the  plaintiff  did  not  become  aware  of  the  expenditure  until 
after   it   was   completed.      Wiiere  a   plaintiff  does  not  acquire 
knowledge  of  an  interference  with  his  right  of  light,  or  knowledge 
of  the  extent  of  such  interference,  until  after  the  obstruction  has 
been  erected,  mere  subsequent  delay  on  liis  part,  not  i;ausing  the 
defendant  in  any  way  to  alter  iiis  position,  will  not  bar  his  right 
to  a  mandatory  injunction  {r).      Mere  delay  not  causing  the 
defendant  to  alter  his  position,  even  though  the  plaintiff  may 
have  been  perfectly  aware  of   tlie  infringement  of  his  rights. 
is  no  ground  for  refusing  an  injunction,  unless  it  is  so  long  as 
to  bring  the  case  within  the  Statute  of  Limitations  (/'),     Acqui- 
escence seems  to  be  regarded  as  the  subject  of  degree,  and  it  is 
said  that  a  less  degree  of  acquiescence  will  justify  the  refusal  of 
an  interlocutory  injunction  than  will  justify  the  refusal  of  an 
injunction  at  or  after  the  hearing  (7).      In  all  cases,  however, 
where  by  the  terms  of  an  original  contract  the  damages  for  its 


(rt)  fiti/ii-  ,1/  L'cilK  V.  Hail  ill'  Am- 
/,fr.'f.  (18-<fi)-.'  I'h.   117. 

(/»J  I'tr  1.(11,1  KNUiri.  Hn/ni  v.  Sjiiir- 
rin;  (1802^,  7  Ve^.  ji.  -'H:,.  See  M'';i»>,i 
1.  TuKsauili',  LimiM.  (ImiM)  1  y.  H. 
<u\. 

('•)  Jtor/uldlf  fiiiiii!  Cii.  V.  Aim/,  (1H.">1) 
2  Him.  N.  S.  7S  ;  H'dorf  v,  Sutcli/lr, 
:iS:>i)  -2  Him.  N.  8.  10.^. 


(rf)  .>^w  jirr  I  lifsiifcr,  L.J.,  (;iuh'i  ■ . 
//<///.v,  (187!t)  UCU.  h.  p.  :t>'.). 

(<•)  (Itilf  V.  .1  */«)//,( I, StiL')  s  Jur. .  .  s. 
i»«7  ;  JliiiijiiiH  V.  Iletti,  (l;)u,-|)  i  Vh.  2h'. 

(/)  Fiithciwl  V.  Fulhnioil,  (1,S7M}  :> 
Ch.  I).  17ii. 

(g)  I'lr  luriicr.  I...I.,  Johntnn  \. 
Wyatt.  (I8(;;t;  ■>  De  0.  J.  k  .S.  p.  l!."). 
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breach  are  ascertained  and  liquidated,  the  a,q^rieved  party  is  nol 
entitled  to  such  ascertained  daiii'r -ci  ;'(v!  iirr  injunction  as  well, 
hat  must  make  his  election  betwi  mi  the  two  (i.'). 

And  where  a  plaintiff  asks  for  ^eiw'ifil  danin^.  •>  as  ancillary  to 
the  injunction  he  is  not  entitled  .o  .;ti';«taniial  damages,  although 
something  should  he  awarded  him  as  a  nolafiinn  for  the  wrong  he 
has  suffered  (b). 

In  the  case  of  an  application  for  an  injunction  coupled  with  a 
elaim  for  unliquidated  damages  it  has  been  decided  hy  the  House 
of  Lords  (t),  that  the  proper  trihunal  for  ascertaining  the  facts 
and  assessing  the  damages  is  a  jury. 

As  already  stated  (</),  injunctions  of  all  kinds,  including 
mandatory  injunctions  (c),  may  be  granted  on  an  interlocutory 
application,  liut  to  suppoit  such  an  application,  a  very  strong 
prima  facie  case  must  be  made  out.  Particularly  is  this  so  in 
the  case  of  an  application  to  restrain  the  publication  of  a  libel, 
in  dealing  with  which  the  Court  have  necessarily  to  usurp 
temporarily  the  province  of  the  jury,  and  determine  hy  antici- 
pation the  question  of  libel  or  no  libel.  In  Coidsonx.  Voiilson{f). 
Lord  Esher  laid  down  the  following  rules  as  to  the  exercise  of  the 
jurisdiction  in  cases  of  libel:  "It  ought  only  to  be  exercised  in 
the  clearest  cases,  where  any  jury  would  say  that  the  matter 
complained  of  was  libellous,  and  where,  if  the  jury  did  not  so 
lind,  the  Court  would  set  aside  the  verdict  as  unreasonable. 
The  Court  must  also  be  satisfied  that  in  all  probability  the 
alleged  libel  was  untrue,  and  if  written  on  a  privileged  occasion 
there  was  malice  on  the  part  of  the  defendant.  It  follows,  from 
those  three  rules,  that  the  Court  could  only  on  the  rarest  occasions 
exercise  the  jurisdiction."  The  first  of  those  three  rules  was 
subsequenLly  expressly  approved  by  the  full  Court  of  Appeal  in 
Bonnatd  v.  I'lrnimaii  {;)),  which  case  has  since  been  regarded  as 
laying  down  an  absolute  rule  of  practice  limiting  the  discretion 
of  the  Court  as  to  granting  interlocutory  inj mictions  pending 


(//)  ft'fnt'ntt  Ai'ciili'iit  Jnsiiniiif*'  t'or- 
/iitrafiitn  v,  .Xne',  (Umii)  1  K.  I!.  ;!"". 

(b)  Lipnian  v.  J'litniiin  .V  Smix.  Ijil., 
(1904)  i»l  1..  T.  182. 

((')  Liiril    He     t'rfijiii-     V.     .lolniKtun. 

1904}  20  T.  }..  I{.  4r4.  M.  !.. ;  we  nN-- 

.'^.  C.  j»w4  num.  Df  Fiti/hc  v.  fit :ijil>hiui 


aiitl  Othri:^.  (1!MI4)  '  Ch.  UMi.  Ir. 

((/)  SooiiUivi-,  p.  7Nt. 

((')  Herri- 1)  V.  Smith,  (IS.")."))  1  K.  A: 
.).  :isy  :  flermiiuii  Long  v.  lieaa,  (188*) 
■2i>  Ch.  1).  aiifi. 

(  .'  )  (J.SS7)  H  Timt'-.  h.  U.  846. 

in)  (IH'.>1)  -2  Vh.  2(ia.    The  two  other 
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the  trial  in  actions  of  libel  (a).  I,,  OUard  v.  Marshall  (h) 
case  of  a  trade  libel,  the  judse,  being  of  opinion  that  the  cL 
satisfied  the  conditions  of  the  above  rnle,  granted  an  injnnctioj 
Andm  a  modern  case  an  interim  injunction  was  granted  restraii 
ing  the  publication  of  a  false  statement  by  the  defendant  that  th 
plaintiffs  (a  banking  company)  were  in  liquidation  {<■).  But  eve 
If  a  case  does  satisfy  the  conditions  of  tlie  above  rule,  the  Com 
are  not  bound  to  grant  the  injunction,  they  have  still  a  discretioi 
to  refuse  it  if  they  think  it  unnecessary  (</). 

Ordinarily  when  an  interlocutory  injunction  is  granted  th, 
Court  makes  it  a  condition  precedent  to  such  grant  that  thi 
plaintiff  shall  enter  into  an  undertaking  as  to  damages. 

But  in  the  case  of  a  voluntary  undertaking  bv  a  defendant 
ni  lieu  of  an  interim  injunction,  there  is  no  practice  or  rule  ol 
Uurt  under  which  a  cross  undertaking  in  damages  bv  the 
plaintiff  is  to  be  implied  (c). 

As  a  general  rule,  it  is  premature  for  the  plaintiff  to  come  to 
the  Court  for  an  injunction  before  a  c    uplete  cause  of  action  has 
rtcrued,  for  instance,  in  a  case  where  damage  is  of  the  gist  of  the 
action,  before  damage  has  actually  happened;  and  particulariv 
IS  this  so  in  the  case  of  nuisance  arising  from  the  carrying  on  of 
a  noxious  trade.     Where,  however,  there  is  a  practical  certainty 
that  substantial  damage  is  imminent,  the  plaintiff  may  apply  for 
an  injunction   at  once  without  waiting  until   it  has  actually 
happened  (./).     Lord  Hardwicke  is  reported  (,)  to  have  said': 
"  Bills  to  restrain  nuisances  must  extend  to  such  only  as  are 
nuisances  at  law,  and  the  fears  of  mankind,  though  they  may  be 
reasonable  ones,  will  not  create  a  nuisance."     That,  ho'wever  is 
not  now  to  be  regarded  as  law  {},).     If  the  danger  be  substantial 

rules  laid  -lowii  l.y  I,<,r.l  Ksl,,.,  ,|i,i 
not  there  eonie  in  <jue>ti()ti.  Hut  their 
correctness  ha-  never  txrn  dispuH'il. 

(>')  -/V/'I..)pe>an<l  Duwy.  IM..  A/„„. 
KOH  V.  TiiMiilKh.  I.imiliil.  (|H!I4)  ]  if  Jj 
pp.  iVM,  ti»7.  Thoiiph  ^er  j,o,-  U,n\ 
Kixhhmy,  rinitrii,  ih},l.  p.  (isi) 

(A)  (1«!»2)  1  Ch.  r,7l. 

('•)  Thr  London  ,»■  Soillirn,  Jimili. 
U,l  V.  «!,'„r,jo  Xeicne,:.  Ij,l.,  (IS!H>)  IC 
1 .  li.  It,  7*1. 


•2'M. 

('■)   lloinn;!    v.    77/,.   /',,.,;,   I'l-hitir, 
/./'/..  (I!in.-,)  71  ]..  .1.  Ch.  100,  C.  A. 

f./")  EidI  o/Jtijion  V.  //,)/,„/•/,  (^ih;j4  I 
■^  M.  A:  K.  l.;i»:  Fhirl.n-  v.  Jieale,, 
(IKWI-.-.)  2N  fh.  U.  (WH  ■  ami  nee  Ihnhi, 
J'nnnniitir  r,j„  ('o.  v.  M„tm,„  T.ilh.f 
(Iit03).-,2W.  li.  2.-,4. 

(.-/)  ■>«"«.,  (1752)  3. VI  k.  p.  751. 

ill)  I'er  Lord  Halshury.  Cowin;-  Eurj- 
\.  h>cul  lUxii-il  for  \rt,,n_  (!SM!n  M 
App.  (as.  p.  If.M. 
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iind  imminent  an  injunction  will  be  allowed.  "  Proceeding  upon 
•nactical  views  of  human  affairs,  the  law  will  guard  aguiust  risks 
which  are  so  imminent  that  no  prudent  person  would  incur  them, 
although  they  do  not  amount  to  absolute  certainty  of  damage. 
Nay,  it  will  go  further,  and  according  to  the  same  practical  and 
rational  view,  and  balancing  the  magnitude  of  the  evil  against 
the  chances  of  its  occurrence,  it  will  even  provide  against  a 
somewhat  less  imminent  probability  in  cases  where  the  mischief, 
should  it  be  done,  would  be  vast  and  overwhelming"  (a).  And 
it  is  apprehended  that  this  jurisdiction  applies  as  well  to  libels  ns 
to  other  wrongs,  that  is  to  say,  that  the  Court  may  restrain  the 
threatened  publication  of  a  libel  which  has  never  yet  been 
published  (/<). 

In  White  v.  MrUin  (<•),  where  a  trader  claimed  an  injunction  to 
restrain  a  rival  trader  from  publishing  false  statements,  dis- 
paraging the  plaintiirs  goods,  and  failed  to  prove  any  present 
damage,  or  certainty  of  future  damage  happening,  the  injunction 
was  refused.  There  are.  indeed,  certain  passages  in  the  judg- 
ments in  that  case  which  at  first  sight  seem  to  suggest  that  proof 
of  actual  damage  already  suffered  is  essential  to  a  claim  for  an 
injunction.  Thus  Lord  Herschell  says :  "  To  call  for  the  exercise 
of  that  power  "  (injunction),  "  it  would  be  necessary  to  show  that 
there  was  an  actionable  wrong  well  laid,  and  if  the  statement  only 
showed  a  part  of  that  which  was  necessary  to  make  up  a  cause  of 
action,  that  is  to  sa}',  if  special  damage  was  necessary  to  the 
maintenance,  and  that  si)ecial  damage  was  not  shown,  a  tort  in 
the  eye  of  the  law  would  not  be  disclosed,  the  case  would  not  be 
within  those  provisions  "  (of  the  C.  L.  P.  Act,  1854),  "  and  no 
injunction  would  be  granted "(d).  And  Lord  Watson  says: 
"  Damages  and  injunctions  are  merely  two  different  forms  of 
remedy  against  the  same  wrong;  and  the  facts  which  must  be 
proved  in  order  to  entitle  a  plaintiff  to  the  first  of  these  remedies. 


(«)  Per  lioril  llroughiiin.  h'url  of 
Itijiiin  V.  Ilolmii,  (1834)  :i  M.  \  K. 
p.  170. 

(/')  Hut  if  so  the  jiin'Mlidioii  must  lie 
ilcrivcd  solely  from  b.  2."i,  suli-'*.  (S.  of 
the  .Judicature  Act,  ami  not  fioni  >.  Hi. 
For  s.  7'.)  of  the  ('"ininiuii  I«t.v  I'ruCniuir 
Art.  lx.">4,  the  jurisdiction  under  which 


is  trannferrcd  by  the  latter  section  to  the 
High  Court,  only  Bllowe<l  injunctions 
against  '  the  rc|ietition  or  coiitinu.ince"' 
of  wrongs  which  ha<l  alre.idy  been  com- 
mitted. 

(c)  (IS'jr.)  A.  f.  I.-)4. 

(-0   Ih\ii.  \:  1'!8. 
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rtre  equally  necessary  in  the  case  of  the  second  "  (a).  But  thos 
passages  must  not  be  understood  as  throwing  any  doubt  upo 
the  possibility  of  bringing  an  action  for  an  injunction  quia  tin,, 
before  any  damage  has  actually  happened  (h).  For  Lord  Watsoi 
svent  on  to  say  that  it  is  incumbent  upon  H  plaintiff  who  asks  forai 
injunction  "  to  satisfy  the  Court  that  such  damage  will  neeessaril 
be  occasioned  to  him  in  the  future."  The  lords  were  satisfied  tha 
m  that  case  it  was  highly  improbable  thai  the  conduct  sought  t( 
be  restrained  would  ever  result  in  any  damage  to  the  plainUff. 

By  21  &  22  Vict.  c.  27,  s.  2,  commonly  called  Lord  Cairns 
Act,  the  Court  of  Chancery  was  empowered,  in  all  cases  in  whicl 
It  nnght  grant  an  injunction  against  a  wiongful  act,  to  awani 
damates  either  in  addition  to  or  in  substitution  for  such  injunc 
tion.     But  that  jurisdiction  will  only  be  exercised  under  very 
exceptional  circumstances  (r).     If  damages  are  given  in  substitu'- 
tion  for  an  injunction,  they  ought  to  extend  to  all  that  which 
would  have  been  covered  by  the  injunction  (d),  and  as  the  injunc- 
tion would  be  perpetual  the  damages  ought  to  be  awarded  on  the 
basis  of  the  defendant  purchasing  the   right  to  continue   the 
wrongful  act  in  perpetuity  (e).    By  the  Statute  Law  Revision 
Act,  1883  (/),  B.  3,  Lord  Cairns'  Act  was  amongst  other  statutes 
in  terms  repealed,  but  by  s.  5  of  the  same  Act  the  repeal  is  not 
to  aflfect  "any  jurisdiction  .  .  .  established  by  any  enactment 
repealed  by  this  Act."    Whether  the  Court  has  jurisdiction  to 
award  damages  in  lieu  of  an  injunction  where  the  injury  is  not 
yet  committed,  but  only  threatened,  is  doubtful  (ff).     But  appa- 
rently the  inclination  of  the  Court  is  in  the  direction  of  holding 
that  it  has  not. 

By  virtue  of  s.  89  of  the  Judicature  Act,  1873,  a  county  court 
has  now,  in  actions  within  its  jurisdiction,  power  to  grant  injunc- 
tions and  enforce  obedience  thereto  by  committal  in  the  same 
manner  as  the  High  Court  has  power  (h). 


(a)  UhUf  y.  Mellin,  (1895)  A.  C.  154 
at  p.  167. 

(*)  And  see  Coivper  v.  Laidlfr,  (VMM 
i  Ch.  337. 

(e)  Per  Lord  Halsbury,  Shelfer  v. 
City  of  London  t:U-aric  LigMing  ('„.. 
(I SOS)  1  Ch.  287. 

{i)  Per   Fry,    J.,    fritz    v.    llnhMn. 


(I8S0)  14  I'h.  U.  p.  548. 

(f)  Sec  »uirra,  pp.  170  nqq. 

(/)   Ifi  i  47  Vict.  c.  49. 

(.'/)  I'er  Cur.,  Afarfiii  v.  i'nVr,  (18;il 
1  Ch.  p.  2>I4. 

(A)  Martin  v.  liannitter,  (1879)  I 
<i.  W.  !'-.  491. 
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REMEDY  BY  INJL'NCTIOX. 

DISCRETION  OF  COURT  TO  (IRANT  INJUNCTION!'/). 

Injunction  is  a  formidable  leRiil  weapon  wliicli  oiif^lit  nut  lo  lie  Ontario. 
used  in  trivial  cases.  For  instance,  where  the  motion  was  for 
an  injunction  to  restrain  the  expulsion  of  plaintitT  Ironi  the 
Hockey  Association,  the  Court  refused  to  interfere  on  the  ground 
that  this  form  of  relief  was  not  applioahle  to  a  society  or  cluh 
unless  the  plaintiff  had  some  right  of  property  or  of  piirtici[)ation 
in  the  assets  of  the  society  if  distributed.  The  right  to  use  and 
enjoy  the  rooms  and  effects  of  the  society  was  only  a  personal 
one,  for  the  loss  of  which  the  remedy  was  damages  </(>. 


DAMAGE  CONTINUOUS  u;. 

In  Taylor  v.  Corporation  of  Toirushii>  ol'  VnUiiviinuid  (./),  the  Ontario, 
defendants,  discharging  waters  upon  plaintilf's  lands  through  a 
culvert,  were  enjoined  and  ordered  to  pay  .SKXJ  damages,  and 
they  appealed  on  the  ground  (inter  alia)  that  tlie  eoniparatively 
small  damages  was  a  reason  for  withholding  the  injunction. 
Tiie  Court  said  :  "  But  the  damages  are  fairly  substantial ;  the 
cause  is  a  continuing  one,  it  is  not  unlikely  to  recur,  and  there  is 
a  prospect  of  the  use,  if  allowed  to  continue,  growing  into  an  ease- 
ment by  prescription.  Against  these  consejuences  tiie  plaintiff 
is  entitled  to  an  injunction  for  the  protection  of  his  rights." 

A  continuing  trespass  amounting  to  permanent  ainuopriation  Manitoba, 
of  the  property  of  another  is,  of  itself,  a  sufficiently  serious  injury 
to  warrant  interference  by  injunction  (c). 


BALANCE  OF  CONVENIENCE  ( / ). 

Where  the  right  is  doubtful  the  Court  will  consider  on  what  Manitoba 
side  is  the  balance  of  convenience  :  to  which  party  is  injury  more 
likely  to  be  done  by  its  interference  or  refusal  to  interfere;  in 
what  way  the  parties  can  best,  after  the  final  deternnnation  of 
their  rights,  be  kept  in  or  restored  to  their  position  at  ilie  time  of 
the  motion  iq). 


(a)  1'.  785,  Kupru. 

{b)  Itoioe  r.  Hewitt,  (ll>i)«)  li  O.  L.  11. 
13. 

(p)   1'.  786,  KUiira. 

(rf)  (1905)  10  0.  I,.  H.  1S2.  //-■-•  Mo-^s. 
C.J.O. 

(«)  Attorney  ■  General     v.     //;/»«, 
M.  L.  n.  81. 

(/)  P.  788,  .w^ra. 


((/)  Atlonii'ij  -  di-inriil  v.  /.'//</«,  •"> 
M.  li.  K.  81.  rf.  lleijHohh  V.  fi-t/iiliart, 
."iToiT.  I..  It.  413  I  lliiniilliiii  luul  Milton 
llihul  Co.  V.  l!,i«jil,;rri/,  13  '».  U,  4fiC> ; 
McLiiieii  V.  Cahlwill,  .•>  Out.  A.  U.  363  ; 
hiryiv  V.  (Ittiiifii,2r,  Out.  A.  K.  121. 
public  cotivouiciii-c;  coii>iili'roil  ;  i'oreit 
V  Uvis.  !  K:i.-,t.  L.  It.  3W>  (\W<<)  (Nov.i 
Scotia). 
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ACQUIEKCENCE  AND  DELAY  (a) 

eqLllyffttal  .       DeI,vh^nLr    "'*'"^'    ^^'    action  may   1,« 

INTERLOCl'TOIiY  IXJLXCTION(.). 

Wuningorr:4oJh,i"t,:lr'r"'"  '"^"S'"/  '«  confined  to  „,ai„- 
the  Conn  ha    t'  decSe  h^^^mnlJn.?*"  ^''.^  '^'*""e  ^'     What 

t-ase,  but  that  there  is  a  HuhJnZilV^''  *^?  '"«"*«  "^  "le 
that  tl.e  plaintiff  show    a  ;i^!?f^.;^^  *«  be  decided,  and 

is  decided  ((,).  '  ^"'"  "«*'*  *»  protection  until  it 

.lis^iosun.  "of ';::;;;  r*"'"  ^«V  ?^"  "'.J""«ti-»  there  must  be  full 
statenientof  a  ntterkl  ft.^W/f""'!","  "'t""^''  "P«»    "  ^I"*^ 

other  s«ffici.n^^o>  ^  [ffo  t  cLr'.:   T*  ''^r"*'r'«*'  ^^«»  " 
liowever,  n„t  lK.m.<l  to  di«  l,.,-^  1«  shown  (/.).     The  Court  is, 

of  facts  (/).  «l>8char«e  the  n.junction  for  non-disclosure 

l.re't:ri:f;olSvTdtar t'JS?-  ^"^''  tT^^'  «^  -^-.  to 
diction  will  onlyie  exeSsed  Zt""  "^'^'f-"^'  ^.^^^^^h  such  juris- 
The  Conr^  nf„     ,       ,  ""''^'^•^'^«Pti«»i"l  circumstances  (m). 

^^iott'SlM^^^^^^  there  is  a  ver- 

<'.i8po.sedof(„)  '    '  ^S^"°^^"«"f«'-  a  new  trial  is  uu- 

INJUNCTION  AGAINST  LIBEL  (o). 
uppears  to  be  a  li..l  0» '^1^ llSjStS'TS  ^JeS^ll^ 


(«)    1'.    7.SU,  ,«y„.„ 

(A)  SiiiMH    V.    .\„rf/i,;;i    It.    »•    ^;, 
1".»  lir.   4.-.!l  :    of.  na,l,„l,„r»t  y.  C\,ate  I 
<ir.  I3!». 

(<•)  Attorm:j.(u-n,'rul  v.  MiImmqUV,,,. 
1  Gi'.  34.  ^ 

('/t  //r/'n//  V.  Siri.r/„'r.  |;{  (jf.  4n,s 

(z-)  I'.  7!(I.^»/„„. 

(./  )   /.V/c  «/„/  y ;,„/,! i;i  J/.    11     /■■„   V 

^m/^  M >.«/,/■«  //.  ir.  r....  L'l  (i,.  171' 

(.'/)   Grau,/  Trunk  J/.    \\.   f„    -    j'/,^ 
fi-^ffif  Vull,;,  II.  jr.  Co.,  2iiOr.  .-.72. 

(A)  Strintrt  v.  Turnni,  1  Jr  I.  l; 
:«8.  •       •    ■'. 

(0  /.<•..  miitfiial  as  bftwecn  plaintiff 
•-•ui  (K'foMHiK.f  (an,!  i,„l  some  li.ir.l 
l"Ts<iii) ;  s,je  Xow  Mrnnswickcnso.  M.«r/>;- 


V.  Jll„n<l,„,il,  1  Kq.  .^22. 
(*)  ItHrlmiih  V.    ITeW,  5   M.   L    Ju 

^!'tv ''!;'''''"■  "'""""^'^k  case,  Mayor 
«J  >■*.  .hint  V.  //,•„,„«,  1  i>ug.  100,  where 
•>'Jin.cti„„  .liss„lve<I  without  regani  to 
Ihe  merits  U-caus*.  of  important  farts 
<imitte<l. 

(/)  Mill.'r  V.  (•„  ,j,h,'Il^    14  ji_  L    i;. 
4. '(7. 

('«)  Jtiinloi,  V.  //„«^y.  7  15    ,,   jj  3„y 

(«)  W'lHol  V.  Lehlun,;  2  N  B  Fo 
l!ci>.  427.  ■      ■     '^' 

(»)  I'.  7!t|,  w/>,y;. 

(/')  Seu  Wolfrnde,,  v.  (S'i;«*,2.B.  C.  I! 
2711  :  cf.  V«,r*    v.   //j/rf/ey,  4  Q.  L.  !!. 
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power  iH  that  it  may  prejudice  the  trial  of  the  action,  being  a 
conclusive  opinion  that  the  matter  is  defamatory  (a), 

TERMS  IMPOSED  IN  GRANTING  INTERIM 
INJl'NCTION  {!>). 

The  phiintiff  should  ;,'ive  his  undeitiiking  for  damages,  not  only  Britiih 
wlien  the  motion  in  c*  jiartf,  but  also  vheu  the  order  is  granted  Columbia. 
after  hearing  both  sides  (<■). 

It  does  not  follow  that  where  the  injunction  has  been  dissolved  Ontario. 
that  the  defendant  is  entitled  to  a  reference  for  damages.  That 
is  in  the  discretion  of  the  Court,  and  may  be  refused  where  the 
conduct  of  the  defendant  has  been  improper  ((/),  or  where  the 
position  of  the  defendant  has  been  bettered  by  the  delay  (e),  or 
generally  where  no  damage  has  been  shown  other  than  the 
detriment  of  litigation  {./). 


ACTION  (^(7.1  TIMET  (g). 

An  action  for  an  injunction  to  prevent  apprehended  damage  British 
may  be  dismissed  without  prejudice  to  my  future  action  by  the  Columbia. 
plaintiffs  (/*)• 

The  fact  that  the  plaintiff  will  by  force  oppose  a  threatened  Manitoba, 
trespass,  and  so  possibly  cause  bloodshed,  is  no  reason  why  the 
Court  should  grant   an  interlocutory  application  if  he  be  not 
otherwise  entitled  to  it  ( i). 

DAMAGES  IN  LIEU  OF  INJUNCTION  (k). 

It  is  the  wrongful  act,  and  not  the  actual  immediate  damagt^  Ontario. 
flowing  from   it,  that  gives  the  plaintiff  his  right  of  action. 
Accordingly  the  assessment  of  damages  as  for  a  pennantnt  injury 
is  proper (O- 


COUNTY  COURT  (m). 


See  lUif  v.  Tvim  (n). 

((/)  J  hid. 

( !>>  1'.  T'.tl'.  fu/triu 

(r)  yrir    Vancnurir    I'i'iil    (n.    v.    h'. 

iiHii  y.  ittiiiiciij  Co.  i;  i;.  c.  it.  222. 

(il)  llnxiii  V.  Copiiin.  -Jl  tir.  -'.">:i. 

(!•)  Featlicntone  v.  Sniitli.  20  (ir.  171. 
selliiii,'  value  of  land  increased. 

(../■)  Gault  V.  Murray.  21  0.  1!.  l.'iK. 

(r/1  P.  792,  supra. 

(Ii)  West  Kootcmij  I'ouer  uiiil  Liijlit 
Co.  V.  City  of.\el.i,w,  3  West.  L.  U.  2:«t 


Ontario. 


(lyoti),  (langtr  of  injury  from  dunipiug 
rocks  into  river. 

(0  Canadian  I'acijic  Hailwuy  to.  v. 
.Xnrtheni  Purijiriiml  Manitol'ii  Jiciilmnj 
<•„..  .•>  M.  L.  K.  3U1. 

(k)  1'.  7!»4,  »upnt. 

(/)  Arthur  V.  Grand  Trviik  1(.  W. 
Co..  -J.,  O.  R.  37  :  22  A.  R.  89. 

(«i)  1'.  794,  »uj)ra. 

(«)  «  I'.  K.4u5,  equity  jurisUicUou  oi 
county  courts. 
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of  dititress,  "jNi),  iJtHJ,  2M 

of  Biuikeii  vewwil,  fftt-ct  of,  4(i;>,  404 
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fAVe  I'EUSOX.U.   RKPREHKNTAriVK.;    I.„H„   CvMrXEIX-.   AoT., 

ACTION 

against  public  authority.    (.S.r  I'l-bmc  Al-thority  ) 
notice  of.     (.sv,.  XoTicK  ok  Action.) 
right  of  (lischurge  of,  Ch.  VIII. 
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(VM  I'Kllsolf.i.) 
wwvor  of    remmlieH.      (.SV.    Waiveu  ;     AccOBD    ani. 
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Limitation.) 
asuigninent  of,  40,  o" 
previous,  tost  whether  bar  to  iiction,  1«7,  1B8 
summary   conviction   for  assault   no    bar    to    action    against 
prosecutor,  19()        •  *^     ' 

causes  of,  whon  the  same,  168 

continuing  injurj-,  170—172 
against  constable,  77",  nrite  (h),  779 

ADMINISTRATORS,    (^v.  i-ersonu.  Representatives.) 

ADULTERATKD  GOODS, 
sale  of,  274 

ALTER-SK  POS.SE.SSION,  m-'m.  :m~m 
(Sue  Limitation.) 

ADVOCATES, 

privilege  of,  376—578 

AGENT.    (,SVe  Principal  and  Agent.) 

AGGRAVATION.  MATTER  OP.    (,sv.  Damages.) 

AGRICULTURE, 

"waItJ''""''  Compensation   Acts.      (.SVe  Master   ani> 

t^^X  *"  i*"**  °'  "'"P"  ^^  'P'"-^^^  fr^""  e^gi^e^.  12.  la   l'>0 
agncultural  tenant,  286,  287 

agricultural  machinery  and  stock,  distress  of,  297,  300-302 
damage  m  natural  course  of,  428,  429  -Jw— J02 


over  land,  part  of  land,  337— 3;» 
pollution  of,  389,  393,  404 
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privilKjjfe  of,  iijfiiiiist  ilif.tri.c.  l'U.'i,  :ioj 
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AMKNDS, 

teniW  of.     ;.SVcX((Ti(K  ,,y  A( tion.'^ 
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ANCIENT  1,101  ITS, 

obxtniction  to,  \:M,  .WJ,  'sr,.  7,ss-f» 

extent  of  liffht  ill.  171,  .i.Hti— :{N.S,  .■1!il>— ;t!)|.  7s<t     7!(() 

(liMtinition  Wtwt-.n  Immn.'xs  i(romis..H  mnl  .Iwc'llin;,-  lin'i«..^,  .jso 

{('I'llt  V.  //()»)<  iiii'l  Cii/oiiitil  .s'/./vi.) 

injunctinii,  ;j.S(! 

who  may  hiic.  41'_'-  4  Hi 

who  iniiy  Ik>  fiiicil.  JUi 

l(K'iil  mithoiity  Wooking  lifrlit-i.  Il<i 


|"l^ltlOII. 

-I.'.-' 


vul   pro- 


ANIMALS, 

iiijuiip!*  by  iiriiiaiils/./i<  mihini.  12.  KW,  144 

by  domestic  iniimals  known  to  hiivo  a  siivii;;(>  ill 
12,  4,j(>-   4.i2 

whether  ncimter  of  owner'rt  servant  suffloii-iit,  l,M 

"  l)ewiire  the  doj;,"  515 

plaintiff  knowinff  vice  of  horse,  521 

whether  liability  of  owner  ccaces  with  possesNion. 

by  anim.'Ufl  ilmaiUi-  imtunr,   following;  their  naf' 
pensities,  I4.»,  447 — 448 
keeping  watch-dog,  157 
trespaeses  by  cattle,  &c.,  10,  ;n9— ."(20,  .Mo,  445—147 

exception  to  absolute  liability  for,  where  cattle  -tray  olf  ii 
highway,  10,  Uli*  -  .{20,  440—447 

Muisances  by,  4:J2 

shooting  a  trespassing  dog,  154,  450 

act  of  third  party,  4;i!l 

constituting  r/V  mnjnr,  455 
distraint  of,  291,  296,  297,  299,  :502,  .(06 
(lamaye/fiiHdiit,  distross  of,  ."US — 1121 

what  may  be  di.strained,  ;)19 

privilege  of  things  in  use,  .'519 

who  may  distniin.  319 

no  trespa-is,  no  distress,  1519 — .'120 

time,  place,  and  extent,  320 — 321 
dogs  worrying  cattle,  447 — 448 
trespasses  by  dogs,  US  -150 
damage  by  game,  448 — 450 
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ANIMAI.v    .,.„^/. 

iiniiniiU  miff.'rinjf  fn.m  ••oiitaffioiH  ili«Mi*«,  liuliililv  for  4U  — 

>m  iMilo  „f,  impliwl  roprowiituti..!.  „f  freedom  from.  iUi 

APOLOOY 

ill  ilpfiimiifiim,  6a.i 
in  public  prpiw,  oa.) 

APPRAISKMKNT 

in  (liMtn'MK,  Am,  ;ni,  3|;| 

APPRKNTK'K, 

"  workman,  "  !»<( 

authority  of  nuwtor  over,  ai7 

iivoidniiro  of  uiirei:«onal)lo  indenture  by.  221 

ARBITUATION.  Ui(j 

ARRKMT. 

by  servant  for  protection  of  master's  property,  81 
maliciouH.  191-10,},  639-060 
on  civil  jirocew..     (,S>e  Siikhiff.) 
by  ecnatuble.    (Srr  Constable.) 
by  private  {wrson,  199,  20()  et  tt,,.,  "71,  77'j 
iisHJt-tinj?  oH3cei-8  of  the  law,  210 

(.SV.-TRK8PA8S  TO  TUE    I'KHSON.) 

on  warrant,  776  —780 

by  railway  company  of  perBons  travelling  without  payment  of 
fares,  ,6,  208 

(.See  Railway  Company;  Statctoey  Powto.) 

ARTICLES  OP  THE  PEACE. 

maliciously  exhibiting,  641,  647 

ASPORTATION.  2.n,  232,  249 

ASSAULT.    (Set  Tkespass  to  the  Person.) 

summary  conviction  for,  no  bar  to  action  against  prosecutor. 

ASSIONMENT, 

of  cau.so  of  action  in  tort,  56,  57,  227 
of  claim  to  comjMjnsafion,  30 
nonn  of  bare  licence,  ."J.VJ 
of  piitcnt,  712—713 
by  conipany  in  liquiilation,  713 
of  trade  name,  721,  722,  731 
trade  mark,  722,  731 
iiDiituiioii  li>,  722 
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a«iKm..  of  I,.„.l  „„y  Hue  fo.  coutinuanco  of  nuiH«„c«,  -112- J|. I 

fruiidulfiit,  by  ili'htor,  "fjj 

whi'ii  »iib-l«uw)  umomitH  to  an,  Tijg 

ATTOlJXKV.OI-.MlItAI,. 
ttotion  liy,  ^l.•^     iKi 

aU(Tioxj:i:i', 

OonviTsiidl  })y,  l>.i7,  o-^_.^,-| 

loHM  of  J.iii-aiii  on-ii.jt  to  I..V,...,.  of  uuthoiitv  l,v,  w: 
friliultilfiit  Ntatcmciif  liy,  •.',").•!  "       " 

dintrosy^  of  if^HvU  ill  ImikU  of.  2'X,.  &  ii„tp  [>■). 
diMtuil)iiiip.i  of  iimikct  liy,  ()ii7 
(>'••■  Tit(»VKi!.'! 
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HAIL, 


rocni>tioii  of  iirinciiiul  by,  i!l<) 

duty  of  mugi^tiat..  to  t.ik.-,  7;1'.'— 7;i.'{ 

BAILKi:. 

caielcssiu-s  of,  double  iviiudy  in  contract  and  tort,  •>,  a:: 
nglit  to  sue  of,  indciwndont  of  liability  to  bailor  {T/ie   Ifiid. 
jifhl),  ;j 

cabdriver,  a,  7;j 

servant  of,  tort  by,  7«i,  note  [a).  'V.V.t 

recovery  of  chattel  from,  li>2 

trespuHM  by,  'IWl 

lots  of  go(Hls  by,  not  a  conversion,  'I'M 

loss  oi  goods  by,  onus  of  negativinj;  negli^'enoo,  2.'}9 

goods  on  "  sttio  or  return,"  272 

unauthorised  plwlge  of  securities,  2o;j— 2Jl,  2();)— 2<i(> 
detinue,  2o4— « 

limitation,  2.jo 
special  projH-rty  of,  201,  271 
trover  bj-,  against  stranger,  27N— 280 
measure  of  damages  in  trover  bv,  'I'H — 2N(t 
{Thf  Winkfiehl.) 

suggested  origin  of  principle,  279—280 
trover  by,  against  bailor,  264 
trover  against,  by  bailor,  270—272 
retaking  from,  3,j;i 
where  bailor  and  co-o»irnnrs,  247,  248 
limitation  of  action,  182 
estopped  from  disputing  bailor's  title,  270—272 
C.T.  gQ 


800 


INDEX. 


BAILEE— (•(-»<</. 

exception,  where  bailor  eviete«l  by  title  pttramouiit,  245,  271 

where  absohitely  bound  by  contract,  271 

infunt,  where  liable  for  injury  to  goods  bailed,  47—48 

BAILIFF, 

ratifying  act  of,  112 

of  inferior  court  not  protected  in  executing  process  invalid  on 
face  of  it,  747 

duty  of.    (See  Sheriff.) 

responsible  for  acts  of  subordinate,  748—749 
special,  749 

in  levying  of  distress,  who  authorised  to  be,  ;J03— 304 
unreasonable  charges  by,  314 

remedies  for,  314,  322 
distress  by  wrong,  743 

BANK  NOTES, 

trover  lies  for,  '»i9 

may  be  take.'  in  execution,  735 

BANKER 

dishonouring  customer's  che<juo,  2 
unauthorised  pletlge  of  securities  with,  2.J4 

BANKBUFrCY, 

debtor  presenting  petition  in,   whether  abuse  of  process,    44 

note  (f),  639 
trustee  in,  actions  in  tort  passing  to,  58 

action  for  seduction  does  not  pass  to,  227 
of  employer,  workmen's  compensation,  101 
of  person  who  has  failed  to  prosecute  a  felon,  115—111) 
relation  back  of  title  of  trustee  in,  260,  758 
imputing  act  of,  when  privileged,  592 
malicious  proceedings  in,  638 

reasonable  and  probable  cause,  648,  note  (c),  658,  note  (A) 
effect  of,  on  execution,  232,  758 
of  publisher,  agreement  with  author  to  share  profits  does  no 

pafs  to  trustee,  685 
duty  of  landlord  in  case  of,  766 

no  discharge  of  torts  by,  163,  note  («) 

BANKBUPTS, 

liability  of,  4 

for  what  torts  they  may  sue,  44—40 

conversion  by  buying  goods  of,  250 

by  taking  in  execution  goods  of.  250 
property  of,  260,  261,  note  («),  269—270 


INMKX. 


HOI 


barhkd  wiiiK.  :m 

It.VTTERY.      {See  TliKSPAHS    10  HIE   PKltsOX.) 

HKLIKF 

ill  existonce  of  fiictH  juHtifyiiif?  mt,  122— IL';!,  1,33,  note  (r) 

of  absonro  of  titlo,  ,'174—37.) 

iibwnco  of  l»li(>f  ill  truth  of  one's  .statuniont,  jIW— j:i,) 

c|iK'i«tion  of  inalico,  fill — (il2 

of  reiisoimblo  iiiul  pwbiiblo  cause,  absi'nco  of,  6j7 

HISIIOP, 

comniission  ap]>ointP(l  by.  a  jiidiiiul  tribunal,  Mo.  37() 
giving  advice  to  C'lei;;y.  privilej^e.  .VSS 
Helf-vindication,  privilej^e,  til.'l — (iU 

HOARIUN'J  IIOUSH  KKKPKl!, 
liability  of,  ^,)S 

EOROUOII   roLlOK,  770 

(.SVi;  CoNSTABI.KS.) 

JiOUNDAllIKS 

of  laud,  312,  343 

injury  to  evidence  of  title,  377 

HO YCorriNO,  24-27 

UKAWLING 

iu  plaee  of  worMkip,  20.S.  773 

imKACII  OF  COXTIIACT.    (Nw  CuNruA"  r.) 

HRKAf'II  OK  TEACH. 

pruventiiif,',  2(M)— 201,  771     772 

what  iw,  20 1—202 

protection  of  imthou  in  pmsession  in  oiilor  to  jiroveni,  327,  343 

whether  thi«  applies  to  possession  by  relation,  343 
charge  of,  whether  a  subjectof  action  lor  iiialicioiis  pio>e;'Utiou. 
640 

IIIIIBE,  332 

lUUDOES, 

extent  of  liability  for  repair  of,  32 
repair  rnliime  leiiimf,  3>),  note  ('/) 
iiou-roi>air  of,  3(i 


13EINE   PUMl'INO,  384 


«>()  -2 
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BROKER, 

liabilit J'  of  IttiidlorJ  for  act  of,  111 

convei-Mioii  by,  S.'Jo,  2;}(j 

auctioneer  merely  acting  as,  252 

deposit  of  securities  by,  without  authority  2ol 

charges  of,  iu  distress,  ai4 


C. 
CAB  OWNER, 

liability  of,  for  ucts  of  driver,  73—74 
firm  of,  74 

CAMRBELL'.S  (LORD)  ACT,  5 
actions  under,  o2 — J3 

CARE.      (See  XEGLKiEXCE.) 

CARRIAGE, 

negligence  iu  mauagemont  of,  4J9— 460,  517 

7/ri'//ki/«((e  evidence  of,  8,  147,  4G4,  497,  50j 
leaving,  unattended,  4(>0,  4(J4,  497 

CARRIER, 

acti(  a  against,  for  delaying  servant,  223 

conversion  by,  238,  231 

distress  of  goods  in  hands  of,  29j,  29(5 

delivering  dangerous  goo<ls  to,  without  warning,  46j,  407,  408 

469 
negligence  by,  evidence  of,  497 

{See  Common  (.'auhieh.) 

CATTLE.    {See  Animals.) 
CHAMI'ERTY,  J8 

CHARACTI-]R,  EVIDENCE  OF, 
in  actions  of  seduction,  230 

defumation,  014—013,  023,  026 
previous  attacks  on  plaintiff's,  intei  legating  defen- 
dant as  to,  010 
malicious  prosecution,  0.>2 

CHARGE  SHEET, 
signing,  193 

CHARITY 

plea  of,  in  action  of  niaintenanjo,  664 

CHASTISEMENT, 

reasonable,  defence  of,  216—218 
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C'lIEMirALS. 

iiijiirioM  liy,  41.),  410,  |(i.'<,  4(>T,  4(>H,  470—172 

CIIILl), 

rertponsilnlit}'  of,  14,  47— 4S.     (.>Vc  Ixfast.i 
piiront  not  responsible  for  torts  of,  46,  no!o  '_<•; 
defence  of.    {Si-e  Self-Puotectiox.) 
]>arental  nuthority  over,  213 — 218 
Cust<Mly  of  ChiMion  .Vet,  18iil.  .21ii 
action  for  injur}-  to,  223 
contributory  negligence  of.  Ml 

trespass  of,  .lOS 
identified  with  iierson  in  charge  of  him,  .jIO 

<'IAIM,  CDXriNUING.    (.'>>  Limitation  ;  Tuesi-ass  to  Land.) 

OLOTIIES,  &<:, 

execution  upon,  7.>G 


CLUB, 


meniberfi  of,  who''  er  liable  for  torts  of  club  si'rvants,  72,  73 


<;OAL, 

convei"sion  of,  239 

]>os8ession  of  seam  of,  323,  320,  37o 

damages  for  wrongful  working  and  carriage,  3.;o— 337,  358 — 339 

concealed  working,  373 

mine,  damage  by  wutei.  420 — 428 

COAL  PLATES, 

liability  in  i-cHj^ct  of,  400,  418 
'  absolute,  443—444 


COIN, 

convei-sion  of,  238 
disti-ess  of,  301 
execution  on,  733 

COLLISION.    {Sef  Xeouoexce.) 
COLLUSION,  604 

COMMENT  AND  CWTIC'ISM,  632,  3.)4.  596— Oil 

{McQnire  V.  M'utrrn  Moniiiij  Nfirf.)    {See  PefamaTIon. 

COMMON, 

abatement  of  nuisance  by  commoner,  l.')9— 100 
interference  with  rights  of,  by  lord  of  the  manor,  132 
distraint  of  cattle  on,  291 


.-,>- 


^^^  INDEX. 

COMMON  lABRIERX, 
duties  of,  29,  36,  231 

COMMON  EMl'LOYMENf.    (»«  Mastek  and  Servant.; 

COMPANY.    (.See  CoKPORATiox ;  Dihectoh;  Prospectus.) 
in  liquidation,  distreas  on.  304 

execution  against,  7o4 
certification  of  transfer  of  shares  in,  547—548 
maliciously  presenting,'  winding-up  petition  against,  6oO,  63S 
imitating  name  of,  722 

COMPETITION, 

unfair,  when  actionable,  21—26 

b}-  rival  traders,  21— 2(i,  6;W— 636 

(Moijul  SImine/iq,  Co.  v.  MacOre<j„r,  (h/w  <t  Co.) 

CONFLICTING  RIGHTS, 
how  adjuste<l,  G  et  se,j. 

CONSENT 

in  an  action  of  at-suult,  when  a  defence,  188— 1<M> 
induced  by  fraud,  liK) 

{See  VoI.ESIl    :<oS   Fir   ISJUUIA.) 

CONSOIiTIUM 

of  husband,  loss  of,  by  wife,  5,  228 

of  wife,  loss  of.  by  husband,  5,  216,  228 

CONSPIRACY, 

whether  it  can  ever  be  the  gist  of  an  action,  2(5-28. 
in  a  case  of  fraudulent  misrepresentation,  27 

CONSTABLES, 

in  service  of  railway  company,  76 
mistaking  extent  of  powers,  123 
showing  warrant,  191—192 
various  classes  of,  769—770 
authority  of,  770  et  ee>j. 

in  virtue  of  office,  771  r(  »<•</. 
at  common  law,  771—773 

in  bleaches  of  the  i^ace,  771—772 

whether  after  the  affray,  771—772 
on  suspicion  of  felony,  772,  773,  782 
in  misdemeanour,  773 
by  statute.  773  tt  ge,,. 
to  arrest  for  profane  swearing,  773 

unlawful  nnlitar;,-  mt-ctings,  773 
offences  on  canals  and  rivers,  773 
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CONSTABLES- cr.y.^/. 

authoritj'  of— <'<i)(<(/. 

to  arrest  for  possession  of  certain  tools,  'I'.i 
brawling  in  church,  "',i 
suspectad  persons  loitering  at  night,  773 
poaching,  773 

suspected  ])er8ons  on  ticket-of-leave,  774 
previously  convicted  persons,  774 
ptidlai's  refusing  to  produce  licences,  774 
to  search  and  seize  in  certain  cases,  774 
under  Explosives  Act.  774 

diseases  of  Animals  Act,  774 
Licensing  Acta,  774 

Prevention  of  Cruelty  to  Animals  Act,  1849.. 774— 775 
Children  Act,  1904. 2(M), 
i!07,  775 
Fisherj'  Acts,  774 

Indecent  Advertisements  Act.  1880.  .775 
in  execution  of  warrants,  776  et  irq. 
how  far  protected  by  warrant,  778 — 779 
liabilit)'  of,  for  acts  unauthorised  by  warrant,  779 — 782 
where  wanant  not  addre8.sed  to,  779 
where  warrant  executed  against  wrong  person  or  goods,  779 
where  executed  outside  jurisdiction.  7^0 
where  executed  at  wrong  time,  7.S0 
where  cause  of  arrest  not  signified,  78(1 
where  warrant  not  in  possession,  780 
forcible  entr)',  781 
wrongful  treatment  of  prisoner,  781 
receiving  in  charge,  775 
metropolitan,  power  of,  775 
giving  in  charge  to,  191,  041 

CONSTRUCTIVE 

taking  of  goods,  235 — 23fi 

CONTAGIOUS  DISEASE.    (See  Infectious  Disease.) 

CONTEMPT  OF  COUKT,  256,  734 

CONTINUING  DAMAGE,  170—172,  785 
{See  Damages.) 


CONTRACT, 

breach  of,  action  for,  2 

permissive  waste,  377 — 378 
foreign,  against  English  public  policy,  lis 
satisfied  judgment,  173 

ividucttd  bv  orisinal  misrepresentation,  whether  condoned.  182. 
527,  528, 
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CONTRACT-eo„W. 

duty  to  take  care  arising  out  of,  -|(J8.  476-477 
cannot  be  sued  on  except  by  party,  478 
wrong,  independent  of,  meaning  of,  2—3  021 
maliciouiily  procuring  breach  of,  3,  22oJ2"'2 
[Qiiinn  \.  Leathern.) 

question  of  malice,  11  &  ,.ote  («),  lO-K   2''2 
(Bowen  y.  Hall.)  ^'      ^y>,i^i 

malicioiwly  preventing  performance  of,  141    Ui 

CONTEACTOR, 

independent,  definif  a  of,  68-70,  101 

•olicitor  a,  69,  note  (b) 

servant  of,  not  in  common  employment  86 

"L^Vt"  ""'''^'"-"  -"^-   J-PI03W  Liability   Act, 
employer  of,  in  general  not  liable  for  torts  of,  K.l 

sub- con  tractor,  101,  108 
cases  where  employer  liable  for  torts  of,  103-104,  397 
rule  m  Bower  v.  /We  discussed,  104 

test  whether  servant  is  ^rvant  of  contm,.tor  or  of  his  employer, 
liability  of,  for  nuicance,  417 

't97,'^!^^,V;  ^^-°"~'-»I-  liability  by,  ,04,  1,0, 
things  unlawful  in  themselves  done  by,  104-110 

CONTRIBUTORY  NEGLIGENCE,  o(H)  et  .e, 
of  Highway  authority,  402,  403 
(See  Neomoence.) 

CONVERSION.    (.See  Trover.) 
CONVICT.     (.SVe  FELoy.) 
CO-OWNERS, 

actions  between,  f„r  conversion,  247-248 

bailments  by,  247 248 

destruction  of  interest  of  co-owner,  248 

distress  by,  319 

concurrent  possession  by,  333 

of  patent,  702—703 

execution  upon  property  of,  7,36 

COPYRIGHT, 

Jn  lectures,  674—675 
in  pictures,  673 


■ 
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COrYRIfJIlT— -,.»/,/. 

ill  liooks,  by  stutufe,  (i7'> — (iTS 
duratioii  of,  (iT.i— (>T6 
what  in  a  book,  <i7(j 
title  no  part  of  b<M)k,  (>'H—(ul 
registration,  effect  of,  <iT7 
jmblication,  f>77 

place  of,  •)77 — (i7s 

effect  of  publication  abroad,  <i7S 
colonial,  079 

author,  what  defjree  of  originality  necessary  to  constitute, 
()7i»— (ISO 
iiatioiiulity  of,  G78 
no  copyright  in  piracy,  OSO 

in  criniiniil  or  fraudulent  publication,  GPO— 681 
copyright,  what  in,  (Wl 
action  for  breiich  of,  04 — (i.j,  (iisl 

limitation  of  notion,  (iSI 
not  piracy  to  give  recitation  of  book,  (>HI— 082 

to  act  dramatic  version,  (i.S2 
j)liigiari>im,  (i82 — (>H4 

iiiiiiiiiin  fiiKiiiili.  not  essential,  (582 
use  of  extracts,  >iH'2 — <i.SI5 
theories  and  sjieculationa,  (>s;i 
literary  invention.  (i8-'{ 
UHB  of  common  materials,  08:5 
amount  of  borrowing  penuis.sible,  G84 
respective  rights  of  author  and  publisher,  (i84— (i8t> 
[I.dirrrure  und  Itiilleit  v.  Afln/o.) 
directories,  (583 
abridgments,  084 
in  musical  and  dramatic  works,  GHo — 090 
stage  right  in  drama,  04,  68*5—686 
performing  right  in  music,  686 
remedy  for  breach  of,  086,  687—088 
limitation  of  action,  680 
registration,  (>.S6 

double  right  in  dramatic  and  musical  works,  686 — 687 
first  representation  abroad,  effect  of,  (>S7 
infringement  of,  what  is,  087-  (i90 

degree  of  publicity  necessary,  687  —689 

amount  of  plagiarism,  689 

dramas  taken  from  common  source,  689 

liability  of  lessor  of  theatre,  089— OfK) 

injunction,  786     787 
in  prints,  690— 6!»1 

infringement  of,  691 
in  wcuiplure,  091 — ti92 
infringement  of,  692 
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COPYHIGIIT— <•«../</. 

in  paintings,  dmwinpi,  and  photographs,  092— (iii;» 

infringement  of,  (lit.i 
injunction,  IHt'i 
international,  69-1— 6K0 

trunalations,  095 
in  designs,  60.> — 6!Hi 

infringement  of,  (i!Hi 
account  of  profits,  355,  (iUli 
Blunder  alleging  infringouient  of,  020,  632—633 

CORrOKATIOX, 

liable  for  torts  within  siope  of  corporate  i)owcrn,  (Ml 

not  liable  for  torts  outside  coriwirate  iKJwers,  5il 

actual  mulico  of,  GO,  01 

liable  for  fraud  or  malice  of  agent,  00,  01,  570,  017 

plointiti  must  elect  to  sue  agent  or  corporation,  0:1 

liability  of,  for  misrepresentation  as  to  credit  of  third  person. 

58,  510 
when  liable  for  torts  of  its  corporatoi-s,  (i2 
when  liable  for  torts  to  its  own  corporators,  63 
when  corporators  personally  liable,  02  —03 
libel  on,  553—554 

malicious  prosecution  by,  01,  note  (/)),  645—040 
false  imprisonment  by,  192 
when  dissolved  patei.t-rights  revest  in  Crown,  713 

COSTS, 

extra,  liability  for,  not  a  leg.il  damage,  139,  038,  0(il 
double,  after  tender  of  sufficient  amends,  305 
treble,  in  case  of  pound-breach,  310 
distreM  for,  321,  738 
securit}-  for,  in  libel,  507 

judge  depriving  successful  party  of,  when  nn  excess  of  juris- 
diction, 730 

COUNTY  COURT, 

jurisdiction,  730,  740,  740,  748 
judge  of,  notice  of  action  to,  122.    (.SVc  Judges.) 
executive  officers  of.  protection  of,  747 
execution,  claim  of  landlord  for  rent  in,  7(i!i 

sale  upon,  703 
Arbitration  Act,  1889,  "Court,"  74! 
ejectment,  process  of,  at  what  hour  may  bo  executed,  753 
injunctions  bj',  794 
how  controlled  by  High  Court,  740    74 1 

COUNTY  POIJCE,  770 
(.SVe  Constables.) 


\^\^ 
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INUKX. 

COURTS.    (.S.C  JuDiiEs;  Jluk  ial  AiT.i 
of  reconl  iiud  imt  of  reconl,  I'M 
what  iii-p  iiublic  tomtK,  .MMI  &  wiU'  • «).  *>(X» 

COURTS-MAUTIAL, 

maliciuus  proceetliiijfH  !>«•  fore,  iMi'J 
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CKIMK, 

of  scvviint,  77 

c'oiii]i<)uniliiiK.  111.) 

fruudiilont  iiicitciiit'iit  to  cuinniit,  .Vi7 

fiimiiial  lilx'l,  '>.>(>— .).<1,  note  '/) 

jiuinitin^,  sliiiider,  bo'i 

mi«litioti>lj-  iin'ffirinf,'  cliai-jte  of,  (i!s_(ij(t 

CRIMIXAT,  COXVERSATK  »X. 

action  for,  note  ('<).  227   -2'i.s 


CRITICISM.    (See  Defamation.) 
CROPS.    iSee  Guowixo  Chops.) 

CROWDS. 

liability  for  collecting,  UN,  \W  .Sc  not--  (<() 
inivate  nuisance  by  collecting,  IWH 

CROWN, 

cannot  \>p  sued,  40 

otfiretxof,  40— 41 
no  (listrtwft  against,  29  j,  ;H»4 
assignment  of  vhttoea  in  action  to,  j!» 
liability  of  agents  of,  40—41 

in  case  of  tort  to  foreign  subject,  41 
petition  to,  when  privileged,  .)!lo 
patent,  (MX!,  707 
rights  of  patentee  again.st,  71:5 
wreck,  2<U,  fiOO 

(S.f  Fl!A.N(  IIISE.) 

cujrs  Ksr  solcm  i:.irs  nsr  isqueao  ca-LUM/ir.-ii^ 

CUSTOM, 

riRlit  of  recreation  by,  :JJO 

indefiniteness  of  mmle  or  ti.ne  immatonal  to  vahdlty  of 

3o0 
place  where  exercisable,  aJO— S-^l 
who  may  claim  to  exercise,  350  -351 
when  public  may  claim  iinder,  301 


«10 


INDKX. 


I). 
KAMAGK,  Ch.  VI. 

proof  of.  in  ffohpral  cswntiHl  to  lauw  of  mtion,  131 

••x<<>ption«:— tiPt.paMH,  131— 13*J.  34;j 

cortuin  ola«»«s  of  nuisnne.-,  l.U     134 

•■••rtuin  breache*.  of  tluty  hy  publi..  orti.erf.,  134 

{.u/ihif  V.  nvo/c.) 

libel,  134 

fpi-tain  cliuBPs  of  uliindor,  134  -13j 

iiifriiiffement  of  tiiide-inaik,  13.>,  730 

trov»>r  in  cm  tain  cases,  i;w 
in  slander  of  titlo.  (ii'S,  «33 
Iocs  of  service,  LM!» 
wifh.lrawal  of  snj.port  only  actionable  when  nubsidonce  follows, 

legal,  muist  1m!  ttinixmil  and  material,  138— 13i» 

extra  coHti*  i^re  not,  13!) 
retnoteness  of,  14,  13it — 140 

injurj-  from  bad  fwxl,  147 
by  I088  „f  employment  in  action  for  false  impri«)nment.  141 
question  of  fact,  142 

want  of  .Moximateness  Hupplied  by  intention,  i:{(i,  143  & 
note  (/.),  (iliO— fiiM 

interveninjf  nefjligent  act  of  third  jmrty,  144  -Ho 

wilful  Hcf  of  third  party,  H3  -144,  145—148 
4  j.>,  UM 

{l.iliK-h  V.  Kiii<//,f.) 

ner^•ous  shock  ciiu»ed  by  frijrht,  13(i,  142,  ol!» 
subsequently  aiiainjf,  104,  l(i(i-i(J7,  ]«<) 

act  of  third  parties  cannot  make  defendant  liable  for  a  lawful 

act,  I4N 
•loctrine  of  Il^j-  v.  Mmnr,  I4H— 149 
when  gist  of  action,  limitation  jieriiM!,  179 

DAMAGK  FEASANT, 

distress.     (SVp  Distress.) 
DAM.VGES, 

measure  of,  for  fraud  of  servant,  Ho-8(i 

in  seduction,  22(i,  229 

mitigation  of,  230 

for  loss  of  service  of  oi-dinary  s<-rvant,  22!» 

in  trespass  to  land,  3oo— 3o}» 

tortious  user  of  easement,  3.>o,  :}5<i,  3.-,7 

severanw  and  removal  of  ].ortion8  of  freehold,  358— 3.)9 

for  subsidence,  430 
in  trover,  273— 2H3 

value  of  goods,  273  &  note  {g),  274 

iiuestion  of  expenses  of  sale  in  action  against  sheriff,  274 

work  exjiendecl  upon  chattel,  275 
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DAMAOES-rof.f//. 

in  frov«-r — rmil'l. 

Aniorifiiii  law  in  cfituiii  Stiito«,  'J.Vi 

Hovercil  ri'iilty,  "JT'i,  ."{'ill 

fill'  l()^<«  of  iiiu-'iiity,  .'J.J" 

fixtures,  "JT.i,  ^i'*'^ 

vulimblu  w:Hiiritio!<,  "JTj— JTf'i 

title.  do<Hl«,  ■.»:« 

in  iic'tiim  by  Imiiu  |ios-u's-ii.'.  "JTT.  '.'""* 

in  acti'in  by  Imilcc,  \l's     2H(I 

ptx-t*tuii|>tion  of  vuhic  ai.'aiiwt  \vvoiij.'-il</ri ,  '-'70— L'TT 
in  lictions  bptwecn   vowlor  luvl  vpihIim-.  iiiovt;,'iii;or  mid  inoit- 

guffoe,  jilt'dijor  mid  {)l<'d^'"''',  -H" 
effect  of  siitisticd  jud).'moiit,  Jh;! 

jiiirt  Hiiti  mi  tioii,  L'H.'J 
in  action  for  mfriiip'nicnt  of  iiatiMit,  TI 1 
for  iiTi'jf\ilav  dit*tross,  WVl    ;ti;{ 
for  irrpfjnliir  «;ilc,  '11  ;J 
where  piods  twlon;;  to  Htrunifcr,  .'il-'! 
in  (lefiinmtiod,  o.Vi  -.j.-i",  Olit     li-T 

when  jfi'iicnil  loss  of  custom  niuy  Im' inovcd  in,  'jJT,  (519,  (iliif 
in  iiction  iij^uiiirtt  sherifT  for  trosjiass,  Tli'> 

for  breach  of  duty,  Tti.j—  Tliti 
for  non-payiucnt  of  rent  to  lundlonl, 
T(iH 
comiionsation  the  jirinciple  of  redress,  l;{j— l-'tt! 
for  matter  of  ajTRravation,  l;J(),  \'i,  197,  'J-'O,  :jj.s— :i,V,>,  (il8-iL'7 

instances  of,  i;)»>-i:J«,  17L>,  :>'2(1 -■-'.;!•,  :«>« 
for  loss  of  reputation  in  action  of  replevin,  137  iV:  note  (./},  1;Ih 
for  detention  after  illet,^!  imjioundinn;,  307 
by  excessive  sale  after  excessive  seizure,  314,  31  J 
by  keeping  plaintiff  out  of  possession  after  tresjiu.ss,  32it 
consolatory,  not  punitive,  138 
evidence  of  defendant's  means  disallowed,  138 
double  liutnaKPs  in  case  of  distress  where  no  rent  is  due,  30.> 
treble  in  case  of  pound-breach,  3Wi 
for  darkeninfr  ancient  li};hts,  38(),  3H7 
mitigation  of,  in  defamation,  (>23— 627 
costs,  charges,  and  ex^ienses.  <i38,  ViiVl 
infringement  of  right  in  musical  composition,  (isti 
for  one  cause  of  action  must  be  recovered  once  for  all,  KiS 
must  be  assessed  by  jury,  7!»1 
when  are  catises  of  action  the  same,  16S 

successive,  108 — 109 
continuing  and  prospective,  170— 1 12 
money  paid  into  court  with  denial  of  liability,  I'JJ,  13t> 
coupled  with  or  in  li";i  "f  injunction.  790—794 
{Ste  Special  Damaue.) 
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n.iMsi  M  sis't:  lyji/if.t.  j^-a...  ^•...l  ,<„./. 
l>AX.UJROUS  Tinxos.  ,„o. .«, ,,  .,^    ,„  ^,  ,^^   ,^^  .^^ 

thinK,  m  tho  nature  of  trajw.  h„re  li.,..,.wo  hurt  by.  lti.i-.„w 
nECKIT.    (,w  FKvn,.) 

I'KFAMATK.X.  eh.  XVI I. 

by  c(irjx)intioii,  »«»,  «|| 

by  o<)rix)rBtor»,  Hi 

action  of,  549 

Ijeinj?  nued  cnnnot  c,»him>,  «i.18 

on  a  <locca««l  jwrwin,  .J4(»  mite  (,r) 

friminul.  indictment,  oM)~x;i  note  (^) 

of  two  kind*,  libol  and  slonder,  34f),  33() 

action  without  damage,  1.14 -133,  i.jk 

limitation  in  actions  of,  1 70 

proof  of  falnity  of,  ,<««,  of,  34»     .>.5(( 

niu«t  be  wilful,  35<) 

libel,  what  in,  dM 

cannot  be  trie<l  in  county  court,  ".W 

intention  to  defame,  how  far  no,-,.«H„ry,  .Mo 

separate  actiouH  cannot  U>  brought  for  on.',  l«8    w.n 

security  for  cosU  in  libel,  5«17 

what  language  defamatory,  .'5.-,0    :,i> 

imputation  of  insanity  in  general  not  dofunmtory.  .V,- 

"'""Ivency  not  generally  defamatory,  .5.V'     .W.3 
affecting  party  in  calling  or  office.  ,-,.ia 
parties  jointly  libelle<l,  3.5.3— J34,  .w:, 
firm,  libel  on,  33.'J— 5,M 

non-tra<ling  corporation.  ,,„,/,/,,  cannot  mo  for  libel    ,5ol 
libol  on  thing  may  l)e  UM  on  jwr^m,  334 
alander,  what  is,  335 

notice  of  action  never  necesrorj-  in  action  of,  126 
imputing  criminal  offence,  .V)3 
imputing  contagious  disease,  336 
causing  special  diimnge,  3.56 
imputing  unchastity  to  a  woman,  337 
on  party  in  calling  or  office,  337—338 
in  respect  of  what  callings,  338 

Home  not  of  sufficient  dignity,  537  note  (rf) 
in  respect  of  occasional  oc.mpution.  337-  33!» 
in  respect  of  honorary  office,  538 

where  jmity  has  relinquished  culling  or  office,  558-559 
must  offe('t  i.«ity  in  culling  or  office,  53'J 
imputing  insolvency  U,  trader,  500— 5(il 
imputing  misconduct  to  clergyman,  561 
language  not  defamatory  on  face  of  it."5(il 
innuendo,  361-  3(i2 
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I>EFAM.\TI<)\    ,.,„hl. 

lib«'l  or  ii'i  HIhI  <|u>'.ni>u  for  lln'  jury,  VC'    :Mi 
Fox'h  Art,  .V;l'     M-i 
how  luii^iiu|{fl  i»  to  \m  coiiiitru«l,  'Mi 
IiiiiguiiK*'  firitmt  furi'  (li-fumutory,  -WH 
iiiiilii^iioiiH  lun|{tiuK'<*.  .WH— .V13 
luii^iiut;"  I'riiiiii  J'li'ir  iliiioooiit,  .1(U-  j«!fl 
fviiU'iiro  in  CMW  of  lungutiK"  unibiguouH  or  yriiwi  I'm  tr 
iiiliiM'eiit,  •>(><>— .'((is 
piiMicution,  3<W — 'u'A 

priinii  fiiiir  f\iileiU'«  of,  ,><!H     .ViO 
joint,  ot\U 

joint,  of  wliiudcr,  iViil   -.)"() 
by  spoilt,  .')<!!( 

by  ttuthi  iriittsl  ri'|)t>titi<in,  .<»K) 
muMt  bo  intciitionul,  .")T0 
to  jK'rwon  not  intriidril,  'iTI  —  •'»"- 
ignuruiiLT',  whi'ii  a  ilffenrc,  .»70— 371 

uiiHtake  M  to  identity  of  (iociiment,  370 
ignorance  of  cont«ntn  of  ilocument,  370—571 
hinucy,  when  ii  defence,  372 
jutttiii cation,  37U — 373 

Mubntuntiiil  truth  ncct'SMury,  373 
of  comnieat,  374 — 373 

when  Mirdid  motive  iHipnteil  to  pkiutiff,  373,  393 
of  iinpntiitioiiN  um  ii  whole,  373 
privilege  ubsolute  and  ([ualitied,  573 
abiioluti',  373     380 

in  judicial  proceeding*,  3"t)     577 
in  iiurliaineiitury  procet'dingn,  37S — 379 
in  otticial  coininunicutionn,  37!> 
agaiiiHt  production  of  docunu'nt«,  579 — 3N0 
qualitied,  definition  of,  3K0     3IS1 

muHt  bo  uwd  without  malice,  380— 5H1 

a  (jueHtion  for  the  judge,  3H2 

unreuNonalile  u«e  of  privileged  occiision  only  evidence 

of  malice,  3.S2— 383 
exaggeration  of  language,  383 
undue  jmb'.icity,  38;J — 384 

publishing  to  tyiwwriting  or  copying  clerk,  384 
iirivilego  of  solicitors  in  this  resi)ect  wider  than 
that  of  other  i»r«)n8,  384 — 383 
complaint  to  wit)ng  ijuarter,  383 
char-es  against  moi-u  than  one  person,  38u 
grounds  of,  383  -  58(> 

interest  of  jMirty  to  whom  communication  made, 
380—387 
positive  duty,  587 
tonlidential  relationship,  587—388 
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DEVWIATIOS    ronl.l. 

jnivilogc  nlwiliito  uiid  <iualiHc<l— <•(.;./,/. 
•Hialificd,  dpfiiiition  tit-rontil. 
giouiidN  of     roil  til. 

inttTt'dt  of  piirtj-,  &(•.- roil  1,1. 

aimwci-H  to  inqiiirioH,  :>SH  -:,HU 
voliintot'red  coinimiiiii'utioiiK,  .»N!»— ,•)!)() 
iiitorpdt  cimiTnoii  to  Jxith  paitiow,  "jill 
iutciewt  c»f  jwirty  iimkiiis  J'oinmiiiiicatioi',  .V.fJ  -y.r.i 
wlf-juMtififution,  .»!>;{-  ,VM 
rotortiiijf  on  a«siiilunt,  .>!•( 
vimliciition  at  «>x|m>h>«)  of  fhiiil  paitv.  Mi 
intercHt  of  jjuhlic,  .iSM— jj),) 

IHftitiouM  to  Crown,  &c.,  ,W,)-  .MM} 
]>ttrliuni*>nt«rv  pajH'ix,  ji»(> 
coninii'iit  uiul  rei«)itin>f,  natiiro  of  right  of,  .MM!  >t  »«y. 
inUHt  Im'  fair  ailil  honoHt,  .iiH-   o!»S 
fainioHd  and  honesty  a  question  for  tho  jurv,  .jilT 
whftlu-r  right  of  ivport  existN  a  ciiipstioii   for  the   jud-'o 

rej>ort«,  .5!»i(  rt  nn/. 

of  judicial  priK-i-cdings,  o99 

prodwlings  must  have  been  in  a  public  court,  ,•»!)!( 
what  i»  a  jMihlic  court,  59!(  &  not«((/) 
in  newHpapera,  (itM) 
fragmentary,  (i()l 
mixiHl  with  comment,  fi(»L> 
of  ])arliamentank-  ])r(H'(><><iingH,  (HKl 
of  public  meetings,  Wt.'J— ti04 
in  iiewHpuperH,  (MM 
comment  and  criticism,  WH  rf  ir-/. 
justifiable  and  licentious,  (itl.> 
must  not  Ht4it»<  facts,  (Mij 
must  adhere  to  t^-xt,  WMi 
must  not  be  p«'rvt'rse,  (MHi 
basis  of,  007 
on  public  affairs,  6<)7 
on  local  administration,  (HIT — (Mis 

on  private  and  voluntary  institutions  and  iKnlie-,  (XIN    -6«tf 
litorarA-  and  artistic,  («K(  -  (iio 
whi^re  ap|ieal  made  to  Uu>  public,  lilo 
malice.  (ilO  rl «»/. 

expi-ess  and  implie<l,  til  1 
evidence«l  by  unreasonable  conduct,  Hl'2 
by  violence  of  language,  «>1;J 
where  rharg«>  known  ti>  be  fals*".  61 1 
direct  evidence  of  ill-will,  t)l.V-(il(} 

previous  defamation,  filti 
liability  of  corporation  for,  017 
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DEFAMATION— <■»;)/,/. 
malice— contil. 

aggruvutioii  of  (luiua^ros  by,  (il8 
damages  in,  at?;;ittvation  of,  618  -6i;() 
by  extent  of  publiiation,  17J,  (lis 
by  ovifli-nco  of  malico,  tilN  ^i.'d 
by  cvid-'iico  of  ('<)iiNc><|iionc'i'o,  (WO 
uiitipttion  of,  »j'j;t — (;"_'7 
by  ]>rovoc:ttiiiii,  (i'Jt 
wli«tit<  (Iffoiidant    lias    mei-oly   ici>i'atfd    defamation, 

(124— (iJ.> 
by  apolo-jy,  Olift 

ill  caso  of  iii'W*|)u[)fr.-.,  (ij.'i 
by  evideiico  of  pliiiiitilT'M  liad  ri'imliitioii,  (iL'fi 
by  diiiiiUKcN  r(Mov.i..d  lor  wiiniliir  libi-l.s,  (12(>— 027 
in  I'UMi!  of  iiowH|iaiM'i's,  <i"i7 
wlioii  jfi-iu'ial  lc.>»  <if  tiiNtom  may  lie  proved,  .jj7,  «1»,  023 
NjM'fial  iIaiiiMp>  in,  |;t!t,  ,"(•.>(!     ,j2| 
iiiiiw  third  party,  1  l:i     1  l.'i 

ltlH'tit„.n,   when  d.f.iidaiit  liable   for,    \U,  B20,  G2I, 
i>-2-2,  liL'l 
where  inti'iidtHl,  i.:o — li'Jl 
wliero  aiiteioili'iitly  probable,  (;22 
where  duty  to  repeal,  (ij;i 
evidenee  to  nej;ative,  (i27 
injunetion,  7!M — 7!M 


DEFINITIONS, 
tort,  1 

ri^htt*  of  pro]ierty,  ;! — I 
nogliRonce,  i;j — II,  ■H)' 
maliee,  l(i,  5W 
joint  tort-feaiiors,  (i.'i 
servant,  (18,  70—71 
(•ontractor,  (iU,  101 
battery,  187 
aaaault,  1!H)— 1!)1 
falw)  iinpriitomnont,  l!)l 
found  eoiniiiittiiit:,  207 
iinmodiately,  207 
owner.  208 
diHtreHi),  2S4 
poai«e8Hiou,'32:i 
trospaiu),  ■'i2.'i 
wa-tte,  ;i7(i 

private  ntUMinco,  ;}80 
public  nuiiianoe,  405 
■lander,  Mtt,  6o<J 
libel,  .'1(0    A50 

C.T. 


61 
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DEFINITIOXS-,,,,,/,/. 
privilege,  i)73 
([iiulitied  j)nvilej?e,  380 

inaliciouH  pniHecution,  (W«  • 

francLiHe,  fititi 
patent,  696— (»!)" 

DEMAND 

of  goo<la,  240 

must  be  uncomlitional,  241 

delay  in  romplyinf?  with,  :242— 24.'J 

refusal,  240,  241,  234,  235 

DE   MISIMIH   NOS   Cl'liAr   I.KX,  131 
no  api>liciition  t«  treMjMiKM,  131,  343 

DE^O.SITION^!. 

used  as  evidence  ol  luck  of  reasonuble  and  probable  va\i>t;  K4is 

DESERTERS, 

arrest  of,  206 

DESIGNS, 

eopyrijfht  in,  6!>3 

DESTRIJCTIOX 

of  RiMtds,  question  of  conversion,  240 

instances  of,  243 

of  interest  of  co-owner,  247 

DETINUE.     (Srr  Thovkr.) 

tar  hii'lmriit  and  »nr  troitr,  254 

bailee  who  has  pttrted  with  chattel  liable  in  detinue  on  demand 

and  refusal,  233 
tenig,  a  strait  f^r,  253 
limitation,  253 

detinue  a»  a  tort  identical  with  conversion,  235  &  note  i») 
Common  Iaw  Procedure  Acts,  256 

DEVISEE, 

suing  for  nuisance,  413 

liability  of,  for  nuisance.  420—421 

DILAPIDATIONS.   ECCLESIASTICAI*    (.S«  Wast*.) 
n'nu'dy  f(ir.  33,  ;{78— 379 

DIEKCTOR, 

mixNtatempnts  by,  324,  339 

Ijtneny  Act,  1H61,  s.  84..  324 

DiifKfors'  Liability  Act.  I8I«)...324.  note  (-).  539 

secret  interest  in  contract,  -541.  i  ote  (u) 

report*,  Ac,  of,  to  whom  deemed  to  be  addressed,  541—342 
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DISTUKSS, 

for  nites  iiikI  tuxes,  .'[•Jl 

for  ront,  2S4 

.lurphin.  (listniiiior  not  liuMc  to  trin'  ownor,  230 

wlu-ri'  for  Iwiipfit  of  jiliiintiti  in  trover,  ilnmagcs,  282 

rent-ohnrL'cs,  284 

rent  servii'c,  2Ht 

ront  rcwrvcil  on  ilominn,  281  -^StJ 

tli>'n>  niiiHt  Itn  III)  oxistiiig  tenancy,  28.> 
what  is  a  ti-naiicv,  2n.> 
by  recfivcr,  28.),  2S(i,  7 J7 
statutory  pprioil.  28(i 
by  ajrrfH'inont,  28(> 
aftor  what  )M>rio(l  liarrcd.  2M7 
illp^fiil.  ini'u'iilar,  and  I'XffHsivo  ilistrcss,  287 
unroasonalilf  c'har-^-s  l)y  bailiff,  'Mi 

ronu'dios  fc.r,  :tU,  ^122 

illej^l.  287  et  fify. 

aftor  tcnilor,  287—288 
n'plevin  for.  2.>7 

wliaf  tender  should  include,  288 
effect  of  ffiviiifr  bill  or  note,  28S 
an  ft  rule  no  set-off,  -S8 
net-off  in  afiriculluiiil  tenancies,  2N!> 
de<lurtions  allowed,  288 
tender  must  be  continuing,  28!) 
after  j)reviou«  distreiw,  2H!> 

when  previous  distress  invalid,  287,  note  (c),  289 
after  abandonment  of  distress,  2hi»,  2il4 

Be])ui'ute  distresseH  for  sej«»rute  iimtaltnents  lawful,  290 
not  taken  on  domiHed  preuiises,  2!'(> 
taken  on  highway,  29<) 
on  land  froT  which  n-iit  docH  not  isttuo,  291 
giHxls  lieing  i-einove<l,  common  law  right  to  tuke  on 

fresh  pursuit,  291 
cattle  OM  common,  right  to  take,  291 
goods  fraudulently  ivuiove<l,  stututory  right  to  follow, 
291,  .J  Hi 
by  reason  of  forcible  entry.  292     29.1 
manner  of  entry,  29.'i 

forcible  re-entry,  294 
time  of,  29:5 
no  di»tn'>B  ajrainst  down,  295,  .304 
no  distress  against  foreign  umbufMidor,  29.5,  'JM 
things  privilepil  from,  295  el  $i'ij. 

(iS/w/-»(iM  V,   //'(r/e/)/).) 

things  delivenHl  in  the  way  of  tfiide,  2J*5 
things  iiiiessory  to  privjlegod  goods,  29(i--297 
on  the  way  to,  or  in  market,  297 

(51—2 
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DTSTRli;?.? -<•,.«///. 

thing!'  privilogi'il  fmin — roiifil. 

textile  niachinen',  2!)7 

milway  rolling  stock,  2!(7 

agricultural  machiucry  and  stock,  2i>7 

goods  in  custody  of  the  law,  2}>8,  707 

things  in  use,  2!IS,  290,  31!) 

anirouls /»•)•(»■  iiatunr,  209 

fixtures,  &c.,  20!)— 300 

things  which  cannot  be  rostorod  in  same  condition,  301 
partial  and  conditional  privilegp,  297  it  teij. 

ngistod  cattle,  207 

textile  inachiiiory  imd  luuturial.t,  297 

loilgers*  goods,  207  — 20H 

crops,  300 

wearing  tippar^l,  tool  •   iind  bodding,  301 

boiists  of  tho  plough,  .{02 

implements  of  trade,  302 

other  sutficient  disti-ccs,  .'{02 
illegal,  when  contrary  to  ugiTeint-nt,  .'J02 — 303 

by  means  of  misr«>)iresoiitation,  .'103 

by  taking  adruntago  of  wrongful  act,  303 

by  reason  of  unlawful  entry,  304 
excessive,  31-4 

when  things  distrainable  by  statute,  31<'> 

interest  in  gcuxls  to  support  action  for,  31  o — 31(5 

goods  of  stranger,  310 
irregular,  30 j  H  irij. 

tender  after  seizure,  efFet-t  of,  JlOo 

p'^er  impounding,  effect  of,  307 

by  tresjittss  after  entry,  30,5,  340 

by  abuse  of  thing  distrained,  30.S,  317 

irregularity  may  be  waived,  312 

action  for,   barre<l  bj   judgment  lecovered   in   action   for 
illegal  distress,  173 
impounding,  'Mo — :i06 
statutory  imoounding.  .'iOU 
growing  crops,  .'{Oli 
impounding  on  premises,  liOli — ,°MI7 
power  of  sale  in,  300  »<  »r</. 

need  not  be  exorciswl,  310 

statutory  provisions  as  to,  310—312 

conduct  of  Nuln,  3tl,  704 

irregularity  of,  may  bo  waived,  312 
damages  for,  312 — ft  13 

distrainoi  may  not  buy,  :M)3— fiOO 

irregular  sale  jNiRses  property.  313 

surplus  giKxls,  duty  as  to,  239,  312 
impeding,  31« 


INItKX. 


Ml9 


Dl!<TRE.S!ii-<oii/r/. 

po8flet>Mion  of  g(«Kls  uiuli'V,  'J»i<i 
i-pscup  and  ]k)Iiii(1  Inoiifh,  :il(i 

when  rotukinff  nf  j^mhIs  lawful.  .117 
i>u  compauii'N  in  li(iiii(liitiiin.  :(<•! 
lirokorH'  ebur^es  in,  :IH 
bailiflf!*  uins*  Ik)  authorisfMl,  ;il):i 
(liKtminor  1ms  no  jiro|n'ity  in  pMids  M'izcd,  :;•!••.  ;il'« 
<l<iiiiiii/f  fiiiKiiiit,  1!M(,  '!•>">,  Mfi  it  mil. 

tiMidtr  in  i:iiso  of,  ;{0N 

wliut  may  1m!  di^triiint'd,  ;!!!• 

who  may  distniin,  HI!* 

there  nius*  Im-  tie>iiii.-.-*,  •'!!!» 

tlitri-  mn^t  l>e  acfual  dMniii};t',  .'i-'O 

inilst  \>ti  at  time  of  tie^im--,  'iJO 

chattel  only  diMrainalile  for  its  own  daniiiKC,  :!'.'<) 

for  what  kind  of  daniasje  animals  distrainahli'.  .(Jd— U'il 

may  1k>  taken  in  night.  :il'l 

abuse  of  Jiower,  :{4() 

for  tolls,  :t'Jl 

for  costs  and  iH'ualties.  '.VX\ 

for  ta.xes,  \i'l\ 

for  rates,  -jriS,  :i-Jl,  WW     :!I7,  '-Vl,  TH 

warrantM  of,  "•'!-.  ~'AH,  71 1 

landlord's  right  to  .laim  -.'oods  from  >hfnff  is  dependent  on, 

768 

I>1STUBRAN«  E 

of  franchise.     (>v,  Khan,  hihk.) 

DOG   SPEARS. 

legality  of,  1  .V» 

DOOS.     (,Sff  AxiM.\l,s.) 

DOMINION', 

exercise  of,  j:!!.  -i'-ix.  J 15- 1217,  lil!»— JJl 


(,sv.-<'opYi!i(iiir;  I'LAVWHioHT ;  Comment  axd  Ciiitici^m.) 


DRUNKENNESS.  45>h.  lOii 
DURESS,  taking  goods  by.  1j4,  2:J7 


DUTY, 

breach  of,  by  sheriff,  70J 

danm|^  for,  7W) 


820 


IXKKX. 


DWELLIN'G.HoUwK. 

iettini?  onpiiips  in,  1 J6 

wiUt  door  miiv  be  broken  to  arrost  felon,  20;{ 

to  pn-vcnt  deadly  injury,  LMW,  '"'> 
to  effect  rcfujiture  of  prinoner,  'J0!» 
in  what  ciuten  by  sheriff,  750 — lo2 
by  constiiblo  in   case   of  breach  of 

peace.  772 
when  in  execution  of  warrant,  781 
ill  distrusH  where  (foods  fraudidently 
removed,  'JSf^,  20,i 

not  to  protect  ^•trllnf»er,  7ol 

who  is  a  stranger,  7ol 

inner  doors,  751 

danjrerous  condition  of,  ap|iiirent  to  pluintiff,  3;c_' 

K. 

EASEMENf,  132,  131»,  34S),  3S»3,  im 

distress  on  s<Tviont  tenement,  2!M) 

juBtiKcution  of  tresjmtis  under,  344,  34!»,  354.     {Sr,  Way.) 

rijtht  to  repair  subject-matter  of,  34!i 

Imlf^^r's  interest  not  an,  340 

not  jiroperly  in  gross,  340,  351 

injuries  to.  380.      See  Nuisance.) 

in  >rros8  operates  as  bare  lieenee,  .351.     (.»«,,  I.icEXt  k.) 

whether  right  to  support  for  buildings  is  a  positive  casement 

342 
damages  for  tortious  user  of,  355 
water  eavesdroj>ping,  404,  412,  414 

whether  mversioner  can  siu-  to  prevent  land  Iwing  bui-denod  bv 
a  negative  eiMemcnt.  415 

EJECTMENT.    (.V-  Recovkhy  ok  I.axd.) 

ELECTION 

of  remedy.     { s,t  Waivek.  i 

whether  to  sue  ctjrporation  or  agent,  (12 

ELECTRK  ITY.  433 

explosion  in  an  elii  trie  niuin.  438 

KLKOIT, 

writ  of,  755 


EMl'LOYERS-  LIAIJITJTY   A.  T.     ;.sv,  Mastek  axu  Seuvam.) 

ENGINEERIKti   WORK, 

within   Workmin's   •  \)mi)ensjilion    Actf.      (S#r  Mastkk   aku 

Sl.KVAXT." 
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KN'dKA VINOS.     iS..  foi'YiiKiiiT.; 

ENTUY.     (.Sff  TiiiispASH  TO  I.AMi;  Limitati.i.n  ;  Torn  iui.e  Kxritv.) 

EQUITAllLK   W.VsTi;,  Ms 

ES1(  tl'l'EL, 

Ijetween  biiilur  ami  built-c,  "JTo 

]iei>oiml  to  hiiilcf  or  life  ttimtil.  JTI 

Ix'twci'ii  luiidliinl  tiiul  ti'iiiiiit.  ■'till 

ill  exec\iti(iii,  ToT.  70(1,  7<iL' 

liy  judgmt'iit.  Iti" 

by  iiiisrt.'prcseiitatioii,  di»tiiij;iiishe<l  from  ducvit  uiid  wurrnnty, 

j:J7 
judgment  btnimd  jiiri-'dic;!"!!  dufs  not  constitute,  7.'l>i 

EXi;CUTI()X. 

liability  fur,  whon-  procociliiigs  ^ot  unidc,  liMi-  -19" 
wLcro  for  Wmfit  of  iduintilT  in  trover,  daiimges,  'Ml 
malicious,  19— !i(»,  OWI-tHil 
(.Sit  SllEltUK.) 

(oinity  court,  71S,  7<»i» 

Kilo  upon,  71)^5,  7<)l 

privili'go  from,  ''t'i 

what  may  be  tukcu,  7  jo     7oS 

equity  of  rcdcmptiuii  cuniiot  Ih'  taken,  7.)7 

EXECUTORS.    (>v«  I'Eu.soNAL  Rki-keskntativi:-'.! 

EXI'LOSIVES,  lOH,  -iOCi,  4:J7,  774,  7n7 

(See  Xl!I>AN(  K.; 

EXTDIM'ION. 

I>v  m«'on<  of  li'j:;il  prixi-.-^  •>•>-     •><>:; 


F. 

EAri'OllY. 

within   Workmen'-'   ComiJonsatioii   A(t>       (.Sm    MasIKK  .vno 

Skuvant.) 
cuuHiug  nuisance,  ;J!M I- - •■!'.)  1,  41  j 

FAIR.     (SwMauket.1 

FALSE    IMl'Rl.SOXMENT.    (.wruK>i'A>s  n.  hie  I'khm.x.) 

FALSE   RETURN, 

action  for,  704 — 7()ii 

FATHER, 

may  sue  for  lo^'r'  of  «ervi.e  of  chil.l,   I,  -.'L'-i.    (^-'   Service, 

TX)S8  OF.) 
liability  of,  for  nfgligf'n'-'-  of  ^^rv:iut-.  H<i 


822 


INUKX. 


FATIIKR_ro«/(/. 

authority  of,  213—217 

wrvice  of  daughter,  224 

married  daughter,  225 

t(>nnination  of,  225 

continuance  of,  during  abrwnce,  22«! 

FELONS, 

for  what  torts  they  may  sue,  -13 

FEI.ONY,  Ch.  III. 

tort  not  merged  in,  113 

rt>medy  by  action  suitpended  until  proNecution,  113 

defendant  may  not  set  up  his  own,  114 

how  suspension  enforced,  1 14 

not  ground  of  noni^uit,  1 1 4 

no  suspension  where  plaintiff  unable  to  prosecute.  11  j 

pIiiiiitifF  not  under  duty  to  prosecute,  1 1.5 
felony  not  that  of  def«'ndunt,  lie 
liability  of  personal  representatives  of  felon,  1 1« 
arrest  on  charge  of,  by  private  |)erson,  Mi 
to  prevent,  208 
by  constable,  772,  7H2 

FERRY, 

franchise  of,  what  is,  670 
disturbance  of,  071 

by  new  line  of  commiuiicntion,  «71 
insufficiency  of,  effect  of,  «71-  072 
duty  of  ferryman,  672 

FIEBI  FACIAS, 

writ  of,  748,  751,  762 
(.sVc  Sheriff.) 

FINDEB, 

liability  of,  255,  278,  not©  (<j) 

title  of,  as  against  wrong-doer,  261,  267 

owner  of  premises  where  thing  found,  261,  267 
setting  upyi/»  Itiiii',  268 


FIRE, 


sparks  from  engine,  12,  13,  120,  162,  408 

liability  for.  108,  380,  435—438.     (Sre  Nci8A»c«.) 

independent  of  negligence,  433 
common  law  rule  as  to,  435 
statutes,  433 

must  be  defendant's  fire,  437 
spontaneous  ignition,  437 


INDKX. 


H-ia 


FIRM, 

of  cab-owntTH,  74 

shnnff  Heiziii;;  purtinTithip  |n-ojwity,  '.MT 

imitating  name  of,  TlH 

FIXTURE??, 

diimugeM  for  wron^fiilly  i-einoviiifr,  '2'>'.K  I'T.'!.  27'>,  ;<•)'* 

who  may  sne  for,  27"J 

cannot  be  (li»traine(l  299 

oxocution  aji;ain8t,  'o') 

wrongfully  preventiii}?  tenant  from  n'moving,  2.19  -  '.'<!<» 

FLuVTB,  441,442,  443,  489 

FLKT*'llh:ii  V.  HYI.AShS,  ruli-  in.  4-.'.i  ^«  «"/. 

(«<■«•  NUIHASC'E.) 

FLOODS,  t-rtH'tint?  biirri.r^t  afriiin«t     (Nff  SEi.i-ri!OTKtTi"X.) 
act  of  (Jod.  4").{ 

FOOD.  147,  473 

stone  in  Ilath  bun,  IfMi,  4li7 

iufecttnl  milk,  4(37,  470 

{FrtMt  V.  Ai/lmbiiry  iMiirij  Co.) 

material  supplied  not  intendml  for,  47<>,  noto  (n) 

sale  of  uutKJUnd,  49.»,  note  {b) 

FORCIULE  ENTRY, 

what  amounts  to,  32S— 329,  333-  335 

forcible  detainer,  333 

by    owner    to    iwover    iio.s»ei<»ion,   wliethev    actionable,    1.V2, 

l«f»— 190,  333—335 
[llitrvfij  V.  Itryilijrt.) 

as  eviilenco  of  conversion,  23fl — 237 

forcible  expulsion  by  owner  who  has  entered  without  f.-ne, 
333— :{;«} 
in  distress  where  j{<«m1»  fraudulently  removed,  292 

after  exjmlsion,  294,  318 
how  to  enter  to  distniin,  293 
in  execution  of  warrant,  7S1 

of  writ,  75<l  —732 
to  arrest  felon,  293 

to  prevent  deadly  injury  or  felony,  203,  2^>4 
by  constable  in  chs.*  of  bn'acli  of  \v?sic^,  772 

FOREKJN  COURT, 

judgment  recoven-d  in,  effect  of,  167—168 
malicious  prosecution  before,  tHi2 


k2i 


INDKX. 


FORKinX  SOVKUKKKV. 
caiimit  \h)  HiiPil,  ■!:> 
uctioii  i„  rnn  iiKiiiriNt  jin)j»crty  of,  42 
nubciiittiii^  to  jiiriMliftion,  4.') 
KOIIKIOX  siATK, 

tre»pii«i.  hy  authority  <if,  1(M 
KORKKIN   TOUTS,  Ch.  IV. 

whfu  tiiiilik.  iu  thiH  country,  118 
ji*'i>i.>iiiil,  118 

t"i  land  HJtuate  uldoiul,  1 1!) 
foroijrn  Nt.»tut«a  oflimitatioii.  111),  177 
J'OHKXIIt/HK, 

no  publir  ri-ht  over,  for  imriwiw  of  bathing.  34J» 
KOKM 

of  notiof  of  iiction,  a 27 
FOX'S  ACT,  o&I-Miii 

FRAXCIII.SK,  (i,  Ch.  XX. 

what  in,  (!4Ui 
distiirltauci-  of,  (i6(i 

Fn.vui),  Ch.  xvr. 

of  c-orix>rutioii,  oi>,  (JO 

of  servant,  7f(,  Ho 

{lUirwIrk  V.  H„.jli^H  ./oi„t  Sl„ek  Ha„k:) 

of  agent,  Btutut.' of  liiuitiitioiiM,  IKJ 

Ht'parato  «.tio„»  ,.„„„„t  U.  brought  f-.i  ouf,  la(-17() 

of  co-plaiiititTs,  I8j 

consent  imhueil  by,  190 

iivoidonco  of  voidubln  contract  pro.uifd  by,  221 

agent  accepting  8,.crot  c.,umi«»io„.  j.ri,n.i/„r,'r  evidon...  of  .W2 

action  of  dpceit,  ,y2:i 

'  Ihrrii  V.  I'vfk),  oM 

niisit  prew  iitution  must  lx>  one  of  fact,  32;i 
uiistttuteuK  lit  of  int<Mition,  o2.'J— 52o 

OM  1h  tw.-«.n  ven<b>r  and  i>ur.ha«er,  47i».  52.5 
of  opinion,  o2J 
of  legal  jMwitioii,  52(i 
cxjirPHi  ivi.resptitution,  con.itrurtion  of,  32« 

partial  Ntat«-inent,  Jl'tJ— .>27 
rt'iH-fst-nlation  ini|.luHl  from  itmduct,  .>2- 
willul  incitenifut  to  commit  crime.  327 
of  Hafofy,  impli.Hl  in  i«8ue  of  chatt^dn  for  uh<..  i'ZH 
Bulf  of  dangerouH  chatt4^>l,  47»,  528 

diisoasod  unimals,  49,>.  528,  52!» 
loan,  or  gift  of,  521I— 5;«) 

d.K;trino  of  carmt  emj.tor  ihn-,  not  aj.ply  to  consequential 
miurv,  5.'«)_,^:{i 


IM  KX. 


Hir» 


FBAUI)  -conl.l. 

action  o(  <|p<cit   ■  ronlil. 

uo  rrproi  iitiitioii  iiii|ilie<l,  wIktc  tni'ant<  uf  kiiowlnlj;!-  <if 

bcith  |'iirtii'«  fijiiiil,  iVll  — .'f^".' 
til  fiiinul  artioii  of  iliriit  th<>r<>  iiiiiNt  Ih'  fiuiiil,  '.'>«.  ''):)'.'     'tH'-l 
kniiwliil;,^'  of  ril>itv  cT  ntutt'iiiciit.  .Vt'J     '>'M 
uImmii'*-  iif  iM'licf  ill  truth  uf,  't'X\ 
III)  ailing;  i)(  ti'iiii  ■■  icil.lii'K,"  'I'A'i     .Vtt 
iu<jfli>f«'iit  iiiisli  |iiiwiitati(iii  i'  iKit  Piiiiutfli,  .t.'tl     .'i.'i."! 
whfTi"  stiitoiiirtit  umliijfUciiiK,  it  mii»t   !"■  irilriHli  'I   in  ••'ii><> 

in  whieli  iiiiSnii',  ."i.'tH 
Diroctoit'  I.iiiliility  .\>t,  l>iiK»....V.'l.  noto  (r),  .VtK 
n<iii-ili«liiMiii'  of      iilrii<t»,  tVc,  in  jiioKjwrtiix,  ."»<() 
ilffcctivi'  iiK'iiioiv  alTiirili  oxoii-c  for  niiM«tatiii;f  fiu  t  oiico 

kiKiMri.  iVt.'i 
where   (U-fciuiuiit   uniuirfM   kiiowlcil;;)'  of   uiitiiitli    Ixfoio 

Htatcnit'tit  uctwl  u|k)Ii,  '>'M 
wliero    Mtatt'liK'iit     Ih'('oiii<'>    liiitini'    altor    it    wa-    iiiiidi', 

o'M — •»•!" 
rcprewiitation  imi-l  Iji'  iiitiiuli-il  to  In-  ai  l<'il  on  liy  |ilaintilT, 
.541 
n<t»(l  not  lio  umdi-  to  |>laintitT  (liitilly,  "ill 
reports  of  ilircctors,  all  — .>4'J 
proNjM'ctuf*!'!',  .<'-•!    .'rJi,  .j;>!i    ■'ii;! 

)iriiiiii  l'"'i'-  ad'lri'MMil  only  to  intondinj;  ullott<i'>. 

oH 
may  1m'  int<'inliil  to  iliciivi'  [mrchasors  on  inurkot, 
.•HI 
tln'rt'  Hiunt  !"•  iht'  ntinii  to  ilinivc  tin-  ptniuHf  ac  an 

iniliviililal  or  as  on.-  of  a  chiHs,  479,  •>\'-\ 
tt'i"t  of  xni'li  intcntioii  i>  inti'irxt,  .'iJI 
{/.aiiiiriili/r  V.  /.I'.v  <lim'iifwe<I.) 
motive  of  drffmlant  inimnffrial,  '>'-i'2~  ."i.'{;i 
pluiiitirt'H  conduct  niu«t  have  Ixmmi  inflm  ini'il  i.y  tlic  vcini'- 
Sfiitation.  .')l.i     .'lUi 
m'»'d  not    Lav    hv'-u    -.ilcly   inHucn<'(Hl 
by  it,  .M(! 
•  ciirelehsncs:.   of   plaintiff    in    not    diw  ovcriiif:   untruth   n<. 
defence,  oW 
misi-Kpresentation  a«  to  credit  of  third  iierwiii>-.  IL',  .'>lt!  -  517 
«hat  ainoniits  to,  .VIT— ."its 
fraud  of  agent,  (il 

Ixird  Tentcrdcn's  Act,  til— (ili,  olC— 547 
sitfimture  by  ap'iit  not  Hullicient  tosatifify,  61  — til',  .Vt7 
»nnUf,  corporate  w>al  in  xnfflciont  sifrnnturc  by  cor- 
jMii-tttioii,  .'J47 
misrepre.ientntion  may  r.iiM-  ^•^t..|l[K■l  without,  o3i 
"  concealed  fraud."  (iiiolion  of  limitation,  is-.'— lis.t,  ;!L'(i,  ilT! 
in  competition  l)etwf<-ii  liuih-i^.  -■'^,  •'•'■!     ''■■■' 


XiL, 


H'M\ 


INIIKX. 


yUAVh-ronht. 

"II  trndn  r»pututi<iii,  711 
iiw  of  traile-irmrk,  "Ifl,  I'M 
"M  miirket,  28,  »«»— «70 

'""t^W-T.-JT"""'   '"  ■""""  '"'  "''•^"'»^""""  "'  tn«lo-,nark. 
fnm.lulent  truile-nmrkii  not  prote. to«!.  :>n 
ffuiKlulwit  removal  of  g,^,  to  avoid  diHlrP«,  2fll    -f^j  31a 
rraiKlulMiit  umvcyniKtw,  Tfl|  '        ' 

clmtrftB  by  meunii  of  Hiii.rppr.i«.iitiilioii.  3»KJ 
FKKSII  I'URSUIT. 

•rrmton,  207.  ao».  771 
iliMtrpm  on,  291,  .118 

F/ircTis  isnrsTitiA i.ks 

«r.^  .htttteU  ov..n  U.fore  «.vemn.,.,  .VM,  ..oto  (.•..  7.M 

n.\MK.  "• 

fi  iKkt«ning  awtiy,  22 
••nticinx  awuy,  2:i 
Iirotoction  of,  Ijj 
•'halting,  .'l-t.> 
iliinmge  by,  i,V\ 
iirruHt  of  iHMibci-H,  771 
GAOI,KR, 

liability  of.  "17—748 
protected  by  warrant,  717.  not..  (/,) 
iinpriMonnient  in  unuuthori««d  plm'p  bv,  192 
OAH. 

.lumu««  by,  ,m.  411-112,  4.J7.  171.     (.SV.  Xui.axcb.) 
<i()I).  A(T  OF.     (.Srr   r/v  .V.,70/,.) 
OOVERXMENT, 

tort  to  foreign  subject  rutifi«l  by.  not  actionable,  lO-U 
OROWINO  CHOI'S. 

•liatrew  on,  21)8,  .MNl,  .joi 
iin|Kiundinff,  .'XMi 
"ale  of,  ;n() 

time  of,  .'ill 
tortious  taking  of,  :i:,\i 
execution  on,  7o.J,  7«7— 7(W 
OURMT, 

liability  of  boat  towuitl-.,  M,  8f) 

'it  inn,  niuHt  be  traveller,  2!»  note  (</) 

confidential  duty  to.  .M7 

ot  inn,  wbon  he  may  bring  tn'siMi**,  ,'}il 

not  rateftW^,  ."Ml 


Fr¥ 
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OUN. 


injury  liy.  s,  !i  iii>t>-  |. ),  I,".,  Hil,  !«:.',  MH,   iJ^.  .d". 
not  infinmint;  tliiit  il  i«  liNiihtl,  N.  I II,  I.VJ      IVI.  Vll 


It. 


llAltKAS  I'iHU'lS.  JIJ.  •.M.MI..I..  (i) 

■giiinMt  iMTwin  out  of  jui'iMlirtiiiii,  no  ji  ik  < 


•lfi- writ  of.  ".'IT 


HKAT, 


nui»unti'  h\,  ;i!M 


IlKilt. 

liul'ility  of,  for  niiinjiio'.  I'.'l 

HKIIILOOMS.  JTi.' 

lUaU  BAII.IFI".    (.s.. CoiMv  «       <' 

IIIOIIWAY, 

n-pilif  Ktli'mr  Itiiiifi,  ;i.» 

i<«il-hol- in,  llHi,  lol      Id.'.  Il.i     III 

thinK«<>viihiitiitin.f,  4;j!»,  KiJ,  IhI,  »!»<i 

limit  of  ]iutilic  ri^'lit  in,  .'ilT 

no  ri^l't  of  |iii))lir  nii'<-tiii};  in,  .'ilT 

what  in  iuiiU'oiMT  uwr  of,  .'117  —.'lis 

i>xoo8Hivi-ly   Wfiirlity    tiiilllc  in,   ili::iii^-   caii.H.nl    l.y,    ;U7   unci 

notf(').  H»-.',  IO;l 
jwirty  uixi^in;;  his  rijfUt  iiiiblf  to  o*niT  of  •■•oil  in  trt'siwtH,  .(IT  — 

non-injuriuUM  UMer  of  puMic  ficlil  |>utli,  'M,  "wi 
puBiMMHiun  of  mtil  of,  :i'.'l     'M't 

public  ImmU.'s,  :mI     :il'J 
arrent  of  offi-nilcrH  iif^uinnt  lli^liwuy  .\ct,  Wi 
right  of  iiuMHikKe  over  titrip.-*  ut  si(l«'  of  rouil«ny.  'UH 
obstruction  of,  '>\  lUO,  Hi!,  .(JMi.  Ml,  4(MI,  4HJ.     {S,t  N'l  ikaxi  IJ.> 
non-reiMiir  of,  3-'— :i.i.  W\,  Mr>,  Am.  412 

contrilnition  by  uiifhoritios  to  n'jKiir  of.  Mi,  note  (•,) 

intlictnwnt  for,  civil  in  it.-*  niiturs,  <i.l!l 
exciivutioii  mijoiniiiif,  ;i!W     li:i 
burlMxl  wire  iidjoininjr.  .'lit!' 
taking  up  iK-iioiliLMlly,  injumtion,  TWi 
objoctM  friifhtoiiiuK  hoiwf*  in.  :ii»i» 
detliciition  of,  subjott  to  existing  nuisaui-e,  .'«•!» 

wubjeit  to  ri),'ht  to  obi-tnut  in  fut.ire,  .T.»!t 
pn'sutnptiiin  of,  :i'2A 

dnnjft«rou«  ihiirarter  of,  pr«<lii>linjf,  40.» 
iniMfeuNiiu-o  in  manufp-nifnt  of,  .TJ,  .'l'),  Mi 
abittpuient  of  nuiMunce  to,  Kil  — IH'J 
(listnws  may  not  l)«  tnkfu  on,  2(K» 
uttliu  Btroyiug  fruir.,  tn-ajnt—  by,  11,  M'> 
Uidtruiuf  of,  3'20 


i^^         ' 


'■litik 


H'M 


INItKX. 


IIIUK  I'dHCHASK  AdHKMMKXT.  W.i 

II1SSIN<».     (See  CoxsriuArv.) 
•2(1,  27 
wln-n  n  Mlaiul.T,  .>,Vi  note  (..},  tItO 

HOSPITAL 

f<»r  iiifontiiiuH  ilii«)iin.H.  iiiii«.iiu<-,  ;WN,  :;>m,  kmi 

UlTNTINd.  (H.  :M.).  WW 

UUSIIAM). 

iiiuv  siio  for  liMH  of  wifo'H  -.  rvico,  :,,  Ji'T 

•'••f' •'  "f-      (■'■Vr  SEl.t- I'KOIKClroX.) 

uctioii  fi.rfiitiiinKiiwiiy  iiml  hmtxiiiiii,;;  wife,  W8 
ailiiMi  for  |H-iimiml  iiijiirioH  to  wife,  'J-JH 

(>'<•  Chimin*!,  ('oxvekmation.) 
I...  lM,l,li,.„tioi,  betw.M.|.  hi,Hl,„,„l  ,„„1  wife  of  .l.,f,„„«tory  ..wiIUt. 

<i|N.I..>ry  of  wif..  i.o  ,  vi.l..iu-.,  HK«in«t.  wh..,.  »iuHl  toRoth.i  for 
Nluiiiior,  (I'J.i 

(.S.r    r.».vv,«y /,.!,;    MaHKIKD   WomAN.) 

I. 

IIMATIFHATIOX. 

(Itfciilioii  jMMiiliiig,  2(IH— •_•<»}» 

IMI-Olj'NDINd.      (.sVr    IHSTIJKSH.) 

IMH;rK\(X   UHI 

INIUCIMKNT.    (.sv,  I'liii.i,.  Hioin  :  Hkihway.) 
•lill  of,  no  pruwHiition  if  igiiorod,  «l."li»,  <H0 

INFANT. 

loHH  of  Ni<rvir<>  of,  -I 

how  fur  tvii.lur  uffo  muUirial  to  liul.ijity  of,  H,  4(j 

to  .■ontribiifory  n«'KliK»nc«  of,  3<I7 
wh..ii  l>.il>l»  in  fn.v.r  for  k<x»Ix  <l..|iv..r...l  u.i.lor  c-oiifnict,  17 
Iwili*.  wh>  n  liiiblc  for  injury  Io^ikhN  l.iiilo.1,  17—18 
"  workiniiii,"  J«( 

Jinx  uriiij,'  uvoiiluni*  of  contni.t  of  wrvico  by,  l»i»l 
ri,  i-rvtri-  ,ii  inert,  injury  fo,  48 
iijrr<'.iiiiiit  l.y,  to  w.fflK  action,  voditl.Ut.  |H 
|H>iiiHl  of  liniitittion  in  cumc  of,  177,  ,J7;J 

INKi;(TIOUS  niSKAHE, 

liulijlity  Cor  roiiinninicutinif,  lll'J     4!i;| 
iiiiinm'H  with,  IiiiJ>ility  of  owiior,  444~.1|5 
Miili<  of  iliMfiuMil  iinininU,  4'.>5,  52N,  .V2U 
iio|iuliii^,  (iiuiieior,  o,V\ 


r^=^  w-^'ni^mt'^iw^:i. 


isriKx. 


N*i» 


INFORMATION 

to  iiiiiiiHtt'i'iul 


)lli<«TH.   l!l.l   -l!t."l 


lNJUN«TION,  Ch.  XMH. 

priiicipli-  "II  wlii'-li  ;;ninfi'il,  7s;l 

toi'txof  111!  kinds  limy  Ih"  n'stniiiHMl,  TS.'I     7X1 

in  favour  of  |irii>r  Icssif  nf  iiiiiicnilH,  .'l>V.* 

tliMcri'tiiiM  of  ('"urt,  "!<.> 

whiTf  iliiiimv')'  I'oiitiniioiiH  or  friMpionf,  170 — 17J,  "S.i 

(liirki'hitifr  uMri..|i(  li::lil-.,  .isii     :|S,S 
aKiiiiiHt  I'liltir^'riiu'iit  of  |iii\at<!  riglit  of  wiiy  by  ih'W  biiildii 
:fJI 

ovcrliiiiiifiii^'  tif«'!*.  l;il 

tfi  icHtruiii  kI.iikIi'I'  of  tillo.  (!'JS 
t«'iiiiM>riiry  iiiiiniiiKi',  .'t!M,  'x>\ 
whiTi'  jiroliiiliilily  ol  ic]H'litioii  inffrrnl.  7S('i,  'H"! 
wlirri'  ii|i|iii'l  ciiilril  injury  NoiioUH,  7H7 
whol<>  loKH  to  ili-ft'iuhillt  I'OIIHIilrriNl,  "NN 


wln'iv  not,  7hs 


7Hit 


8S 


(•onilict  of  still iiloiy  )iowi'r-^,  7h7,  7 
iilintriirtion  of  iincioiit  llurlits,  7N.'t,  TNH 
iut4'rfHtH  of  ttiiiil  (H'liMinH  roiiKidiMiil,  7MI 
ui'iiuii-KiMiii-i*,  7H!t 
ilcliiv, 


7«9 


•N» 


iniiiiiliit'iry  injiiiH-tioii,  IM,  71M) 

iiitt-rliK'ntory,  in»v  '"'  >;iiint''il  wIhto  jiii-t  or  iiii  vi'iiiouf,  7M 

riili".  of  |>iii(tii«t  UK  to  ^'i:»iitiii},'  ill  cuMU  of  HIkiI, 
7!il.  I'.n 
tonnn  imiHwtMl  liv  Court  wlifii  (fmiitiiiK.  "'••- 
iictioii  i/"iii  fiiii'l,  I'.yi 

w'iotiH  ditiniip'  niiixt  )h>  iiiiiiiiiu'iit,  7tl'i 
I^inl  ('.liinn'  A.t.  7!tl 

>whfttii'r  it  iijiiilicH  wliiTo  iiiiuiy  not  yi't  romiuitttH],  71M 
infriliKt>iiiuiit  of  i'o|i\  ri>.'lit,  (W.'i,  (ii''.'.  "HO 


it.iit.  7li».  -]•>  TNil 


fiiKl.-iimrk,  7JI.  7.(0,  7.sti,  7n7 


INNKKKI'KJts, 

diitirK  of,  2!>  mid  not.-  (f/) 

t'oiivfiMioii  by,  'Jill,  -<i-'l 

(liHtrt'iiH  of  UirvU  in  IiuihIh  of,  "JtMi 

INN' I 'KN  DO,  jCl     M-i 

INSANITY, 

iinpuliilion  of,  not  p-ii'-iiilly  di'faniiif.iry.  "i.VJ 

HXi'.-pMoii,  wlien'  jml'l  "hod  of  i.liimtitT  in  way  of  oflli-o  or 
i-nllintr,  '>'>'i 


s:?MRr^;^ai- 


■tia^''*!'^i'^ji--^Ti 
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INDKX. 


IVSOLVKNCV, 

impufaUion  of.  „„t  generally  .lofu,„»t.,r.v,  .iW-.W:j.  «M.  6&X 
to  It  trador.  mu) 

privilox»>  when  in  answer  Ut  inquiry,  HHH 
where  plaintiff  of  Intd  nodit,  «2« 
IXTKXTIOX,  i:j6.  H.j 

iuunut.rial  to  infringeniont  of  jwtent.  TON 

miHstatcuient  of,  .W.»-  .W.) 

to  deceive  plaintiff  n.^e^-iiy  to  «<.tion  for  d.-i-oit   .Ml 

test  of,  iH  inteitwt,  jM 

no  toBt  of  liability  in  dofumution.  ooO 

to  publish  no(*^smiry.  ,>7o 

queHtion  of  inulire.  (til,  «ii.  and  note  (,} 

quosfion  of  diima>f«»,  n\H,  ti^O   -«L»l 

to  exoruise  dominion  in  con  version.  2:W,  iiio,  2:{7— 2;jN,  :-»!•- 

iininateriul  in  tr«>M|>a«K,  ;h.'1 

•'xcopt  cusoH  of  throwing'  rubbish,  *<•..  :»;»-;)» 

INTi:RK.sr, 

(liiiua^^ea  in  trovor,  277 

in  lund.     (.sv  1'„H8K«.s,o.v  ;  Tkk8Pa««  to  r^H,, ) 

li.-.-nce  co»pl,.(I  with  un.  moaning  of,  ;W2— .-JM 

t<'st  of  intention  to  dofiaud  plaintiff,  .Vli 

question  of  jirivileged  communication,  jj(),  5»l,  5«<; 

INTKIUlOOATOIilKS, 

tt«    to    p„>viou.  defamation    by   defen.lant   of  pkintiff   not 
admiiwible,  (il(i 

IKTIMIDATION,  Jl     -.'L',  2o    2n 
'•IXVKNTKD  W«U{I).'71N 
INVENT*  )H.  70;i 

(.Srr   I'aTEM.) 

J013MA.STi;i{.  '• 

liability  of,  "7 

JOINT  I'LAINTIFFS, 

in  libel,  (w— (Mi,  i,vt 

non-joinder  of,  (17 

one  joint  plaintiff  n.ny  dincharj^e  C!.u>e  of  acti..u    Im.". 

may  r,«-ov..,.«e,«.r«U.|y  to  extent  of  inlm.^t.  (i«.  Is.V-ls.i 

disability  of  joint  j.biintiff,  18(( 

JOINT  T01{T.l'i;AS(JltS. 
dt'linition  of,  ({.'{  -fn 
whcr.<  joint  de«;;n,  til 

dum  tge.  (iO 
extent  of  liability  of.  (W 


INWIX. 


831 


JOINT  T«tKT-KKASt»l!H    ,„„/,/. 

what    tOrtx  IllHV     1m'  ,i"Hl',    II.'),    (>•( 

joint  piiblicatiitii  ot  liU-l.  .Vi!) 

joiut  sluniirr,  .Viit 

111  )^<n«<i-nl  (lim')iiii'>;i>iif  oiii  i|i.(liiii-j,'<M  th<-  oth^r.  ill,  liiT,  184 

mveiiant     not    to    j>ui'   oih'    of    m-\4'|'uI   diHcLtti';;<'r>    oiil^-     the 

"•ovoiiniitec,  KiT.  Ih4 
iliifeivut  UKiiHiii'c  of  iliiiiiu^t's,  ihi 
«ITect  of  liiiiitHtioii  wIkmi-  oim  of,  tioyoud  stetif.  In.') 
I'oiitribution  iH-twiTn.  m,  .»'.M.  iiot«('',  .W9 

JUIXJKS. 

who  iin*.  T.TJ 

iionmiit  liy.  on  is^w  of  i»i  •finfl.  .'ill 

on  isHUi'  of  I'ontributory  neffligencMJ,  .)!  I     .ill' 
.iudiciitl  knowlitlgt',  MVJ 
fnnction  of  in  d«*fitiiiatioii  urtioii,  ■Vhi,  .Wl,  ,W2 

to  dfli'idi'  whiithiT  ri^fht  of  comment  fxiMn.  .>i»K 
in  action  for  iii:i!ici>iUH  |irox#cutii)ii,   iiMtoiiiiklc  and 
probiiblp  rauw.  (i48     *iM) 
ars^st  on  onU-r  of.  •(.»!• 

of  cuui'tN  of  ns-onl  and  lourt-*  not  of  rtxaml,  ".4;i     T'U 
of  superior  i-ourtrt  and  inferior  (■oiirt!<,  T^J^i     ''-U 
of  cflunty  conrtj*.     (.s*.  Corrrv  rofiir.) 
not  UhMo  for  nialicioiiN  almw*  of  jurimliction,  7.'i4 
whfm  liable  for  actinj,'  without  jiiri«diction.  T;W,  I'.Ui  >/  -r,/. 
tbroiiKh  crn.r  of  law,  7'Mi 
thi'oujrh  error  of  fact.  7;tl» 
in  iictuai  di'i'isiori,  T^til 
in  coUutciul  nmtti-r,  740 

thcrf  iiuint  l>o  lui^uiH  of  knowledge  of  I'rror.  741 
not  liable  for  exwutivc  actx,  74.> 
abnonco  and  cxivmh  of  jurii*divtioii,  7:j.'),  7;<7 
roinwly  .igiiiiiMt,  for  .v  t  without  jiiri.sdiction,  7  4'.' 
privilo{(e  of,  in  di'fiiuiation,  ii'tf     olH 

JUDGMENT  HKrOVKHKl*.  1H7 

agiiinxt  one  of  joint  tort-l'<siu«jr.N,  ti.'J 

misri^T  by,  whert^  judgment  of  n-i-ord,  Hi"     HW 

foreign  judKiueiit.  elTw^t  of,  1«7     ICs,  171 

I  u»W«' of  action  must  Im'  identical.  iKN 

when  the  causes  of  action  aiv  thi<    aim',  Itth  — 170 

Nitiatied  judKiueiit,  "^tTect  of,  l«",  17.'i,  2tW 

in  antion  for  illegal  di»tnM«  l>»r«  action  for  iin'Ki'l;'r  ilinttens 

17.1 
part  sati-fiieti"".  'J^.'l 

mitigfartion  of  judjjiiiunt  of  inferior  i-ourt,  I .  I 
in  iMM^  of  aiwault,  .>fTect  of  prior  priK-erditiKs  l)-fiiic  iiuifjiatniTr, 

174  — 17<i 

»utiul*o\  thief  uu)is,   iii      *  ••' 


ex. 


an 


^'^  INI.KX. 

JL'IHrATUai:  A.X  i.T.,. .,,.,.  ,,„ 
JUItHIAI.  ACr. 

what  are  .jiulicinl  pnM*«lin^,  ,-,77 
um>8t  on  civil  prtxi'-i.,  «,-ii» 

UIIUllthori/t«l  IHrflUTOMIRt.  „f,   |,y  tlork,   74„ 

JIWLSDKTIOX 

to  try  fort«  ...m.nift.,!  .,I.r.«.,l.    (.sv.  Vuhkiuk  To«i«  ) 
subnnttliif;  to,  uinlm.wdi.i,  4.» 
ulxieiicc  of,  UKt,  7.'W  -7;|N 
"f  poliio,  7(il»  -7nJ 

JUliY, 

province  of.  ....  ,,,an»tion  ..f  p,ivil..«,.  in  Uefumation.  JM 

.  ""1"^""'""  "f'vuwmublPunapmlxublecdii^-    Wl» 

umie.^  .„  connnent  ..  <,ue«tion  f..r  the.  j»7.  .WN-oW» 
libel  or  no  IiIr.!  „  ,,ue«tion  for  the,  :ni-2     Miii 
privili-ff..  of,  ill  ..lefuniiition,  .•.7(( 
<lttmuK.i4  nuixt  U-  aiweHMxi  bv,  791 

'fls  TKHTII 

in  tix*iMi»*  to  lun.l,  no  ,l,.fen.-.- 1..  the  m-tion,  im 

whether  nmttei  for  mitipition  of  .h.mnKix  ;J27 
«u  ej«  tni.'nt.  i.  <l,.f,.nf..  to  the  a.tion.  .««»   ;j(W 

in  trover,  no  .lefe.i,-..  where  k-hkI.  t«ken  fro„,  ,,luintiH%  ,h. 
Won.  l>(i^  •  « 

«et  tip  by  iNinknipt,  :.'(»» -.'70 

by  Kniler,  J70— J7I 
in  KenemI  no  »n«»er  to  the  ilimmg,.^.  •.•77,  27H 

niei.Mire  of  .l««mK».  in  a.tion  bv  Imilw.  27«   -•>«,. 

m  HcfionH  by  bailor  ..^ainM  l«i cannot  be  ^.t  up.  •>7.^', . 

ex..«pt.on   wher..   U.il.*   .lefend.    n„,l,.,-  authoritv  ..f'tru. 
owner.  270-   -.'"l 
in  ...tion^  by  lan.Ilonl  u^ainHt  tenant,  .annot  U-  ,*t  ui.  :i«| 
ex..ept»m«  evi.tion  by  title  iwrainount.  ;«il 
expiiT  of  luncUoitlV  title.  :Mil 

JUsnil.^  OK  Tin;  I'KAri,.    (>„  j,.,„,,,.j 

.lutv  fo  forthwith  take  arr,..t..l  |..rm,n.  lK,fo,v,  -JtM) 

lUdKiaJ  anil  niiniKleriiil  uct^,  U».l.  7.12.  7;t.i 

statutory  protection  of,  1 2.1,  12N.  74.1' 

liability  of,  T.t(i,  7.17 

r>|>ortintf  jirwecdiiij;*  of,  .VH' 

pr.«tN^imp.  befoie,  «hen  pio^ctio,,  .,„„n,eu„>.  (in 

rei.|ionwbility  of  prow^  iifor.  iMl—iH;; 
^•ttinjr  ahiile,  742 
^3nT=n;s  r.i.  7;;-.  7;;v.  Tn.  77..--  ;,)».    f>,,  \v.v,.„^kt.1 
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^l:^ 


INKKX. 


HH:i 


JUSTlKFr.\TI(»\ 

iletfnM'  iif  (ort-c  lawful  t"  pifvi'iit  ln-enrh  "f  iN'm-*-,  "JO'J 

of  tr*>>«|m»>' t<>  liiiiil,  ;itl.     ->■<' I 'i'i«iiiM  ;  KvKMKXi':  I.hrnuk.) 

ill  (lefumiitioii,  'iT'J 

whi'thor  )>viileito<'  uf  maliii'  in  (li-faiTiiiti<  n,  HIT 

of  self,  |invUeg«-<1,  .'»»•;( 

K. 
KIN(i's  KN'KMIKS.     (.s-.    |-/>    l/i /../,■.) 

KXOWI.KIKiK. 

to  whnt  i'Nt*'lit  a  triiiiiiKl  of  llaliiliti ,  I  i      1.1 

liy  iiiiiNt<-i'  of  ilaiip^r  not  citxiMitial  in  iictioii  by  «>rvitMt,  !tl 

of  titlo  of  true  owner  in  coiivor-'ioii,  "J;!!,  'ils — 'J.')!) 

of  iilfiitity  of  owniT.  iM'J 

of  iin])(itniilin)f,  Ms 

nl  rijfht  of  action  rono'al'  <t  l>y  fnilltl,  ;!T  I 

l>y  l<>MMir  of  ilii<rfl]Miir  of  |iivmii«>M,  4'i<l 

of  |irii|M>iiHity  of  iiiiinml  )iy  owiixr.  U.),  I.Jli 

liy  xeivaiit  of  ou'iicr,  i'rj 
ifjlyin;;  on  Bupt'rior  kiiowli><ljri' of  (li'foiiiUnt.  KiT,  ITii  — 177. 
of  hidiliMi  (likiiKer,  Ili7,  47li  -<77 
of  (liingvr  l>y   plaiiitifT,    1 4."i,   .ill.       iSt,    \'nitsii    .Vn.v    /-Vf) 

/Ml  nil.) 
of  lK)th  piirties.  whvii  i^jiial,  no  mi^ii'pi-i'-M'iitatioii.  -Vll  — .j:!j 
of  untriitli,  fniml,  .'i.'tL'     ''>:t:t 
of  faUity  of  c'lmrK««.  ovi't'-urf  of  nmlie<>,  .'iH 
fviiloncn  of  n'liiioniililt'  and  prolMliUt  cauxp,  <i'il 
iiuuiat<Tiitt  to  infrinip'iiipnt  of  jwtJMit,  "tw 
of  ttbwni'i'  of  juri!«iiction  i>v  jiidp',  7^1 
by  Nhi'riff  of  lunillonl'i  oliiiiii,  7<Mi,  7t>7 
l>y  iiiimttiblc  that  wiirriint  hiw  been  ifwiifHl,  effect  of,  772 
of  pliiintifTM  light,  by  dt-fpiidant  diirkcninK  it,  mjiiiiotion,  7'Hn 


LABOIREH.**, 

Statute  of,  •.'•J«i 

ill  upplying  to  h«\i'  fnid<-iiiiiik  <.X|>uii)r«l  from  r<'sriiit<>r,  7j;i 


I.ANMi. 


ownor  of.  dutii'.M  i>f,  l.'i,  -!'.  -il-'i.  'il^ 
rightH  of,  l>< 

iidjoiitiii^,   not   n.<|i..ii«ibli-   for  v»  n-ngfiil  art  of  fhml 
parry,  '.y. 
jjfiinii"  on,  -I.  -'J.  -•' 

f)2-.' 


HS4 


INUKX. 


RKOUVICItV   Ot 


LAND— «on(./. 

fcweign  matter  on,  1(».  iw  rt  «.,y. 
{RylaniU  v.  h'Utrhrr.) 

{Srr  Ni'ihanck:  Naiukal  Usk  oy  Lakh; 
Imni);  Tkehpamh  n*  I^\.\u.) 
wtting  enKiniii  un,  \.Vi,  IM 
noiaanoea  on.  itb«tetn«nt  of,  l.W 

uhNini;  from  mode  of  uae  of,  4'2l 
iMwe,   tenant   for   lifn,    und   wvermoner  may    each    -ue   for 
nuuauco,  171 

lesMw,  purcha»r,  deTiH.*,  way  wio  for  continuance  of  uui«ancc 
412 — -H;} 

peMoablo  entry  upon,  INO   -HJO 

goodi  found  on,  2«1 

charge  upon,  given  by  right  of  diHtrem,  «» 

diatrew  upon,  other- thnn  land  fn.m  wWch  rent  iMuex,  JIM 

poweanon  of,  .i2.'t 

diriaibility  of,  into  luyors  m  well  aa  uroag,  a;i« 

air  apace  over  land,  ;W7  -;W8 
boundariea  of,  :»'>,  37«— .•«-; 
exoeptioual  uae  of,  103,  mx,  j.JO 
atatutory  authority  to  purchaae,  -iOH 

oompulaory  purchuite  of,  ;ja7 

li>«J  <.f  amenity  amaequent,    oompenaation    for.    .•W7. 

»rw)na  invited  ujwn,  duty  towarda,  471.  480,  481,  48« 
into  infi>cted  houae,  494 
LAS]  M»RD.  284.489 

indli  rd'a  property  tax,  288 
privileged  cpmmuuicjitionH  between  tenant  and,  d9I 
may  not  buy  diatrained  gotxla.  :m,  WW 
taking  diatrained  goodn  ut  valuation,  effect  of,  314 
p«riod  of  limitation  aguiimt,  :J63  et  ««y. 
encroachment  by  tenant  on  behalf  of,  373 
right  of,  in  execution,  7(>8.     (.S*^,.  Rknt.) 
liability  of.  for  nui(uin(»,  417  rf  mj. 

in  caae  of  building  let  out  in  Hat*,  442,  443 
peraonal   uxpenwH   of  tenant  cauned'bv  doftvtive 
premiaea,  419,  120 
l-KAvSKUOU). 

taking  in  exe<'ution.  T.W 
r.E«TURE8,  «74 

(See  CopykkiiitJ 

1,I5(JAL  DAMAUE.     (-Sr^  I>aiia.!K.) 
I.E88KE, 

:!:e*rB5S  Sgaijist  sub-iossri.-,  2Hi,  7W» 

for  years,  poaacaaion  of  and  action  by,  360—361 


INDEX. 


8Hr> 


iicqttiritif(  title  bj-  ]MNwnHKi(iu,  ;mj» — ;t71 
I  if  ruinouH  houno,  5:i2 
Niiing  for  niiisaiico,  412 
when  liable  for  ntiiKancp.  Its 

LhrrTKRS.  «74 

{Srr  COPYRIOHT.) 
IJBRI..      (SVf    hKFAMATIOS. ) 

IJCENCE. 

rtubject  tti  condition,  (S 

to  iise  II  |Mit<>nte<l  article,  distn'Ms  of,  '.It  I 

justification  of  tr««|iaMM  to  lund,  :tl  I 

Ifiven  by  law,  344 — 34H 

to  go  on  pn'miftfn  itt  revofabh',  351 

not  us-iigniil)|p.  'M'i 
<'ouplf«l  with  inton-nt.  ineuning  of.  352-  353 
when  iuiplied  by  law.  irn'Vocabli'.  353 — 3.H 

JHltMlt.  712 

LK'KNSKK, 

ttndili);  jj:tMMl>i  on  luiiil.  2K! 

foining  on  bunuK-iw.  duty  towmtlH.  15,  89,  474,  481 
who  in  IX  liwnm'<<  on  buHinetw,  4N7 
dnty  towiirds  ban-  lii-enHW.  4H7.  4HW.  492 
who  in  u  Ihiw  lict«ni«*,  492 
(.Srr  NkOLUIKNCE.) 

I.IKN.  17^.  237.  •-'ti2,  2«3,  «2«,  75« 

claim  «)f,  by  Hhip-ownxrH,  convumion,  244.  244 
I'lviittxl  by  hirer,  jpuxl  iigitinst  owner  of  koo^<  283 

LIFE. 

talking  of,  in  ord«'r  to  Mupprewi  riot,  ^12 
tortious  ttiking  of.     (S*-'  t'AMl  hki.I.'m  Aci.) 

LIOIITS.     (.sv.  Nri8AX<K:  AxriKxr  I.kiiiih.i 

LIMITATION 

in  uctioux  other  than  for  itjcovpry  of  tund,  17«» 

diHttbilifief,  177,  1H5.  *^r> 

wheii' dofuniluiit  U-yonil  w-a-*.  177,  1h5 

jmblicimthoritiii*,  lif^ 

w'.ien  Htatuti'  begins"  to  run.  i71» 

in  (•««•  of  continuing  wnniK.  I7»— IW) 
where  no  pluintilT  luiHibl'  «f  *uing,  IW) 

nu  MUapcnsion  when  statute  ha*  begun  to  run,  181 

how  time  computed,  IHl 

I'flecl  of  itttiScation  of  :sc-t  uf  sj==nt,  !  '2 

fehniious  tort,  Uti 


886 


INUKX. 


MMITATION  ^..»/./ 

u  to  cjtum  of  action  ii)n*iiiHt  hunlHiiiil  fur  wifeV  turt,  IM) 
in  actions  of  trover,  IHl 

whvii  right,  Mill  when  rvmeily  only  in  bamxl,  \n\ 
when  HiiccMiiive  foiivi-raiona  )>y  Mine  itcnuin,  1H2 
oonoeitlLil  fmuil,  IH2 — 1H4 
in  actionit  for  infringeuii-nt  of  cupyrii^ht  in  IxmiIin,  iimi 

riitht     to    ilramatic    uiiil     muNiciil 
|ierfomuuiv(t,  tiHti 
iiipyright  in  printM,  OiNi 
i'o|i}TiKht  in  ■culpturc,  «»2 
time  dons  not  run  iluring  |irivili>){t>  of  foreifpi  uuibuMudor,  iii. 

177 
in  ftctiona  by  ]ieriiui:ul  re]irem<ututivi>8,  o'l,  Wt 
HKainxt  perixinul  r«<|ir(<MentativeM,  Hi 
under  Iiord  ( 'iimpliell'H  Act.  &'i 
foreign  itatuteH  of,  kit) 
under  I'ublii-  AuthoritioM  I'lotoction  Act.  178 

agaiuot  jutiticcH,  'io 
in  case  of  diatrew,  'JN7 
in  actionH  for  recover^'  of  land,  :(•'«>,  :i>t<'i 

in  general  Htatuti-  does  not  run  unlew  iMmuctMiun  lulveriM', 
»«.•«— .MM 
exceptioim,  ,'t64 

what  in  diwN»ii«iii  to  )in>veiit  iitutut«  running,  'Ml  —iiSit 
when  ittatut*'  beginH  to  run,  :M4 
discontiniuinue  of  |N>aiK>tiHion .  :i(M,  noto  (/),  .'MA 
formal  entry  will  not  prcvi-nt  Mtntut**  running  wht-n-  defen- 
dant reniuinH  iii  poHMeMion,  :WM< 
whether  entry  on  vui-Hnt  land  netiiwmry  to  |it-evcnt  rttututi- 
running,  MH    :i«i(l 
where  phiintiiT  hiin  never  lioen  in  itoancfKioii.  .'Km 
hiiH  lieen  iliiUKiBweHmNl,  ,'t(H 
siiccetwive  inde]iendent  troNfKuwerH,  :i(i(t 

which  of,  in  entitled  to  land  uftvr  Htutiite  Iiiih  run,  ;UiN 
on  expirj   of  Htatutury  |ieiio«l  ownorV  title  extinguiaheil, 
.'iiij,  :i<i«i.  :i(iT 
nut  n(<c«MiHrily  trunHfernHl  t<i  any  one  i-Im*.  :t(>''i 
IMiKtteHsiini  by  joint  li'inint  of  nion*  than  due  Mhui-e,  •'XDI 
when  poHMeN«i<iii  in  to  lie  ri-giirdtiJ  ii»  advemt*.  ."Mil* 
ouMtulii  of  iimnoii'.  .'UiO 
liind  lit  xide  of  niilwiiy,  ^iiit)- 
lenmindennen,  ■'{"(» 
r-everaioiierw,  ;("(( 

tenuncieH  from  yeui  to  yi-ur, 
tt^aiti'iex  It!  will.  ■'<*! 
iK;cu|t«tioii  liy  >«'r\ until.  ."IT'J 
emToiu^liiiii'iit  by  tciiiints,  .'J7.'{ 


-ITO 


.171 


INUKX. 


M87 


LIMITATION    ■-.n.t.l. 

in  •ctioiiM  fur  ret-oVfiA  of  \anil—r<mi'i. 
iiKtuiiiig  of  "coiiciialwl  fnniil,"  :("• 
diRubilitieit,  :("•— ;I7') 
in  action  f»r  withdruwal  of  iiiitixiit,  I'Jl 

LIQUIDATION. 

distrt'M  u|>oii  ('oiiiptkiiieM  in,  -'HII 
malicioii!)  jn-ocei^liiijti*  in.  •>.■><>.  »wh 

LOIALITY. 

qUMtion  of.  ill  fUMii  <>f  iiuiwiiK-c,  :W» — :J»4 

LOIMIBE, 

when  h»'  may  1iviii)r  tr-'xiMi'",  :i;ii( — 'iH* 

M){l^H■nn•llt  to  tiiki'  HiicniHi  nwiim  within  Sliitiiti'of  FraiiiU. 
:i40 
])i-oteetion  of  y^nnU  of,  ujciiiiwt  iliwti'e**.  -M*? — 'J9S 
when  kintUunl  iiiuy  tUntniin  kdoAh  of,  .'HO — 341 
not  rutoublo,  .'til 

LUNATIC. 

.'Xteut  of  liiil.ilit.v  of,  H.  »«—«!•,  ■■)Ti 

power  to  ttrl•l'^'t  ami  dctuiii,  iM  1 — -l'» 

period  of  limitation  in  la**  of,  177.  -i'-i 

Lunacy  Act,  IMHt.  pmviKion*  "f.  -'11 

i-eetiption.  Ill 'J 

r<H*pti«in  onlor.  '2\'i 

statutory  protection,  'iVi  ' 

xo  found,  exoiiition  of  deed  liy.  '-'I'.' 

r.SV.  TllKMrAHH  JO  IIIK  i'KHSOX.) 


M. 

MAnilNKUY. 

un-ufe.  duty  to  f.-uir.  IIM>,  .Mk.     (.Sr-  Ma»tkk  am.  >KKVA»T.) 

distn^H  of.  •.•1«>.  i'!»7.  '.'"N 

i-mtHiu};  nuitytnrc,  41  •» 

skill  n««l<'<l  to  niunatr"'.  I-''!' 

ban-  licenwH"  iiijun-il  I'v  tnitVnt  .hI.  wm 

tiwpaw-ing  child  injuiMl  l.y  luit- lui-il.  M> 

MAOISTIIATHS.    (>Vr  JiMi.  KH..I   iiikI'kv«e.) 

MAINTKNAN*  K,  <M 

jiloa  of  chiinty.  <>»>! 

*'^^diff.n,ut  nutiv.-.    i..cl.«W  und.r.  Ps  IT,  1H.  1!',  J.'.  -.1.  22,  23, 

i>.)7 
iu  caw  of  eonttictinir  rij{ht>.  17 
I.  uiier  of  land,  1*^,  ■i'^i 
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M.KLlCK~fout,l. 

in  MtiuDH  for  mulirioiix  wurdii,  KM ifcw 

for  nmlicioiiH  pnwM-iitioii,  «W7 

for  abiim-  of  civil  prtxtwi,  IWtt 

for  dcfiinwtion.  .WH.  .V«l.  .V«-.»— .>«.«.  flll»— 1|||,  6ia 
of  oorpomtioiu  Ml,  Ul 
vuuMd«>rr<l  ill  mtufMuiiiiK  duinaK«ii,  l-'MI.  l.JT 
in  pntciiriiiK  hrwu-h  of  voidahio  iniitruot.  l".»2 
of  judKi-.  T.'W 


AlAIJCIOUH   THOSKI  irn<»\. 

imture  of  octiou  for,  CiT— (EiV 
nuilioioiwly  taking  civil  priK-ecding*,  conti,  OHh 
crimuuU  chMrgo,  whmt  in,  ftW— JHl 
fxhibitinK  artiolM  of  tho  |ie«oe,  Hit 
jiruMcution,  what  i».  WI— 042 

commenuement  of,  B41— Wi 
xearch  warrant*,  Wi 
inagiatratfl  acting  of  hi*  own  motion,  iwj 
definite  charge  modo,  «4;i 
offgct  of  binding  over  to  proM-ctitc,  «44 
deceiving  tribunal.  «H-1 
indirectly  cuuning  prueecution,  «H.^ 
holding  ttolf  out  an  pnwecutor.  iHo 
proMctitiou  by  ugimt.  (H.V-(M(i 

ratification  of,  &ii 
detenuination  of  proaeciition,  tf^ti 

in  what  ruM>8  nece«aary,  WT 

must  not  bo  udvemo,  (H7— (UN 
leaaonablo  und  probable  c^uae,  l«a,  (UN 

11  queittion  for  the  judge,  (HN,  (Mo 

province  of  the  jury  with  reM|)ect  to,  iMtt 

what  i«,  (Ml 

ubaencc  of,  where  fucti.  in  defvudunt'a  knowledge,  (Wl— 8« 

/'rhitii/iicir  ca«e  u  (>videnr<>  of,  (Ul     M'i 

meru  HUMpioion  in  not.  (U2 

lapaeii  of  ;»/  ivorj-  and  judgment,  (U:i 

uiiatakea  cf  \&w,  (iH 

want  of  lielijf  in  jiuttice  of  prowicution,  (U.> 

in  cane  of  divii«ibl«  charge,  (KWJ   -«Ji7 

guilt  of  plaintiff,  (WXi 

malia-,  meaning  of,  I9.i.  (WT 
evidence  o/,  (l.>T 

eaae  of  i-cception  onler  for  liiimtic,  '21:1 
maliciiUB  proceedings  in  Unkniptcy  or  liqui.lati..n,  (iiN 
abu«e  of  civil  protnmi,  KM 

urroft  under  judgeV  onl.r.  (W» 

muliciuuM  execution,  2<),  (MM)    (Mil 

malieiooaly  inducing  piiu|ie-i  lo  xue,  ftji 


If*^"-: 


IM>K\. 


88t* 


MALH'1<H^><   I'MOMK*  UTIoX i,i. 

iiuilii'iouH  |iiiM'«HHliii)fi4  U  diri'  <inirl-iiii»rtiiil,  iMi'.' 

ill  fiilciiKli  riiiirt,  IMi'J 

iind  Wif  imjiri>«Hiinfiit.  ««'|ittrtitf  mliniin  f.^',  Wl>» 

MAMCIOUH   noHItM. 

iliHtiiiKiUKlxHl  fnnii  iIi-riiiiiiili<Hi.  (i'iH,  iKW 
ii(-tioiiul)l<'  when  <iini>iiii.'  "i-'i"!  ilmiiajf.  •'•VJ.  ••■."♦. 
nIhihIit  of  titlf,  ••■JH 

injuiit'tiiiii  t"  rcxtMiii,  <i"iH 

r«M|iluit«H  (or  iiiuintikiiiiiitr  mtion  fnf,  (I'^t 
nlUnrinii  iiifrinm-iiwiit  irf  iN.ttnl  or  mpj ri){ht.  il-.1>.  *W1 
falw>  clniiii  of  jNitfiit  riKUl.  <>-*t» 
falMt  cluiiii  of  li<'ii.  )il'!i 

(linpurafciim  ii""''*>'  "'  tf""'"'  '•-'" 

iiijiiiictioii    T!(:i 
iujurioii*  to  tiTulf.  iVl^    ''^M' 
inilHt  Im-  proved  fiilw.  <!:«' 

and  iimlifioUH  in  furt,  •»:«'   -^Wl 
only  Kjiecial  daimiK*"  rwov«ruhln  kV.\A    «'M 
itamaKc  niurt  >m«  »trirtl.v  proved.  •;3.l    •W4 
iiction  iK'tweeii  rival  tntdfrx.  «*:M    ^V.^l^ 
defendant  miwt  ait  either  fr.nii  wpito.  or  with  knowl.-dge  that 

■tatt'tnent  iit  nntrue.  (CM 
dou)>tful  whether  uwM«rtion  of  »u|H.riont.v  of  defendant'-  trood- 

can  ever  U-  actionable,  thWi 
liinitiiticin  of  uftion  of.  1 "« 
MALICIOUSLY   INI>r«  IN«1    l»liKA<  H    «>K    n»XTHA<T.     (8.f 

CoKTRACr.  I 

MAN-TKAJ'.  IW 

MAVOK. 

mterfoi-ent*  with  fonnoon  iiirhtf  l»y  lonl  of.  Ml 

lord  of,  rinht  to  eittruys,  ittl 

curton.  of,  preventin>r  iH«.*«Hion  U-ing  Mdver»e.  ati» 

MARKKl". 

Hood-  on  way  to,  privih-Kwl  fr-n.  diHtn^*,  •.'«. 
who  may  be  nm-d  for  olwtnu  ti..ii  of.  IIT 
franihia*'  of,  wlmt  ii".  tHiT 
right  of  lonl  of.  •«»' 
diatrew*  for  niurkel  due-.,  :fJl 

diaturbanee  of,  iMiT     <!««» 

by  -ettinK  up  nvul  niuik.t.  (Mi; 

by  McUinK  in  -hoix*.  <•"« 

by  fraud  on,  '-'N,  IM«» 
inaulfleiency  of,  elTix  t  <.f.  !«>» 
statutory,  670 
duty  of  loRl  i>f . -'  «^- 
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MAliKKT  <»Vi;HT. 

o)iivi'i>iiiii  liy  >a\c  in.  i'iO.  T,)() 
-MAlMtlED   WOMAX. 

iiiiiy  SIR'.  1111(1  lie  siioil,  as  tlioiij,')!  ./'c/mc  s,,/^,  V.) 
liii})ility  ..f  IiusIkiiuI  for  torts.  VJ—M 

whether  liiil.l,.  after  agivpil  s-parutioii  and  \vif( 
adultery,  ."id 
liiiiitiitioii  ill  rase  of,  ISO,  .•i7;j_37^ 
limy  .sue  liusliuiid  for  tort  to  lier  property,  JI 
eaiiiiot  be  sued  hy  huMbaiid.  .>1 

probably  .aiiiiot  sue  for  loss  of  ...„s,„7/,„n  of  husband,  J 
iissmilt  of,  ettVict  of  proi-(jediiijrs  lieforo  magistrates.  17(J 
l>eri(Hl  of  liiuita'.ion  in  t'aw;  of,  i; 


estoppel   of.    in   artioii   agiiin.st    shorill    for   seixinj 
husband,  7o7 


TOods 


MASTER   AND  SKPtVAXT, 

injury  to  servant.    (.Sw  Skuvice,  Loss  of.) 

duty  of  landowner  towiinls  servant,  15 

ilefoncp  of  master  or  servant.     {See  Self-Protecj'Iox.) 

servants  and  contractors  distinguished,  68— ()9 

osscntiuLu  (jf  i-elationship  of.  70.  7 1 

grutiiitous  employment,  70 

power  of  dismissal  not  conclusive  of  relationship,  71  --•> 

luoprietor  and  driver  of  cab.  7;i 

club  servants,  whose  servants  they  are,  72 

district  delegate  of  trades  union,  7;{ 

licensed  watermen  are  servants,  71 

compulsory  jnlots  not  the  servants  of  the  ship,  71 

head  servants  not  masters  of  under- servants,  71 

bailor  and  bailee's  servant,  7(i,  note  (a) 

limit  of  liiibility  of  master  for  tort  of  servant,  74 

relationship  of  master  and  servant  must  exist,  74.  7.) 
scope  of  the  employment,  ~o — 7.S,  .141 
resiwusibility  of  master  for  assault  of  servant,  77,  7,S 
crime  of  servant.  77 

l)elief  of  .servant  as  to  necessity  of  wiong  act,  153,  note  ('■) 
assault  of  servant,  effect  of  jiroceodings  before  magistrates.  17(1 
custody  of  goods  by  servant,  24 1 ,  l!(),5,  200 
occu])ation  of  house  by,  ;14 1 ,  .■(72 
contributory  negligem-e  of,  ,")0i( 

giving  untrue  cliaracter  to  servant  for  charitable  motives,  .j;j;i 
publication  of  libel  by  servant,  .jOO,  570 
duty  of  servant  to  make  coatideiitial  communications  to  master 

587 

privilege  of  master  giving  servant's  character,  .i81    .587    5'ij 
(il4,  (il5  '     ■    ' 

no  implied  authority  to  s.-rMuits  to  .lo  acts  which  master  might 
not  lawfully  do,  7» 


...i.i.iijji.iiaH'j'i.'ypiMi 


■■'""^— ' 


INI'IA. 
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MASTKI[   AND   SKltVANT      ....'./. 

iinjilicil  [nitliDiity  to  ixiii'i»o  ili.-'ii'limi  in  cmv^  'A  ii'ii-.~ity.  'u 

til  iiioti'ct  iiiii-ti'i'.-i  i>rii]iiTt y,  >1 
no  autliorit}'  ti»  pli'dp'  mastii-  (.itilit,  'SO 
torts  by  st'vvaiit  \vliil>t  not  i'ii^;i^'cil  on  m:i.-tci'>  lui-ini-^.  ^'.' 
lieglifjtuito  ipf  scvviiiit   ill   II  t  |K'VmittiMl  by  iii:i~tir  Imv -ii Ajiit'- 
owii  (•Dnvciiiriicc,  .s;i 
torts  of  servant  wln'ii'  wilful   nni-t   \>f  iiitcniltil   lui     iia-td'^ 

benefit.  Hi 
{liiirir,,/.- \,  /■.■/..//mA  ./.„■„/  SI,,,/,-  l!,i„l;.\ 
where  sorvmit  ii  fre>|iiissi'r  muster  not  res|ioii^ilile.  >l 
meastin^  of  (l;iiim}?es  ii^ainst  inioter  for  fiMiul  of  >crv:int,  S.'j 
injiirv  to  fellow-survMiit   in   eoinnion  eni|)loyin>'nt   :it  eoimnon 

law,  .S(i-SS 
nxastor  ixMsonally  injniiiif.'  .-erMint.  s7 

iloctrinc   of   eoimnon    einjiloynient   iloes    not    ■■i\'Y\y   '  "   -'Uisti«, 

SS — Nil 
applies  to  \dlll!lteer>,  fSS* 

liability  of  inastiT  to  servant  for  personal  ne^'Hgoine.  !il)     111.  !»it 

liability  of  master  for  unsafe  inachinery,  !»1,  .J19     'ilM 

knowledge  by  master  of  (lanjrer.  !M 

ignorance  of  servant,  91 

whether  servant  voluntarily  taki-s  risk,  Olit— i):i2 

{Smith  V.  Itidrr.) 

partner  lia1)lo  to  si'rvnnt  of  partnership  for  iiegli-ein  e  of  <o- 

partner,  i)2 
Kmployei-s'  Liability  Act,  !»2— 9j 

death  of  iHjrsoii  injured,  'Xi 

"  workman"  within,  94 

class  of  servants  to  whom  -Vet  applies,  '.)o 

contracting  out  of,  .)4 
Workmen's  Compensation  .Vets.  1S9T  and  19(H),  ."ii'.  .VJ,  -'A.  9.'», 
•22H,  o22 

death  of  party  injured.  .»:i.  98 

.scope  of,  9.)— 99 

•'  workman,"  9,"(  and  9<i  and  97  notes,  99 

engagements  "  on,  in,  or  about,"  90,  note 

"railways"  and  other  employments  within,  9().   !i7.  uml 
notes 

"  undertakei-s,"  97  and  note,  10(1 

notice  under.  129,  l:!(l 

.sub-contractor,  100 

bankruptcy  of  employer,  101 

waiters  and  ostlers,  lO'J 
801-vant  only  .serves  one  master  at  a  time.  10:l 


M. VOTER  OF  v]:s«i:l, 

disciplinary  power  of, 'JOS,  21 H 

deliveiy  of  goods  liy,  question  of  conveisiou,  2a8,  244 


84-2 
MAXIMS 


INDKX. 


(See  .''(V  iiti'ii  fill'  lit  tiliniDiii  mill  liiilii.t  : 
Vtilt-nti  iitiit  fit  litjifviii  ; 
Arliii  iirixiiiiii/in  iiiiirifiif  nim  / 1  ruiiini  ; 

OiiiittK  ri(ti/itlhifi(i  rrtfiifi'iihitttr  it  ntifii'/nfn  fi/iti^ftraftlt'  ^ 
Nrini)  iil/ii/iiiix  fiir/ii'finliiii-iii  kiiiiu)  ntf  niiilinnliis  ; 
Df  111  i  III' III  in  lion  innit  lix: 

Nmiti  (liliif  bin  fijiii  i  jilii  Hull  ft  iiiilriii  iiiiii'ii  ; 
t'ltj'iis  int  no/inii  rjii'*  fxt  iiHiiiif  mi  nrium.) 

MEASURK  (»F   I)AMA(iKS.     (.s,,  Damaok.) 

MEDICAL   I'llACTITIONKl}. 

when  witliin  I'ublic  Authorities'  rroteotion  Act,  lis. 

MERGER.     (.sv«  JuixiMEXT  1!k(ovekkii.i 

MESNE    PROFITS,  36-i 

(.sv»-  Recovehy  of  Laxi>.) 

METROrOLITAX    POLICE.  7(i9,  77.> 
(.sVe  Coxstahi.ks.i 

MILITARY  P'ORCES.     (S.,  Soi.dikrs.* 
status  of.  2(CJ 

MIXE. 

within    Workmen's  Coni]>ensiiti<in   Act.s.      (Sn'  Mastkk   aju 

Sekvaxt.) 
watei',  daniMjfe  by,  .'WO,  42f> 
owner  of,  duty  of,  518 
abandoned,  fencing,  4S(i 

MIXERALS. 

fl(K)ding  cause<l  by  working.  42(i.     (.SV"-  Xi'isaxce.) 

jM)8session  of,  ',i'M 

injunction  in  favour  of  jH'ior  lessee  of,  '.i-Vt 

damages  for  wrongfully  working,   2.')i»,  .'!.V).  ;jo(i,  iW>H.  ;}5!> 

working  unopened  mines,  .'{"(i 

withdniwing  support  in  getting,  -H.'i 

of  common  land  by  lord  of  manor.  l.'J2 

MINISTERIAL  ACT 

of  Court  of  justice.  l!t;i,  IH.'i.  ISKi,  T.iJ,  T:J.i,  74.') 
distinguislied  from  judicial  act,  19;i.  lil.»,  ((41     )J4:i,  ';i'2.  'ii'i 
failure  to  carry  out  step  of  procedure.  74(i 

MI8DEME.VXOUR, 

torts  which  are,  1 1 7 

ant'St  without  wan-iiiit  for.  by  private  jxTsons,  204 

by  <'otistables.  771,  77.'» 


INIiKX. 


MIJJ 


MlSHKFUKSHNTA'l'litV.     .>..  li:  \rh.) 
;,'()inj:  to  thi'  mut  nf  tli>'  inattfi.  Hi 
iit>glif;t;nt,  tic  uidimhI  iif  intiun  iiiili'^-  liviu  I'll^'iit.  l<i 
(■XL'C]ptiiiii,  ])li\>.i(;(l  iiiimv.  111 
tvansiR'tion  taint. -1  l.y.  wlntii.T  in',  |,>,ii'i,  IsJ.  .')-'T,  -r^S 

MOK.Vli  MI^;<"ONI»r('l'.      s,,  I'liM  !K  Mai.kk.) 

MORTdAaK. 

light  of  in)sses>i<iii  of  iiiDrtvrai,'.!!-,  '..ML',  JiU,  'JH.'),  T:)7 

movtgiif;t'ft  and  titli'  diM'ili,  'JTO 

ilistross  by  iiniit^'iigi-t!,  JSO 

<(qmty  of  rotliMiiptioii  rannot  lie  tak'Mi  in  cx'iiitiim.  7")T 

uegliKent  valuaticm  fni'  imijiosi'  nt.  J7!» 

hill  of  sail-.  Tfil 

MOTIVE,  17,  IH.  1!>,  '.io.  ---.  <'ll.     (S"  Mai.ii  E.) 
immaterial  in  actiini  of  diwit.  '>'-i'.'t 

in  casp  of  iliairiiiiK  peicolating  water,  -Js:! 
imputation  of  dishnnonralili'.  '>7"»,  M'l 
in  prosecution,  ii.')7 

MUSIC.  680,  <W,-. 

(.svp  (^n'Yuioii T ;  ('(iMMKxr  and  CitmcisM.) 


X. 

NATURAL   USE  »)1'   LAM). 

in  general  no  lialiility  attaches  to.  l'J4,  V>r> 
what  included  under.  t'J4   -  42i» 

acts  which  may  be  done  with  imiiunity,  42.i 
mininf;  according  to  recognised  practice.  fJ(i 
damage  by  mine  water  flowing  down  by  natural  gravitation. 

426 
damage  caused  by  tapping  stream  in  course  of   niining. 

42« — 121 

interfering  with  natural  gravitation  of  mine  watei ,  tL'7 
interfering  with  flow  of  water  l)y  digging  gravel,  ^c.  on 

surface.  42!S 
by      certain      agricultural 
operations.  ll'S     r.'it 
causing  thistles  to  grow  by  ploughing  up  forest  land.  IL'S— 
425) 

immunity  attaching  to  natural   user  does  not  ext I  to 

withdrawal  of  support.  42it — l.il> 

XAVIGATION. 

obstruction  of,  1()2,  ;i9.-.,  4o;i.  411.     (S.e  Xuisantk.) 
negligent,  460—462 

NEGLIGENCE, 

definition  of,  i;5— 14,  4." 
ambiguous  use  of  term,  I'i 


-^-wmmw^::^:w*::'Z7' 


t   i 


:  ! 


iii 


! 


H44 


iM>i;.\. 


xi:<ii,iuj;\ci:   ,„„^/. 

ii'.t  iiiipiitiililc  to  ynimv'  iliilil  ur  iiiilMM-ilc.  I  (,  loT 

•  -^••iitiiil    t(i   liiibilitv  wlicii  iliity   iiii|H,<..,l   l,y   Mtiitiitc   withcMi 

(■(iiiwidf'riitiiiii.  .'!.')     ;J7 
lit'  ciiiitiiictdr.  1(1' 
of  .s.'i\aMt  ill  (l,,iM-  s.iiii..tliiM- whicli  li.' is  pcnnitted  to  «lo  In 

hi.-*  own  coiiv.-iii.'iHo,  s.;.     o',,  M astkii  ani.  Skuvam.) 
;,'(hhI«  lo-t  l)y  bailee,  omi>  of  jiroof,  l'.'}!» 
nioiiiiiiij.'  of  feiiii  iis  iiiiplicd  to  iiiininjr  o|ieiiitioiis,   |-.>!( 
JfltPXK  lie^'lie-eiiee.  liiealllNir  of.    (.IT 
(le^Mve-  of  care.   l.jT 
liability  of  lioarditijf-bouse  kee]i,i',  |,vs 
V('HuireliieMt  of  eoiiipeteiit  -kill.    i.')S 
I'uusiiifr  lo>s  of  service.  1'2(» 
lioj.'lie-eiif  collisions  by  vehicle.-.   i.V,) 

Pvideiice  of  liejrli-ence.  .S.  )  |7.   t(i(),   k;)     |,;,; 

-l!»7,  .■.().■. 
by  ships,  )(i(l      Kll 
firiiijr  of  jrnns.  ^()l     4(i'.' 
hmiichiiie:  of  vessels,  Kiii 
loweiin;.'  uiid  laifinjr  bale-  of  jroods,  K)-.> 
sinking;'  of  sliip  \vitlio\it.  JO;; 
towuids  wlioni  duty  to  titk.'  cave  exists  in  case  of  .sottiii;:  chattel 
in  jnotiou.  W2 — fti.'i 
dnty  towaids  trespas.seis,  Kil' 
what  is  a  settinj,'  in  motion,  4(i;j      KM 
iioglij;ent  creation  of  source  of  danger.  Alio 
suiiplyiiig  for  use  jrf.ods  in  dangerous  condition,  4(>t> 
foo<l,  4()<>,  4<)7 

towards  whom  duty  to  taki-  care,  Iti.j,  471 
{IIhi,;„  v.  I'liiilei-:   flnirij'-  v.  Hl.irinijti,,,.) 
delivering  dangerous  goods  for  caniage  without  caution    Id,', 
4(i7 
limits  of  duty  in  resi)ect  of  dangerous  goods,  4(i8,  477 

not  limited  to  iKU'ties  to  contract  under  whieli  goo<l* 

delivered,  470,  4N7— 4W) 
limited  to  jKirties  for  whom  reasonable  to  rely  on  care 

having  been  taken.  174 — 17.'> 
plaintiff  nuist  have  used  the  dangerous  thing  in  th»^ 

manner  intended  by  defendttut.  47.i     47(i 
must  be  one  of  a  class  bv  whom  defendant  contemplated 

tiling  being  u.-i'd,  4i,J      177 
how  far  liability  dependent  on  thing  Iwing  used  imme- 
diately, 47(),  note  (ri 
Wli.h,h,tl.m  V.   ]yr:<il,1  and  l.„„,i,„<l,l  v.  Hnll/ri,,,/,  dis- 
cussed. f77 — 47!» 
contract  rannot  be  sued  on  except  by  party  to  it,  47.s 
dnt\  of  gratuitous  lender  of  chattel,  477 
di-fi'i!  fin,.  :i(.<<,)diiig  ri«  th:  injury  i-  ov  is  not  phy.sical.  *7!i 


lM>i;\. 


M:<il.l(iKN('K 


Jd. 


84." 


1)v  viiluor,  }7!» 

by  MUi'voyiir,  ISO 

liy  tclctflulili  :iy:fn(  y.  |sl 

duty  of  owiiei>  nf-pccmi-i'-  tijHanl-  i..  i>i.iv-  i  nmin-  mj  l.ii-ini' 


IM     4S'J 
duty  til  ^rivc  wimiinj;,   (s'J 
whip  nil'  ]pcrsi>ns  ciniiiii;;  cin  lm-4iii'".  iMi     |s',i 
not  ciiiitiiii;il  tip  l)U-*liii-«s  ill  w  liicli  ipwmi'v  i~  ilii'  i-tN  iiitpii'^tid. 


isT-tss 
1  diitv  111  take  1  iiH-  ;i-  tipwjiiU 


l^.•| 


p|   pIu 


duty  tipvvMid^  1p;hi-  licoiiMT^  to  wiini  ul  r  pip< 

known  tip  liii'n>iPi,  Is!)     |!pJ 
whip  MIC  lp;iif  lifcu-p'i-,  Ml 
nip  duty  tpp  WMiii  1;i'>|p;i>^i'i«.  Ilil: 
iNiilwiiy  i'onii>iiny  mu'lcitinL''  t"  ]prii\iili'  >iiri-ii  fippm  -iPiii'k- 

lit  :i  >tiitiipn.  ;illT 
duty  of  vhiiitinj,'cv  in  iT>|pcrt  of  lyiui;  l)oith>  in  I'ivor,   l>l 


'V:li";i'nt  coniniiinicMfioM  of  infoftious  ili> 


VXl  -1!M 


>t  111'  IVMllt   of  I 


I  IMP>lt!Vo  ill 


t  dono,   l!l|      i;t'i 


iLoglijrcnt  u>f  of  >t:it\itoiy  iiowor-,  111 

jpurty  iiuUin^  down  hou«i'  undrr  no  duty  ti>  t;iki'  luic  a>  t'PWiird- 


)wni'i' of  niodorn  houx' iidjoiniii;;,  l!t.')     1!m; 


mlfin  /-VW./,,/-  V.  I!,ihin,l<.  |:!1.  V-\ 


NllSAXi  K. 


liability  for  withdraw  in  j;  ? 
129     \.W 

•  nillA  of  lUlHpf  of.    V.»\  -  li»T 

M-.s  ijtitii  lfiiji>itni\   4U7 
]>hiii)titl'  must  piovc  the  di'tVndiintV 
the  daiiiii-'e.  t!ts     .VKI 


pi't   inilc]pi-ndi'nt  of 


ui'i:u;:i'nrf. 


nc;;ULri'nci'  \v 


a-^  thi'  cauM-  ot 


iiitiilnitory  ncj.'hf.'i'ni(' of  third  iiaity.  1 1:!     Ho.  'VXt 
of  i>laintiff.  .'<00     .M;i 

{l),.l,h„,  ICoW""-.  iip'.,  /.'//.  ''".  \.  S/:ill,i,i.] 
nilu  in  A/ '•/pi  v.  .1/p'p</<,  .'M     otf.' 

catses  wluTi'    dcfondanf   aware  of  nej.'li!,'euri-  of  jplaintitl, 
502— .JOS 
where  ]ilaintill'  if;noiant  of  nej.'li!;ciRe  of  defendant, 

.jlK!  -504 
where  defendant  i;;norant   of  nc{;lij;enie  of   jUaintitt 


oM—oiKi 


per.- 


(pns  deaf,  drunk,  and  a^Iii'i..  IHN  and  note  .•  *.  .')02,  .■)0.'). 
.■>11 
drunkenni 


>    ipf    injured    pri-oii    proximate 
ciUL-e  p.f  airident.  Ills.  Ili'i 
whele  paities  eiiuully  ne.irli^'ent.  tho  party  who  i-  etlieieut 

eallM'  is  re^*p|pnsilple,  •')(l,"i 
whieh  party  was  in  motion.  .JO'J — M'> 

the  eontriliutory  act  of  plaintiff  mu.-t  be  ni  ;,'li;rent.  .')().'>— .506 
plaintitt  thrown  otf  his  jjuard  by  eonduct  of  defend mt,  M6. 


*i46 


INhKX. 


1.  1; 


NKGLlOKNt'l':    .■u.i.l. 

("iitrilmtdiy  ticj;Ii>,'riic"'  — "/''i/. 

coiitribiitoi  V,  I. Hist  be  tli:it  of  |iliiiiititt  or  his  servants,  .'>«•<• 
cast's  whcii'  ili'fiticc  of  ii-lnifi  m^ii  jil  injiiri'i  a  bruiiclt  of  ilcfi 
of  coiitritmtory  ncjili^'iiri',  .»!!( 
whcri'  tho  two  (Iffoiui's  (listiiut,  .'iV.i 
child  of  tf'iiilor  yearn,  contributory  iK-jflipmco  of,  .j((7 
contributory  tr(w])ass  of,  ."»(I.H 
i(h'ntificil  \v',.L  person  in  char;;*'  of  him,  .)10 
tloctriiit>  of  iil<Mititicution  of  piissenK'^r  with  driver,  &c.,  cx|iln(l 

.J0!»,  .>l(l 
issue  of  contributory  nof;lij;:encc.  './hm  of  proof  on,  lies  on  dof 
dant,  ,')ltt 
distinct  from  that  of  the  /"•/•  i/inii/,  ,)1() — ,jll 
whether  jud{;e  can  ever  nonsuit  on,  oil) — 51^ 
nntrue  statement  made  nefflip'iitly,  o.'J.J 
of  plaintiff  no  answer  to  action  of  deceit,  .546 
dnty  of  ferryman,  f)72 

(.S-'  i'i'i.j:sii  AM.v  nr  Isn  i;i.i.) 

NKOOTIABIiE  INSTRUMENTS. 

con  version  of,  L'.jil 

tender  of,  for  rent,  effect  of,  -JUS 

execution  on,  li'i 

SKMO   A /././■:! 1. 1 xs    rriti'irritisEM   scam  est  aij 

HSni'S,   114 

NKMO  nKHHT  /lis   Vr.XARl  J'/lu  IXA   KT  hADKM  'MO 

27!) 
NERVOUS  SHOCK.     ;.>v^  Damage.) 

NEWSPAPER, 

publication  of  defamatory  mutter  by,  who  resjjonsible,  .j*>i»— . 

privilege  of,  j78,  0!(7,  UOO 

aggravation,  owing  to  wide  circulation,  618,  619,  622,  62;{ 

pleading  apology,  6'!o 

mitigation  of  damages  against,  626 — 627 

imitating  title  of,  "Ij 

NKiHT, 

committing  indictable  oit'ences  at,  206 

NKtHT-WALKKRS,  204 

NOISES,  :J8«,  408,  41o 

NOM  DE  PLUME,  71j,  716 

NON-ADVERSE  POSSESSION 
meaning  of,  .■i6;J 
fioctrine  of,  abolished,  ■Hit 


iMi|;\. 


nH 


XOTICK 

to  ul);iti'  iiiiiMiiiici',  lill.  117 

under  Wi)rkinPir,H  ('i>m])cnsitiim    Vet-,    lJ,i,    l:;o 

of  Hall- of  ilistr.'.<<,  :!1().  :lll 

lif)W  sorvod.  .'(11 
of  iiii]ii)iiiiiliiii.'.  ri'inoviil  of  ;.'ihii1-.  without,  .'Ms 
of  iliiii;r»'r,  duty  to  liii.iis..i.'nn  liu-iiios  to  i.'iM.,  |sj,  .'d.') 

liy  wli       ii'_'i'i'>.   Is  I 
of  nsovviition  of  liirlit  nf  jii'it'oniiniiri..  tisil 
of  flliir^i'  liy  ;ilTi'-tilj;.'  colistillili'.  Tmi 

XOTICK  OF  AiTloN'    axu  TKNIU:!;  ny  AMIA'HSi.  Cli.  V. 
ii  c|uulilli'd  ]ii'ot"('tioii,  IJU 

|irovi>ions  iu  jiuWic  ;;i'iit'iMl  Art~  :in  tn.  nuw  r.]ii:il.''i,  I'.'l 
still  leiiuircd  in  miiuy  lonil  ^uid  j"  i^.m^il  Ai  t-.  I'Jl 
who.iifitl.'.l  t.i,  I'Jl 

llIircTi  Jii.ililc  I  iiudurt  dor^  nut  disni'itli.  t.i.  I'Jl     -1 JJ 
light  to.  wh'Ti'  uii~tiikt'  of  Liw.  \'2-i 

wlii'i''  nii~t;iki'  :i>  to  ]i.is~i'>^iiiii  ..t  njlii-  ■,    rj  1 

\vli(-ii.  wroii^rful  act  cullat'ial  to  cNccutiori  of  >tatutory 
])o\vi'r,  1  J.')     1  J(> 

nevor  iiocosary  in  aitiou  of  -laud,  r,  1  Jii 

in  I'li.si'  of  wi'on'^rful  omi~<ioik,  1  Ji> 
foiin  of  notlc",  1 JT 
what  notice  should  spiMafv,  I'JT    -IJs 
tinit!  of,  how  reckoned,  I'JS 

of   windinic-ui)   order,   on    lueniber.^   of    uiire;.'i>tered   friendly 
society,  how  sewed,  IJ-'i 

NOVELTY, 

of  patent,  t>!i:i  -Till 

NUISANCE, 

private,  delinifion  of.  :W0 

to  he  actionahle  must  he  s>il)stantial.  l;io  -i:il,  .'isD 
to  common  rights,  l.'il — l;i2 

natural  streaiii,  iutorfereiiee  with  flow  of,  .'iHl,  .'f!tj 
pollutiii','  .a-  heatiiif;  water  of,  oS.'i,  .'ii»J 
(.Sc'  'VVaieh:  ■\Vi'.t,i..) 
interceptinj.'  percolating;  water,  .'isj 
fouling  pprcoluting  water.  ;!.s:i 
foulinjr  artificial  watercourse.  :iSI 
Rivers  ToUution  Prevention  A't.  40.') 
withdrawal  of  support,  ;{84-;i8.J.    (.S">  ^cproitT.) 
obstruction  of  ancient  lights,  l.'J'J,   i;i.'l  note  (/').  ViO.  171. 
3H(i-  ;iHS,  .'i!t2.  .'iiKJ,  7.St!.  7N.S— 7H9 
what  degree  of  oh>tructiou  actionahle.  .'380— .'iSS 
distinction  between  business  premises   and  dwelling 
liouses.  ;W(i 
nui=ance  from  heat  ■>!  stove.  'i'Ji 
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N'UIS.VXCK    n.„t.i. 

plivutl' .  nil/. 

inii>uii(»s  iiiu«iii;,' Iiclximal  iliwimiloit,  l.iii      l.'il,  :iN>t 
wlifii  ii(  liiiiiiilili-  without  ikIimI  diiiiiiip'.  1;!1  — l.l.l 
wliiit  cli';;iiM'  (if  ili«(iinfiirt  iictioniililc,  iJMI 
c[iii'>ti'iii  iif  iiMitivi',  1!( 
how   f:ir   locality   :itTi'ct-<  (|ui'.-.fion   of  luiisaiico,   .i'.m — 
:W, 
(|iit'.ition  of  piiblio  loiivi'iiiiiirt',  .'tiin    ;iii;; 
(listiiiclioii  ill  tliirt  rp.>iM'<t  iH'twcin  jifiviinal  ili-ndinfoit  nn 

iiijmy  to  jitii|»'ity,  .'(III    -.'!!»-' 
"  rcaNoimlih!  use,"'  ;i!(-l 
tliMivpair  of  iii'i'mi>f«  amoiititiii};  to,  ll!t 
teiiiimiarv  ii\ii-aii(P,  oil  J,  TH(> 
liability    for  iiiii>uiu('  is  iiiili'i  iiidctit  of  ii<';rli^i  nii'.    |:i( 

410 
rule  in  FtifiLer  \.  lliilntiiln,  l.il,  ill 
noii-iiutural  iisor  of  hinil,  i;i(l,  -I.'!! 
oscapo  of  water  from  ilomotic  wati  i-iiiin'.  I.ij 

lialiiiity   for,    nw   bctwoi'ii    or(ii|iii  is    of   .lillVnn 
tloois  ill  .saiii<>  houso,  141 
osca]!!'  of  sfwaj.'!'  from  liiaiiis,  |,'i;j 
ji'W  tft'fs  sjm'adiiit,'  ovor  iioumlaiy.  'J  I  I.   |.'!.'J 

not  so  s|ii''a(liii;.',  4.'{H 
sjU'oadiiiK  of  tiro,  4,'i.<  -4.'i7 

common  law  ruin  as  to  fire,  4.'J.) 
how  far  atTected  by  statufp,  4.'{.j 
sparks  from  steam  «'n>;im's,  WW) 
lire  must  be  defendant's  tire,  4.'J7 
damage  by  fras  or  explosives,  4;J7 — 4.'iS 
escape  of  electric  current,  4;{.'J 
rule  in  Fltti/ifr  v.  liijlouili  applies  only  wliere  the  injuriou; 

thinj^  Las  escaped  of  itself,  4;JN 
rule   applies  to   solid  bodies  as  well  as  to  fluids,    l;i!l  vV 

note  (/.) 
nuisance  by  animals.     {Sre.  Animals.) 
prosjiective  damajfes  in,  170,  171,  794 
lesso*',  tenant  for  life,  and  reversioner  suinf;  for,  171 
continuinir,  limitation,  179 
public,  definition  of,  40.j 

includes  two  classes,  40(5 

annoyance  of  lar<;e  number  of  jirivate  iieisons.   tOii 
iiiteifereiice  with  public  rights,   KMi 
obstruction  of  highway,  28,  3'J7 — 3!(.S 

liability  to  owi'cr  of  soil  in  tresjiass,  34H 
by  collecting  crowds  in,  14s,  14!)  and  note  (") 
that  obstruction  is  for  convenieiu'e  of  general  jmblic  is 
no  delence,  3'J7 
luinous  house  abutting  ou  highway,  ^U7 


IMM.N. 


St<l 


M'lSAM  K 

lllllllic 


-/./, 
./.'. 


lI.IMj;i'Vnli>  I'ViMVil  inn  ic^i  iui  llllii.'  lllL''lW:r. 

..l.j.Mt^  lik.lv  1..tii...h!'  II  li..i>,  -.  


d'  llir;itinll  <•{  lliu'llW.lV  -llli 


\,-.'\   t'l  I'M       IP.-  ||lll«  il|( 


lli'llil'lltiiPll  Nllliji'i  t  to  liu'lll  lit'  iiik'ii,      ..111,    ((Ml 
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tllliKllllr''  fl'illl  l|iill.rt')i:lir  'if 
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it.«,    liPii 


will'  ti'Mii'  til  liiL'ii«:iv.  .'iim 


-[liki-,  l'ii» 

Vt'W  IrT-i  ]iri>ji'rtlri'_'  nvr  f'tn 

idistruitiiiii  lit'  ii:i\i'.':itii.ii.  111.; 
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iliity  (if  ii'.viHf  lit  >iuikrii  \i--tl,  |ii7,  |ii:| 
iliity  "f  Iiiiilmnf  iiutliiiiify.   In:! 

ilnrtrili'  iif  rnlilill'.'  til  IlllW.'in \  pli  iiliil,    Id! 


|iri'M  riji'iv"'  liirlit  tn 
no  [iii'^i  riii'iiiii  tip  III 
iiii-iiii'  of  lull,  KMI 


"iiiiiut  [iiivcili' iiui-;i;ic'i'.   H'i.   Id'i 

Li'U   [ilililic  lllll^illiri'.  III./ 
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[ition  v.hi'ii  niii>.iiic('  iit  suiiic  tim  ■  ln.tli  |.iil.lic  .11111 
i!i',   KIT 


wi'ir  Hi  i.o;i-ii:ivivraMc  inrr  imf  a  ji'i'ilii'  iiir.-::iiii'.    MiT 
luii-i.iiK'i' iiutlioriii'd  liy  •it.ituti',  l"T      I1J 

iiulliorily  iiuist  ti'  i'.\]ii'>»  hI.'I  cli-ar.  imi 

ni'irli'-'ciit  use  of  stiitiitory  jinwi  is.  111 
siipciiil  (liiiniijjp  from  public  iiui>iiii.-c  iKti'iiiilili-.  .'jliI  --  .';:'. 1 


wluit  aiiioiliits  to  >'iioi'ial  (laiiiairi'.   '!!'■'> 

iiiu^t  lio  ]if'(iiiiiary,  :)!»(> 

must  lio  liirort  coiisciiuriirr  of  niiisatici'.  oiKi 
5  may  sue  fur,  112,  -II.') 
action  by  Attonicy-dt'iicral,  ll:i     IHi 
a.s.signec  of  land  atloittd,  IIJ-  llo 
rcvi.'rsioiifr  iiuiy  suo  for   ]i('rmaiiciit   nui^aini'.    171.  Il:i 
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vliat  is  a  lir'iii.inint  niiisaiK-t'.  Il-'i — 110 

vhi'tlicr  ivM'r.-iiincr  ctiu  sue  to  ]iii'\riit  .•uiiui-itioii  of 


nc^'ativ  < 


.iM'iuiiit,  l!."<  -llii 


who 


lliav  lie  suci 


1  for,  41(i-ll.'J 


vhpro  imisaiu'.' iirisi's  from  ]iU',--ir.i!  I'l.iiditioii  of  iiniiii-i's, 
117—421 
party  crpatiii^'  the  nuisaiui.',  417 

tor  I'lrctiii^  iiiiisani'o  on  land  of  third  in'i-oii.s. 


(iiiitrac 
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hascr  or  Irsst'p  of  land  with  i>i-niiaii-iit  iiiii-anr<'on 


it.  417 


'aiinot  be  siioi 
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disrepair  of  jwviiiisos,  US— 421 

hiiiillord  leasing'  premises  in   stat 
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NUIs.VNt  i;      ....t.l. 

ullli  III  ly  1)1'  .-lli'll   tnl        I, .1,1, 1, 

wIk'I-i!  iiuixiiricc  uriH<>.-»  from  |>h>>ital  iMiiiliti.ii,  \(  .    -..  „l,t 
ili?.ri'|)uir  of  iirt'iiiiwn— rti;i/</. 

•  •tffci  of  iMivcnaiit  by  ti'iiiiiit  to  niiui,  lis.  ||ii 
liiiliillty  of    (Mirty  biiyiiijf   riv.i«|.>ii    of    in-ini-f 

with  lilliNjiirc  on  thuiii,   llH      ||<l 
(liHicpiiir  Illinium  during;  lcii«i<,  \\s~  |jo 

oiniKHioii  to  jfivo  iiotirc  to  ipiit   iiltii    know 
k'llijo  of  (liiropiiii-  i»  not   ii    iiliftin^'.  Ilii 
l-JO 
cITti'tof  (•o>cniiPif  tiy  hindli.i,!  t..  io|i,iir.  Mil 
ulietluT  vtMidor  of  ]ir)>ntiM'->   in   iiiiiiou-  roiiditioi 
continiK'H  liiiblo,  liio — \-Ji\ 
whofhcr  i)iuty  oxcnvutiiiir  land  ^'ot-  lid  ,.f  liability  bii 
filtwif  MiIwitb'iH'f  lly^(■l|ill;r  it,   li'il-IJl 

wlioM' nuiwaiuf  cuUMil  by  mode  of  usfv  of  iiicini,|.s,   ll'l  — 

ll'li 
babiljty  of  occiipi.T  for  iiiiismicc   coiMinitt.d  by   liis  jicr- 
nii!-Hii)ii,  {'i'i—  \'1',\ 
iibatcinpiit  of  miisiiiKo.     {>,,■  SEt,K-rKori;cilo.\. " 
iiijiiiii'tion,  7.S(i 
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OMNIH  US, 

obstruction  by,  2^;,  7'» 
conductor,  authority  of,  Ts,  HO 

OMNIH    HATIUMIITIO    ..KTUOTllMinVU    ET     MASn^iTd 
KQUir.UtATLl!,  Ill 

osrs  OF  I'Rooi',  m\,  ovi,  -.lo,  :,{\t   iw 

OSTLEIt,   I(ii> 

OWNERS  (IF  PROPHHTV. 
uiTcst  by,  207— L»(»H,  771 
privilege  from  disttress  exists  in  favour  of.  .'toj 

OYSTER  BEDS. 

coiitaminatiui.  of,  AM 


PARENT, 

not  rosponsibb-  for  debts  or  torts  of  child,  4(!,  nott-  (.) 
right  of,  to  the  pei-son  and  services  of  child,  J,  nnd  note  (i) 
lilj— 21S 
remedies  of,  4 — .» 
defence  of.     (.SV  SELF-1'ROTEmoN.) 
diocipliuttiy  power  of,  21.3 — 21M 
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I'Ain.iAMKsr, 

lirivilfjji'  111',    I's 

iiH-iiilxr  (if,  iliiTy  tM\«iiii|»  loii^iiiii'  lit-.  ."isT     ,.» 

|MiiK'i«  pulili-licil  l>y,  prixili-.' i.f  lAti  !■  t- ImiM.  Vi.,.    ,:ii; 

VMISDS, 

ti(.>|i,i-s  to  ;;l(lii>  Li'tuiiMi  lii«tii!itiuM  iiiiil  iinlu.t|..ii  ,,|,   ;;,;■_' 
liul'Ii'  fill  lu'iiiii— ivt' :i-  \mI1  :i-  \.iliiiit;ii\  «.i-ti'.  ;;T>>     .iT'l 

nIiUhIi  T  n|,    ."..VS,    .•,lil,   ."I 

lilnl  liy,  .Vlt.  .•.Ill 

piuiii'P'  of,  .iS"*,  .■>!!:;     .'i'm 

-ofifty  in^fifilti'il  liy.  wln'ti.ii  pulilii  .  unit 

r\i!'iii;s,  ( h,  II,.  Id 

liKhtM  of  tliinl,  not  Mlt'r.ii.l   I..,  i.|-.'  toit  i- ;iK,.  I. HM.li  ..|  ,.,,„. 
tiiiit,  'J    ;! 

iKili-joinilt  r  of,  (IT-'.s 

thii'il  |iiittirn' inf. •rvi'iitioii,  il, nil, !:.■.•  liy,    I  |:i-    lll,|:;>,   I.Vi,   |ilt 

I  >"    li.\M  \(iK  ;  Nlls.wi  i:.i 
iluty  to  tiik"  r,iri' not  continiil   to   iniiiiicli,iti' ].:ii  ti' -    ITii     ITJ 

I7<>     I7!» 
tliiril  jKiilic.-i"  roii(iiljii(;iry  in  ;;li;;i'iir.'.  .'hki 
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I'AR'INEKS.     ;,s>.  Ih.m., 

I'AUTY-WAI.I,. 

intorfk'i'iii  e  with.  Uu 


I'ASSKXOKlt. 

not  to  bf  iili'iititiril  witli  ronvi'Viniii'.  ■'111:1     'ihi 

I'AssKNGKii  sti:a.mi:i;, 

otTi'nccs  in  vi'^iici  t  of,  •J(i'> 
•'  l'ASSir>i  OFF." 
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lunil  of  Mction.  11.  ']'■>    711) 


11  ir  ■!/  \ 


ll.ll.h. 


i'A'ri:NT, 


definition  of,  (liMi     (l!l7 

~uhj('it-nnittoi- of,  new  numufuctiire  within  tlic  leulni,  <ll'7 

niiinufiu'tiire,  <)!»7 

sale  of  constituent  part  of  putentetl  urtiile.  «ii»N 


noveltv,  (>0!t 


ivovioiis  nse 


(>i»9 


previous  iliselosure,  (i!l!) 
to  assistants,  7(M)— 701 
at  exhibitions,  701 

use  or  ilisclusul't' alil'Ofitl,   lO' 


utilitv,  702 
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PATENT— ,,„,/,/. 

to  whom  puteut  may  be  granti-d,  702 

assignment  of  provisiouul  i)rotec'tion,  TO.'i 
true  and  first  inventor,  7();} 
communication  from  abroml.  7o;{ 
.■>l>ccification,  requisites  of,  7(t4 
amendment  of,  70(> 
by  trustee  for  foreign  inventnr,  7()« 
duration  of  jiatcnt,  707 
revocation  of,  707 
infringement  of,  11,  7o,s— 711 

repair  of  patetitod  article,  when  an,  710 
injunction  against,  710,  712,  780 
measure  o£  damages,  711 
account  of  profits,  .'i.j.i,  711 
licence.  712 

not  distrainable,  204 
assignment,  712 — 713 

by  company  in  liquidation,  713 
right  of  patentee  against  Crown,  713 
slander  alleging  infringement  of,  629,  (i32 
false  claim  of,  action  for,  G29 

TAUPEE, 

maliciously  inducing  to  sue,  6(12 

PAWNHROKER. 

right  of,  tr)  seize  and  detain,  200 

PEEIL, 

things  done  at  one's,  103,  104— 10(!,  424,  430—453 
[liinnr  y.  Prate;   n„/t„„  y.  AngifS  ;  Ryhniday.  I'htJ.cr.y 
J'ERISHABLE, 

goods,  distress  of,  301,  309 

PEBSONAL  LIBERTY, 
rights  of,  3 

PERSONAL  REPRESENTATIVES, 

for  what  torta  committed  by  deceased  thoy  may  Ik?  sued,  35 

of  beneficed  clerk  liable  for  dilapidations,  55— 5(j 

liability  of,  in  case  of  felonious  tort,  11(> 

for  what  torts  to  i>ersonal  estate  of  deceased  thoy  may  sue,  52- 

54,  116 
when  they  may  sue  for  torts  to  i-oal  estate,  54 
when  for  personal  injurias  to  deceased.  .52-54 
of  felon,  116 

when  Statute  of  Limitations  begins  to  run  against,  iSO-lHl 

suing  for  illegal  distress,  232,  757 

detinue  by,  255 

roliition  b!i"k  of  title,  2fin 
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I'HTITION  OF   RIGHT. 

will  not  lie  for  tort.  -Iti 

PHOTOORArils.  (KM.  (I!!.; 
[Uri-  CorYiudii." 

riCTlJKKS,  air,,  (-,04 

(.SV*  UlirYKKiHT.  I 

PILOTAGK.   C'UMl'Ui.suliV.  71.  lis.  ,-,0!i 

I'lRACY,  680 

(See  CorYltl(iIll. 

l'H!ATi:s.  454— I.-,.-, 

I'LAY-EIOIIT,  ()S,-,— t;s!) 

joint  infi'ingpmoiit  of.  (14 

VLVAiQK,  2r,:i.  •M-^—Mi.  L'Tii,  -jso.  7,-,(i 

POLICE.      l.SVe  COX.MABI.E.) 

P08SES,><ION.   2(iO--2:;i.  l>7is— .'79.  ;ii;.(--;j;i(i.     («,>  Trespass  to 
Land  ;  TiiovEU.) 
of  goods  in  cui-tody  of  the  law.  L'ilS,  :i\H,  7,j7 
oxpulsiou  from,  ami  votakinj;,  .'WS,  33.i 
discontiiiuaiH'C,  lidd— ."{(iit 
of  iininial,  whethfi-  liability  depend  ■  on.  4.Jl! 
of  ])ateuted  article.  71(t 
thinifs  out  of,  oxerution  upon,  T.j(i 

POST, 

jmhlication  liy  postcards,  ti'li'^raius,  iV:o,,  o(>H.  .)84,  .»s.j 
by  letter  to  recii)ient,  .ViN 

to  third  person,  .")71,  'i''2,  .J.S4,  .jN.> 
postman  not  answerable,  .")70 

I'OUXI^,  aoO,  note  (./) 

distress  of  goods  in  custody  of  law,  298,  307 

duty  of  distrainor  as  to,  305 — 300 

growing  crops,  300 

impounding  on  ])renii.ses,  3(M) — .'i07.     (»<  I)|sii!Ess.i 

POUND- BREACH.  L'OO,  305,  31(i    317 
(See  Distress.) 

PRESCRIPTION 

to  comuit  a  nuisance,  404 — 405,  414 — 415 

none  to  commit  public  nuifanee,  405 

when  time  begins  to  run  in  case  of  nuisance  causing  personal 

discomfort.  133—134 
tenants  title  by,  373 
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(•^Vr  Master  and  Sbrvaxt; 


Cox- 


I'llINrTPAT.  AND  AGEXT. 

THACTOK.) 

agents  of  corpoiiitions,  59— (iO 

election  as  to  which  to  r  -e,  «l>,  io7 

authority  of,  (JO— 61 

two  classes  of  agents,  68—0!) 

acts  done  to  lH>nefit  the  agnnt  himself,  6N 

raffication  of  torts  of  agent,  110-112,  645-^(5 

liability  of  agent.  112 

fw      .,.    .""*'*?"'''"'"'««""  of  authority.  Ill 
statute  ot  limitations  and  fmudulent  agent,  il6,  183 
"npl^,.uthonty  of  solicitor  of  jud^ient  croiSr  to  .,i..o..t 

sheriff  what  goods  to  seize,  82 
brib..ry  of  agent,  17;j,  o;i2 
secret  commission,  without  frau.l,  174,  note  («) 
in  what  case  ministerial  officer  of  justice  agen   of  party  setting 
hini  in  motion,  HKJ  *^     ^  setting 

solicitor,  process  wrongfully  taken  out  by   197 
conversion  byugentofgoo,lH,:M  1,242   '>4<>   ■>50 
ntention  of  agent  in  dealing  with  good's.  249^200   05., 
mercantile  agent,  Factoi-s  Act,  188<)     049 
sigiiature^of  agent  not  sufficient  to  "satisfy  I..„  Xentenlen's 

d..ty_of  agent  to  make  confidential  communications  to  principal, 

liability  of  principal  for  mali,.io,is  prosecution,  645-646 
lil>el,  569 
PEINTS.  6!H» 

(See  Copyright.) 
PKI60NEB, 

confinement  of,  in  unauthorised  place,  192 
duty  of  arresting  party  towards,  208— 2(»» 

constable  towards,  776,  782 

sheriff  towards,  764 

when  wrongfully  arre«tc<l,  754 
aegreo  of  restraint.  209 
escape  of.  209,  748 

PBIVIES.  421,  422.  425,  430 

PRIVILEGE 

u  defamation,  572.  575-195.    (,sVe  Delamatiox. 
against  execution,  753,  757.     (.SV.  Shehiff  ) 
distress,  295-;}04.    (.sv.  Distress.) 
things  accessory  to  privileged  goods.  296 
production  of  official  documents,  579-580 
PROCESS, 

submission  to,  when  a  false  imprisonment.  191 
protwtion  to  those  execuling,  210 


INMKX.  H55 

rjiOCEHti-r„„(,J. 

extortion  under  colour  of,  (idii— t;(;;j 

VJ'xatioiiM  use  of,  (i.jli.  m,i 

collusive  use  of,  t'  .lotiiiud  tliiril  ]>Mity,  ii(!J 

rROFKSSlON.   ETC. 

(leftiniatioii  in  respect  of,  oM,  :>:,'— :,:,<),  ,j(ii 

when    not    of    sutlici-'iif    .li-nity    to    Mij-port    nu     i«ti..ii, 
o.j"  and  note. 

PBOFIT   .(    I'UKSDRE, 

justifyinj,'  trespass  to  land,  ;144,  :!,'),( 
injuries  to,  .'WO.     (.SVc  N'riswcE.} 

PROrERTY, 

rights  of,  3(«sf./.,  V.Vi,  2ii»,  i>(ii  -'Jhi'.    (.sv..  XnsAME.^ 

right  to  cam  a  living,  4 

domestic  rights,  loss  of  service,  1 

in  the  right  of  father's  protection,  chilil  has  no,  o 

in  franchise,  ti 

{Aehhji  V.   While.) 

prerogative  franchise,  (Hid 

incorporeal,  injuries  to,  11 

of  deceased  person,  torts  to,  .■)!— .Ki 

defence  of.     (iiVc  Sei.k-I'hotf.itiox.) 

malicious  injuries  to.  arrest  of  i)ersons  found  couiuiitliii;,'.  l.'0.j  — 

206 
in  chattels,  2(i()— '.'til 
double  ownershij),  UCil — lid;} 
possession  and  ])roperty,  2(i() — '.'TO,  ;!.j.'J 
divestment  of  from  iilaintiff  before  wrongful  act,  liTO 
damages  in  .action  depending  on,  '1" 
what  may  bo  distrained,  2i)4 
of  goo<l8  in  custody  of  the  law,  2(i(),  .'ilS 

trespass  to  land  mid  disjiossession.     (.sVi  TuESl'As.s  to  I.axi).) 
in  water,  UNI— ;iS4,  449 
duties  attaching  to  use  of,  424 
in  wild  animals,  44S— 4.)() 
slander  ubcnit.     [Sn-  M.VLiriot;s  AVokd.s.) 
in  what  sense  trade-mark  is.  11,  12,  72.S,  T.'tO— ■.■(2.     i><'  Corv- 
HIGHT ;  1'atent;  Thade-mauk.) 

PROSPilCriVE   I)AMA(M>.  \:U,  1(;n-1T2,  T!tl-7i).i 
(.SVe  Damages.) 

PROSPECTUS.     (.SVf  Fkaid.) 
misstatements,  .VJ(S  —040 

who  may  sue,  .J41 

of  inti^iition  in,  ."!2:! — .'(24 
non-disclosure  of  contracts,  Ac,  'tW—bi\ 


i4„  Jr  ■■J,i'i^_, . 


85f5 


INDEX. 


I'B()SPECTUS-rr„,W. 

Directors'  Liability  Act.  18«M)....M(»_.-,-|o 

to  whon.  ,l('..me.i  to  bo  a.l.lrassod.  oU~:,V, 
PROVOCATION,  (i2i 
PUBLIC  AUTHORITY. 

to  who,..  Public  Authorities'  Protecti.m  Act  a,,,,Ii,.s    ,7S-I7., 

officers,  ;n-;}2,  71—72.  l.H 

hiffhways,  ;j2-3,i,  4(U 

"blif,mtio.,  impose,!  upon,  by  L..jnsl„turo.  :H    ;i7 

extent  of  liability  of.  aO—'W 

duty  involving  exercise  of  discretion,  ;w   ;{') 

r»;:.i;,r:^:";Tn';'-  (*'^-»"™«A.-r,o.,., 

i-->'^  'ege  of  official  communications,  579  Ml  — Vri 

CO  .aiunication  t«,  when  privileged,  o!»2  .>9o 

action  aj?ai,.st  constable,  778,  and  note  (h) 
PUBLIC  MEETINGS, 

no  right  of,  in  highway,  :UH 

reports  of,  privilege  of,  (MW— fi04 

PUBLIC  PLACE, 

contractor  doing  dangerous  things  in,  1(..}.  no.  .•(,,7   .,„^ 
goods  found  in,  261 

suspending  weighty  goods  over,  W>    171 
danger  in,  knowledge  of,  517— ,518   ' 
PUBLIC  RIO  [IT, 

infringement  of,  remedies  for,  •»  ;j(„j 

obstruction  and  nuisance  to  hij,.  .  28.  .32,  -.mi-liUH 

injury  to  sea  rampart,  2!) 

must  be  within  misehiof  against  which  law  intended  to  p.ovidc. 

private  duty  arising  out  of.  :',] 
public  nuisances,  Kil,  4(t5 
by  custom,  350 

PUBLICATION 

of  defamatory  matter.  .U<).  .-,(J8- 573   :,hi 

of  work,  673.  677—078 

•  nwinal  or  fraudulent,  680 -(Jni 


QUARRY, 


Q. 


"tt^?"""'"  ^'*"'P«"-*-"   Acts.     (Sr.   MAsrKu    ..n 
damage  to  bare  licensee  in  nnfenced ,  485 
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1!. 

IJAIIAVAY  AND  RAllAVAY  <  OMl'AXY,  ^(.7  ,<  ,„/. 

witliin   WorkiiH'iiV  ('i)iii|i(iisiiti<)ii  Arts.     Csv,    Masiki;    am* 

•Seuvaxt.) 
I)o>i^'e.■^si^)u  of  IuikI  at  .--iilo  <if.  ;i(i!)--;jT(» 
train.  inaniij;eiiiei.t  of,  iicjiliirciKv,  4.")!» 

sparks  from  fiiijinc,  li'.  l;j,  V2H.  KC.',  :!!»:.  Kts 
towards  whom  duty  to  takf  .aic.  1(J:( 
ovidriice  of  ncj;li<r('iKf.  lUd.  ,")1 1  — ,•)].■! 

lioniiittiiifj  dniiikcii  jwrsoii  on  prcniisos,  iUU 
insufficient  servants  and  iwrniiftinff  ovcrirowdinu',  ■)l>i 
train  ovcrshootinj;  platform,  .')1S 
actiri;^  without  jjerniis^ion  ri'(iuiivd  In-  statute,  ;H2 
urrestio';  for  non-payuicnt  of  rarria-jo  of  pond-;.  (JO 

fare  of  animals,  Ti» 
authority  of,  to  arrest  jiersons  trivclUnj;  without  pavment  of 

fares,  7(i,  8()—Nl,  111,  lio.s 
guard  in  service  of,  duty  of,  m 
servants  of,  CMUinion  emploj-mcnt,  NS 
emission  of  "  black  smoke"  by,  120 
rolling  stock  of,  privilege  of,  from  distrcs.^.  1>!I7 

from  execution,  'M 
licence  by,  to  passenger  to  be  in  train  not  revocable,  .'ij'.' 
liability  for  medical  expenses  of  deceased  person  injured  in 
railway  accidents,  o'l 

{See  NllfiMCKXrE  :   Xfls  ANfE. ! 

RATES. 

distress  for,  2.")S,  '.i'll 

whether  overseers  liable  for  act  of  assistant  overseers, 
;Jl(i 
deduction  of,  from  rent,  28N 
distress  warrant  for,  732.  744  —74.') 

for  part  onlj-  where  part  tendered,  7;i2.  note  (x).  744 

EATIFICATIOX 

of  torts  of  agent.  74,  110 
b)'  Government,  41 
no  ratification  of  torts  of  officers  of  justice,  111,  199 
of  malicious  prosecution,  (>4  j 


iu:\L  PROPEirrv. 

severed  portions  of,  2 J9 

who  may  sue  for,  272.  ;J01 

damasres,  27."i 
shrubs  are  part  of,  3;J7 

oxcept  friirins  imhistrinles,  .'i.'J7,  note  (<■) 


'  'i. 
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Ill  iimlicioiis  prosecution,  liW.  loj,  (Hs^(i,>,j 
in  notion  iigainst  jiulge,  741,  7-j.j 

RKCAITJOX 

<>f  ilmttels,  \o2.  Ml,  ;Jl.s,  ;$-},-, 

of  prisoner,  l>(>}) 

of  lunatic,  212 — 21. '{ 

I{E(,'i;iVKlJ, 

distress  by,  285,  28fi,  7.57 

EECKLE.S.SNP:SS.    (S.«  Fkaud.) 

BKCOVERY  OP  TAXD, 
re-entry,  l.J2 

in  action  for,  plaintiU  p„t  to  proof  of  title,  ;{(iO 
I'lior  possession  prima  facie  oviilence  of  title   :m 
./"« t,rti,  in  general  a  good  defence,  ;{«) 
uhen  tenant  may  set  upy„.  Urtii  against  landlord,  m 
tonimt  may  not  dispute  landlord's  title,  3(n 
lessee  for  years  may  sue  for,  before  entry   3(jo 
iriosne  proftts  may  be  claimed  in  action  for,  .■}(J2 

who  are  l-     !o  for  mesne  profits,  .'302 

what  mesim  profits  include,  ;j(J.J 
limitation  of  action  for,  3<i.}— .{74 

(See  lillllTATIOX.) 

EEDKESS.    (Se.  .Seu^-Pkoteciiox.) 

REFUSAL 

to  deliver  up  goods,  24<>— 241,  ;jj4 

only  evidence  of  conversion,  241 

must  be  unconditional,  241—242 

delay  in  complying  with  demand,  24->--)4a 

iiualified,  243 

RELATION, 

trespass  by.     (.SV.  Tukspass  to  La.vd  ) 

title  to  chattel  by,  2(iO 

confidential  privilege.  .>87 

kinship,  duty  towards  pei-son  in,  .-(87 

RELEASE.  167 

REMAINDERMAX, 

limitation  in  case  of,  ,'J7o 


REMOTENESS,    (.sve  Daaiagk 


•") 
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UKMOVAL 

of  goods  to  uvoid  distress,  :i:tl— 29l',  :iUi 

Kood.s  of  8tiai))^pr,  '2'.H 

in  onler  to  follow  goods  must  bo  fniuduletit,  lML' 

runt  must  be  due,  L'!»i' 
boiui  fiih  purihaser.  i!)J 
when  teimncy  ut  nii  end,  2iiL' 
forcible  entry  to  recover  prnds  finudulently  removi.l,   •.'!)2-2!».f 

RENT, 

preferential  claim  for.  in  execution,  T(i(! 

liability  of  sheriff,  7(i(>— T(i7 

what  rent  may  be  claimed,  7(i7 

no  claim  where  no  distress,  7(;s 

there  must  be  a  tenancy,  70S 

measure  of  damages  in  action,  7(>S 
(.Sec  Di.sTUESS.) 

EKl'LEVIN.     {St,  Tkovek.) 

nature  of  proceeding,  2.j(>— 2o7 

in  what  cases,  2.J7— 2o8 

there  must  have  been  a  taking  by  t^espas^,  257 

no  replevin  against  Crown  or  process  of  superior  court,  2,i)s 

property  seized  by  constable  on  information  of  being  stolen 

2.j« 
limitation  of  actions  of,  1 7() 

EEPORTS,  399-604 

{See  Defamation.) 

RES  IPSA  LOQUITCR,  496—497 

{See  Negligence.) 

RES  JUDICATA.      (See  JUDGMENT  RECOVERED.) 

judgment  beyond  jurisdiction  is  not,  73S 
RESCUE,  316—317 

{See  J>I8TUESS.) 

RETURN 

of  goods  in  action  of  trover,  V.\'>,  276,  281 — 2S2 
of  sheriff,  764 — 76o 

REVERSIONER, 

when  he  may  sue  for  trespass  to  land,  354 

when  for  nuisance,  171,  4i;? — 416 

when  for  injury  to  reversionary  interest  in  chattt  \,  264 

heirlooms,  272 

limitation  in  case  of,  376 


mo 

RIOT, 


INDKX. 


tukiii^'  lifu  to  HU)>]ire!'M,  '20'2 

anvHt  utuh'r  Ifiot  Act,  use  of  military  forces,  '2i)'2 
no  (l«;f(>npo  in  cn.ie  of  abnolute  duty,  4oij 
indictmont  for,  whether  maliduim  prosecution,  fi-10 

iai'Ai:iAN  KIGIITS.      (.>Ve  Wateu.) 

lUVAL.    {See  Competition;  Tkade  Name.) 

RIVER, 

navigable,  no  pnbli<>  right  to  tow  on  banks  of,  .'{49 
interference  with  natural  stream,  132,  ;iH'2,  392,  3!)o,  101—  •lOj, 

412 
rights  of  landowners  as  to,  381 — 382 

RIVKRS  rOLLUTIOX  TREVENTION  ACT,  4(».-. 

RUUBISII, 

throwing  on  to  land  of  another,  344 

RLNNING  DOWN,  459-4fi(» 


S. 


«AI<E 


of  distress,  power  of,  309 — 313 
tinieof  311— 312 
on  premises,  311 
under  value,  312 
overplus,  312 
irregular,  dainag(>8,  313 

eilect  of,  313—314 
upon  execution,  manner  of,  "63 

failure  of,  7(i3 — 764 
conduct  of,  764 
excessive,  764 

SALE  Oil  RETURN, 
goods,  on,  272 

SATISFACTION,  164—167,  173,  283 
(Hee  ACCOKD.) 

SCHOOLMASTER, 

disciplinurj"  power  of,  197,  217 
rival.     (6Ve  CoMPhTiTiON.) 
defamation  of,  574 

SCULPTURE,  691—692 
{Sef  Copyright.) 


SEA. 


INKKX.  MCI 

ramjiait,  injury  ti>,  '>'.> 

erectinR  wull  ii)raiii»t    iiifiirttiou    of,    i,-,;.      (.sve    SKri-l'ijo- 

TF.CIION.) 

person  beyond  the,  177,  It*."),  ;j7;t 

ahore,  accretion  to,  rifrlits  concoininp,  :i:,n 

damages  for  treBpBss  i)y  letting  in,  ;j.j(i 

SEAMAN, 

whon  within  Workmen's  (onii.ensation  Act,  J)j,  note  (/).  !»(i 

SEARCH  WARRAXTS.  (Hi',  e4:i,  777,  778 

SECURITIES, 

valuablp,  (liimn(;es  for  lonvfVRion  of,  27.J,  270 
whon  (Iffendnnt  in  tiduoiary  position,  276 
PXPCTition  u]i(in.  7.')') 

SEDUCTION.     (SVp  Skkvkk,  Loss  of.) 

of  daujrhter  or  ft-mnlo  servant,  action  for,  220,  22.'J,  227 
service  of,  proof  of,  22i> 
whrMO  duuphtor  over  age,   actual  service  necessary   •>•>{  — 

225 
where  under  age,  right  of  service  sufficient,  224 

continuance  of  service  during  teniporaiy  absence,  22G 227 

where    sethiction    under    paternal    roof,    loss    of   service 

unnecessary.  l.'Jfi  and  note  (/(},  137,  22(!— 227 
of  married  daughter.  22  j 
muBt  cause  illness,  22U 

service  at  time  of,  223 — 224 
of  wife,  227 

remedy  for,  in  Divorce  Court,  1,  227 
enticing  away  and  harbouring  wife,  228.    (See  Cussiiitriry.) 
damages  for,  22!> 

mitigation  of,  230 

SELF-PROTECTION  (and  SKLF-REDRE!^*!),  Ch.  VII.,  200,  201 
defence  of  the  person,  150 

of  parties  standing  in  certain  domestic  relations,  l.il 
of  stranger,  lul,  note  («) 
degree  of  force  justifiable  in  defence  of  person,   ijO 
defence  of  property,  1.H 

person  in  actual  possession  of  ])roj)erty,  152 
recaption  of  chafte  s.  152,  318,  320 
re-eutry  on  land,  152 
violent  tresjiass,  153 
attempts  to  trespass,  153 

degree  of  foice  justifiable  in  defence  of  property,  153 
force  only  to  be  used  in  direct  assertion  of  right  of  pos- 
session. 154 


Mli'2 


INDiiS;. 


SKI,F-lMi( »TK< TIOX  (axi.  HKLF-RKI >UK.S.« )-,«,<,/. 
dofeiM'o  of  propertj' — rimttl. 

uue  of  force  by  pwntoii  in  |)o»HeHi»ioti  of  lund,  ;J27 

distinution  according  rh  owner  absent  or  present  at 
time  of  invuNJon,  1*W — liW 
jirotoction  of  gume,  154 
of  crops,  \oA 
of  land  against  incursion  of  Boa,  157 

against  extraordinary  inland  floods,  1:.'. 
137 
getting  rid  of  water  already  collected  on  land,  l.jH 
setting  engines  intended  to  eanso  serious  bodily  harm,  l.jj - 

l.ifl 
whether  lawful  to  set  sjjring  guns  in  dwelling-housti  at  night,  l,i,"» 
use  of  watch-dogs,  107 
abatement  of  nuisance,  1<<H— Kil 
entry  for  purpose  of,  l.iU,  ;H.) 
not  justifiable  in  excess  of  what  necessary,  l.»!( 
where  alternative  methods  of,  l.iit 
of  nuisance  to  common  rights,  loi) — 160 
whether  personal  violence  justifiublo  in,  l(i(> — Kil 
where  occupier  entitled  to  notice  before,  161 
of  public  nuisance,  161 

right  of,  not  liraite<l  to  cases  of  special  dnirm^'i-,  161. 
note  (i) 


SERVIf'K,  LOSS  or.     (.s>^  HEDUcnox.) 

right  to  service  u  species  of  property,  219 

historical  origin  of  action  for,  21!) 

not  actionable  //er  «r,  210 — 220 

by  injurj'  to  servant,  11,  169,  220,  22.'J 

by  wrongful  act  causing  death  of  servant,  222 

by  breach  of  contract  with  servant,  222,  223 

by  enticing  away  servant,  ;J,  220 

where  servant  breaks  contract,  ."1,  220 
where  he  does  not,  220 — 221 
Statute  of  I.iil  tourers,  220 
by  harbouring  servant,  220,  221 — 222 
where  service  determined,  221 
knowledge  of  service  esaential,  221 — 222 
motive  material,  222 
of  son  or  daughter,  4,  22:{ 
of  wife,  o,  227.     {See.  CuNsoiirilW.) 
bankrupt  may  sue  for,  4j 
occasioned  by  assault,  effect  of  proceedings  before  magistrates, 

176 
damages,  229 
aggravation,  229 
for  iujui-ed  feelings,  229 


INDEX. 
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SRT-OFF 

u^oiniit  tent.  JHS,  'sv 

SEWER.  n->,  iwUi(/). 

npjflwt  to  providp,  :)ii 
accident  from,  lis 
damage  from,  Vi'2 — t:ii 

SEWING  NLVCHIXE 

OH  hiru-purchai«e,  diHtit'SH  of,  2W 

SHERIFF, 

f'xteut  of  duty  of,  ;Jt{— .17 

ratifyiuK  wrongful  act  of.  Ill 

breath  of  duty  by,  action  without  damage,  1:U 

within  I'ublio  .Viithoritios  Protection  Act,  17' 

giving  notice  of  writ,  liVJ 

protected  by  writ,  though  bad  on  face  ..>f       717— 74S 

responsibility  of.  for  acts  of  subordinuto     74N 

of  special  bailiifM,  74!» 
duty  of,  in  execution,  7|<)_767 

attending  (tale  of  distress  not  now  necessary,  ,i\2 

to  make  in(iuiry,  7j(I 

to  use  necessary  force.  I'M 

to  UHe  reasonable  diligence,  :i7,  IM 

entry  on  dwelling  house,  "5<) — "51 

house  not  to  protect  strangers,  761 

forcible  re-outry,  'o'i 

tortious  entry,  effect  of,  752 

writ  of  }H>ssession.  752 

writ  of  fleyit,  7.>5 

at  what  time  execution  lawful,  7d:i 

privileged  places  and  persons,  153 

privilege  of  ambassadors,  "5.'J — 754 

liquidating  companies,  754 

party  wrongfully  arrested  must  be  discharged,  754 

yf./rt.,  what  may  be  seized  under,  755 

seizure  of  partnership  property  for  several  debt  of  one 

partner,  effect  of.  247 
things  out  of  possession,  75(> 
equity  of  redemption,  757 
bankruptcy  of  debtor,  effect  of,  232,  "58 

execution  against  wrong  party,  759 

estoppel,  75",  7(H),  "(52 

w>'en  goods  of  stranger  may  be  takeu,  761 

excessive  seizure,  "62 

custody  of  goods  seize<l,  ".")" 

limitations  on  sheriff's  and  high  bailiff's  right  to  possession 
money,  7.')S 

c.T.  G4 


|^fl>KX. 


NllKttIFF-<.„./,/. 

duty  of.  in  uxttcutiun  ~,,.i,i,l. 

•bandoumont  of  execution,  what  in,  7«;j 

ri({ht  to  irmuiii  on  pwmiiMti.,  T(l.l 

Mlliug  gmxlH  (M'izMl,  T(|;{_7«4 

•xpeiiMt'H  of  Kttld  ill  trover  ajpiiiint,  27^ 

•xcwwive  Miilf,   7«H 

duty  towanln  jiartj  urreKtcil,  7(H 

return,  duty  to  niuko,  7(M— 7«o 

retuni,  ful«c,  ■(rtiou  for,  7(W 

liability  of,  toward*  landlord  for  rent,  7(iO.  707 

for  tuxen,  7fl!» 
dauiagi-H  iiRainst,  7ti.> 
recaption  by,  'im 


SUII' 


captain  and  crnw  of.  h7 

■unken,  107,  4(>3 

poweaNion  of,  defence  of,  141 

owner,  claim  of  heir  on  goods,  conversion,  244  245 

coUision  by.  4«0— 4fll,  \m,  MX,  60» 

launching,  4(12 

in  dock,  487 

SHOP. 

public  part  of,  261,  2«7 

cU8tom*i  \h  licotiscf  on  business  in,  487 

disturbing  mark,  t,  fi6« 

SIV  ITEHK  TCO   IT   .l/JKMM   SON  L^DAS,  \2,  Aii-Ail 

(iSfeeNiriHANCE.) 

8LANDEU .     ( St,  iJKiAMA  1  ION. ) 

SLANDEfi  OF  TiTLK.    [Str  Maucious  Words.) 

SLAVES,  221 

SMOKE,  388,  391,  413,-422  and  note  (b),  431 

SOLDIEES.     {Utr  Military  Forces.) 
duty  of,  in  case  of  riots,  202 
when  firing  on  i.iob  justifiable,  2(»2 
liability  of,  for  trespasses  cominittod  by  orders  of  superior,  40 

SOLICITOR.  82.  197 

unauthorised  dealing  with  securities  by,  204 
defamation  by,  584— .585 

against,  (mH,  note(/) 
privilege  of,  587 

charge  of  misconduct,  no  prosecution   if  no  primd  facie  OMe 
found  by  Law  Society,  642 


INI.KX.  gy^, 

W»VKRKUJN.     (.VeeCHOWK.) 

forWKII.      {tin  POKKION  SoVKMItrO!*,) 

SPBCIAI.  fONSTAULK.  T.tii-:;,, 

(Ser  COWSTABLKH.) 

SPECIAL  DAMAOK 

from  public  nuitanco,  :m),  .I'.m 

ill  trover,  277 

irregular  di»trMn.  ai2— .ll.i 

in  defamution,  an,  ti^O 

negativing,  02/ 

cauied  by  third  party,  1 14— H,l 

nlauder  uctionubk  by  r«a«o«  of,  iM 

without,  1.19 
in  action  for  malicious  words,  Wli—tiM 

SPECIAL   PUOFERTY.  2»M>-2tW 
(Ste  Trover.) 

MPRINU   OUN. 

liability  for  Mtting,  156 

STATE,   OFFICERS  OF. 
liability  of,  40—42 
not  liable  for  torts  of  subordinate  offlciala,  41 

MTATUTORY  DUTY, 

done  by  contractor,  liability  for,  102—104,  109-1  lo 

breach  of,  when  actionable,  29—39 

limit  of,  36—37 

involving  exercise  of  discretion,  38—39 

STATUTORY  POWER, 

non-negligent  exercise  of.  cannot  constitute  a  wrong,  !2-l3 

duty  to  take  care  in  exercise  of,  13.  411—413 

authority  must  be  strictly  pursued,  120,  407—408 

acting  without  obtaining  the  permission  required  by,  342 

no  protection  to  independent  contractor  working  for  his  own 

profit,  31,  32.  178—179 
action  in  respect  of  things  done  under,  notice  of.    (4Vr  NoTici 

OF  Action.) 
acts  collateral  to  execution  of,  123,  409 
in  excess  of,  108.  110 
acts  of  omission,  126 
of  arrest.  204—208 

forcible  entrj'  to  recover  goods  fraudulently  removed,  292—293 
conflict  of,  787,  788 

STENCHES,  388,  404,  431—432 

"TOCKS,  742.  note  (c) 

64—2 
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STEAYING.     (.Srr  Animals;  Maxok  Franchise.) 

STEEET, 

obstruction  of,  M 
illegally  breaking  up,  .Ma 

SUNDAY, 

execution  of  procegs  on.  MV,  lo.i 

of  warrant,  7H0 
ilistress  on,  29.'J 
nuisance  by  >-acing  on,  .t.SS 

SUPPORT, 

right  to,  7 

withdrawal  of,  104—105,  i;W,  note  (c),  380,  384-385 
of  common  land  by  lord  of  manor,  132 
damages  in  case  of,  430 

subsidence  must  be  appreciable,  133,  note  (c).  384 
separate  action  for  each  fresh  subsidence,  1 71—172 
limits  of  natural  right  of,  384 — 385 
liabUity  for  withdrawal  of,  independent  of  negligence,  443 

sale  of  land  between  excavation  and  subsidence,  420 421 

that  withdrawal  results  from  natural  use  of  land  is  no  excuse 

429—430 
support  to  modem  building,  withdrawal  of,  388—386 
whether  a  positive  easement,  342 
no  duty  on  adjoining  owner  to  take  care  when  withdr.iwinir 

495—496 
trespasser  liable  for,  385—386 
limitation  of  action,  421 

SUBVEYOK. 

negligence  by,  480 


TAXES, 

deduction  of,  from  rent,  288 

distress  for,  321 

preferential  claim  for,  in  execution,  769 

TBI.KGRAPH  AOENfTy, 
negligence  by,  481 

TEMl'ORARY 

nuisance,  3!>1 

TENANT.    (Sef  Lesske.) 

TP}NDER 

in  distress,  287 — 28!> 

of  expenses,  288 

!if  hill  tir  iiot<»,  effect  of,  288 


INDKX. 

TENDER— r..,<W. 

set-off  and  deductions,  2NN 
continuing,  280 
to  whom,  28!* 

before  impoundiu},',  ;H)j — ;i(Mi 
after  iinpoundinff,  ;j()7 
acceptance  of',  .JON 
of  amends.    (.SVr  Notice  ok  Aciidx.) 
bj'  distrainor,  'M)o 

TENTERDEN'S  (LORD)   ACT,  (iJ.  o4.i-,-,i: 
{See  Fraud.) 

TEXTILE, 

machinery  and  materials,  distress  of,  L'i»T 

THEATRE.  6«7,  (iSK) 

"  place  of  dramatic  jierfommncp,'"  (IsT,  (>,ss 

THIRD  PARTY. 

iit'cident  caused  bj-,  S 

wrongful  act  of,  adjoining  owner  not  responsible  for,  1,')7 
action  by.  against  agent,  bars  notion  against  principal,  1«7 
collusive  proceedings  in  fraud  of,  mi 

TICKET, 

nature  of  licence  given  by.  .{31—352 
duty  towards  passenger  who  has  no,  4<!;! 
arresting  passenger  without  a,  76,  «(l — SI,  111,  20n 

TIMBER, 

damages  for  wrongfully  cutting,  35,  •-»3!t,  .{38,  359 

who  may  sue  for,  272,  354 
cutting,  when  it  is  waste.  370,  378 

TITLE  DEEDS, 

conversion  of.  253,  259 
damages.  27(> 

TOOIi^. 

distress  of  things  in  use,  29.S 

(Simintiii  V.  ffarfofi/).) 

tools,  bedding,  &c.,  distress  of.  .'!01 


t»7 


TORT, 


detinttion  of,  1 

involving  breach  of  contract.  2 

indnpendont  of  contract.  2 

what  invasions  of  right  constitute,  .'i 

three  classes  of,  7 
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TOKT—contd. 

injuries  to  incorporeal  rights,  1 1 
to  chattels,  Ch.  XI.,  231 

when  dependent  on  negligence,  13 16 

when  on  malice,  16 — 28 

by  breach  of  public  duty,  26-39 

to  bankrupt,  44 — 46 

ratification  of,  110 

waiver  of,  163 

cause  of  action  for,  whether  assignable,  F,:i-69 

{Sec  AciioN ;  Actio  Personalis  Moritvr  cum  PEssoNyn.) 

TOWING, 

no  public  right  of.  on  bank  of  navigable  stream,  349 

TBADE, 

things  delivei-ed  in  the  way  of,  privileged  from  distress,  296 

(fitmpton  y.  Hartopp.) 

public  trade,  295  and  note  (*•) 

for  purpose  of  trade,  296 

sewing  machine,  296 

implements  of,  JJOl 

offensive,  388—393 

defamation  in  respect  of,  552—663,  659,  660,  622 

slander  against,  628—636 

unfair,  716 

TRADE-MAEK. 

extent  of  exclusive  right  of  user,  714 
at  common  law.  716 — 720 

descriptive  words,  717 

fancy  or  invented  woi-ds,  718,  719 

infringement  of,  not  always  distinguishable  from  fraudulent 
use  of  trade  name.  720,  721 
by  statute,  716 — 717,  722—728 

what  a  registrable  trade-mark  must  consist  of,  717,  723 

registered  owners  of  identical,  718 

foreign,  725—726 

fraudulent,  not  protected,  726 
registration  of,  722 

concurrent  user,  724 

associated  trade-markci,  724 

combined  trade- marks,  724 

series  of,  725 
infringement  of,  11,  12,  716.  728-731 

innocent,  728,  729 

damage,  125 
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TBADE-MARK— ,„«^^ 

infringement  of — do,/./. 

when  deception  munt  be  proved.  72S 

need  not  be  fraudulent  for  purposes  of  injunction,  728 

intfuiry  as  to  profits,  7.((» 

injunction,  786.  7>i7 
in  what  sense  trade-mark  u  ri-ht  of  property,  11,  12,  72S,  730— 
732 

effect  of  recent  legislation,  728.  72i» 
assignment  of,  722.  720,  7.(1 

limitation  to,  722 

TRADE  NAM! 

wrongful  use  of,  713-714,  71s 

extent  of  exclusive  rif:ht  of  user,  714 
assignment  of,  721,  722 
works  of  literature,  715 

TRADE  REPUTATION, 
fraud  on,  713 — 714 

TRADE   UNION, 

boycotting  by,  when  actionable,  25 
inducing  breach  of  contract  of  service,  25 
{Ttmpe.rtdH  v.  Rnxstll ;  Alien  v.  Floml.) 

<luestion  of  confidential  relation  towards  members  of.  officials 
of,  587 


TRADER, 
rival. 


{See  CoMPETHIOX.) 


TRAMWAYS, 

arrest  for  frauds  on,  2tlS 

proceedings  for  avoiding  jmymeut  of  fare  on,  malicious  prosecu- 
tion, 639—640 

TREASON,  455 

arrest  to  ))revent,  203 

TREES. 

overlapping  boundarj-,  344,  433.  787 

yew  trees  overhanging  highway.  398,  note  (') 

TRESPASS, 

definition  of,  7 

wilful,  7—8 

not  deliberate,  8 

negligent.  8 — 9 

when  motive  materiii!,  !',  U' 

liability  if  not  wilful  or  negligent,  9,  note  (c),  and  10,  note  (i) 

materiality  of  intention,  9—10,  343 
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TRESPASS— fo/,/(/. 

byanimalg.    (.SV<' Animals,) 

of  infant,  -10 

of  lunatic,  -48—49 

by  constable,  7  79 

why  actionable  without  inoof  of  dnninjrr',  l.'il,  ."U." 

continuing,  limitation,  17(i,  179 

TEESPASS  All   INfTIO,  29,  199,  2K7,  note  (.},  2N9.  ;{(».-.,  .-JIS.  34C, 
748 
(.S/>  C(ir2)e)iiirs'  <'iise.) 

TEESPASS  TO  CHATTELS,  Ch.  XI. 

by  physical  damage  or  asportation,  231 
when  asportation  no  trespass,  10,  232 
by  distrainor  going  on  selling  after  realising  enough,  '-iXo 
waiver  of,  by  suing  for  money  had  and  receivwl,  !(>;> 
damages  for,  273 — 283,  765 
(fSee  Self-Protectiok.) 

TEESPASS  TO  L.VND, 

definition  of  possession  and  trespass,  323 

by  hunting,  64,  345 

attempt  to,  resistance  of,  153 

violent,  resistance  of,  153 

question  of  consent,  189 

by  repeated  distress,  289 

possession  without  title,  323 — 331) 

what  amounts  to  a  de/udu  possession,  323 — 325 

of  soil  of  highway,  324 

necessity  of  an  unimiis  ponniilfudi.  325 — 326 

possession  of  surface  prima  furie  includes  that  of  minerals. 

326 
concealed  or  fraudulent  trespass,  326 

bare  possession  good  title  against  wroug-doera,  151 — 152. 
327—328 
reason  of  this,  327 
in  trespass 7i'4  tertii  no  defence,  327 

whether  evidence  in  mitigation  of  damages,  327 — 328 
how  possession  without  title  lost,  328 
remedies  of  bare  posi'essor  for  wrongful  expulsion.  :.'29 
possession  with  title,  339 — 336 
how  it  differs  from  ]K>8eession  without  title,  336 

how  right  to  poiiseasion  converted  into  possess''^'' .  330 — 333 
trespass  by  relation,  doctrine  of,  3;5() — 331 

necessity  of  ontiy  or  claim  by  owuef,  .i.ji,  38«i 
to  what  case  it  applies,  33: 

principle  of  pieveiiting  bri  .n  of  ptuce  in  cum-  of,  ;j43 
entry,  what  amounts  to,  331 — 332 
continual  claim,  331 — 333 
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TRESPASS  TO  I.ANl)-r„„^/. 
how  it  differs,  &f.— f(./,^/. 

effect  of  entrj-  or  claiu.,  .'CJ.'J 

glebe  between  institution  und  induction  of  parson,  .'j;]-.' 
concurrent  possession  by  co-owners,  :j;t;! 
what  may  be  the  subject  of  posst^ssion,  :j:i»i— ;{:is 

different  layers  of  soil  in  difiVrent  possessions.  ;3;j(; 
whether  air  space  alnn-c  soil  is  subject  of  possession   .•i;f7— 
338 
when  lodger  may  bring  trespass,  .'i.'j!)— 340 

guest  at  an  inn,  341 
occupation  by  servant,  not  possession,  ;H1 
possession  of  public  works,  ;h  1—342 
what  invasion  of  possession  amounts  to  trespass,  342 
by  breaking  up  streets  without  obtaining  permission  required 

by  statute,  342 
action  for,  lies  without  damage,  131,  343 
intention  in  general  immaterial  in,  343 — 344 
exception,  344 

justification   of  344.      (SV.    AV'ay  ;    Easement  ;    Licence  ; 
Custom.)  . 
licence  given  by  law,  in  what  cases.  344— 34(> 
trespass  ab  initio,  34<) 
when  reversioner  may  sue  for,  3.>4 

cannot  sue  for  bare  trespass  even  claiming  right  of  way. 
354 
continuing  injurj-,  1G8 — 172 
damages,  355 — 359 

trespass  productive  of  benefit  to  defendant  without  damage- 
to  plaintiff,  355 
tortious  user  of  way,  355 — 35(i 
physical  disturbance  of  soil,  856 
portions  of  freehold  severed  und  taken  away,  35f^ 
removal  of  fixtures.  35» 
working  of  minerals,  358 — 359 
cutting  of  timber  and  crops,  358,  359 
limitation  of  action,  3(i() 
waiver  of,  by  suing  in  trover,  1()3 
temporary,  no  injmictiou  against,  "StJ 

{liee  Self  I'kotec  1  lo.v :  Fohcible  Entry.) 


TRESPASS  TO  THE  PERSON,  (  h.  IX.,  187 

separiite  actions  cannot  be  brought  for  one,  1(58 
battery,  what  is,  187 

host-lie  intent,  187—188 
implied  consent,  188— IsW 
consent,  Low  far  a.  Jefeiice,  !•"<!' 

prize-fighting,  18!) 
consent  induced  bv  fraud,  190 
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TEESPASS  TO  THE   I'EBSDN—. ,„/,/. 
assault,  what  is,  UK)— liH 

detention  of  prisoner  aftor  acquittal,  1-64,  li)*J,  :i(H),  (Ul 

communication  of  dieeaHo  is  not,  492 — 49.'J 

injunction  to  restrain,  785 

in  self-defence.     (Srr  Seu-I'kotection.) 
false  imprisonment,  what  is,  191 

partial  interference  with  freedom,  192 

continuance  nif  unlawful  detention,  192,  ()60 

impri.-ionment  in  unauthorised  place,  192 — 19:1 

giving  into  custody,  192,  194 

agency  of  an  oflBcer  of  the  law,  193 

proceedings,  ministerial  and  judicial,  19:j,  7.'!2— ";W 

imprisonment  on  remand,  193 

distinguished  from  malicious  prosecution,  193,  (J4() — B41 
separate  actions  for,  168 

arrest  by  purely  ministerial  officer,  194 — 196,  748 — 749 

signing  charge-sheet,  effect  of,  195 

imprisonment  by  judicial  act,  195 

liabilitj'  of  magistrate,  737 

party  personally  intervening,  effect  of,  196,  198 
intervention,  what  is,  198 

ministerial  acts  (>f  courts  of  justice,  196,  732—733,  745 

setting  aside  proceedings.  196 

responsibility  of  solicitor,  197 

where  proceedings  cannot  be  set  aside,  197 

imprisonment  under  judge's  order,  197 — 198,  639 — 660 
•no  ratification  of  unlawful  priccedings,  199 
-damage  by  loss  of  employment  too  remote  in  action  of.  141 
justification  of  trespass,  199 

use  of  force  in  defence, 200.     {.See  Seu-Pbotection.) 
in  support  of  criminal  law,  2110 

constables  and  other  persons,  200  and  note(f).  {See  (  'onstabi-Ks. 
arrest  in  case  of  breach  of  the  peace,  200 — 201 

breach  of  the  peace,  what  is,  201 

degree  of  force  lawful,  202 

use  of  military  forces,  202 — 203 

by  sheriff.  749 

in  case  of  felony  committed,  203 

to  prevent  comni  ission  of  felony,  20.1 — 204 

in  case  of  nn'sdemeanotiv.  204 

under  Vagrant  Act.  204 

under  Poaching  Acts,  204 

under  liightiug  and  Watching  Act,  204 

under  Highway  Act,  204 

under  Poor  lie.  *•  Act.  205 

under  Police  Acts,  2't") 

under  Canal  Act,  205 

in  case  of  indictable  offences  at  night,  205 


IMlKX. 


H78 


TBESPASS  TO  TllK   l'KllS()\-,o„/,/. 
arrest — ronlil. 

under  Larceny  A(  t,  L'(i:i 

under  Injuries  to  I'ropfrty  A<  t,  ^(Hi 

under  Coiiuij^e  Act,  'JIM! 

under  Pedliux  Act.  I'Ofi 

luidor  Prpvpntion  <>f  CriniCM  Act,  ^(Hi 

under  PawnbrdkiTs  Act,  '.'00 

under  Army  Act,  2<Mi 

under  Explosivcx  Act,  20ii 

under  I'reventioii  of  fruolty  to  Children  Act,  U)0(...20B 

"  found  conimittinfr,"  '•  ininiodiately,"  "  owner."  207— 2<W 

of  brawlers  in  churches  ,ind  chapels.  20N 

of  pat<sen{,'ers  cvadiii;;  i)ayment,  2(»tS 

duty  of  arresting;  i)arty,  2(tS— 209 

dep-ee  of  restraint.  2(>i> 
recapture  of  escaped  prisoner,  2(H1 
assisting  oflBcers  of  justice,  210 
invalid  waiTants,  statutory  jn-otection,  210 — 211 
lunatics,  211— 21fi 

arrest,  211 

detention  orders,  211—212 

recaption,  212-  21.'! 

means  of  restraint,  21  ;i 

statutory  protection,  21.'{ 

conduct  of  persons  sifruing  urgency  orders,  21.') 

persons  proc\uing  reception  orders,  21 1 
judicial  authorities,  medical  men,  and  keepers. 
214 

place  of  reception.  21.> 
control  and  chastisement  by  parents  and  those  hi  loco  parentis, 
215—218 

schoolmaster,  217 — 218 
master  of  vessel,  authority  of,  I.'il,  218 
proceedings  before  a  magistrate,  when  a  defence  to  action  for, 

174—176 
certificate  of  dismissal  or  conviction,  17.) — 176 
proceedings  by  other  parties,  170 
limitation  in  actions  of,  17() — 181 

TRESPASSEB, 

what  duty  towards  a.  to  take  care,  462 — 163 

who  is  a,  492 

no  duty  to  wani,  492 


TROVER,  Ch.  XI. 

action  of,  10,  23;) 

five  kinds  of  conversion,  2:i4 

conversion  by  taking  chattel,  2."}4 
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TUOVEE— rw(<</. 

conTenion,  &c. — cmitd. 

intention  to  exercise  dominion  necessary,  2-'i  ( 

to  acquire  ownership  not  neoesaary.  'I'.W) 
consti-uctive  takinj?,  23.) — '2'M 

taking  possesMion  of  premiseH  on  which  chattel  i»,  'i'M 
taking  by  duress,  2.'JB— 237 
by  parting  with  chattel,  237 

intention  to  confer  right  of  property,  237 — 238 
assisting  in  unlawful  transfer,  23H 
misdelivery  by  carrier,  23N 
loss  of  chattel  not  a  conversion,  239 
duty  of  distrainor,  231> 
by  sale  in  market  overt,  239 — 240,  248 
by  keeping  chattol,  '240 

demand  and  refusal,  240 

whei-e  chattel  no  longer  in  possession,  240,  'Jjj 
refuital  by  agent,  241 
refusal  not  necessarily  a  conversion,  241 
demand  must  bo  unconditional,  241 
refusal  must  be  unconditional,  241 — 242 
delay  in  compl3ring  with  demand,  242 — 243 
qualiiiod  refusal,  243 
use  of  chattel  in  way  inconsistent  with  right  of  owner,  244 
refusal  to  attorn  no  conversion,  24a 
by  destruction  of  chattel,  24.i 
by  preventing  removal  of  chattel,  24(J 
by  one  co-owner  against  another,  247 
destruction  of  interest  of  co-owner,  24S 
ignorance  of  plaintiff's  title,  when  a  defence,  248 
where  defendant  an  agent,  249 
liability  of  defendant  who  takes  goods  as  his  own,  249 

who  asserts  dominion  on  behalf  of 
principal,  2^0 
where   there    is    mere    custody    or   asportation    without 

refei-ence  to  title.  2o<) — 2.Jl 
liability  of  auctioneer  selling  and  delivering,  2d2 
selling  without  delivering,  252 
delivering  without  selling,  2o2 
pledgee,  2o3 — '2,'A 
what  kind  of  proi>erty,  2o8 — 2o9 
money,  258 

negotiable  iuftrumonts,  259 
title-deeds,  259 
severed  portions  of  realty,  259 
who  may  sue  for,  272 
by  bailor  against  bailee.  270 — 271 
estoppel,  270 — 271 
eviction  of  title  paramount,  271 


conti'uct. 
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by  bailor  ngttinst  hiiili  o  - .  .,„^/. 

biiilfe  mny  b.'  alwoliit.'ly  Ixmud  l,y 
estoppel  p«.iMonnl  to  l.nilo..,  ■^-\     .J7_ 
by  bailee affttiiint  bailor,  .'(il 
plaintiff  mu«t  have  ii;;ht  ..f  po**eHHi(>n,  -^m 
title  by  lolatioii,  -Mi 
possession  anil  property.  2<i()— 2(il 
trover  ilopoiuln  on  po»wosNion,  2(i'J 
right  of  p<)s«.sHion  iM.foiv  actual  possession.  L'fi'.' 
property  in  ohatt<'lM.  L'fil— L'fij 
property  of  tinder,  2(il.  I'liT 
special  projwrty.  ^(il — 2()".' 

possession  of  bailee  and  servant  distinguished,  2«) 
pledge  and  vendor's  lien.  '2Cr>~\>(H 
mortgages,  2()2,  L'ti.'j 
simple  bailments,  ■>(',•>,  2(U— 2(i.j 

concurr.>nt  right  of  bailor  and  bailee,  205 
bailments  with  exclusive  right  of  possession.  2<i2— 2(i.'i 

loss  of  right,  20.'i 
goods  under  distress,  2<i<i— 2(i" 
right  of  possession  in  sheriff,  7(i;j 
title,  how  far  mateiial,  2(i7 

by  mere  possession,  2(>T— 26« 
how  defeated,  208 
title  of  thief.  2<W 
jut  tertii,  when  a  defence,  268 

where  chattel  taken  from  plaintiffs  possession,  not.  2fi8 
where  plaintiff  never  in  possession,  269 
where  title  lost  before  conversion,  270 
loss  of  bare  possession,  effect  of,  270 
injury  to  reversionary  right  of  owner,  264 
damages  in,  273 — 283 

where  deprivation,  full  value,  273 
where  no  deprivation,  diminution  in  value,  273 
value  taken  at  time  of  wrongful  act,  273  and  note  (-/) 
how  estimated,  27-1 — 275 
work  and  labour  subsequently  expended,  275 
seveied  realty,  275 
fixtures,  275 
securities,  275 
title-deeds,  270 
against  sheriff,  766 — 767 
presumption  against  wrong-doer,  276 — 277 
special  damage,  277 
interest,  277 
where  chattel  returaed.  135,  277,  281 

transaction  equivalent  to  return,  281 — 28? 
where  plaintiff  sues  on  title,  277 


fflU 
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TROVER— «</.<</. 

damaget  in — mtitd, 

where  plaiutiiY  Mues  ou  potweMtioii,  27H 
action  by  bailor  againeit  wronf^-dour,  278 

nieuaure  of  damugen  in  bailment,  278 — 280 
{Tht  WiiikjUld.) 
action  between  ]iartioH  both  having  uu  interest,  280 
between  mortgiif^i'  and  mortgagee,  281) 
between  vendee  and  vendor,  28() 

where  vendor  retaken  goods,  28() 
between  pledgor  and  pledgee,  280 
in  cuHO  of  lieu,  281 
in  case  of  successive  conversions,  282 — 283 
effect  of  satisfied  judgment,  173,  283 

partial  satisfaction,  283 
limitation  inaction  of,  170 

TRUSTEE, 

person  in  position  of.  conversion  by,  damages,  270 
of  foreign  inventor,  704 

U. 

ILTRA  VIUKU, 

doctrine  of,  us  applied  to  torts  of  corporations,  59 — 63,  86 

UNUERTAKEBS, 

within    Workmen's    Compensation    Acts.     (Ste   Hastbh    AXl* 
,   Skrvamt.) 


VALUER, 

negligence  by,  479 

VENDOR  AND  VENDEE,  262,  263,  280,  766 

vendor  of  business  soliciting  old  customers,  21.  note  (h) 

Sale  of  Goods  Act  1893.. .249,  250 

Factors  Act  1889.. .249 

respective  liability  of,  in  cuse  of  sunken  vessel,  403 

buyer  suing  for  continuance  of  nuisance  to  land  purchasedr 

412—413 
when  purchaser  liable  for  nuisance.  417 — 421 
of  animal,  452,  495 
duty  to  take  caro  between,  466 — 467 
misstatement  of  intention  between,  525 

other  fraud,  628—529 

VIA  MAJOR,  106,  431.  438,  456 

defence  that  discharge  of  duty  prevented  by,  453—466 
act  of  God,  37,  453—454 

Heveiaiice  of  fixtures  by,  273 
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ViH   UA.f(»/l—i:„t<l. 

iii'td  of  f<iri>i)ni  xiii'iiiicM,  I.")  I 

but  lulhoriii!.'  t..th.>m  i-  hi^'h  t'-eawn.  IM 
ttctii  of  animalH,  l,),j,  |,)(i 

act.  of  thinl  iH.r»,.„«  win.    .,..  not    forei^t,  ouetnie*.  4:W-4W. 

VOLENTI  Mt\  riT  I  sj  rill  A.  \:,.  r,\:i    :,'>•' 
knowU-dgu  of  .'iipni'M  wt.  l.'iij 
in  trenpawH  to  t}u<  [KTnoii,  iNit— i<m» 
priae  fightinjf,  !8!».     (>.,  Co.nsexi.) 
in  case  of  diNtreHH,  ;M'.' 
different  mfiiniiiKs  of  tenii  r,.lr„li,  :,Ui 
cuses  whcru  plaii.titTV  kimwUnl-..  of  ri«k  i«  itM-lf  a  defuuco,  uO<» 

note  (c),  oil— oKi 
(Thovuin  V.  <JimrUrimiiitr) 

there  mu8t  be  netual  knowledge    luoui.s  „f  k.iowled-,.  not 

enough,  51o 
there  niurit  Ih^  upprociatiou  of  full  extent  of  duiigor,  .-.l.i 
cases   whore   pliiintitTs   knowMp,  of  risk  i«   not  of' itself  a 

defence.  51(1 — oio 
cases  where  plaintiff  contmcts  to  tuk(!  risk  on  himself,  51!)  -522 
whether  plaintiff  has  so  contracted  is  always  a  queRtionfor 

jurj-,  .VJl 
{Smith  V.  linker.) 
what  facts  jury  may  take  into  consideration.  .■)22 

VOLUNTEER. 

doctrine  of  common  employment  applies  to,  89—90 
statements  volunteered,  question  <l    privilege  in  defamation 
590—591,  617 

VOTE,  ELECTORAL. 

action  for  interference  with  right  of,  6 
{Athby  V.  IVIiite.) 


WAITER,  102 


W 


WAIVER 

of  tort,  16:j,  283 

by  election,  163 

trespass  waived  by  guinsr  in  trover,  16.'{ 

trover  waived  by  suing  for  debt.  163 

by  agreeing  to  accept  payment.  UH 

of  irregularity  of  distress,  312 

WAREHOUSE, 

conversion  by  traupfer  on  books  of,  235 
conversion  by  wr     aouseman,  238,  241,  243,  282 
distress  of  goods  in  hands  of,  290,  note  ('■} 
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WARRANT.  ::«   7H« 

iwiue  of,  •HI.  ":i" 
vm  of,  l»l— J»2 
arr««t  without.  liW.  •i««)--ili> 

in  oaMo  of  miadnmeanoiir,  'HH 
conitnbln  protected  by.  77N 
privut*- p«>rnoii8  Hiding,  protected  by,  210 
of  dintrenH.  '■i'i,  "•"<.  744 

for  piirt  of  rate  only.  TA'i,  note  (-(),  744 
in  pursuiince  of  order  of  unother  justice.  744 
of  iearch,  «HJ— 84.1.  777—778.  779 
of  appreheiiiion.  743.  77*1 — 777 
backing  of,  777 
without  jurindiction,  737,  743 

WARRANTY. 

breach  of  by  auction  3er,  2M 
of  food.  47o" 

WASTE. 

action  for.  5^ 

what  amounts  to,  376 — iHO 

injury  to  evidence  of  title,  377 

permissive.  377 

equitable.  378 

now  the  subject  of  action  of  tort,  378 
ecclesiastical  dilapidations,  65,  378 — 379 

remedy  for,  uo  longer  in  tort,  379 

WATOH-DOOS.    (Sm  Sklf-Protbction.) 


WATCHMEN,  770 

WATER, 

unintentionally  flowing  on  to  land  of  another,  344 
damage  by.  resulting  from  mining  operations,  426 — 128,  129, 
(Si-i'  Natural  Usk  of  IjAnd.) 
other  damage  by,  a  nuisance,  380 
tapping  running  stream,  381 
withdrawal  of,  subsidence  caused  by,  384 
escape  of.  brought  on  premises.  430—432.     {See  NuiSANCK.) 
rights  of  riparian  owners    in  natural  stream,   132,  381—182, 

392,  394,  4(H 
rights  in  percolating  water,  6,  382—383.     See  Wbll. 
rights  in  artificial  stream.  384 
rights  in  case  of  nuisance  between  occupiers  of  diftorint  floors 

of  same  house,  441 — 443 
closet.  442 

•damage  bv  fouling.  382,  383,  384,  392,  404 
p^^^^fjnn  against  floo<l«.  8,  411,  412.     (See  SELF-PuOTtOTION.) 
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H7!» 


WATEH  —  nM. 

I>ip«i«  frozen,  111 

WBtlTWorltH,    JOM- !((!»,    j.ii 

euvimlmppiiii^,  4oj,  i\2 
WATKU  HA  I M  ITS,  7T(».  771 
WATERMKV,  IJiKN'SKD,  71,  |ns 

WAY, 

jutttifyintf  tronpimn  by  riKht  of,  .117  -.Mil 
privato.  ,'H7 

eiiliirKomont  of,  reHtruint  of,  .fjl 
rever-ioiior  wmnot  huo  for  biiro  fiv.puM,,  ,.v,.,i  il.iin.i,,;,.  ,|.-,| 
extontof  rinht  whoro  l,y  ffraiit  or  A.  t  ..f  l'i,iM.im..Mt,  347 
whcio  hy  prfHoription.  :i\',  JH -U.j 

how  far  pr-jof  of  u«,r  for  ouo  purp.M..  ..vi,i,.,„.o  of  right  for 
other  jmrpows,  ;M7 
Urmiui  e8M>ntiiil  to  cliiim  of,  .'{17 
damai^eg  for  toitiuiiH  UHer  of,  II.'m 
public.     (See  HlouWAV.) 

weavj:u. 

yarn  and  loom  in  hands  of,  distrc**  of.  •.')((; 
WEIE.  407 

(N-r  NflHANf'K.) 

WELL, 

draininjf  jiercolatinsr  water,  C,  .IM'J— ,'Jn;j 

limitation  of  right,  3«J— .JN.'J 
polluting,  42<> 

WHARFINGER, 

duty  of,  in  nwpett  of  lying  berths  in  river,  4S;j— 48.5 

WIFE, 

adultery  of,  effect  upon  liability  of  husbuud  for  her  torts,  5(> 

enticing  away  and  hurbourin>r,  ;i2S 

loss  of  service  of,  227 

action    for    personal    ir^irieM    to,     22.S.      (.sVr    CoxsoRTiUif ; 

Husband  ;  Makkiei      .omax.) 
defence  of.     (.SVe  Self-I'uotei  riox.) 

WITNESSES, 

privilege  of,  576 

defaultinrr,  arre.st  of,  777 

W0RKMP:N'S    COMl'ENS.VTIOX    ACTS,     1897    and    1900.     (See 
Mastee  and  Servant.) 


C.T. 


65 
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"WEECKS, 

rightof  Cr...nto,  201 
removal  of.  403 

WEITS, 

execution  of,  747 — 7()o.     {See  Shehiff.) 

seizure  under  invalid,  750 

of  posseBsion,  752 

ehijit,  755 

fi.fa.,  747,  755 — 764 

must  be  against  party  intended  to  bo  Hued,  750 — 700 

goods  aliened  subsequently  to  issue  of,  701 — 702 

Statute  of  Frauds,  762 
priority  of,  757,  700 

duty  of  offlrers  entrusted  with,  754,  758 — 75!) 
protection  given  by,  747 — 740 
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AHA.VDOXArKXr  (»F  DISTRl^S.  .TJjf 
])y  iiiTaii;,'emi'iit  with  tonaiit.  .'i'i'id 

AUATENCKNT  OF  NUISANCE,  l(i:>b.  ir.it 

ACCORD, 

by  ailiitration  or  icferi'iicp,  IKda 
{{(xul  <'oiisiil<>rati()n  for.  l.S() 
with  tliiiil  party,  lH(i 

ACKNOWLEDGMKNT  UNDER  STATUTE  OF  LTMirATIONS, 
:57!)e 

AtHiUlTTAI,  AS  A  I»1SCIIAK(;E  OF  TORT.  18()1) 
ACT  OF  GOD.     {Sn:   r;>  .Viz-n.) 

ACTIO    PKltSON.UJS   MoniTlli  CIM  I'EfiSoXA.  W'v.    (Se 
Lord  Cami-iieli-'s  Act.) 

ACTION.    (N«r  NoTicK  oi'  Action.) 

ADMINISTR.VTORS.      (.SVr  PeksOX.VL  RErRESEXT.VTlVEs.) 

AGGRAVATION. 

exemplary  dainaj;os  for  inattprs  of.  HUa 

AIB,  POLLUTION  01',  VIM 
111  a  town.  423a 

ANl'IRNT  LIGHTS, 

obstnictiou  of,  14!(a 

action  by  rovermouer,  14!»a 

ANIMALS, 

mnU\  ;}i»d 

dog,  hiri'Oiiy  of,  o'-'-'c 

shootiiij;  of,  lf)2a 

vifioiis  jiroiionsitios  of,  j22c 
horses  on  hij;hway,  oL'L'b,  o22f 

drivinjr,  oTlA 
sUei'i)  better  prolected  n^'aiiiJ-t  do^'S  than  man,  aJlii' 
statutes  ri'Kitinj;  to,  .'i!te 

APPKAISE.MI'.NT  LN  lUSTRESS,  322h 
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APPRENTICE, 

harbouring  of,  230u 

AEBITRATIOX, 

acconl  by,  1 8(5rt 

AEREST, 

force  iist'd  in  making,  218o 

handcuffing  in,  218f 

intervention  in,  may  make  liable  for  false  imprisonment,  218b 

military  aid  in,  218f 

ministerial  officer,  by,  218a 

shipmaster,  by,  2)8h 

solicitor,  responsibility  for,  218b 

summary,  statutory  powers  of,  218c  et  seif. 

ASPORTATIOX, 

wlien  not  a  trespass,  283a 

ASSAULT, 

how  far  criminal  proceetlings  a  bar  to  civil  remedy,  1 1 7 

ASSIGNMENT, 

frauduU'Ut,  782c 

of  licence  coupled  with  interest,  ."HOd 

of  trade-mark,  registration  of,  not  essential,  ":ilf 

ATTORXE  Y-GEN  ERAL, 

action  by  provincial,  in  respect  of  a  nuisance,  423d 


BAILEE, 

conversion  by,  283g 

BAILIFF, 

assault  on,  322 

entitled  to  notice  of  action  ?  130b,  13()c 

liability  of  shorififs,  782a 

seizure  by  sheriff  of  goods  in  hands  of  Division  Court,  782c 

statutes  relating  to  distress,  322 

BANK  NOTES, 

seizure  of,  782b 

BARBED  WIRE, 

whether  a  nuisance,  423a 

BELIEF, 

absence  of,  as  to  truth  or  falsity  of  representation,  548b 

(juestion  of  malice,  C27e,  665e 

that  otficor  acting  within  powers,  130 

BILLS  OF  SALE, 

validity  of,  782c 


INDIA  TO  CANAniAN  NOTKS.  ^HS 

UOAEDINO-IIOl'SK  K1;KI'I:r, 

liability  of,  022o 

distinction  bolw.'en,  iiud  innkfeper.  J22f 
URAWLlXd  IN  (IIUBcil,  l.iJh 

imEACII  OF  THE  I'KACE,  I'REVKXTIoV  OF  ..„,. 

Tanadiun  applieution.s  of  M„li:ur  „„,„.,»  /,„y„«,„>    i,;., 
protection  of  person  in  possession,  to  prevent.  .■!7!»b 

BEIDCiE. 

as  alterniitivi'  tor  fi'rry,  (iT2b 

liability  of  mnnicipality  for  lopair  of,  liilj 

rAMPHKLL'S  (L(.]!l);  ACT,  .Wc,  11-Jc 

<Am{IA(iK, 

heavy  v.  lijjlit,  j22e 

method  of  ali;;htinf,'  from,  ncgli-pnce  in,  ,J2iM 

passenger  in,  622f 

.standinjr  in  liigliway.  .'i^^f 

CAKKIEl}, 

conversion  b\-,  2S,'Jb 
negligence,  onus  of  proof,  .■jl'l'o 

CATTLE.     {s,r  Animm.s.) 
fencing  against,  3!>d 
statutory  provisions  relating  to,  .'iOe 

CUARACTER, 

evidence  of  bad,  danger  of  giving,  in  defamation  ciscs.  (ii>7h 
in  seduction  cases,  i;;i()e 
provocation  for  attack  on.  fJJTh 

<I1ARGE, 

laying  of.  a  basis  for  action  (malicious  prosecution^  G(wa 

C'UASTISEMEXT, 

b\'  i)arent,  2lSg 

by  scho(dmaster,  21Sg 

by  .shipmaster,  LM8g 

i'HASTITY, 

defamation  imputing  lack  of,  HUa 
immaterial  tr)  the  clergj-,  HL'Tb 

CIIATTEE, 

action  for  dejjrivation  of  (detinue >,  H!» 

<'I1ILI)REX.      {See  IXFAXTS.) 

<'IIURCir. 

disturbance  in,  lC2a 
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CLOTHES, 

exemption  i>f,  from  execution,  T82b 

CLUB  S?]RVAXTS,  l'i2e 


COAL, 


nirusuvo  of  (lamiigcs  for  removiil  of,  28S>i 


COIN, 

fonverfiioii  of,  28;je 
execution  on,  782b 

COLLISION, 

heavy  r.  light  vehicle,  o22e 
ships,  .■)L'2d 

COLLUSION. 

secrc;':  commission,  o-isb 

COMMENT  AND  CRITICISM. 

facts  must  not  be  invented,  (i27f 

private  communications,  rule  as  to  comment  has  uo  application 

to,  (L'Tf 
public  inteivst,  facts  must  be  of,  (i27f 

COMMf  »\, 

distraint  of  cattle  on,  ;i22c 

COMMON  EM  1  'LO YMKNT, 
at  common  law.  11 2j,' 

control  of  servants  the  governing'  (juestiou,  112g 
foreman  a  fellow-servant,  112j5 
servant  leaving  employ  before  accident,  112g 

COMPANY. 

stay  of  execution  against,  when  liquidating,  ■82b 

COMPENSATION  EOR  DEATH   OF  PARENT,  3'Jc 

C(JMPETITION,  F.\IR,  asii 

CONSENT,    {Sef^  Vni.i:.\Ti.) 

C'oysOIlT/UM, 

action  by  husband  for  loss  of.  a!»a,  3!»i 
uo  action  by  wife,  .'{9u 

CONSPIILVCY, 

trade  union,  'Mj 

CONSTAHLES, 

ministerial  officers  acting  as,  2l8a 
notice  of  action,  when  entitled  to,  lUOb 

not  entitled  to,  i;5(»o 
powers  of  summary  arrest  without  wuiruut,  216c — 2l8f 


INUEX    TO   CANADIAN    NOTES. 

CONSTABLES— ,„„/,/. 

protoetion  of,  ;{!)h,  .•jili,  ->,■>( 

special,  7(S2f 

militia  act  as,  21.Sf 

wamint  not  backed,  lialnlity  for  acting  under.  218 
CONTIXUIXG  WROXUS. 

discharge  of,  1  S6c 

roXTlJACT. 

<lividing  line  between,  and  tort,  ;ii>a 
obtained  by  misroj.roseritiition,  o48a 

condonation  of,  o{,Sa 

payments  made  on,  aftor  discovery,  .HSa 

repudiation  of,  o48a 
tort  a  wrong  independent  of,  ;39a 

waiver  of  tort,  action  on  contract,  3f)a 
with  third  iiaity,  inducing  breach  of,  'a9b 

•  ■(•XTRACTOK,  IXDEPEXDKXT,  112n 
burning  scrub,  llL>n 
control,  test  of,  112n 
remedy  of  emjdoyer  against,  U2p 

CONVIC-riOX  AS  DISCHARGE  OE  TOET,  18Gb 
CO-OWXEllS. 

actions  for  conver.-i(jn  between,  283d 
distress  on  goods  of,  :J22k 

COl'YRKiHT  (X„TEs  T,,  CUAP.  XXL.  1'art  L),  7;)la 
compilations,  T.'Jla 

Eino  Art  Imperial  Act  not  in  force  in  Canada,  731u 
foreign  authors.  73 la 
legislation  affecting,  731a 
literary  skill  not  essential,  731a 

CORI'ORATIOX.    (,SVe  MuMciPAi..) 

liability  of,  for  malicious  iirosemtioii,  G60a 
resiwnsibility  for  act  of  agent,  G6.Jb 

COSTS, 

distress  for.  322 

given  as  a  penalty  for  attempting  to  prove  bud  character,  627h 

security  for,  in  defamation,  H9a 

COUNTY  COURT, 

judges  of,  iirotection  of,  782 
jurisdiction  of,  in  injunctions,  79^c 
landloid's  rights  as  against  execution  in,  782e 

COURTS  XOT  OE  RECORD, 

protection  of  judges  in,  782 
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<RIME, 

imputing,  is  defamation,  672tt— 672c 
of  servant,  lI2o 

CEIMIXAL  CONVERSATION, 
notion  for,  39 

a  masculine  privilege,  39a 
still  used  Ml  Canada,  39a 
use  of,  in  divorce  proceedings,  39a 
continuing  wioug,  186c 

CRITICISM, 

fair,  limits  of.  627i 

CROPS,  (.c-^  Growino  Chops.) 
'JfiOWN, 

actions  of  tort  against,  112a 

under  Exchequer  Court  Act,  112a 

petitions  to,  when  privileged,  627f 

statutory  remedies  against,  U2a 

DAMAGE  (Notes  to  Chap.  VI.),  149 

costs  of  outlay  in  prosecuting  are  not  legal,  2S3  e 

loss  of  services,  230c 

nervous  shock,  149c 

remoteness  of,  149b 

slander  of  title  in,  e33a 

subsequently  arising,  186b 

third  party  causing,  149c 

DAMAGE  FEASANT.    (See  Distress.) 
DAM.VGES, 

excessive,  reduction  of,  149a 
exemplary,  rules  f^^r  assessing,  149a 
measure  of,  in  trespass  to  chattels,  283e 

carpenters'  tools,  283i 

coal,  283i 

crops,  283f 

deprivation  of  goods,  283h 

fixtures,  283e 

goods  under  distress,  283g 

joint  trespass,  283k 

money,  283e 

securities  for,  2S3i 
successive  trespass,  283j 
trees,  283e 
value  of  goods,  283h 
in  wrongful  working  of  minerals,  379d 
nei-vous  shock,  for,  149c 
seduction,  in  action  for.  230e 
successive,  lJ>6b.  283j 
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DEFAMATION  .;XoTE.T...„.p.x  VI D  .•.; 
absimlities  of  law  ot,  (i2T,  (iL>7b  " 

1)11.1  reputntion  of  plaintiff.  WTh 
•'hastity,  iinimtatioi,  of  want  of,  14()a 
clergyman,  rurious  d,.  :  i„„«  „,  ,„_  .j.,-,^ 
coiili.lential  r.laticnship,  (i27o 
'lamages,  miti-ation,  (i.'Tf; 

special,  62Tg 
injunction  ai^ainst,  794b 
judicial  proceedings,  how  far  privilege,!   (i-'7a 
.lury,  functions  of,  i„  cases  of  i.iivilege.  fi27o 

not  bound  to  return  verdict  for  plaintifr.  im 
justidration,  (ilJTd 

hingwjge  prim/} /'<c.r  defamatory,  (127c 

innocent,  ()27d 
lilxd  imputing  criminal  olfcncc,  (iL>7a 

in-<olve?u  y  to  trailci'.  (i27a 
on  a  man  in  liis  olHc,.,  (;27a 
malice,  (J2To 

destruction  of  ;)riviiogo  by,  f;27g 
official  <ommunicatioiis  to  superiois,  ,;i>7o 
petition,  privilege  of,  ()L'7f 
privilege,  functions  of  judge  and  jury,  (ii'7o 
judicial,  (iL>7d 
official,  (ii'7d 
qualified,  «)L'7e 
provocation,  62Th 
public  interest,  627g 
publication,  letter  opened  by  third  person.  (!27d 

t<>  stenographer,  627d 
qualified  privilege  destroyed  by  exaggerated  laii'.'U  ."c,   (J"7e 
slander  imputing  criminal  ofrcnce,  «)27a 

insolvency  to  trader,  627b 
on  a  man  in  his  office,  (i27b 

calling  relinquished,  627b 
on  clergyman,  627b 
special  damages,  ti27g 
trade  association,  communication  to,  627e 
trader,  imputing  insolvency  to,  627a,  627b 
DEMAND, 

of  goods  in  actions  of  trover  and  detinue,  2S.ib 
delay  in  complying  with,  2,S,Jc 
unreasonable,  2.SiJe 

DESERTERS, 

arrest  of,  218d 

DESTRUCTION  OF  GOODS, 
conversion  by,  '2H'.ic 

between  co-owners.  2.S,3d 
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DETIXUK, 

changeH  in  action  produced  by  Judicature  Act,  2N;Ju 
demand  und  refuwal  to  hi  proved  in,  2«ab 

DIREOTOIf, 

action  H^ain^t  c.nipany  for  fmudulont  statements  of.  o^Sc 
statutory  liabi     y  of,  J4« 

DISCJIAROE  OF  TORTN  (Notes  to  Ciur.  VIIL),  im 
uccoril  by  urbitnitioii,  18(ia 
with  third  party,  18fi 

good  consideration  for,  186 
acquittal  before  magistrate,  1 80b 
continuing  wrongs*,  lN(ic 
conviction  before  magistrate,  lis6b 
election  between  remedies,  180 
«?8t<.i)pol  by  judgment,  l8«a 

not  of  inferior  court,  180a 
foreign  judgment,  1 80a 
joint  pluintitrs,  iMih 

tort-feus(,rti,  180li 
receipt,  I80a 
release,  ISOa 

statut^iry  limitiitions,  I8«c 
successive  damages,  l80b 
waiver  l)y  election,  ISO 

DISTRESS  (XoTKs  TO  CiiAi'.  XIL), 

abandonment  of,  .•J;>2f 

appraisement,  322h 

beasts  that  gain  the  land,  32L'g 

contrary  to  agreement,  '&22h 

court,  by,  ii2'2i 

damage  leusant,  3221 

excessive  seizure,  ;J22k 

forcible  entry,  322f 

fraudulent  removal,  322e 

goo<ls  in  public  market,  322g 

Use,  ;J22g 
highway,  01),  fresh  pureuit,  322o 

goods  of  stranger,  ;i22e 
illegal  {see  tiie  statutes),  322a 
implements  of  trode,  322h 
irregular  sale,  damages  for,  322i 
manner  of  entry,  322a 
notice,  322h 

payment  on  tender  after  seizure,  3221i 
purchaao  by  distrainor,  322i 
rent  certain,  322d 
tender  of,  322d 
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mSTKKSS-  -„mt.l. 
ri'pt'ufcd,  ;j:;lM 
re«cu«  uiid  ictuitti.,,!,  ;j22k 
sale  not  oblijfiitory,  ;ii>2i 
sopumte  (liMti-i'sscs  f,„-  m,,,,,,,.,. ;,.  ♦  , 

stututory  i)i-.)vi«i<,nH  iclii'iiiK  t's    'Jii 

StmilgOlH,  jr„o.ls  bclon}ri„  -  f„,  .'(...JlT 

taxbi,  distress  fur.  ,'i22m 

things  d.^livurod  in  wav  of  trade  ;52"f 

tinif  of,  ;ijj,,  ' 

allowed  l,..twe,.n  distros,  a„d  .^.i,.,  ..j^o; 
DISTURIUXCJJ, 

in  cliurch,  Kii'b 

of  franchise,  test  of  i)aymeiif,  (i;:;!, 
partieiiliirs  of,  (i;-!, 
DOG, 

attacking  person,  proof  of  propensity,  .-,-.,. 

sheep,  proof  of  p.oi)eiisitv  dispens,.,!  witli   ,V">,. 
larceny  of,  o2Jc 
shooting  of,  ICi'a 

DKUXKEXXKS8  MAY  SAKELY  BE  IMlTri:!.  To  .  I.KilGYv 

DUEE.SS, 

taking  goods  by,  2s;Jb 

DWELLIXG-IIOUSE, 

breaking  outer  door  in  distress,  .T.'l'e 

in  replevin,  'S2n 
forcible  entry,  .JTOb 

EASEMEXT, 

distinguished  from  licence,  .IT'Jc 
user  in  excess  of,  aT'Jc 

EJECTION'.    (.sv«  FoHciBLK  Ejectiox.) 

ELECTION  OF  REMEDY  liETWKEX  (OXTfiAiT  AND  TOET 
3»a  ' 

ELEfTEICITY, 

damage  bj-,  Ji''Ja 

EMPLOYERS'  LIAIULFTY, 

Acts  relating  to,  112h 

damages  recoverable  under,  llL'i 

trial  piactice  under,  11 2u 
"  bound  to  conform,"  112m 
comunm  employment,  doctrine  of  {see  Co.m.mox  IImi'Loy.mext) 

112g 
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KMIM.OYKUS-    I, f.VHIMTY-. .«/,/. 

contractor,  u   indy  of  oinployer  a.{uiiist,  I  lip 
«lu<i^'..r  known  to  raiwt.-r  unknown  to  H.Tvaiit,  Wig 
•Itf.it  in  plant,  llL'j 

foronmn,  position  of,  ll'.'g 

"  in  <i})o<lionco  to  the  riiloii,"  112in 

inilcr)«.ndpnt  contractor,  112n 

infant,  duly  to  warn,  112jf 

•"•k'W'ico  of  jiorHon  in  char^o  or  control,  1  12mi 

Huprint.ndent,  lli'l 
noficp  of  defect  to  master,  1 121 
injury  or  action,  112in 
scope  of  employment.    (,sv^  Scope  of  EiirLoYMEST.) 
w.  irk  done  at  peril  of  owner,  1 1 2n 
unlawful,  I12o 

which  employev  under  statutory  duty  to  execute,  112o 
KMI'LOYMKN'T. 

common.    (sVi  Common  EMi-i.oy.ME.xr.) 
scojmof.     {Set-  ScofE  of  Emi'Loymext.) 

ESTdl'I'KL  IIY  JUDfarKXT,  H- u 
not  of  inferior  court,  18tia 

EXKCL'TIUX.      (.^V,.  .SiiEUIKK.) 
lireakiiiff  doors  in,  782a 
creditors,  priority  among,  "sM 
equity  of  redemption,  seizure  of,  7N2c 
executors,  "S2c 

•foods  in  nistixliit  li</it,  s)>izure  of  "82c 
growing  crops,  7«2b 
invalid  writ  i)rotect«  sheriff,  782a 

when  judgment  must  lie  proved,  782a 
landlord's  rights  in,  7N2e 
money,  seizure  of,  782b 
sale  under,  manner  o*.  782b 
stay  of,  against  liquidating  company,  7H2b 
Sunday,  on,  782a 
things  out  of  possession,  7h2c 
writ  otji.  /,!.,  excessive  seizure  un(;er,  782d 

rivol,  782d 

when  binding,  782a 

EXECUTORS.    (,sve  Peusoxai.  Representatives.) 
EXEMPLARY  DAMAGES,  H9a 


FAIR  COMMENT,  (!27f 
FAIR  C(  )MPETITIOX.  ;wi 


INl.KX    TO   ( WAi.iAN    Nr)TK«. 
FALSI-:  IMPUIsnXMKNT, 

ioiiti?niuii<..  ,,f  iiii|pris<,i,,i,..|it,  L'ls 
diHtinrtioM  fi.m.  inuliriouM  ,„-',,^.,lur,.,  21h, 
huiulciitlinjr  uiiiii.c..>suiily,  :.'i>«f 
iiih'vvfiifiim  in,  I'lHli 
liinutiiH,  JlMf 

Nhipmiiwti'f,  conliiicifitMit  K,  •.'Ih|i 
nolioitiir,  UMpoiisihility  for,  Jisl, 
uimuthorisfd  iiluci'.  I'l^a 

FXhSE  UETV US.  :,iH.  .'hs,- 

FATIIKl}, 

authority  to  iiw  fuKc,  -Jis^, 
{■ut'Lvmoiit  'if  iipinviiticf.  l,v,  jj„n 
liiil)ility  for  net  ot  cliil.l,  I'.ioc 
niuy  sue  for  1o,m  of  wrvir..  of  chiM,  I'ljOf 

Hcrvico  i>rc.-*uinfil,  'SUk- 
ri};lit  to  custody  of  duld,  :ti»lp 

FELOXIOUS  TOIiTs  (NVrKs  t,.  Cuxv.  ![[.,,  n; 
criininiil  cod..  aliolisluM  olil  rule,  117 
legul  roin-eseiitiitioii  of  injured  |«Tson,  I  iTb 

ft'loii,  llTb 
nonsuit  or  stay  of  lutioii,  1 1  Tu 
perjury,  cburf;e.s  of,  durinj;  civil  action,  1 17b 
restitution  of  stob'n  property,  1 17b 
rule  suspeudiuj,'  civil  rciiiedy,  1 1 7 
how  far  ui)olisbo<i,  117 
did  not  upply  to  Crown,  117 
remedy  niorely  suspended,  117a 
when  defendant  not  the  felon,  117a 
status  of  privute  prosecutor  in,  117ii 

FE\(^ES, 

former  law  as  to,  in  Ujjper  Ciuiadu,  :!!td 
railways,  liability  of,  as  to,  ;ii»j; 
Statutory  laws  us  to,  ."ifte 

FERIIIES, 

bridge  and  ferry,  (;7:ib 
detineil  tenuinus,  ()72« 
disturbance,  what  is,  (i72l) 
Dominion,  jurisdiction  in,  (i7Ju 
duty  of  feiTymaii,  ()7'Jl) 
form  of  grant,  ()7l.'a 
"forwards  and  backwards,"  (i7ii 
insufficiency  of,  (i7'Jb 
provincial  jurisdiction  in,  (i7lia 
statutes  affecting,  G7:ib 


8!»l 
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FIKRI  r.triAS, 
writ  of,  lH-2il 

kiiitlliiiK,  for  utrriniltiiriil  |iiir|Kii«!«,  .y^'Jta 

ii>>KliK«nt,  't'i'in 
railway,  |iic)t«Ttiori  iUfniiiKt,  ;l!»li.  Kil'li 
wrvttiit  wtiitfiiijf  iipiiiiMt  iiiiuttpr'N  (nt|fi-H,  Ui'f 
Httifuto  H  U<'4».  III.  f.  'H,  .VJ:>li 

I'lXTrnK"^, 

roiMwIy  fur  (letoiition  of,  js;!*} 

]"I,(MU>S, 

iiifiiKureH  tultHti  in  »elf-|irott>rti(>n  agniiiMt,  1021. 

limit*  to  line  of,  in  gelf-protoctioii,  Ki'Jii 

F01!(!|ir,K  KJKCriOX, 

(Icjfrceof  fori'«  UNiIilt',  Ki'Jii 
wlifio  {)t>rHon  eiitfTH  l)y  foTct',  ;)!H 
JK>uccubly,  ."JDi 

FORf'IIU,E  EXTUY, 

civil  liiw  us  to,  .'ITilb 
criiniiml  law  as  to,  ;{"!)b 
in  distress,  .'{2'-f 
in  rt'jilevin,  7H2a 

FoliElGN  AUTHORS, 

j.rotfcted  by  coj.yriKht,  ";Jlu 

FOREIGN  JUDGMENT, 
estoppel  by,  lN(«i 

POBEIGN  TORTS  (Notes  to  Chap.  IV.).  11!> 

act  committed  partly  in  foieign  jurisdiction,  ll!>u 
lands  situate  abromi,  ll!)b 
neffligence  in  foreifjn  jini.-diction,  lli)a 
practice  in  Ontario,  Ut»a 

FRANCHISES  (Notes  to  Chap.  XX.),  (172 
of  market.     {Stf  Makket.) 
of  feiTy.     (.Sre  FEiiKlts.) 

FRAl'I)  (XoTEs  TO  Chap.  XVI.),  oM 

Condonation,  d4.Sa 

directors'  liability  for,  d4H,  oiHc 

fxagt,'erated  pniiso,  .")4Sa 

misrepresentation  'ly  concealment,  5-l8ii 

payments  after  discovery  of,  oAH.i 
repudiation  of  contract  obtained  by,  J4«a 
thud  person's  credit,  ii^8c 


«!;w*rw!"p; 


FfiAI-J)    .„„^/. 

n-|.iv«.,.tHti.,i,  ,w  t..  lowest  pri,,.,  :,|,s 

i"t-iHl.K|  to  h..  ,.»kiMl  ,„.,  .-iiNh 
""''■'"inu'«h..th..rtn...„rfuN,.    ojsl, 

i'i"iiititr  ii,(i.„.„,.i.a  i.v,  .visc 

w<T.t  .onmn^Hi,,,,,  ,-.,>,i, 

tfnt  l)f  intolTnf,  ,V|M,; 

tiwlo  marks,  in  usHof,  :;ji.) 
FRAUDl-LKNT  roNVKY ANcKS,  TnJc 
FRAUnUr.ENT  I-Ri: IKRI-.NTKs'  ThJo 
FRAUDULENT  REMOVAL  OF  DISTRESS,  .f.-.o 
FRESH  PURSUIT, 

arroHt,  2 1  He 

HI  (liMtroHH  on  hi(;liwiiy,  ;(L'2e 

GAOLER, 

imprisonnMnt  in  unauthorised  place  l,y,  I'lSit 
(MS, 

nuisimce  l.y,  ll'.l,  ^•.>.■(c 

(JOI),  ACr  (»F.     (.sv.   iv.s  M.tjoi:.) 

OOVEIiXMENT  RAILWAYH  AXD  WORKS, 
torts  in  coniii'cfion  with,  Il:>a 

ORoWTXfJ  CliOI'S, 

ilistreng  on,  sf  ^tnt.'H  relnting  to,  .lUi'u 
execution  on,  TN2b 
tortious  ronioviil  of,  L'M.'if 


oux, 


xprinjr,  illegiil,  Kii'b 


HIGHWAYS, 

barbed  wire  feneinj;  on,  42;ta 

cuttle  running  on,  ;j!til 

distress  on,  ;i'22e 

fencing,  against  cuttle,  ;j9d 

horses  on,  o'2'Ib 

non-repair  of.  municipal  liability  for.  .ijtj 

a  nuisance,  -ti.'Jb 
obstruction  of,  .'i!)j 

a  nuisance,  42;5a 
projection  above  surface  of,  42.')a 

overhantfin),',  o2l'b 
vehicles  on.  52l.'d,  522e 
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UOSl'lTAL, 

enaction  of,  by  oiio  municipality  in  unuther,  i'i'-iu, 

HUSUAXI)  AND  WIFE, 

OS  piirtipH  in  actions  of  tort,  1 1  "Jo 
Ions  of  riiiiniirtintn,  .'{i(c 


IMITvIHOXMEXT.    {See  False  Imprisonment.) 

INDKPKXDKNT   CON'TRA(^()R.     {See  Employers'  Liability; 
Mastkk  ani>  Sekvant.) 

IXFAXTS, 

contract  of,  liniitinp  action  in  tort,  112c 
contrilmtory  nogligonco  by,  o'2'2l 
ctiwtody  of,  :]'.)h 

piimd  J'lirie  right  of  fttthor,  :{i»b 

tlificrution  of  court  iis  to,  ;iJ)b 

Htatutory  provisionH  as  to,  .'lilb 
duty  to  warn,  of  danger  in  employment,  112g 
father's  liability  for,  11  "Jb 
loss  of  service  of.     (.Sir  .■^EPJCTION.) 
playing  on  highway,  1 1 2c 
value  of,  in  comiiensation  cases,  11 2c 

IXFEKIOR  COURT, 

uo  estopjwl  by  judgment  of,  ISBa 

INJUNCl'KW  (XoTES  TO  Chap.  XXIII.),  704a 
awiuioscence  ond  delay,  "iHb 
balance  of  convenience,  "IMa 
county  court,  "JMc 

damage  continuous  a  ground  for,  T!Ma 
damages  in  lieu  of,  7!>4i 
discretion  of  court  to  grant,  "iMa 
injury  to  servant,  to  prevent,  H!th 
interim,  terms  imposed  in  granting,  TiMc 
interlocutory,  70^b 

must  Iw  full  discIoHun*,  "!>4b 
libtd  against,  7!Mh 
quilt  limrt,  action,  7iMc 

INXKEEPERS, 

negligence  by,  322c 

INNTTEXIK), 

functions  of  judge  and  jury,  (i27b 
language  j'tinui  fmie  innocent,  »!27d 

INSOLVKXCY, 

imputing  to  a  trader,  (i27a,  (i27b 

by  advertising  debts  for  sale,  It27d 


INi'KX    TO    CANADIAN    NOTKa. 

INTENTION, 

mutorial  in  proving  ,„ulico,  ti-^o 

'"•t  always  m,ttmiali„„....s,,u.s.s,i,.,e 
'o-f  of  intoiwf,  51.S,,  ^ 

1 7T^  "'"'"'"  •••"  '"'■"'*"  "f  ""-'K'  lent  283. 
to  publish  nocossarv,  ti27«l  ^ 

INTEREST, 

liociiri!  couplml  with,  .ITkl 

qu..«tionofpnviloso.leo,„munu-«tion,,i,.7„ 
t"«t  of  intention  to  dofraud,  5  J8c 

INTERVKNTKW, 

may  inakn  complainant  lialiln  f,>,  »  i 

i     "mnr  iwt>lc  for  false  irapriMnmont,  218h 

INTIMIDATION, 

by  tmdo  union,  ;{!»j 
of  ^orvant,  injunction  a-ainst,  ,Wh 
INTUODUC^'ION  TO  CANADIAN  NOTES, .» 
INVENTED  WORDS,  7;tlf 
INVENTOR, 

hired  by  another  to  invent,  T.lld 
prior  UKo  of  patent  hv,  V.Jlc 
what  eonstitutcB,  7;nb 

.10 1  NT  PLAINTIIT, 

discharjje  by  one,  180h 

JOINT  TORT-FEASORS, 
discharge  of  one,  INCh 
in  ease  of  succossivo  conversions,  2S3j 

JOINT  TRKSI..V8S.    (See  Joint  Tokt-kkasor.) 
JIFDGES, 

of  inferior  courts,  protection  of,  782 
functions  of,  in  .iofam  ition  action,  (i27b,  627e 
in  raali.-iom  prosecution.  (i&5c 
in  iiogliifoiioo  cases,  .•)22f,  322g 
in  ])n)of  of  privilege,  (i27e 
nonsuit  by,  in  c.ises  of  .-ontribiitory  negligence,  622g 
JUDGMENT, 

estoppel  by,  l.S(i,i 
foreign,  lH6a 

Jn]>ioATURE  Atrr, 

effect  of,  in  trespass  and  conversion,  2»;Ja 

JUDICIAL  ACT  AND  MINlsriiRIAL  A(!T,  218a 
in  mnlicious  jiroceodingM,  »i6.j 

66 


895 


896 


INI>KX    TO   CAHADIAX    NOTES. 


JURLODICTION.     {Sff  KoKEioN  Touts.) 

JURY, 

functions  of,  in  defamation  action,  B27b,  fl27e 
in  malicious  prosecution,  6<55c 
in  negligence  cases,  d'J2f,  d22g 
in  privilego,  (>27e 

JUS  TERTll, 

in  trespass  to  guo<li»,  US^h 
lands,  :S7!)b 

JUHTICEM  OF  TIIH  PEACE  {*>e  Trespass  to  thk  Pkesok),  21h 
acting  in  another  citpacity,  K27d 
malicious  proceedings  before,  (UW 
notice  to,  of  action,  1:{U 
protection  of,  39b,  7N2 

J  USTIFICATION, 

in  defamation,  627d 

when  not  evidence  of  malice,  (>27e 
of  trespass  to  land,  I62u,  :)79c 

person,  l(i2,  21Ho— 21Kh 
slander  of  title  in,  (>M> 

KNOWLEDGE, 

by  si  .riff  of  landlord's  claim,  7H2e 
of  danger  by  master,  duty  to  warn,  112g 
by  plaintiff,  o22h 

after  warning,  d22h 
of  falsity  of  charge,  fKidd 

defamation,  H27e 
of  propensities  of  dog,  S22c 
reckless  statements,  54Hh 


LABOUREBS. 

Statute  of,  2:)0n 

LAND.    {See  Trespass  tu  L.\nu;  Distkbss.) 
entry  on.     ISre  Sei.f-protection.) 
nuisances  on.     (6Ve  Ndisanob.) 
persons  invited  on,  negligence  towsirds,  o22d 

LANDLORD.     (.See  DiSTKKsa.) 

liability  of,  for  nur  \ace,  42:id 
rights  of,  in  execution,  7H2e 

LEASE  AND  LICENCE.    {Sef  Liuk.wk.) 

LESSEE.     (.See  Distkksh.) 

liable  for  nuisance,  42;id 

I<1B£L.     {See  Dbfamation.) 
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MrKXCE, 

aiuignable,  379d 
form  of,  379c 
irrevocable,  379d 

terms  of.  must  be  complio,,  with.  379c 

LIOHTS.      (S^^AXCIENTLIOHTS) 

LIMITATIONS.    (S„  «,,,„,_,  ^^^ 

lilQUIDATION. 

-itay  of  execution  affainot  ,.,„^„     • 

"pa'nst  oompanies  in,  782b 

liODOEat, 

lo98  of  goods  of,  522c 

outer  door  of,  322e 

LUNATICS, 

-tatutes  relating  to  confinement  of.  218f 

MACfllNEBY, 

ilefects  in,  112j 
notice  of,  1121 

reckless  approach  of  porsor    o,  322h 
.NLVOISTRATR    [See  Jc«tick.,  ok  the  Peace.) 
AIALICB, 

•ggravation  of  damages  by.  I49a 

evidence  of.  in  defamation,  627e 

malicious  prosecution.  665e 
pnvilege  deslroye.!  by,  627e 

MALICroUS  PBOSECUTION  (Ncxtk.,  to  Chap.  XIK  ,  ^ 
•ctmg  under  legal  advice,  6«5d  --^  l-^-  '■  «» 

belief  not  inconsistent  with  malice,  665e 
corporation,  by,  663a 

distinguished  from  false  impri«,nment,  218c 
evidence  not  legally  admissible  as  basis  for  p««cutio„  ««3H 
favou«ble  determination  of  proceedings.  66^^'  ^ 

,    ...         „  «««>rf  of.  666b 

fiolding  self  out  as  prosecutor.  665a 

indirect  motives,  665e 

malice  must  be  proved,  665e 

malicious  detention,  665e 

mistakes  of  law.  665d 

rea«)nable  and  probable  cause.  665c 

functions  of  judge  and  jury.  665c 
■warch  warrant.  665a 
Hotting  the  law  in  motion,  665 
what  is  a  prosecution,  665a 

MALICIOUS  WORDS.    (.s>,  Sl.^df.k  of  Title.) 

r>B— 2 
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MAI  [CIOUSLY  INDUCING  BRUAGH  OF  CONTRACT,  .!!>»> 

MAN-TRAP,  162b 

MARKET, 

validity  of  by-laws  prohibiting  sale  of  proviitions  outside  iimrket, 
672 
within  ccrtiiin  hourB,  072 
within  certain  distances,  672 
without  having  paid  toll,  672 
without  using  a  particular  form  of  wagon,  672 

MARRIED  WOMEN.    (See  Husband  awd  Wife.) 

MASTER  AND  SERVANT,  112g 

acts  of  servant  for  which  master  liable,  11 2f 

not  liable,  112f 
when  acting  against  orders,  112f 
"  bound  to  conform,"  112m 
club  servants,  112c 

common  emploj^ment,  doctrine  of,  112g 
danger  known  to  master,  unknown  to  servant,  I12g 
defect  in  plant,  112j 
ways,  112k 
employers'  liability  legislation,  112h 
"  independent  contractor,"  112n 

injunction  by  master  when  injured  by  violence  to  servant,  39\\ 
"  in  obedience  to  the  rules,"  112m 
negligence  of  person  in  control,  112m 

superintendent,  1121 
notice  of  defect  to  master,  112b 
injury  or  action,  112m 
publication  of  libel  to,  627d 
scope  uf  employment,  112e 
work  done  at  peril  of  owner,  112n 

which  employer  under  statutory  duty  to  ez«oat«,  1 12(> 
which  is  unlawful,  112o 
Workmen's  Compensation  Acts,  112h 

MASTER  OF  VESSEL, 

continement  by,  218h 

disciplinary  powers  of,  218g 

vigour  aUuwed  to,  in  New  Brunswick,  218h 

MEASURE  OF  DAMAGES.    {See  Damage.) 

MILITARY  FORCES.    (See  Militia.) 

MILITIA, 

use  of,  in  aid  of  civil  power,  218f 

MINES, 

statutory  regulations  as  to,  112h 
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MINERALS. 

meaaure  of  damages  for  r«,aovul  „f  coal.  283g 

wrongful  working  of,  379d  '*""''  ^**'*' 

boriug  for  oil,  37<)e 

MINI8TEEIAL  ACT.    (See  J„.,c,.vl  Acrr.) 
MISDEMEANOUK, 

abolition  of  distinction  between  fel.my  and   117 
MISREPBESENTATION.    (See  Fraud.) 
MOETGAGE, 

equity  of  r.    emption,  seizure  under  execution.  782c 
mortgagee,  liability  of,  for  nuisance,  4-J3d 
mortgagor  in  possession  not  Imble  for  waste,  379e 
seizure  of,  under  execution,  7)S2.  782b 
MOTIVE.    {See  Intention.) 
indirect,  665e 

MUNICIPAL  LLABILITY, 

for  non-repair  of  highways,  etc..  39j 
of  sewers,  ntc.  ;i9ni 

•VAVIGATION, 

collisions  in,  522d 
nuisances  to,  423 

NEGLIGENCE  (Notes  to  Chak  XV  ).  522u 
agricultural  operations,  j22a 
bare  licensees,  522d 
boarding-house  keeper,  statutes  us  to.  .J22c 

,      .  <li8tingui8he<l  from  innkeeper,  522. 

business,  persons  coining  on,  522d 
carriers,  522e 

contractor,  liability  of  owner  for,  1  I2n 
contributory  negligence,  child  of  tender  y.ars,  522f 
nonsuit  on,  522jr 
onus  of  proof.  .y>2'^ 
dogs,  natural  propensities  of.  o22c 
drunkenness  of  injured  person,  how  far  a  .lefence.  322f 
efficient  cause  and  proximate  cause.  j22e 
electric  current,  escape  of,  ,y2'2u 
employer.     (.See  Employer.s'  Liability.) 
fellow-servant.    (.S-e  Employer.s'  LiAiui.rTv.) 
fir^  kindling  of,  112f  (notes),  ■J22a 
railway,  39h 

statutory  limitations  us  to,  j22b 
Hoods,  via  fiio/i/f,  o22c 
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NK(iLlOEN0K^>,«^rf. 

heavy  vehicle  '•.  light  vehicle,  5'i2g 
hon<«  on  highway,  n'i'2h 

principle  in  /hirim  v.  Mniin.  322f 
"  independent  contractor,"  1 1  'in 
iinu8  of  proof  in  negligence  duum,  d'2'it 
overholding  tenant,  522d 
plaintiff's  knowledge  of  danger,  o22h 
projtjctions  over  highway,  322b 

ice  or  snow,  d^2b 
Mervanttt  within  scope  of  employment,  11 2e 

injured  by  fellow-rwrvant,  11 2g 
ships,  (vUisions  of,  522d 
tresptuiger,  d22d 
vflhicleg  and  driving,  •J22d 
passenger  in,  J22f 
nil  inujur,  322c 
Vitteiiti  mm  fit  injuria,  322h 

not  applicable  to  statutory  duty,  d22h 
warning,  private  premises,  322h 

XKOOTIAHLE  INSTEUMENTS, 
conversion  of,  283e,  2N:ii 
execution  on,  782b 

NKBVOUS  SHOCK, 

damages  for,  14Uu 

XKW8PAPER, 

fair  comment,  627f 
imitating  title  of,  731  e 

MGHT, 

arrest  fur  offeuces  committed  at,  218c 

NOISES, 

may  constitute  uuisauce,  42:iH 

NOTICE  OF  ACTION  (Notes  to  Chap.  LV.),  130 
belief  that  otticer  acting  withiii  powers,  130 
contents  of,  130 
objections  to,  13(>a 
tinder  Municipal  Act,  13Uu 

Workmen's  Compeusutiou  Acts,  130d 
when  dispensed  with,  130(1,  130e 
who  entitled  to,  130b 
not  entitled  to,  130c 

NUISANCE  (Notes  to  Chaf.  IV.),  423 
abatement  of,  iu  self-pix)tectiou,  m2b 
ancient  lights,  obstruction  of,  1 49a 
barbed  wue,  423a 
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^llar,  access  to,  th.oujfh  p.tvemeut,  4:J;{b 
coming  to,  doctrinf  „£,  42:ib 
common,  doKnition  of,  ti>,j,. 
•liscomfoit,  production  of,  JiMtt 
lughwiiy,  disrepair  of,  Ji>:jb 

obstructions  t(,,  42:jii 
•l-lic'.tion  of,  .abject  to  nuisHnce.  42;Jb 
pro,|Octio„  above  surface  of,  41.3b 
hospitaJ,  erection  of,  Ji>;(a 
impurity  of  air,  4l>;Ju 
'loiaes,  unreasonable,  UM 
-bstrnctionv  .uuieut  li-hts,  I  m 
highway,  -J^.Ja 
navigable  river,  42.k 
stream,  42;{ 
prescriptive  right  to.  uc<,uiescence.  42;k 
private,  42ae 
public,  423o 

statutes  relating  to,  -J2;5c 
statutory  authority  to  commit,  42:Jc 
streams,  42;( 

by  dam,  42;i 
water,  pollution  of,  42:j 
who  may  sue,  42.1d 

Attorney-General,  42:Jd 
revei-sioners,  42;td 
who  may  be  sued,  42;id 

landlord  and  tenant,  42;W 
fuortgagee,  42;Jd 
purchaser,  42.!f) 
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OB.STKUCTI0N, 

of  ancient  lights,  14!»u 
of  highway,  ;i<(j,  4 2;iii 
of  right  of  way,  I4ila 
of  stream,  42.'J 

OFPH'EB.S.    (.sv,  p,T„uc  Offickhx) 

ONUS  OF  I'KOOF, 

for  fastening  liability  ou  carriers,  J22e 

of  innuendo,  (i27b 

of  malice  iu  defamation,  027u 

in  malicious  prosecution,  Gfije 
of  negligeiico  and  contributory  negligence,  322f 

OSTLJOH, 

uegiigeuco  of,  :i\lb 


902 


INDEX   TO   CANADIAN    NOTKH. 


OWNERS  OF  PEOPEETY, 

action 8  between,  for  conversion,  '2KUl 
treapMi  by,  283g 


PARENT.     (Sre  lOTANT.) 

PABSON, 

defamation  of,  ti27b 

PAETIES  (Notes  to  Chap.  11  i.  tl-'a 
third,  intervention  by,  14! 

PASSENGER, 

when  he  is  identified  with  vehicles,  d22f 

"  PARSING  OFF"  GOODS  A8  ANOTHER'S  MAKE,  7.{le 

PATENTS  (Notes  to  Chap.  XXI..  Paht  II.),  7aib 
Act  respecting,  731b 

combination,  infringement  of  patent  for,  I'Md 
constituent  part  of  patented  article,  731c 
disclosure  to  assistants,  731d 
diuation  of,  73  Id 

liberal  or  strict  interpretation  of,  731b' 
new  combination,  731b 
previous  disclosure,  731c 

use.  .Jlc 
procediire  to  set  aside,  Kire/uciat,  731b 
unworkable,  731c 
venue  in  actions  for  damages,  731d 

PEHSONAJ.  BEPBESENTATIVE8, 

of  persons  kiiied  by  tort,  39c,  112e 
distress  by,  statutes  as  to,  322a 

PETITION, 

of  right  for  tort,  11 2u 

POIilCE.    {See  Constable.) 

POSSESSION.    (iSVe  Thespa-ss  to  Ciiajtels  ;  Tkkspass  to  Lakm.) 
uf  chattel  in  use,  322g 
of  goods  in  ciuUtdia  Iryin,  322g 
out  of,  seizure  of,  782c 

POST. 

publication  by  postcard,  627c 

letter  opened  by  third  person.  627d 
wf  mercantile  agency,  627a 

POUND, 

straying  cattle,  39e 
delay  in  impounding,  3221 


wmmmmmmm 


INDEX    TO    CANADIAN    NOTKS. 


MB. 


I'RESCBIPTION, 

right  to  commit  nuisaiico.  42ac 
I'RINCIPAL     AN1>     AOKNT       rs        vr 

act8  done  against  master's  onlers,  mt 

tontJdential  communication«,  (i27d 
conversion  by  agent,  283c,  2n;{,1 
scope  of  emplojTnent,  112c 
secret  commiswon,  048b 

PRISONEH. 

continement  of,  in  unauthorised  place.  2l8a 

huuduufflng,  2l8f 

powers  of  arresting  without  warrant.  21 8c 

sheriff's  liability  for  escape  uf,  3«o 

Hi  distress  («te  LlisTuissa),  ;;22a 

in  execution,  "82b 

PRIVILEGE, 

in  defamation,  627d 
judicial,  627d 
official,  627d 
qualified,  627f 

PBIVY  WTS, 

who  liable  for  nuisance  by,  -12ae 
PROCESS, 

protection  to  those  executing,  2l8c,  322 

vexatious  use  of,  (iOOa 

PROFESSION, 

defamation  in  respect  of,  627a,  627b 

when  the  profession  relinquished,  627b. 
PROPERTY.    (6«  Thk«pas8,  Nuisance,  ktc.) 
PR«JMPECTIVE  DAALVOES,  74t.u,  74»c 

PROSPECTUS. 

frauds  in,  548.  iW8c 

PROVOCATION, 

as  mitigation  of  damages  in  defamation,  627h 

PUBLIC  OFFICEKS, 

breaking  doors,  782u 
constables,  782f 

arresting  without  warrant,  782f 
growing  emps,  gale  of,  782b 
infoimatioD  before  warrant,  782 
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I'UHLIC  OFFICERS— ,<,«<./. 
judf^M  not  of  roconl,  'H'2 
justioeH,  statutory  protection  of,  ;H»h,  "H2 
notice  of  action  to  (nre  NoTlcic  of  Actiom),  l;W 

nheriff,  bailiffit  of,  iH'Ia 

breakinf^  iI(M)ri«,  TH'ia 

Hxemption:*,  iH'Ih 

;^owing  cropti,  luile  }>y,  7N2b 

protected  by  invalid  writ,  'H'Ju 

reMpoiiHibility  for  8ubordiniitt<>4,  'H'lti 

jwixuro  (if  equity,  B"2c 

goodx  ill  rimti'iliii  liifin,  VTt'io 
money,  «)72b 

itay  of  execution  u^juinst  company,  7H2b 

Suuday,  executing  writ  on,  7«2a 

when  must  prove  judgment,  782a 
.special  conotables,  782f 
statute!)  protecting,  .'i»h,  782 

staying  of  execution  against  liquidating  company,  782b 
."iunday,  execution  on,  782a 
ultra  i>irr$  statute,  acting  under,  782 

PUBLIC  RIGHTS. 

definition  of  common  nuisances,  423e 
criminal,  42:ie 
not  criminal,  423f 

I'UBLICATION, 

of  defamation,  627d 
of  foreign  author,  731a 

U^ULWAY, 

hare  licensee  of,  522d 
fences,  ;)9g 

barbed  wire,  423a 
tu-es,  :}9h,  162b 

Government,  torts  in  connection  with,  112« 
limitation  of  action  against,  18«d 


IIATES.     (,S>r  T.\XE8.) 

RATIFICATION, 

of  tortiously  obtaine«l  contract,  .>t8a 

REAL  FROPHRTY,     (,SVr  Tuespass  to  Lajtds.) 

RliLiSONABLE  AND  PROBABLE  CAUSE, 
functions  of  judge  and  jury,  6600 
notice  of  action  depouiL*  on,  l.iU,  782 
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HKtUITION, 

o»  property,  Iti'/u. 

»t  JistroHs,  ,J22 

of  lunatica,  21  Hf 
KKCEIPT, 

•Iwharjce  of  tort  by,  i.sti,, 
ilKCKr^ESHNl-XS  IN  HTATKMKVrs.  .M«b 

UK-EXTHYONLANI,(,.K„Kn..,.KH.rHv).,«2. 
ItKFUSAl., 

to  deliver  up  kwmIn,  L>H,(b 

evideii<»  of  conversioii,  -.'«;{(, 
when  dulay  amounts  to,  M:h: 

ming  no  aniwer  .iinoui,t«  U),  2Hab 
wheu  demand  unieuHonable,  •.'«;((• 

KEfiKAlSE, 

discharge  of  tort  by,  lN«a 

KEMAINDERMAN, 

right  to  complain  of  nuisance,  42M 
waste.  ;{7»f 
KEMOTBNEsa  OF  DAXLVGE,  |.{»b 

REMOVAL, 

of  distrainable  goods,  ;j22b,  ;J22e 

KEVT.     (S«j  D18TKK88.) 

•'laim  for,  as  against  execution,  7«2e 

REPLEVIN  (««  THE8PA88  TO  {.'HATTELS),  28ad 

breaking  doors  in,  "82a 
REvSCUE  OF  DISTRESS,  322 
RETURN  OF  GOODS,  2«3j 

REVEK.SIONER, 

action  for  obstruction  jt  ancient  lighte  (see  B«MA1ni>kkji\.ni 
149a 

RIOHT, 

action  for  baro  iujui'y  to,  U!( 

RlOHT  OE  WAY, 

"bstruction  a  cause  of  action,  H'Ja 

RI<  »T, 

U!*e  -f  militia  in,  218j 

R 1 VEH.    ( ,s>«  Nuisance,  etc.  ) 
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t<ALE. 

of  diatreu,  322b,  32'ii 
deUy  ill,  .'i2'Ji 
irregular,  damaguii,  a22i 
iiuder  exevutiun,  7H2d 

HATIMFACTION.     (.S<r  AttoRD.) 

SCHOOLMASTEU. 

iwault  by,  on  pupU,  21»j{ 

HiXWE  OF  EMPLOYMENT, 

carrying  pa»iienf{t»r  on  Kooda  train,  I12« 
hiring  another'ti  Horvant  by  day,  112g 
iuipriaunment  by  oervunt,  112f 
iuterettt  of  maatur  immatorial,  U2f 
new  start,  I12e 

ordeni,  iiervant  acting  against,  1  I2f 
seizure  of  goodH  by  servant,  112f 
wrongful  potweMiou  of  vehicle,  U2f 

SEAMAN.      (.Ser  .SuiPMASTKK.) 

SEARCH  WARltANTS,  ««5u 

SECUUITIEW, 

I'OuversioD  of,  283i 
•■xecution  on,  'h'ih 

SEDUrmoN  AND  LOSS  OF  SERVICE  ,  Notes  to  Chap  X 
230tt 

alienation  of  wife,    (.svr  Husbani.  .vnd  Wira  ;   CossuHTlVM. 

ilaujugOM  iu  actions  for,  230e 

death  of  plaintiff  in  action  for,  23(lb 

of  d^•fl•ndant  in  action  for,  2aOb 

enticement  by  father  of  servant,  230a 

harbouring  tt(  prentices,  230a 

infant  defeniLint  in  action  for,  230b 

labourers  deserting  service,  230a 

motive  of  ptTson  enticing  »er\unt,  230a 

paternity  of  child,  23()a 

isipe  jv,  230b 

service,  independent,  230Ij 

must  Imj  at  time  of  seduction,  230b 

out  when  residence  at  home,  230b 
xlututes  relating  to,  23(k.- 

HELi'- DEFENCE,    (.sv^  Selk-hkotkction.) 

SRLF.PEOTECTION  (Notks  to  Chap.  VII.).  162 
abatement  of  nuisance  in,  162b 
attitude  of  defence,  1 62 
disturbance  in  a  church,   I62b 
liog,  shooting  of,  l(J2a 
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?<KI,K-I'ROTi:(TlON     ,...,,,,1 

«xpul-.i..ri  of  ititrii<|..r.  I »!:',» 
iiuodu,  tt^fiiiimt,  Kl.'l, 
force,  iiw)  of,  in,  kjj., 
r»ilw»y  tiros,  ii-„i„,f,  |,;;^|, 

rcc»pti..„of  pioiHTty.  I»i'.>„ 
ro-entrjr  on  l.m.l,  K.Uu 
"P''"KKun«  uwmI  iti.  1«'.>1, 

SELFUKDUFXS.    is.r  sl-,  ^  ... 

HKRVIC1.J.  lAsH  OK.    (.s.  .SK,,,,„„., 
SKWERS, 

municipallittbilitv  for  „„,.-r.,p..ir  of.  ,)9n, 
SHKHIFF, 

bailifTn  of,  liuhility  of.  THiin 
breaking  doors,  "8:.'« 
nquity  of  rwleniption,  H«.izure  of.  782c 
execution  on  Snnduy.  "Hi'ii 
exemption  of  clothes,  ,.tc.,  "S-.'h 
goods  in  c,i»ti4i,i  hyi,,  Hehnn  of.  7n2c 
KTowing  crops,  sal.!  of,  7«-jb 
jiidgment,  whon  shf-nff  mutt  j-rovo,  7H2„ 
landlord's  preference  againrt,  782e 
liability  for  esrape.  ;j9o 
money,  seizuro  of,  782b 
negligent  execution  by,  ;Wn 
notice  of  action  against,  130e,  13()d 
protected  by  invalid  writ,  782a 
rosponsibility  for  Hubordinates,  7M2a 
-toy  of  execution  ag,ii„st  liquidating  corporation,  78i'b 
Uungs  out  of  po.4seaHion,  Heizure  of,  782o 
when>S./a.  binds,  782d 
SHIP, 

collision  by,  522d 

•SHIPMASTER, 

force  used  by,  218g 

sHocir, 

damages  for  nervous,  149c 
iSLANDEE.    (Sf«  Defamation,) 

SLANDER  01-'  TITLE  (Notes  to  Chap.  XVIIL),  636 
combined  with  personal  libei,  631 
in  defence  of  one's  own  title,  636 
special  damage  must  be  alleged  and  proved,  636a 
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XMOKE,  4238 

MOLIUKRa    (.sv,  Militia.) 
Sf)LICITOR, 

advice  of,  in  maliciouH  progecution,  66JSd 
defamation  of,  «27n 

when  acting  for  municipal  corporation,  6'SJg 
rPsponHibUity  of,  for  false  imprisonment.  218b 

SPKCIAL  CONSTABLKs.  782f 

militia  acting  as,  2J8f 
SPKCIAL  DAMAGE. 

in  defamation.  fi27g 

in  distresf,  when.  322i,  .3221^ 

necessary  to  slander  of  title,  63fJii 

not  neoessarj-  in  excessive  distrww,  .•122k 

XPRINO  GUNS, 

law  as  to,  162b 

STATK.  OFFICERS  OF.   iSe.  Pvuuc  OmcKBs,  D„a«ation.  rrc. 
STATUTES  OP  LIMITATIONS. 

relating  to  torts,  1 86c 

to  trespass  to  land,  379e 

Muooessive  damages,  how  affected  by,  1 86b 

•STATUTORY  DUTY, 

liability  for  work  done  nnder,  1 12o 

STATUTORY  POWERS, 

liability  for  exercise  of,  301,  11 2o 
naiHuiceR  under,  42.3c 

STENCHES,  423a 
STREET.     (.See  HlOHWAY.) 

SUCCESSIVE  DAMAGES, 

no  reMrvation  of,  to  affect  Stetut*  of  Limitation.  186b 
SUNDAY, 

execution  on,  782m 


TAXES, 

a  preferential  lien  on  land,  782e 
distress  for,  statutw  affecting,  ;J22m 

TKNANT.    (&,  Distress.) 

TKNDKK  IN  DISTRESS,  HTM,  .mh 

TKNTKRDKN'S  (I.ORD)  ACT,  MSc 
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THffiH  PARTY. 

iicconl  with.  Hi; 

liability    for    dun.n;,^.    „iMH«l    K,     •  . 
TKRTTI),  UfV  •     '"te'^wt.on    of    (^  .,,,,. 

TIMBKK, 

n.«asure  of  damug..  f„r  «.vom„co  of.  ,s:^ 
-.ucce«8.ve  convon,io„«  of.  limit  of  liability  -mi 
wiwtP  in  cutting.  .(790  ""oiutj .  ^S3j 

TITLK. 

I088  of.  iH-nding  pnx*«ling„.  mU 

blunder  of.    (.SV.  Su.vdkr  ok  Titlf  1 
TOOLS. 

tlintrpss  of,  a22h 

TORONTO  RAILWAY  CO., 

limitation  of  action  against,  18(i,l 

,,,„.,,  "^""•^  *^'"»  l«rty  to  c,mtnK.,t.  .m 

1 1  Mil, 

or  contract,  3!»a 

in  inducing  breach  of  contract.  ;j»b 
waiypr  of,  .m 

TH.VDE, 

defamation  iu  ruspect  of,  627a.  6271, 

implements  of,  a22h 

things  delivered  in  vay  of,  .•{22f 

Tli.VDE  MARK>!  ANT)  TRAni'  vaitt-o  .xr 
I'VBT  ino.731e         '^^^^'■"'^'^MESfXomffl  racn.,  xXL. 

dead  langua^,  word  in,  73 If 

dexcriptire  word,.,  73  Ic 

English  word,  no  property  in,  731f 

exclusive  user,  right  to.  731e 

fancy  wordH,  73 If 

foreign  wordn.  73If 

geographical  words,  property  in  ?  731f 

identical  or  very  similar.  73 if 

invented  wonls,  73 If 

legislation,  731e 

periodical,  imitation  of  tiUe  of,  73 1  p 

registration,  ownership  condition  precedent  to.  731f 

condition  precedent  to  right  of  action.  731  f 
sound,  re«?mblani-e  in,  731f 
visual  resemblance  not  essential,  731  f 

TRADE  UNION, 

intimidation  by,  39h 

inducing  breach  of  contract  bv.  3»b 
TREES.    (««.  TiMBKR. 
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TRESPASS  TO  CHATTELS  (Note«  to  Coap.  XL).  28.J. 
■gent  in  churpe  of  goods,  conversion  bv,  28;io  283<1 
asportation,  283« 
carpenters'  tools,  2K3j 
carrier  or  wnrehousemau,  283b 
chattel  mortgage,  283g 
coal,  DieoMure  of  damages,  283i 
conversion,  uction  between  co-owners,  283d 

application  of  old  decisions,  283a 

bttilee,  by,  2N3g 

changes  effected  by  Judicature  Act,  283« 

destruction,  by,  283c 

owner,  by,  2a3g 

parting  with  goods,  by,  28»b 

refusal  as  evidence  of,  283b 

successive,  283j 
crops,  283f 

demand  and  refusal,  283b 

evidence  of  conver»ion,  283b 
giving  no  answer,  283b 
delay  in  applying  with,  28;te 
unreasonable,  2iS.'Jc 
<leprivation  of  gooils,  damages  for,  283h 
distress,  goods  under,  283g 
fixtures,  283e 
joint,  283k 
ju*  tertti,  283h 
money,  283e 

parting  with  possession,  283b,  283d 
poasesition  and  property,  283f 
at  what  time,  283g 
pn'nuf/arie  evidence,  283j 
removal  of  chattel,  prev«nling,  283c 
replevin,  283d 
return  of  chattel,  283j 
reversionary  interest,  injury  to,  283g 
iwcuiities  for  money,  238i 
special  damage,  238i 
Muccessive  conversions,  283j 
title-deeds,  2836 

lust.  283h 
trees,  severance  of  timber,  283e 
value  of  goods,  how  estimated,  283h 

what  jury  may  consiiler,  383h 
effect  of  verdict  for  value  of,  283i 

''S^TlIU  .iTl'""''*     *'''''     WSP0S8ES8I0N    (Notks    ro 
easements,  37i»o 
forcible  entry.  37i»b 
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TRESPASS  TO  I^wn    ..r, 

justitication  of,  ;j79b 
lea«e  and  licouce,  ,179^ 
"•Jgnuble,  379U 
"revocable,  a79U 
revocable,  .179,1 
PoeaeesioD,  ,,roof  of,  .179 
>'f/«'to,  ;j79a 

projecting  obTi^^rl'gb"''''''"'"''  *''*'"  '^''^  '"  title.  a7!.b 
public  way,  ;J79c 

w;:ie!'J79l   ™""'  ''"^ 

wrongful  working  of  n>ineml«.. .79.1 
TfiESPASS  TO  THE  l'l.p<nv. 

continuance  of  .„.pri«„„^„, 
laW'  iu,pn«onment,  L'l.Sa 
hauUculfing  unnece.surilr    n.f 

parent.,  how  fur  liable,  Ji,;: 

«chooWter«.howfarUable,21H. 

shipmasters.  Low  f«r  liable,  :.,s7 

solicitor,  responsibility  of,  Jisb 
TBOVEE.    (.«  TKK..,a  xo  C.un..., 
i-LraA    \IRES  UTATUTE 

•l^tioe  or  judge  acting  under,  7,',2 
VENDOR  AND  VKXDEK     (s     r, 

y/S  MAJOR, 

extraordinary  storm,  oi>;»c 
not  river  flood,  3i'2c 

Ko/^Awr/  NON  t'lT  jxjcnu,  ...b 

not  applicable  where  statutory  j:iav..y...„ 
VOLUNTEER    (.sv,  «„,,,„., 

,  "^^-^-ts  voluntocu-ed  ufTect  .,uest.on  ..|  p. ,  .lege.  .,7d 
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VOTE, 


ex. 


refuaal  to  accept,  .'Od 

"till  a  franchise  in  Tanuda,  m  {uoU» 


67 
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WAIVEB  OF  TOBT,  39a 

WABEH0U8EMAN, 

oonTenion  by,  inaib 

WAEBANT, 

arrest  on.    (Set  MAuaous  Pbosiottiow  ;  Tbmpabb  to  the 

Pkbsok.) 
arreat  without,  21 80 
intervention  in  execution  of,  218b 
of  distreas,  3221,  322m 
search,  666a 

without  being  "  backed,"  218 
jurisdiction,  782 

WASTE,  3790.    (See  Tbmpasb  to  Lakds.) 
alteration  to  tenement,  379e 
cutting  timber,  379e 
mortgagor  not  liable  for,  37l)e 
penniseivo,  379f 
possession,  person  in,  379e 
reujoval  ol  building.  379f 
tenant  for  life,  liability  of,  37»f 
working  of  mines,  379e 

WATERCOUKSE, 

diversion  of,  a  causo  of  action,  149 

obstruction  of,  423 
navigable,  423c 

pollution  of,  423 

prescriptive  rights  to  commit  nuisauces  in,  423c 
WAY.    (Ste  Highway;  Biobt  of  Way.) 
WIFE.    (See  Hvbbard  amd  Witb.) 

WOBKMEN'S  COMPENSATION.    («.e  Ei.Pi.0Yti.8-  Liability.) 
WBIT8, 

execution  of,  782a 

Ji.  /a.,  782d 

invalid,  sheriff  protected  by,  782a 

priority  of,  Creditors'  Beliel  Act,  7S2d 
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